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DRUGS  IN  INSTITUTIONS 
The  Abuse  and  Misuse  of  Controlled  Drugs  in  Institutions 

Volume  II 

The  Improper  Drugging  of  Mentally  III  and  Mentally 
Handicapped  Persons 


THURSDAY,  JULY  31,  1975 

U.S.  Senate, 
Subcommittee  To  Investigate  Juvenile  Delinquency, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee,  composed  of  Senators  Bayh,  Hart,  Biirdick, 
Kennedy,  Mathias,  Hriiska,  and  Fong,  met,  pursuant  to  notice,  at 
10:10  a.m.,  in  room  2228,  Dirksen  Senate  Office  Building,  Senator 
Birch  Bayh  (chairman  of  the  subcommittee),  presiding. 
Present :  Senator  Bayh. 

Also  present:  John  M.  Rector,  staff  director  and  chief  counsel; 
and  Mary  Kaaren  Jolly,  editorial  director  and  chief  clerk. 

[Editor's  Note. — Volume  II  continues  the  testimony  of  witnesses 
of  Thursday,  July  31,  1975,  with  the  panel  upon  the  subject  of  the  im- 
proper drugging  of  mentally  ill  and  mentally  handicapped  persons.] 

OPENING  STATEMENT  OF  SENATOR  BIRCH  BAYH,  CHAIRMAN 

Senator  Bayh.  Today's  hearing  is  the  first  in  a  series  regarding  drug 
abuse  in  adult  and  juvenile  institutions  and  the  related  topic  of  drugs 
used  improperly  to  control  and  manage  institutionalized  persons,  es- 
pecially juveniles.  Our  investigation  is  predicated  on  the  view  that 
"drug  abuse"  is  not  limited  to  unauthorized  use  of  medication  by  in- 
mates or  patients,  but  also  includes  forced  administration  of  drugs  on 
unwilling,  competent  patients  and  unnecessary  use  of  powerful  medi- 
cations on  those  institutionalized. 

Throughout  the  subcommittee's  4  years  of  investigation  of  the  juve- 
nile justice  system,  which  led  to  the  passage  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of  1974 — Public  Law  93^15 — we 
frequently  uncovered  problems  involving  the  use  of  dangerous  drugs 
to  control  or  discipline  youths  in  a  broad  spectrum  of  settings. 

In  the  landmark  cases  of  Morales  v.  Turman  in  Texas,  for  example, 
and  Nelso^i  v.  Heyne  in  Indiana,  involving  the  important  issue  of  the 
right  to  treatment  in  the  juvenile  justice  system  it  was  found  that 
phenothiazines — major  tranquilizers — were  used  indiscriminately  to 

(1) 


control  the  behavior  of  children  who  were  neither  mentally  ill  nor 
mentally  retarded.  In  these  cases  drngs  were  administered  on  the  ad- 
vice of  custodial  stall',  with  little  or  no  guidance  or  involvement  of 
medical  personnel  and  often  under  a  standing  order  to  use  as  necessary. 
In  one  instance  a  youngster  was  given  a  powerful  tranquilizer  shot  to 
prevent  him  from  running  away.  Such  practices  were  found  by  the 
courts  to  be  violative  of  the  8th  and  14th  amendments  as  constituting 
cruel  and  unusual  ])unishment. 

Similarly,  so-called  aversion  therapy  or  Pavlovian  conditioning 
used  in  a  Midwest  institution  when  nonconsenting  mental  patients 
were  forced  to  take  apomorphine,  which  induced  protracted  vomiting, 
for  violation  of  minor  institutional  rules,  violates  constitutional  pro- 
tections. Such  substandard  and  oppressive  practices  are  the  subject 
of  the  subcommittee's  investigation. 

Likewise,  such  psychotropic  drugs  are  being  used  to  control  the 
conduct  of  institutionalized  mentally  retarded  persons,  both  within 
the  juvenile  justice  system  and  in  other  settings.  The  most  recent 
survey  of  these  issues,  conducted  by  the  National  Institute  of  Mental 
Health  [NIMH]  in  1970  found  that  50  percent  of  the  residents  in 
State  and  private  institutions  for  the  retarded  were  being  adminis- 
tered psychotropic  drugs,  with  more  than  25  percent  for  indefinite 
duration. 

Last  year  the  subcommittee  initiated  a  special  investigation  of  these 
distressing  problems  and  in  the  coming  months  will  continue  with  a 
comprehensive  assessment  of  the  practices  which  lead  to  the  chemical 
strait  jacketing  of  thousands  of  youngsters. 

We  are  not  concerned  about  those  situations  where  these  drugs  are 
used  appropriately  after  proper  diagnosis,  but  solely  with  the  use  of 
such  drugs  without  regard  to  psychiatric  or  medical  diagnosis  or  the 
presence  of  approved  indications  which  would  justify  such  usage.  We 
are  concerned  by  our  preliminary  findings  that  unqualified  medical 
staff  and  even  nonmedical  personnel  may  be  dispensing  and  admin- 
istering drugs  in  violation  of  the  Controlled  Substances  Act.  We  are 
concerned  about  the  quality  of  care  available  to  institutionalized 
youngsters  and  shocked  to  learn  that  institutions  throughout  the 
country  may  be  permitting  the  indiscriminate  use  of  dangerous  drugs 
for  the  sole  purpose  of  controlling  the  conduct  of  institutionalized 
juveniles  and  easing  the  management  problems  of  understaffed 
institutions. 

ITAZARDS    or   INDISCRIMINATE   DRUG    USE 

It  is  important  to  understand  that  this  indiscriminate  use  of  pheno- 
thiazines  presents  severe  hazards.  There  is  growing  evidence,  for 
example,  that  these  drugs  impair  learning  ability,  a  result  which  few, 
if  any  children,  particularly  those  who  are  mentally  retarded,  can 
afford.  Among  the  other  side  effects  are  Parkinsonism — tremors, 
rigidity,  suffiing  gait,  postural  abnormalities,  masklike  faces  and 
excessive  salivation — and  tardive  dyskinesia — rhythmic  movements  of 
tongue,  jaw  and  face  which  persists  after  termination  of  drug  use. 
While  such  side  effects  might  be  tolerable  in  the  treatment  of  the 
severely  psychotic  child,  they  are  not  acceptable  where  used  solely  for 
control. 


We  are  concerned  about  the  use  of  potentially  harmful  tranquil- 
izers— chemical  strait  jackets  as  it  were — as  a  substitute  for  human 
treatment  and  quality  programs. 

I  am  especially  interested  in  testimony  to  be  presented  by  tlie  De- 
partment of  Justice  about  "commercial  jails'"  for  dependent,  neglected, 
retarded  and  delinquent  youths.  For  example,  the  Civil  Eights  Divi- 
sion has  recently  joined  a  private  suit  charging  Louisiana  officials  with 
violating  the  constitutional  rights  of  thousands  of  children  placed 
in  private  child  care  facilities  in  Texas.  This  suit  alleges  that  children 
were  forced  to  undergo  excessive  sedation  and  subjected  to  mechanical 
restraints,  prolonged  isolation  and  severe  corporal  punishment. 

"VVe  are  also  concerned  to  learn  more  about  the  role  Federal  agencies 
should  play  to  more  carefully  monitor  practices  in  our  institutions  to 
avoid  these  scandalous  results. 

We  need  to  learn  more  about  the  serious  long-term  impact  of  pheno- 
thiazines.  I  noted  with  extraordinary  interest  that  these  drugs,  along 
Avith  LSD,  were  the  subject  of  experiments  at  the  now  notorious  Army 
medical  research  facility  at  Edgewood  Arsenal  in  Maryland.  I  am 
not  aware  of  the  design  of  these  studies,  or  whether  those  recruited  to 
volunteer  for  the  program  were  informed  of  the  serious  risk  involved 
in  taking  these  drugs,  but  in  the  course  of  our  investigation,  I  intend 
to  make  a  full  and  complete  assessment  of  these  concerns. 

CORRECTIONAL    FACILITIES    AS    SOURCES'   FOR    ILLICIT    DRUGS 

The  other  phase  of  our  investigation,  but  clearly  a  related  concern, 
involves  an  assessment  of  the  extent  to  which  drugs,  legal  and  illegal — 
heroin,  cocaine,  amphetamines,  tranquilizers,  barbiturates,  LSD— are 
readily  available  to  addicts  and  abusers  in  detention  centers,  lockups, 
jails  and  other  correctional  facilities  on  the  Federal,  State,  and  local 
levels.  As  ironic  as  it  is,  manj'  experts  and  others  who  have  had  ex- 
perience with  such  institutions  have  found  that  in  some  institutions 
youngsters  have  never  had  a  better  source  of  supply  for  illegal  drugs 
and,  in  fact,  are  better  able  to  sustain  their  habits  and  abuse  patterns 
in  the  institutions.  We  are  extremely  interested  in  learning  more  about 
this  phenomenon,  but  especially  more  about  the  extent  to  which  diver- 
sion of  legitimate  dimes  on  hand  and  available  in  juvenile  institutions 
are  diverted  for  illegal  purposes  and  abuse. 

This  project,  which  we  started  last  year,  couples  our  earlier,  and 
ongoing,  work  regarding  the  illegal  and  improper  uses  of  controlled 
drugs  with  that  of  our  concern  about  the  quality  of  care  available  to 
children  and  others  who  are  institutionalized. 

As  we  proceed  with  this  series  of  hearings  we  Avill  hear  testimony  on 
all  of  these  issues.  They  are  problems  that  are  not  amenable  to  sim- 
plistic solutions.  The  subcommittee  and  the  American  people,  however, 
deserve  to  be  fully  informed  about  conditions  in  our  public  institu- 
tions. I  am  optimistic  that  our  witnesses  will  help  to  provide  the  neces- 
sary insiofht.  I  look  forward  to  productive  and  informative  hearings 
so  that  a^Tl  of  us  can  better  understand  the  scope  of  drug  abuse  and 
develop  sound  national  policies  and  practices  in  this  area. 

It  certainly  is  an  indictment  on  our  society  if.  indeed,  within  con- 
finement and  the  control  of  public  officials,  this  type  of  poison  is  still 


available.  There  certainly  is  a  breakdown  in  the  process  of  law  and 
order.  We  hear  a  lot  of  talk  about  that,  and  I  would  like  to  see  if  this 
subcommittee  can  do  something  about  these  problems  in  a  very  pru- 
dent, nonhysterical,  but  nevertheless  steadfast  manner. 

As  our  last  witnesses  this  morning,  we  are  fortunate  in  having  a 
panel  to  discuss  this  problem:  Mr.  David  Ferleger,  director  of  the 
Mental  Patients  Civil  Liberties  Project  in  Philadelphia ;  Mr.  Dennis 
J.  Lehr,  partner,  Hogan  and  Hartson,  Washington,  D.C.;  and  Mr. 
James  W.  Ellis  and  Ms.  Gail  Marker  of  the  Mental  Health  Law 
Project  here  in  Washington. 

PANEL  COMPOSED  OF  DENNIS  J.  LEHR,  DAVID  FERLEGER,  JAMES 
W.  ELLIS,  AND  GAIL  MARKER 

Mr.  Ferleger.  Good  morning.  I  am  David  Ferleger. 

Senator  Bayh.  We  appreciate  all  of  you  being  here.  If  you  could 
go  right  to  the  meat  of  the  problem  and  give  us  your  best  opinion, 
we  would  really  appreciate  it. 

Mr.  Ferleger.  Who  do  you  want  first  ? 

Senator  Bayh.  I  will  let  you  decide  that. 

STATEMENT  OF  DENNIS  J.  LEHR,  PARTNER,  HOGAN  &  HARTSON, 

WASHINGTON,  D.C. 

Mr.  Lehr.  Well,  since  I  am  on  the  right,  I  will  begin.  Senator  Bayh, 
I  am  Dennis  Lehr.  I  practice  law  in  Washington,  D.C.  with  the  firm 
of  Hogan  &  Hartson.  Tlie  reason  I  am  testifying  and  not  some  of 
my  other  colleagues  is  simply  because  I  am  a  little  bit  older  than 
they  are.  I  would  just  like  to  indicate  that  with  me  is  Jonathan  Kahan, 
Albert  Foer,  ancl  David  Tatel,  who  have  worked  for  a  little  over 
a  year  with  me  on  the  matters  we  are  about  to  discuss  today. 

I  am  going  to  get  right  to  the  point,  Senator,  and  submit  our  state- 
ment for  the  record.^  We  have  heard  eloquent  testimony  to  the  great 
need  of  a  certain  segment  of  our  population.  Without  needlessly  com- 
plimenting you,  I  must  say  that  we  are  absolutely  pleased  that  you 
have,  in  effect,  done  your  homework,  that  you  are  so  familiar  with 
this  problem. 

We  are  not  going  to  repeat  what  has  already  been  presented  today 
in  calling  your  attention  to  the  great  need  for  reform.  That  has  been 
documented.  What  we  are  going  to  do  is  "indict"  the  acts  of  some 
verv  fine,  well-meaning  people. 

We  are  here  because  after  1  year  of  repeated  effoi-t.  we  are  getting 
no  response  from  the  very  fine  well-meaning  people  of  the  Food  and 
Drug  Administration.  We  feel  that  they  can  correct  the  abuses  that 
we  and  others  have  been  documenting  here,  today. 

We  ask  you  to  help  us  reach  this  population  of  institutionalized, 
mentally  retarded  persons.  We  figure  there  are  at  least  200,000  to 
300,000  institutionalized  mental  retardates.  We  are  now  not  talking 
about  any  other  segment  of  the  population,  but  retarded  individuals 
who  have  no  other  disorder  but  simply  that  they  have  a  mental 
deficiencv. 

Senator  Bayh.  This  200,000  to  300,000  group  is  not  violent  prone 
nor  a  threat  to  society  ? 

1  See  p.  7. 


Mr.  Lehr.  Well,  that  is  a  fact  question,  which  reasonable  people 
can  disagree  on.  There  is  certainly  sufficient  evidence  to  indicate  that 
many  of  them,  if  they  were  withdrawn  from  drugs,  could  return  to 
a  normal  type  life  and  would  not  be  so  violent. 

What  I  want  to  do  is  briefly  summarize  what  has  happened  over 
the  past  year.  The  Mental  Health  Law  Project  came  to  our  firm,  that 
has  a  substantial  pro  bono  department,  where  we  do  donated  free 
work,  and  said,  help  us  legally  solve  this  problem.  How  do  we  avoid 
the  drug  abuse  in  these  institutions?  Again,  our  rough  guess  is  that 
maybe  half  of  the  institutionalized  people  are  technically  juveniles. 
What  we  did,  was  to  study  the  FDA's  own  laws  and  their  own  regu- 
lations. We  analyzed  the  so-called  emerging  right  to  treatment  cases. 
We  determined  that,  rather  than  single  out  any  one  individual  insti- 
tution as  a  test  for  a  lawsuit  out  of,  maybe,  a  thousand  where  there 
are  illegal  and  dangerous  practices,  we  could  use  our  efforts  best  by 
using  the  Government's  machinery. 

PETITION   FILED   TO    FDA 

We  went  to  the  FDA  on  July  16,  1974,  and  filed  a  detailed  petition, 
saying,  in  effect;  gentlemen,  here  is  the  evidence  that  shows  drugs 
are  being  used  in  300-,  400-,  1,000-percent  dosages  above  their  pre- 
scribed use.  You  know  that  Stelazine,  Thorazine,  Mellaril,  and  all  of 
the  other  psychotropic  drugs  are  being  used  for  uses  for  which  they 
were  never  proven  safe  and  effective.  Do  something  about  it.  Unfor- 
tunately, Thorazine  came  in  for  most  of  the  raps  today,  but  all  of  the 
psychotropics  are  being  overused. 

The  Food,  Drug  and  Cosmetic  Act  and  the  FDA's  own  regula- 
tions and  relevant  legislative  history,  say  that  when  you  are  using 
a  drug  for  an  unapproved  use  or  for  an  unapproved  patient  popu- 
lation for  which  it  has  never  been  heretofore  been  proven  safe  and 
effective,  there  must  be  a  new  drug  application  filed.  This  was  never 
done  and  the  FDA  has  not  meaningfully  addressed  itself  to  the  issues 
we  have  raised.  Instead  they  referred  us  to  a  learned  panel  of  doctors. 
Again,  very  well-meaning  learned  people;  psychiatrists,  pharma- 
cologists, and  psychologists.  We  sat  with  those  people  defended  again, 
the  very  facts  that  they  are  fully  aware  of :  That  there  are  abuses. 

We  are  making  a  legal  argument  to  the  FDA.  But  they  are  re- 
sponding to  us  with  anecdotal  repoi-ts  from  a  psychiatrist's  practice. 
For  example:  In  such  and  such  a  case,  this  12-year-old  did  respond. 
The  response  they  were  talking  about  was  simply  controlling  their 
behavior.  There  is  no  treatment  value  ever  proven— even  in  these 
anecdotal  reports — for  psychotropic  drugs  on  mental  retardates.  It 
does  not  enhance  their  intellectual  ability.  It  simply  keeps  them  con- 
fined to  the  one  corner  of  their  ward  so  that  they  do  not  mess  up  the 
rest  of  the  area. 

What  we  have  been  saying  to  the  FDA  through  all  of  these  words 
which  we  have  filed  as  exhibits,  and  which  we  nsk  you  to  incorporate 
with  this  testimony  as  exhibits,^  is  that  the  FDA  "is  not  performing 
its  congressionally  mandnted  function.  Tliey  are  not  living  up  to  their 
own  regulations."^  Tlie  FDA  is  not  makino;  the  drug  companies  do 
what  they  are  supposed  to  do  when  a  drug  is  used  for  an  unapproved 
use.  We  still  have  not  gotten  a  response  from  the  FDA. 


^  See  Exhibit  1 — A  then  G,  pp.  14-162. 


I  do  not  want  to  take  up  any  more  of  the  valuable  time  of  this 
committee  to  make  the  technical  legal  arguments  set  forth  in  the 
articles  submitted.  I  think  that  they  are  all  here. 

We  have  received  dozens  of  articles  from  representatives  of  the 
FDA,  who  say  that,  maybe,  psychotropic  drugs  are  safe.  In  each 
instance.  Senator,  it  looks  as  though  nobody  even  read  those  articles ; 
75  percent  of  them  did  not  have  to  do  with  mental  retardates  and  that 
is  what  we  are  talking  about. 

MAKE   FDA    ABIDE    BY    OWN    RULES    AND    REGULATIONS 

In  summary,  what  I  am  saying  is,  we  want  the  help  of  this  com- 
mittee to  tell  the  FDA :  Do  what  Congress  has  told  you  to  do.  We 
have  made  seven  recommendations,  four  of  which  go  to  revising  the 
package  inserts  on  these  major  tranquilizers,  one  of  which  goes  to 
the  institutions  to  put  them  on  notice  to  stop  this  abuse.  The  fifth  one 
deals  with  attacking  the  problem  of  not  fully  qualified  and  licensed 
physicians,  and  I  will  get  back  to  that  in  one  moment.  And  the  last 
one,  and  this  is  the  great  sacred  cow,  asks  for  an  investigation  of 
the  detailed  practices  of  the  drug  companies.  That  is,  the  sales  tech- 
niques used  by  the  drug  companies  to  sell  psychotropic  drugs  to 
institutions. 

This  is  like  going  to  the  SEC  and  calling  a  massive  fraud  to  their 
attention,  and  then  the  SEC  not  investigating  the  salesmen  who 
sold  the  securities.  We  have  heard  resistance,  not  expressed  by  any  of 
the  lawyers  of  the  FDA  because  they  have  not  given  us,  yet,  the 
courtesy  of  a  meaningful  reply.  We  hear  the  doctors  on  these  well- 
meaning  advisory  panels  telling  us,  well,  we  do  not  know  whether  we 
have  jurisdiction  to  go  into  the  sales  practices  of  the  drug  companies ; 
we  do  not  know  whether  there  is  jurisdiction  to  go  into  the  practice 
of  medicine,  but  God  darn  it,  again,  the  practice  of  medicine  does  not 
countenance  the  destroying  of  lives.  That,  in  effect,  is  our  case,  that, 
in  effect,  we  feel  we  have  documented. 

Obviously,  we  are  attacking  the  FDA  here.  I  would  hope  that  this 
committee,  in  its  wisdom,  will  ask  for  a  response.  We  have  not  gotten 
a  meaningful  response  since  July  16,  1974,  when  our  formal  petition 
was  filed.  We  have  been  invited  to  very  nice  luncheons  and  we  have 
been  invited  to  give  speeches,  but  no  results.  We  would  like  some. 

Senator  Bayii.  This  is  a  multilevel  problem,  and  I  am  interested 
in  examining  your  brief  wnth  some  degree  of  particularity. 

I  do  not  see  how  the  FDA  can  excuse  and  not  respond.  In  fact,  I 
do  not  see  how  they  can  excuse  the  kind  of  policy  that  they  appear  to 
be  following  here — the  practice  of  drug  companies  selling  drugs  with- 
out adequate  information. 

When  you  get  right  down  to  the  tough  nut  of  the  situation,  even 
the  doctor  that  dispenses  the  drug  cannot  be  excused  by  the  fact  there 
are  not  adequate  instructions.  If  a  doctor  knows  anything  about  the 
practice  of  medicine,  he  must  know  his  patient  and  the  specific  quali- 
ties of  the  drugs  he  prescribes. 

Mr.  Leiir.  And  you  call  attention  to  the  excesses  of  the  situation. 
Clearly,  doctors  are  busy  and  they  are  well  meaning.  They  have  a 
problem  of  caring  for  too  many  patients.  They  are  relying  on  the  drug 
detail  men  for  telling  them,  in  part,  what  a  particular  drug  can  do. 


We  are  asking  the  Federal  agency  charged  with  the  safety  and  health 
of  this  country  to  look  into  those  practices. 

Senator  Bayh.  Do  you  really  believe  that  a  doctor  does  not  know 
what  reaction  a  drug  is  going  to  have?  Do  you  believe  that  a  policy 
decision  is  made  in  an  institution,  such  as,  OK,  we  are  going  to  herd  a 
group  of  people  in  there,  we  are  going  to  treat  them  all  the  same.  I 
cannot  imagine  a  doctor  that  does  not  know  the  effect  of  Thorazine. 

Mr.  Lehr.  Senator,  there  is  no  doubt  that  that  is  true  in  some  cases. 
But  based  on  the  research  and  documents  we  have  read,  we  feel  that 
there  are  some  doctors  who  carry  that  label,  who  obviously  should  not 
have  it.  This  goes  to  the  problem  of  partial  licensing  and  there  are 
in  many  States,  doctors  licensed  to  only  do  practice  in  institutions. 

One  of  our  recommendations  to  the  FDA,  which  we  feel  that  they 
have  the  authority  to  carry  out,  is  that  such  major  drugs  be  handled 
only  by  fully  licensed  doctors.  These  are  technical  problems.  What 
we  are  sorely  disappointed  in  is  their  aversion  even  to  look  at  the 
issue. 

Senator  Bayh.  Have  you  uncovered  institutes  where  doctors  are 
licensed  only  to  practice  in  certain  public  institutions — unqualified  to 
go  out  on  the  street  and  treat  people  generally? 

Mr.  Lehr.  That  is  right. 

CERTAIN    STATE   LAWS   ALLOW   DUBIOUS   LICENSEES 

Mr.  Ferleger.  Many  States  have  specific  laws  that  say  that  the 
only  doctors  who  can  practice  among  the  noninstitutionalized  popu- 
lation, are  doctors  who  are  fully  licensed.  But  for  doctors  who  want 
to  practice  in  a  State  institution,  those  doctors  can  come  in,  unlicensed, 
in  the  particular  State,  with  foreign  licenses  or  other  dubious  kinds 
of  licenses. 

Senator  Bayh.  What  is  the  basis  for  that  kind  of  double-standard 
medicine  ? 

Mr.  Ferleger.  Part  of  it  is  the  difficulty  in  the  institutions  in  get- 
ting qualified  doctors  and  psychiatrists  to  practice  there.  Among  the 
status  levels  in  psychiatry,  institutional  psychiatry  is  about  the  lowest. 
With  due  respect  to  my  friends  who  are  psychiatric  doctors  in  insti- 
tutions, a  lot  of  doctors  only  go  into  institutional  practice  when  they 
cannot  make  it  in  the  richer  world  of  private  psychiatry. 

So  the  States,  in  order  to  staff  their  rural,  large,  and  inaccessible 
institutions,  have  to  resort  to  unlicensed  people  who  could  not  get  a 
job  anywhere  else. 

PREPARED  STATEMENT  OF  DENNIS  J.  LEHR 

Mr.  Chairman,  my  name  is  Dennis  J.  Lehr,  I  am  a  partner  in  the  Washington, 
D.C.  law  firm  of  Hogan  &  Hartson. 

Before  beginning  my  formal  statement,  I  would  like  to  take  a  brief  moment 
to  tell  the  Committee  who  we  are  and  why  we  are  interested  in  the  problem 
you  are  considering  today.  Like  some  other  firms  in  Washington  and  elsewhere 
in  the  country,  Hogan  &  Hartson  has  a  substantial  pro  bono  program.  This  pro- 
gram, which  is  carried  out  under  the  auspices  of  our  Community  Services  De- 
partment, is  staffed  by  five  full-time  lawyers  and  is  supplemented  by  the  work 
of  dozens  of  other  attorneys  in  the  firm  who  undertake  pro  bono  work  as  part 
of  their  regular  legal  activities  at  the  firm. 

Last  summer,  our  Community  Service  Department  was  asked  by  the  staff  of 
the  Mental  Health  Law  Project  to  determine  whether  there  existed  any  legal 


remedies  for  dealing  with  the  widespread  abuse  of  phenothiazines  in  institu- 
tions for  the  mentally  retarded  which  was  documented  in  a  recent  NIMH-study. 
As  you  know,  that  study  showed  that  phenothiazines  such  as  Mellaril  and 
Thorazine  are  being  prescribed  to  51  percent  of  all  institutionalized  mentally 
retarded  individuals.  The  study  also  revealed  that  in  a  large  percentage  of  cases, 
the  dosages  prescribed  far  exceeded  manufacturers'  recommended  levels  indi- 
cated in  Food  and  Drug  Administration  approved  labeling.  Moreover,  25  percent 
of  all  patients  were  indicated  to  have  been  on  phenothiazines  for  four  years  or 
more,  and  some  have  been  on  the  drugs  "indefinitely."  However,  an  examination 
of  the  medical  literature  indicates  that  the  drugs  are  intended  for  treating  mani- 
festations of  psychotic  disorders.  They  have  never  been  shown  to  be  effective  for 
the  control  of  non-psychotic  behavior  at  approved  dosage  levels. 

In  an  article  we  have  prepared  for  publication,  which  we  submit  herewith 
as  Exhibit  A,  and  in  two  petitions  filed  with  the  Food  and  Drug  Administration, 
which  we  submit  herewith  as  Exhibits  B  and  C,  we  have  developed  in  detail 
our  thesis  that,  first,  phenothiazines  have  never  been  approved  by  the  FDA  for 
the  management  and  control  of  the  non-psychotic  mentally  retarded,  and  sec- 
ond, they  could  not  now  be  so  approved  for  such  purposes,  even  if  a  proper  appli- 
cation were  filed,  because  scientific  data  does  not  show  that  the  drugs  are  safe 
and  effective  for  the  management  and  control  of  the  non-psychotic  mentally 
retarded.  Those  documents  state  in  detail  our  case  for  positive  FDA  action  and 
we  will  only  briefly  summarize  them  here  for  the  purposes  of  background. 

Phenothiazines  were  developed  in  the  late  nineteenth  century  but  did  not 
become  widely  used  until  the  early  1950's  when  they  began  to  be  used  for  the 
purpose  of  treating  serious  psychotic  disorders.  They  have  a  proven  anti- 
psychotic effect,  and  through  their  ability  to  suppress  or  control  the  secondary 
effects  of  psychoses  such  as  hallucinations,  delusions,  confusion,  etc.,  permit 
thousands  of  schizophrenics  and  other  psychotics  who  would  otherwise  be  hos- 
pitalized to  lead  relatively  normal  productive  lives. 

However,  the  mentally  retarded  are  not  the  same  as  the  mentally  ill,  and  med- 
ically effective  drugs  and  treatment  techniques  for  mental  illness  are  not  neces- 
sarily effective  for  the  treatment  of  mental  retardation.  It  is  claimed  that 
phenothiazines,  particularly  in  large  dosages,  can  suppress  some  of  the  secondary 
effects  of  mental  retardation  in  much  the  same  way  as  they  can  for  mental 
illness.  But  unlike  the  mentally  ill,  the  mentally  retarded  do  not  thereby  become 
free  to  return  to  a  relatively  normal  life ;  they  are  still  left  with  their  limited 
intellectual  abilities  which  phenothiazines  do  not  enhance.  In  fact,  as  we  show 
in  our  paper,  there  is  evidence  that  phenothiazines  impair  intellectual  abilities, 
thereby  actually  interfering  with  the  effective  treatment  of  the  mentally 
retarded. 

The  fact  is  that  phenothiazines  have  no  general  treatment  value  for  the  non- 
psychotic  mentally  retarded.  Their  widespread  use  in  institutions  throughout 
the  country  is  primarily  for  the  purpose  of  controlling  behavior.  In  many 
instances,  the  drugs  are  used  as  "chemical  straightjackets,"  to  make  it  easier 
and  more  convenient  for  institutions  to  manage  the  conduct  of  their  residents. 

A  simple  examination  of  the  package  inserts  for  the  major  phenothiazines 
shows  that  the  drugs  have  never  been  approved  for  the  treatment  or  control 
of  mental  retardation.  They  are  intended  for  the  treatment  of  severe  mental 
illness  and  no  currently  approved  package  insert  make  any  reference  to  the 
mentally  retarded. 

The  restriction  of  the  drugs  to  the  treatment  of  psychotic  disorders  is  reflected 
in  the  report  of  the  National  Research  Council  of  the  National  Academy  of 
Sciences,  which  contains  no  references  supporting  the  use  of  the  drugs  for  the 
treatment  of  mental  retardation.  Indeed,  an  examination  of  the  report  reveals 
a  conscious  effort  to  restrict  the  use  of  the  drugs  to  the  treatment  of  psychotic 
disorders. 

The  absence  of  any  FDA  approval  becomes  even  more  apparent  from  an 
examination  of  the  New  Drug  Application  filed  for  phenothiazines  which  con- 
tain no  adequately  controlled  studies  demonstrating  that  the  drugs  are  safe 
and  effective  for  the  treatment  or  management  of  the  non-psychotic  mentally 
retarded.  The  FDA  itself  recently  reviewed  these  files  in  response  to  our  peti- 
tion and  found  that  although  there  were  24  studies  of  phenothiazines  which 
included  mentally  retarded  subjects,  only  one  was  controlled. 

Even  the  single  controlled  study  was  not  a  valid  indicator  of  the  use  of 
phenothiazines  on  the  mentally  retarded.  Of  the  60  subjects  participating 
in  that  study,  only  seven  were  retarded,  and  it  is  likely  that  those  seven  also 
suffered  from  psychotic  disorders.  As  to  the  remaining  studies,  not  only  were 


they  uncontrolled,  but  half  of  them  failed  to  meet  ^"■Y^j^^^^^^^^^.^^^^F^dT^^ 
criteria  for  a  well-controlled  study  as  required  by  the  FDA.  Indeea,  tne  *  u^i, 
reJuladons  specifically  provided  that  uncontrolled  studies  or  partially  con- 
[roUed  studiesare  not^cceptable  as  the  sole  basis  for  the  approval  of  claims 

''^Thuf  noroniy  have  phenothiazines  never  been  approved  for  the  treatment  or 
manaeen^ent  of  the  non-psychotic  mentally  retarded,  but  there  is  nothing  m 
theTDTfiles  wh  ch  could  legally  be  relied  upon  to  support  such  use  It  is  our 
conclusion  therefore,  that  the  use  of  phenothiazines  for  the  purpose  of  manag- 
LTaM  ?ontrolhng  the  activity  of  the  mentally  retarded  brings  into  play  Section 
Solof  the  Food,  Drug  and  Cosmetics  Act  which  prohibits  the  introduction  or 
defivery  into  interstate  commerce  of  a  new  drug  which  has  not  been  approved 
bv  the  FDA  Although  the  statutory  definition  of  "a  new  drug'  does  not  specifi- 
cally so^tate  an  examination  of  FDA  regulations,  the  statute's  legislative  his- 
tory and  relevant  case  law  show  that  an  approved  drug  which  is  used  for  a 
purpose  or  patient  population  inconsistent  with  that  for  which  the  drug  was 
originally  approved,  makes  the  drug  "new"  and  necessitates  further  FDA 
approval.  Any  marketing  of  the  drug  for  an  unapproved  use  or  patient  population 
prior  to  specific  FDA  approval  is  unlawful. 

The  FDA  itself  has  indicated  that  an  approved  drug  can  become  a  new  drug 
by  virtue  of  an  unapproved  use  or  new  patient  population.   FDA  regulations 

provide :  >..  ^    ^ 

"The  newness  of  a  drug  may  arise  by  reason  (among  other  reasons)  ot : 
"(4)    The  newness   of   use  of   such   drug  in   diagnosing,   curing,   mitigating, 
treating    or  preventing  a  disease,  or  to  affect  a  structure  or  function  of  the 
body,  even  though  such  drug  is  not  a  new  drug  when  used  in  another  disease 
or  to'affect  another  structure  or  function  of  the  body." 

The  FDA  has  also  acknowledged  its  responsibility  with  respect  to  the  unap- 
proved use  of  new  drugs  in  proposed  regulations  publis^hed  August  15,  19(2, 
a  copy  of  which  is  attached  as  an  appendix  to  Exhibit  B  : 

"Section  n05  of  the  Federal  Food,  Drug  and  Cosmetic  Act  reqiures  that  a 
manufacturer,  physician,  or  other  person  who  ships  or  requests  shipment  of 
a  prescription  new  drug  in  interstate  commerce  with  the  intent,  or  for  the  pur- 
pose, of  an  unapproved  use  must  first  file  with  the  Food  and  Drug  Administration 
an  investigational  new  drug  plan  as  set  out  in  §  130.3." 

The  proposed  regulations  state  that  the  FDA  will  act  even  though  the  ultimate 
use  of  the  drugs  might  be  pursuant  to  valid  prescriptions  where,  as  in  the  case 
of  phenothiazines,  the  practice  of  prescribing  a  new  drug  for  an  unapproved  use 
"becomes  widespread  or  endangers  the  public  health."  In  such  circumstances, 
the  FDA's  own  proposed  regulations  recognize  that  the  agency  is  "obligated  to 
investigate  .  .  .  thoroughly  and  take  whatever  action  is  warranted  to  protect 
the  public.  . . ." 

In  our  paper,  we  consider  the  legislative  history  of  the  Act  and  the  relevant 
case  law  which  supports  the  proposition  that  drugs  cannot  lawfully  be  used 
for  purposes  or  patient  populations  not  specifically  approved  by  the  FDA.  A 
broad  range  of  administrative  and  legal  sanctions  is  available  to  both  the  FDA 
and  the  courts  to  deal  with  the  unapproved  use  of  approved  drugs.  Since  the 
use  of  phenothiazines  for  the  control  of  retarded  persons  is  not  in  accord  with 
the  provisions  of  Section  355  because  a  supplemental  new  drug  application  has 
not  been  filed,  the  penalty  and  injunctive  provisions  as  well  as  the  seizure  pro- 
visions of  the  Act  become  applicable.  Moreover,  as  I  mentioned  earlier,  the  FDA 
has  issued  proposed  regulations  outlining  its  administrative  responsibilities 
with  respect  to  the  unapproved  use  of  approved  drugs.  The  Notice  of  Proposed 
Rulemaking  specifically  would  give  the  FDA  authority  to  pursue,  among  other 
things,  one  or  more  of  the  following  courses  of  action  where  the  unapproved 
use  of  a  new  drug  becomes  widespread  or  endangers  the  public  health  : 

(1)  Revision  of  the  package  insert  may  be  required  to  add  a  specific 
contraindication  or  warning  against  the  unapproved  use. 

(2)  The  manufacturer  may  be  required  to  obtain  and  submit  the  available 
data  with  respect  to  the  unapproved  use,  or  to  sponsor  clinical  trials  to  deter- 
mine the  safety  and  effectiveness  of  the  drugs  for  the  unapproved  use. 

(3)  Revi.sion  of  the  package  insert  may  be  required  to  state  that  the  drug 
should  be  distributed  only  through  specified  channels  (e.g.,  ho.spital  pharma- 
cies) and/or  should  be  prescribed,  dispensed,  or  administered  only  by  physicians 
with  specified  qualifications. 

(4)  The  approval  of  the  new  drug  application  may  be  revoked. 
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Thus  the  FDA  has  adequate  authority  to  deal  effectively  with  the  unapproved 
use  of  phenothiazines.  Yet,  the  agency  has  done  little  in  the  year  since  we  filed 
our  petition.  Instead  of  undertaking  a  careful  review  of  the  scope  of  the 
problem  and  a  scientific  analysis  of  existing  literature,  the  FDA  has  pursued  a 
tortured  course  characterized  by  long  delays  and  a  desperate  effort  to  find  some 
evidence,  regardless  of  quality  or  the  existence  of  contrary  evidence,  upon  which 
to  justify  a  finding  that  the  drugs  are  safe  and  effective.  For  example,  there 
was  so  little  action  at  the  FDA  in  response  to  our  July  1974  petition  that  it 
was  necessary  to  file  a  supplementary  petition  in  November  of  1974.  In  that 
supplementarV  petition,  we  restated  our  position  that  the  drugs  had  never  been 
approved  by  "the  FDA  and  that  the  FDA  was  therefore  obligated  to  take 
immediate  action  to  do  what  it  could  to  prevent  continued  unapproved  use  of 
an  approved  drug.  We  also  specified  the  action  we  thought  was  required  : 

"(1)  Require  that  all  package  inserts  contain  a  statement  that  the  drugs 
have  not  been  approved  for  tlie  control  or  management  of  resident  behavior  in 
institutions  for  the  mentally  retarded,  absent  a  diagnosis  indicating  the  presence 
of  a  specifically  identified  psychotic  condition  or  other  specifically  identified 
conditions  for  which  the  drug  has  previously  been  approved. 

"(2)  Require  that  the  term  "disturbed  children"  in  the  package  inserts  for 
Mellaril,  Thorazine  or  any  other  phenothiazine  be  deleted  and  be  replaced  with 
more  precise  language  which  indicates  that  the  drug  is  approved  for  the  treat- 
ment of  only  those  children  who  have  been  diagnosed  as  having  a  specifically 
identified  psychotic  condition  or  other  specifically  identified  conditions  for 
which  the  drug  has  been  previously  approved. 

"(3)  Require  that  all  package  inserts  for  phenothiazines  contain  a  clear 
warning  that  recent  studies  show  the  drugs  may  impair  cognitive  abilities  in 
the  short  run,  that  no  acceptable  studies  have  been  done  which  indicate  wliether 
and  to  what  extent  the  drugs  may  impair  cognitive  abilities  in  the  long  run,  and 
that  impairment  of  cognitive  abilities  is  particularly  harmful  to  children  and 
mentally  retarded  persons. 

"(4)  Require  revision  of  the  package  insert  for  each  phenothiazine  to  state 
that  special  precautions  and  monitoring  must  be  used  because  institutionalized 
mentally  retarded  persons  may  not  be  able  adequately  to  verbalize  or  communi- 
cate adverse  effects. 

"(5)  Notify  all  institutions  for  the  mentally  retarded  that  phenothiazines  are 
not  approved  for  the  control  of  behavior  unless  a  mentally  retarded  resident 
has  a  diagnosed,  specifically  identified  psychotic  condition  or  other  specifically 
identified  conditions  for  which  the  drug  has  been  previously  approved. 

"(6)  Require  revision  of  the  package  insert  for  each  phenothiazine  to  state 
that  the  drug  should  be  prescribed  only  by  fully  licensed  physicians  and  not 
by  medical  personnel  with  licenses  limited  to  institutional  practice. 

"(7)  Initiate  immediately  an  investigation  of  the  advertising,  distribution 
and  marketing  practices  of  the  phenothiazine  manufacturers  to  determine 
whether  and  to  what  extent  they  are  promoting  or  knowingly  shipping  pheno- 
thiazines for  the  purpose  of  managing  and  controlling  the  mentally  retarded 
in  violation  of  Section  505  of  the  Food,  Drug  and  Cosmetic  Act." 

It  was  not  until  January  30,  1975,  however,  that  we  received  any  formal 
response  from  the  FDA.  By  letter  dated  January  30th,  a  copy  of  which  is  sub- 
mitted herewith  as  Exhibit  D,  we  were  advised  that  the  FDA  had  ordered  minor 
changes  in  labelling  of  one  drug  and  that  hearings  had  been  scheduled  before 
the  Pediatric  Advisory  Panel  of  the  Psychopharmacological  Agents  Committee. 
In  preparation  for  those  hearings,  the  staff  of  the  Bureau  of  Drugs  reviewed 
the  NDA  files  for  phenothiazines  and  prepared  a  memorandum  which  was  for- 
warded to  us  under  cover  of  letter  dated  February  5,  1975,  a  copy  of  which  is 
submitted  herewith  as  Exhibit  E.  As  was  indicated  above,  that  memorandum 
concluded  that  of  the  24  studies  of  phenothiazines  which  included  mentally 
retarded  subjects,  (mly  one  was  controlled,  and  even  that  was  of  limited  value 
because,  of  the  60  subjects  participating  in  the  study,  only  seven  were  retarded, 
and  it  is  likely  that  those  seven  also  suffered  from  psychotic  disorders.  Along 
with  its  analysis  of  NDA  files,  the  FDA  also  provided  a  list  of  citations  to 
published  articles :  however,  one  did  not  involve  phenothiazines,  two  did  not 
involve  the  mentally  retarded,  three  failed  to  meet  at  least  four  of  the  six 
minimal  criteria  for  a  controlled  study,  one  was  not  pulilished.  one  was  not 
available  from  the  National  Medical  Library  and  one  was  inconclusive. 
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We  indicated  to  the  Pediatric  Subcommittee  tliat  we  thought  such  evidence 
provided  an  insuflScient  basis  upon  which  to  reach  a  conclusion  of  "elTectiveness" 
within  the  meaning  of  the  statute. 

In  response,  we  received  a  list  of  eight  additional  citations  which  were  said 
to  be  "methodologically  sound  that  show  positive  benefits  from  the  administra- 
tion of  neuroleptics  to  the  mentally  retarded."  (Exhibit  F).  However,  as  we 
indicated  in  our  response  (Exhibit  G),  the  articles  were  certainly  not  "meth- 
odologically sound,"  ajid  certainly  did  not  support  the  use  of  the  drugs  on  the 
mentally  retarded.  Of  the  eight  articles  cited,  two  did  not  involve  phenothia- 
zines  and  three  concluded  that  the  drugs  were  not  useful  for  controlling  the 
activity  of  the  mentally  retarded.  Although  three  of  the  articles  did  contain 
conclusions  of  effectiveness,  they  were,  as  we  indicated  in  our  letter,  of  limited 
value. 

That  was  the  end  of  our  formal  contact  with  the  FDA.  Although  we  have 
been  advised  that  the  Pediatric  Subcommittee  and  the  Psychopharmacological 
Panel  have  had  further  meetings,  we  have  not  been  advised  of  their  content 
or  supplied  with  any  additional  information.  However,  we  were  informally 
advised  that  the  Subcommittee  was  reviewing  approximately  150  published 
articles  in  search  of  some  support  to  justify  the  continued  use  of  the  drug. 
Following  repeated  requests  from  us,  the  FDA  finally  loaned  us  copies  of  those 
articles  which,  as  I  will  indicate  shortly,  are  of  little  relevance  to  the  use  of  pheno- 
thiaaines  to  control  the  activity  levels  of  the  mentally  retarded.  We  have  also 
been  told  through  informal  channels  that  the  FDA  has  rejected  our  request  that 
it  closely  scrutinize  the  activities  of  detail  men  and  qualifications  of  doctors 
prescribing  phenothiazines  in  institutions. 

This  slow  and  totally  inadequate  response  by  the  FDA  is  particularly  un- 
fortunate in  light  of  the  fact  that  not  only  have  phenothiazines  never  been 
approved  by  the  FDA  for  the  purpose  of  managing  or  controlling  the  behavior 
of  the  mentally  retarded,  but  a  review  of  existing  scientific  literature  shows  that 
they  are  neither  safe  nor  effective  foi*  such  purpose  and  could  therefore  not 
lawfully  be  approved,  even  if  a  proper  supplemental  NDA  were  filed.  Our  article 
reviews  in  depth  the  available  literature  relating  to  whether  and  to  what  extent 
the  drugs  are  effective  for  controlling  hyperactive  or  self-destructive  behavior 
at  acceptable  dose  levels  which  do  not  interfere  with  normal  physical  and  cog- 
nitive activities.  Before  summarizing  those  findings,  however,  it  is  important 
to  emphasize  that  it  involves  a  scientific  determination  which  must  be  cou 
sidered  within  the  context  of  requirements  for  the  analysis  of  data  imposed 
by  the  FDA.  Specifically,  as  noted  earlier,  the  FDA  I'equires  that  the  determina 
tion  of  effectiveness  be  based  on  "controlled"  research  consistent  with  six  mini 
mal  criteria  for  a  well-controlled  study.  In  that  regard,  the  FDA  requires : 

"An  application  may  be  refused  unless  it  includes  substantial  evidence  consist- 
ing of  adequate  and  well-controlled  investigations  including  clinical  investiga- 
tions by  experts  qualified  by  scientific  training  and  experience  to  evaluate  the 
effectiveness  of  the  drug  involved,  on  the  basis  of  which  it  could  fairly  and 
responsibly  be  concluded  by  such  experts  that  the  drug  will  have  the  effect  it 
purports  or  is  represented  to  have  under  the  conditions  of  use  prescribed,  rec- 
ommended, or  suggested  in  the  proposed  labeling."    (21  C.F.R.   §314.1). 

We  submit  that  a  careful  review  of  existing  data  pursuant  to  the  foregoing 
standards  leads  to  the  conclusion  that  phenothiazines  have  not  been  shown  to 
be  effective  for  the  management  and  control  hyperactive  or  self-destructive 
behavior  of  non-psychotic  mentally  retarded  people.  Of  the  41  studies  and 
articles  supplied  or  cited  by  the  FDA  in  response  to  the  Mental  Health  Law- 
Project  petition,  only  9  were  controlled.  Not  only  were  the  remaining  32  un- 
controlled but  many  did  not  involve  phenothiazines  or  did  not  measure  drug 
effects  on  the  mentally  retarded  subjects.  Of  the  9  controlled  studies  only  3 
contained  evidence  which  could  conceivable  support  the  effectiveness  of  the 
drtigs.  One  of  the  remaining  6  did  not  involve  mentally  retarded  persons,  2  did 
not  involve  phenothiazines  and  3  concluded  that  phenothiazines  were  not  effec- 
tive for  the  management  and  control  of  hyperactivity  in  mentally  retarded 
individuals.  Moreover,  the  piiblished  literature  refiects  the  virtual  absence  in 
NDA  files  of  any  controlled  studies  supporting  the  use  of  phenothiazines  on 
non-psychotic  mentally  retarded  per'sons.  This  has  been  documented  in  a  recent 
survey  (attached  as  an  Appendix  to  Exhibit  A)  by  the  Mental  Health  Law 
Project  which  revealed  less  than  65  articles  published  during  the  past  25 
years  relating  to  the  use  of  phenothiazines  on  mentally  retarded  persons.  Of 
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those  studies,  41  percent  failed  to  meet  any  of  the  six  minimal  criteria  for  a 
well-conti'olled  study  and  76  percent  failed  to  meet  at  least  half  of  the  criteria. 
The  FDA's  recent  review  of  over  150  published  articles  reflected  a  total  ab- 
sence of  supporting  evidence.  The  majority  of  those  articles  related  to  the 
control  of  behavior  in  liyperactive  children — not  the  mentally  retarded.  In  all, 
there  wei'e  only  9  articles  relating  to  the  use  of  phenothiazines  on  the  mentally 
retarded  which  were  not  reviewed  in  the  Mental  Health  Law  Project  survey. 
Of  those,  6  met  none  of  the  minimal  criteria  for  a  well-controlled  study,  two 
met  one  and  one  met  four.  The  one  which  met  four  contained  negative  findings. 

Thus,  the  existing  evidence  does  not  conform  with  the  requirements  set  forth 
by  the  FDA,  that  is,  there  is  not  "substantial  evidence  consisting  of  adequate 
and  well-controlled  investigations"  upon  which  experts  can  "fairly  and  respon- 
sibly" conclude  that  phenothiazines  are  effective  for  the  management  and  con- 
trol of  mentally  retarded  persons. 

Not  only  are  phenothiazines  not  effective  for  the  treatment  or  control  of 
mentally  retarded  persons,  but  growing  evidence  indicates  they  are  not  safe. 
The  phenothiazines  have  a  "formidable  array  of  side  effects  unrivaled  by  any 
other  class  of  compounds."  The  most  serious  of  these  side  effects  for  the  mentally 
retarded  is  the  tendency  of  phenothiazines  to  impair  cognitive  ability.  The 
one  thing  a  mentally  retarded  person  can  afford  least  is  impairment  of  intellectual 
ability.  Yet  growing  scientific  evidence,  which  we  review  in  our  article,  in- 
dicates that  that  is  precisely  the  effect  of  extensive  phenothiazine  use. 

Although  cognitive  impairment  is  obviously  a  serious  consequence  for  all 
mentally  retarded  people,  it  is  particularly  serious  when  it  occurs  in  mentally 
retarded  children.  Although  the  NIMH  survey  dees  not  indicate  drug  usage 
by  age,  it  is  well  known  that  the  drugs  are  prescribed  heavily  to  children  as 
well  as  adults.  Many  institutionalized  children  are  prescribed  heavy  doses  of 
phenothiazines  throughout  the  early  formative  years  of  their  lives.  As  a  con- 
sequence, many  of  these  children  are  unable  to  benefit  from  or  participate 
fully  in  the  limited  training  and  education  programs  available  to  them,  thus 
further  retarding  the  development  of  already  retarded  children  and  virtually 
ensuring  their  continued  institutional  dependence. 

Intellectual  impairment  is  not  the  only  side  effect  of  phenothiazines.  The 
package  inserts  for  all  the  drugs  list  a  variety  of  i>ossible  adverse  r'eactions. 
Of  particular  concern  are  Parkensonism,  skin  and  ocular  changes,  and  Tardive 
Dyskinesia.  It  is  not  known  whether  skin  and  ocular  changes  are  reversible, 
and  there  is  strong  evidence  that  Tardive  Dyskinesia  appears  only  after  several 
months  or  years  of  medication  and  continues  long  after  drug  usage  ends. 

Thus,  existing  evidence  leads  to  the  conclusion  that  phenothiazines  are  not 
safe  for  use  on  the  mentally  retarded.  In  light  of  the  virtual  absence  of  any 
evidence  of  effectiveness,  it  is  apparent  that  the  drugs  could  not  be  approved 
by  the  FDA  for  the  treatment  or  control  of  the  mentally  retarded.  This  con- 
clusion is  particularly  inevitable  in  view  of  the  fact  that  the  FDA  is  required 
to  balance  the  benefits  {i.e.,  evidence  of  effectiveness)  against  the  risks  {i.e., 
safety).  At  best,  the  evidence  of  effectiveness  is  weak  and  outweighed  by  evidence 
of  ineffectiveness ;  at  worst,  it  is  non-existent.  In  either  case,  it  is  outweighed 
by  the  strong  evidence  that  the  drugs  are  not  safe. 

All  of  the  foregoing  leads  us  to  several  basic  conclusions  which  may  be  of 
interest  to  this  Subcommittee.  First,  the  FDA  must  be  required  to  deal  effec- 
tively with  the  unapproved  use  of  an  approved  drug.  Otherwise,  the  entire 
FDA  approval  pi'ocedure  is  meaningless.  If  a  drug,  once  approved,  can  be  us€Ki 
for  an  unapproved  purpose,  the  public  has  little  if  any  protection  from  unsafe 
and  ineffective  drugs.  Thousands  of  residents  of  institutions  for  the  mentally 
retarded  who  are  being  chemically  controlled  by  phenothiazines  can  gain  little 
reassurance  from  the  fact  that  many  yeai's  ago  the  FDA  found  the  drug  to  be 
safe  and  effective  for  controlling  the   manifestations   of  psychotic   disorders. 

Second,  the  FDA  must  be  required  to  begin  dealing  effectively  with  the  prac- 
tices of  detail  men.  In  this  case,  the  FDA  limited  itself  to  a  review  of  the 
published  literature  and  advertisements,  an  exercise  which  was,  and  should 
have  been  expected  to  be,  entirely  fruitless.  It  is  the  detail  men  who  sell  the 
drugs,  and  to  the  detail  men  the  FDA  should  be  required  to  look  in  order  to 
ascertain  accurately  what  it  is  that  drug  companies  are  actually  claiming  for 
their  drugs. 

Third,  the  FDA  must  be  required  to  take  into  account  qualifications  of  physi- 
cians administering  the  drugs.  Where,  as  here,  there  is  substantial  evidence 
that  the  physicians  working  in  institutions  are  not  fully  licensed  or  qualified 
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and  are  in  many  instances  not  even  following  generally  accepted  medical  pro- 
cedures for  the  prescription  of  drugs,  the  FDA  must  abandon  its  "hands  off" 
attitude  towards  the  medical  profession  and  act  to  protect  the  public. 

Fourth,  careful  scr'utiny  should  be  given  to  the  use  by  the  FDA  of  its  ad- 
visory committees.  The  process  is  slow  and  cumbersome  and  in  our  opinion 
the  advisory  committees  are  not  given  the  kinds  of  preliminary  instructions 
and  advice  needed  for  them  to  perform  their  functions.  As  a  consequence, 
their  deliberations  are  rambling  and  not  focused  on  legally  defined  issues  within 
the  scope  of  the  Food  and  Drug  Administration's  responsibilities. 

Finally,  the  long  delays  and  general  unresponsiveness  of  the  FDA  in  this  case 
highlights  the  need  for  new  procedures  to  require  the  agency  to  respond  swiftly 
and  specifically  to  petitions  of  the  kind  we  filed.  Such  procedures  should  include, 
at  a  minimum,  specific  timetables,  opportunities  for  formal  hearings  and  a  require- 
ment that  the  agency  issue  formal  findings  of  fact  and  conclusions  of  law. 

Some  of  the  foregoing  suggestions  may  need  corrective  legislation — some  may 
not.  But  the  changes  must  be  accomplished.  Otherwise,  the  Food  and  Drug 
Administration  is  not  performing  its  statutory  duty  of  protecting  the  public  from 
rinsafe  and  ineffective  drugs. 
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LEGAL  BESTRICTIONS  ON  THE  USE  OF 
PHENOTHIAZINES  IN  INSTITUTIONS  FOR  THE 
MENTALLY  RETARDED 

By 

Dennis  J.  Lehr 
Gerald  E.  Gilbert 

David  S.  Tatel 

Albert  A.  Foer  1/ 
Jonathem  S.  Kahan 


Introduction 

There  are  over  140,000  mentally  retarded  persons 

2/ 
in  public  institutions  throughout  the  United  States. 

Growing  evidence  indicates  that  many  of  these  institutions 

are  using  powerful  and  potentially  deuigerous  tranquilizers 

as  "chemical  straightjackets"  to  facilitate  the  meuiagement 

and  control  of  their  mentally  retarded  residents.   The 

drugs,  known  as  phenothiazines,  are  intended  for  treating 

manifestations  of  psychotic  disorders.  The  drugs  have  no 


1/  The  authors  are  attorneys  in  the  Washington,  D.  C.  law 
firm  of  Hogan  &  Hartson  which  represented  the  Mental  Health 
Law  Project  in  Food  and  Drug  Administration  proceedings  aimed 
at  restricting  the  use  of  phenothiazines  for  controlling  the 
behavior  of  institutionalized  non-psychotic  mentally  retarded 
people.  The  views  expressed  herein  are  the  authors'  own,  and 
do  not  necessarily  represent  the  views  of  the  Mental  Health 
Law  Project.  . 

2/  The  National  Association  of  Superintendents  of  Public 
Residential  Facilities,  Current  Trends  and  Status  of  Public 
Residential  Services  for  the  Mentally  Retarded  (1974) .   The 
140,000  residents  refers  only  to  public  institutions;  it  does 
not  include  the  thousands  of  mentally  retarded  persons  in 
private  institutions. 
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proven  treatment  value  for  the  non-psychotic  mentally  retarded 

euid  have  never  been  shown  to  be  effective  at  moderate  and 

safe  dosages  for  the  control  of  non-psychotic  behavior  of 

3/ 
mentally  retarded  people.   However,  a  study  by  Lipman 

reveals  that  phenothiazines  such  as  Mellaril  (thioridazine) 
and  Thorazine  (chlor promazine)  are  being  prescribed  to  51 
percent  of  all  institutionalized  mentally  retarded  individuals. 
The  dosages  and  periods  of  use  revealed  by  Lipman  are  equally 
shocking.   In  a  large  percentage  of  cases,  the  dosages  pre- 
scribed  far  exceeded  manufacturer's  recommended  levels 
indicated  in  Food  and  Drug  Administration  (FDA)  approved 
leibeling.  Moreover,  25  percent  of  all  patients  were  indi- 
cated to  have  been  on  phenothiazines  for  four  years  or  more 

4/ 
and  some  to  have  been  on  the  drugs  "indefinitely." 

The  institutional  abuse  of  phenothiazines  is  just 
beginning  to  receive  national  attention.   In  July,  1974,  the 


3/  Lipman,  R.S.;  The  use  of  psychopharmacological  agents 
in  residential  facilities  for  the  retarded.   In  F.J.  Menolascino 
(Ed.),  Psychiatric  approaches  to  mental  retardation.   Basic 
Books,  Inc.,  19  70. 

K/     Although  the  results  of  the  Lipmcin  survey  are  now  several 
years  old,  they  have  been  relied  upon  by  more  recent  authors. 
(Sprague,  R.  L.,  &  Werry,  J.S.  Psychotropic  drugs  euid  handicapped 
children.   In  L.  Mann  &_D.  A.  Seibatino  (Eds. )  ,  The  second  review 
of  special  education.   Philadelphia:  JSE  Press,  1974.)   Moreover , 
our  own  investigations  indicate  that  drug  usage  in  institutions 
has  probably  not  decreased  substantially  since  the  publication 
of  the  Lipman  survey. 


-  2  - 
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Mentcil  Health  Law  Project  petitioned  the  FDA  to  stop  the 

5/ 
unapproved  use  of  the  drugs .    The  edsuse  of  phenothiazines 


5/  The  petition  argued  that  the  drugs  were  not  safe  and 
effective  for  the  management  of  non^-psychotic  mentally 
retarded  people  and  in  fact  had  never  been  approved  by  the 
FDA  for  such  purposes.   A  supplementary  petition  filed  by  the 
Project  on  November  1,  19  74,  asked  the  FDA,  among  other  things, 
to: 

(a)  Require  that  all  package  inserts  contain  a 
statement  that  the  drugs  have  not  been  approved  for  the  control 
or  management  of  resident  behavior  in  institutions  for  the 
mentally  retarded,  absent  a  diagnosis  indicating  the  presence 
of  a  specifically  identified  psychotic  condition  or  other 
specifically  identified  conditions  for  which  the  drug  has  pre- 
viously been  approved. 

(b)  Require  that  the  term  "disturbed  children"  in 
the  package  inserts  for  Mellaril,  Thorazine  or  any  other 
phenothiazine  be  deleted  and  be  replaced  with  more  precise 
language  which  indicates  that  the  drug  is  approved  for  the 
treatment  of  only  those  children  who  have  been  diagnosed  as 
having  a  specifically  identified  psychotic  condition  or  other 
specifically  identified  conditions  for  which  the  drug  has  been 
previously  approved. 

(c)  Require  that  all  package  inserts  for  phenothi- 
azines contain  a  clear  warning  that  recent  studies  show  the 
drugs  may  impair  cognitive  abilities  in  the  short  run,  that  no 
acceptable  studies  have  been  done  which  indicate  whether  and  to 
what  extent  the  drugs  may  impair  cognitive  abilities  in  the  long 
run,  cuid  that  impairment  of  cognitive  abilities  is  particularly 
harmful  to  children  and  mentally  retarded  persons. 

(d)  Require  revision  of  the  package  insert  for  each 
phenothiazine  to  state  that  special  precautions  and  monitoring 
must  be  used  because  institutionalized  mentally  retarded  persons 
may  not  be  able  adequately  to  verbalize  or  communicate  adverse 
effects. 

(e)  Notify  all  institutions  for  the  mentally 
retarded  that  phenothiazines  are  not  approved  for  the  control 

of  behavior  unless  a  mentally  retarded  resident  has  a  diagnosed, 

[Footnote  continued] 
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in  state  institutions  has  also  been  brought  into  national 

prominence  through  several  recent  articles  in  the  Detroit 

6/ 
News  and  the  National  Observer.    These  newspaper  articles 

have  revealed  indiscriminate  eind  widespread  abuses  of 

y 

phenothiazines  in  institutions  for  the  mentally  retarded. 

[Footnote  continued] 

specifically  i^Sentified  psychotic  condition  or  other  speci- 
fically identified  conditions  for  which  the  drug  has  been 
previously  approved. 

(f)  Require  revision  of  the  package  insert  for 
each  phenothiazine  to  state  that  the  drug  should  be  prescribed 
only  by  fully  licensed  physicians  and  not  by  medical  personnel 
with  licenses  limited  to  institutional  practice. 

(g)  Initiate  immediately  an  investigation  of  the 
advertising,  distribution  and  marketing  practices  of  the 
phenothiazine  manufacturers  to  determine  whether  and  to  what 
extent  they  are  promoting  or  knowingly  shipping  phenothiazines 
for  the  purpose  of  managing  and  controlling  the  mentally  re- 
tarded in  violation  of  Section  505  of  the  Food,  Drug  and 
Cosmetic  Act. 

The  FDA's  Bureau  of  Drugs  together  with  several  of  its 
advisory  committees  are  presently  considering  the  Project's 
recommendations . 

6/  Detroit  News,  March  16,  23,  26,  and  31,  1975;  National 
Observer,  January  11,  1975. 

7/  The  problem  of  phenothiazine  misuse  is  aggravated  by 
the  employment  of  unlicensed  or  marginally  qualified  physicians 
in  public  institutions  for  both  the  mentally  ill  and  the 
mentally  retarded.   Part  of  the  problem  is  the  disproportionate 
number  of  foreign  medical  graduates  (FMGs)  in  such  institutions. 
In  one  study  of  a  number  of  public  institutions  by  the  American 
Psychiatric  Association  it  was  found  that  60  percent  of  the 
filled  psychiatric  positions  were  held  by  FMGs.   One-fifth  of 
the  hospitals  had  over  80  percent  FMGs,  and  at  least  five 
hospitals  were  staffed  completely  by  FMGs.   U.S.  Department 

[Footnote  continued] 
-  4  « 
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To  make  matters  worse,  there  is  growing  evidence  that  the 
xindesirable  behavior  the  drugs  are  prescribed  to  control  or 

[Footnote  continued] 

of  Health,  Education  and  Welfare,  Public  Health  Service, 
Foreign  medical  graduates  and  physicians  manpower  in  the 
United  States  "^0  (1974).   The  Department  of  Health,  Education 
euid  Welfare  has  also  taken  note  of  the  problem: 

A  similar  situation  [lack  of  knowledge] 
exists  with  regard  to  our  knowledge  of  the 
second  main  area  of  FMG  utilization,  namely, 
the  impact  of  FMGs  on  health  care  delivery 
in  public  institutions  (e.g.,  state  mental 
institutions)  .  •■  These  are  said  to  be  dependent 
on  a  manpower  pool  of  FMGs  who  are  not  fully 
c[ualified  to  practice  medicine.   The  existence 
of  a  market  served  by  FMGs  not  fully  licensed 
to  practice  is  documented  by  the  fact  that 
the  demand  of  public  institutions  for  physi- 
cian manpower  is  often  accommodated  by  special 
licensure  provisions,  but  neither  the  extent 
of  this  FMG  subgroup  nor  the  impact  it  has  on 
resources  allocation  is  known.  Anecdotal 
evidence  suggests  that  much  health  care  delivery 
in  the  public  sector  is  dependent  on  the 
marginally  qualified  physiciein  who  is  willing 
to  accomodate  (at  least  temporarily)  to  working 
conditions  which  better  qualified  individuals 
are  in  a  position  to  reject. 

The  HEW  report  concluded  that  the  widespread  use  of  foreign 
medical  graduates  probably  affects  the  quality  of  medical 
services  provided: 

In  addition  to  the  issue  of  the  increas- 
ing number  of  FMGs  in  the  U.S.  health  care 
system,  some  observers  especially  those  in 
the  medical  profession,  have  raised  questions 
about  the  quality  of  care  provided  by  a  number 
-       of  FMGs.   Although  there  are  always  notable 
exceptions,  many  feel  that  physicicins  who  do 
not  specJc  English  fluently  and  who  have  not 

[Footnote  continued] 
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suppress  is  not  necessarily  a  consequence  of  mental  retarda- 
tion but  rather  of  the  sterile  and  iiUiumane  conditions 

8/ 
existing  in  many  institutions.    Moreover,  there  exist  a 

myriad  of  non-drug  techniques  which  help  the  mentally 
retarded  approximate  a  normal  life  and  at  the  same  time 
minimize  the  kinds  of  undesirable  behavior  the  drugs  are 

y 

used  to  suppress.    For  example,  the  National  Children's 

10/ 
Center  in  Washington,  D.  C.    and  the  project  for  psychotic 

and  neurologically  impaired  children  at  the  Mendota  Mental 

[Footnote  continued] 

received  training  that  is  oriented  to  U.S. 
health  care  problems  and  practices,  are  not 
as  capable  of  providing  health  care  services 
as  physicians  trained  in  the  United  States. 
In  light  of  the  cultural  differences  and  com- 
munications difficulties  encountered  by  those 
FMGs  for  whom  English  is  a  second  language, 
widely  varying  performances  might  be  anticipated. 

Id.  at  5-6. 

8/  Fish,  B.  Methodology  in  child  Psychopharmacology.   In 
D.H.  Efron  (Ed.),  Psychopharmacology ;  A  review  of  Progress 
1957-67.   19  71.   Vail,  D.  J.  Dehumanization  and  the  institu- 
tion career.   Springfield,  111.  :   Charles  C.  Thomas,  19  71. 

9/  Cytryn,  L.,  &  Lourie,  R.S.   See  note  20,  supra.   Vail, 
D.  J.   See  note  9,  supra.   Wolfensberger,  W.   The  principle 
of  normalization  in  human  services.   Normalization.   National 
Institute  on  Mental  Retardation,  1972. 

10/  Kravik,  The  empirical  reduction  of  behavioral  medication 
in  mentally  retarded  individuals  residing  in  state  institutions 
(Submitted  for  Publication,  May  1975) . 
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11/ 

Health  Institute  in  Madison,  Wisconsin     have  fotind  effective, 
non-drug  techniques  for  controlling  the  behavior  of  institu- 
tionalized mentally  retarded  people. 

This  widespread  abuse  of  phenothiazines  has  also 
begun  to  receive  congressional  attention.   On  March  26,  1975, 
Senator  Birch  Bayh,  Chairman  of  the  Subcommittee  on  Juvenile 
Delinquency  of  the  Senate  Judiciary  Committee,  announced 

that  hearings  would  be  held  to  determine  the  scope  of  the 

12/ 
problem  and  the  need  for  corrective  legislation.     Initial 

«• 

hearings  were  held  on  July  31,  1975,  and  further  hearings  are 
scheduled  for  the  fall  of  1975. 

This  article  reviews  the  statutory  and  constitutional 
context  within  which  current  institutional  patterns  and 
practices  of  drug  usage  must  be  scrutinized.   It  is  our 
thesis,  first,  that  phenothiazines  have  never  been  approved 
by  the  FDA  for  the  management  euid  control  of  the  non-psycho- 
tic mentally  retarded,  and,  second,  they  could  not  now  be 
so  approved  for  such  purposes  even  if  a  proper  application 
were  filed  because  scientific  data  shows  that  the  drugs  are 
neither  safe  nor  effective  for  the  management  and  control  of 
the  non-psychotic  mentally  retarded.   From  this  it  follows 


11/  Detroit  News,  March  31,  1975,  at  1. 

12/  121  CONG.  REC.  5095  (daily  ed.  March  26,  1975). 
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that  institutions  and  physicians  who  use  phenothiazines 
for  this  purpose  as  well  as  drug  companies  which  promote 
their  wares  for  non-approved  purposes,  subject  themselves 
to  the  risk  of  a  variety  of  administrative  and  legal  sanctions 
up  to  euid  including  criminal  prosecution.   Second,  quite 
apart  from  the  question  of  FDA  approval,  it  is  our  thesis 
that  developing  principles  of  constitutional  law  impose 
separate  and  perhaps  more  restrictive  limitations  on  the 

use  of  tranquilizers  for  the  management  and  control  of  the 

13/ 

institutionalized  mentally  retarded  person. 

I. 
Statutory  Restrictions 

In  1938  Congress  passed  the  Food,  Drug  and  Cosmetic 
14/ 
Act,      ("the  Act")  for  the  purpose  of  protecting  the  public 


13/  The  misuse  of  phenothiazines  is  not  limited  to  institu- 
tions for  the  mentally  retarded.   For  example,  they  are  used 
to  control  the  behavior  of  children  who  are  neither  mentally 
ill  nor  mentally  retarded.   In  Texas  juvenile  detention  facili- 
ties, "Thorazine  and  other  mind  affecting  drugs  are  often 
prescribed  for  juveniles,  including  juveniles  who  have  not 
been  diagnosed  as  psychotic  and  juveniles  who  have  abused  drugs 
in  the  past."   Morales  v.  Turman ,  383  F.  Supp.  53,  104  (E.D. 
Tex.  1974) .   At  times  such  drugs  are  prescribed  and  administered 
by  inadequately  trained  personnel.   In  one  Texas  juvenile 
institution,  about  half  the  residents  were  on  psychotropic 
medication.   In  another,  an  inadequately  trained  nurse  administered 
injectable  Thorazine  when  a  resident  was  "out  of  control,"  with- 
out a  doctor's  prescription.   383  F.  Supp.  at  104. 

14/   21  U.S.C.  S  301  et.  seq.  (1972). 
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from  the  sale,  distribution  and  use  of  dangerous  drugs. 
The  Act  entrusted  the  FDA  with  the  vital  task  of  pro- 
hibiting the  introduction  into  interstate  commerce  of  any 
new  drug  unless  that  drug  is  approved  by  the  agency  through 
the  filing  of  a  New  Drug  Application  (NDA) .     Under  the 
original  Act,  the  NDA  was  required  to  contain  sufficient 

evidence  to  prove  that  the  drug  was  safe  for  the  purposes 

16/ 
for  which  it  was  to  be  used.   In  1962  the  Act  was  amended 

to  require  that  appliceuits  prove  drugs  to  be  effective  as 

well  as  safe  for  the  intended  uses.   Thus,  under  current  law 

a  drug  may  not  be  marketed  for  a  particular  purpose  \inless 

it  is  first  approved  by  the  FDA  as  safe  and  effective. 

A.   The  Use  of  Phenothiazines  for  the  Management  and  Control 
of  the  Non-Psychotic  Mentally  Retarded  Is  Unlawful 
Because  the  Drugs  have  Never  Been  Approved  by  the  FDA  for 
Such  Purposes 

1,   Background  and  Current  FDA  Approval  Status 

Phenothiazines  were  developed  in  the  19th  Century 

but  did  not  become  widely  used  until  the  1950 's  when  it  was 

discovered  that  they  were  effective  for  treating  serious 

17/ 
psychotic  disorders.     They  have  a  proven  antipsychotic 


15/   21  U.S.C.  §  355  (1972). 

16/  Pub.  L.  87-781,  21  U.S.C.  §  355  et.  seq.  (1972). 

17/  Jarvik,  M.E.   Drugs  used  in  the  treatment  of  psychiatric 
dlForders   In  L.S.  Goodman  &  A.  Oilman  (Eds.),  The  pharmacological 
basis  of  therapeutics  (4th  ed.).   Macmillan,  1970,  151-203. 
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effect,  and  through  their  ability  to  suppress  or  control 
the  secondctry  effects  of  psychoses  such  as  hallucinations, 
delusions,  confusion,  etc.,  permit  thousands  of  schizophrenics 

and  other  psychotics  who  would  otherwise  be  hospitalized  to 

W 
lead  relatively  normal  productive  lives. 

However,  the  mentally  retarded  are  not  the  same  as 

the  mentally  ill.  As  the  Department  of  Health,  Education   _ 

and  Welfare's  Office  of  Mental  Retardation  Coordination  has 

noted: 

/• 
[Mental  illness]  is  not  the  saime  as  mental 
retardation.   They  are  separate  and  distinct 
conditions.   Mental  illness  is  often  tenipo- 
rary  and  may  strike  at  einy  time  during  the 
life  of  the  individual.   Mental  illness  ceui 
be  treated  emd  often  cured. 

Mental  retardation,  on  the  other  hand,  occurs 
during  the  period  of  development,  or  is  pre- 
sent from  birth  or  early  childhood.   It  may 
be  alleviated  through  mediceil  treatment, 
special  education,  training,  rehabilitation 
and  proper  care. 

When  the  mentally  retarded  have  difficulty 
adjusting  to  the  demands  of  society,  the 
problem  is  usually  related  to  limited 
intellectxial  capacity,  and  an  inability 
to  understand  what  society  expects  of  its 
members .  When  the  mentally  ill  fail  to 


18/  Kinross -Wright,  J.  The  current  status  of  phenothiazines. 
JSHA  200,  461-464,  1967,   Sprague,  R.L.,  &  Werry,  J.S. 
Psychotropic  drugs  and  hemdicapped  children.   In  L.  Mann  & 
D.A.  Sabatino  (Eds.),  the  second  review  of  special  education. 
Philadelphia:   JSE  Press,  1974,  1-50.   Ray,  O.S.   Drugs ,  society 
and  humctn  behavior.   St.  Louis:  Mosby,  1972. 
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adjust  to  society's  demands,  it  is  often 
because  their  mental  disorders  have  caused 
them  to  lose  touch  with  reality,  or  their 
emotions  interfere  with  so-called  normal 
■       responses. 19/  I 

Although  some  mentally  retarded  people  are  also 
20/ 
psychotic,  most  are  not,     and  medically  effective  drugs 

and  treatment  techniques  for  mental  illness  are  not  neces- 
sarily effective  for  the  treatment  of  mental  retardation. 
It  is  claimed  that  phenothiazines,  particulcirly  in  large 
dosages,  can  suppress  some  of  the  secondary  effects  of  mental 
retardation  in  much  the  same  way  as  they  can  for  mental 
illness.  But  unlike  the  mentally  ill,  the  mentally  retarded 
do  not  thereby  become  free  to  return  to  a  relatively  normal 

life;  they  are  still  left  with  their  limited  intellectual 

21/ 
edbilities  which  phenothiazines  do  not  enhance.     In  fact. 


19/  Office  of  Mental  Retardation  Coordination,  DHEW.   The 
problem  of  mental  retardation.   (Department  of  Health,  EcEcation 
and  Welfare  Publication  No.  OS  72-25).   Washington,  D.C.:   U.S. 
Government  Printing  Office,  March  1972  (reprint) . 

20/  Cytryn,  L.,  &  Lourie,  R.S.   Mental  retardation.   In  A.M. 
Freeman  &  H.I.  Kaplan  (Eds.),  Comprehensive  textbook  of  psychiatry. 
Baltimore:   Williams  &  Wilkins,  1567,  817-656. 

21/  Freeman,  R.D.   Drug  effects  on  learning  in  children:   A 
selective  review  of  the  past  thirty  years.   Journal  of  Special 
Education,  1966,  I,  17-44.   Freeman,  R.D.   Psychopharmacology 
and  the  retarded  child.   Psychiatric  approaches  to  mental 
retardation.   1970,  294-3ST;   Louttit,  R.T.   Chemical  facilita- 
tion of  intelligence  among  the  mentally  retarded.   American 
Journal  of  Mental  Deficiency,  1969,  69,  495-501. 
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as  will  be  shown  later  there  Is  evidence  that  phenothiazines 

'impair  intellectual  abilities,  thereby  actually  interfering 

with  the  effective  treatment  of  the  mentally  retarded. 

The  fact  is  that  phenothiazines  have  no  proven 

treatment  value  for  the  non-psychotic  mentally  retarded. 

Their  widespread  use  in  institutions  throughout  the  country 

is  primarily  for  the  purpose  of  controlling  behavior.   In 

22/ 
many  cases,  the  drugs  are  used  as  "chemical  straight jackets, " 

to  make  it  easier  and  more  convenient  for  institutions  to 
manage  the  conduct  of  their  residents. 

An  examination  of  the  package  inserts  for  the 
major  phenothiazines  shows  that  the  drugs  have  never  been 
approved  for  the  treatment  or  control  of  mental  retardation. 
They  are  intended  for  the  treatment  of  severe  mental  illness 
and  not  one  currently  approved  package  insert  makes  any 
reference  to  the  mentally  retarded.   For  example,  according 
to  their  package  inserts,  Mellaril  (thioridazine) ,  Thorazine 
(chlorpromazine) ,  Stelazine  (trifluoperazine)  and  Trilafon 
(perphenazine)  are  indicated  as  effective  "for  the  manage- 
ment of  manifestations  of  psychotic  disorders."   (Emphasis 
supplied.)   Simarily,  Sparine  (promazine)  is  indicated  "for 
the  control  of  moderate  to  severe  agitation,  anxiety,  and 


22/  Kinross-Wright,  J.   See  note  18,  supra  at  462. 
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tension  when  such  symptoms  are  manifestations  of  psychotic 

conditionsy  e.g.,  schizophrenia."   (Emphasis  supplied.)   Not 

one  of  these  package  inserts  makes  any  reference  to  the  use 

23/ 
of  the  drugs  for  the  control  of  the  mentally  retarded. 

The  restriction  of  the  drugs  to  the  treatment  of 

psychotic  disorders  is  reflected  in  the  report  of  the  National 

Research  Council  of  the  National  Academy  of  Sciences,  which 

contains  no  references  supporting  the  use  of  phenothiazines 

for  the  treatment  of  mental  retardation.   Indeed,  the  report 

reflects  a  conscious  effort  to  restrict  the  use  of  the  drugs 

to  the  treatment  of  psychotic  disorders.   Thus,  for  example, 

Thorazine  was  originally  indicated  "for  agitation,  tension. 


23/  The  reference  in  the  package  inserts  for  Mellaril  and 
TKorazine  to  the  effect  that  the  drugs  are  "probably  effective 
for  the  control  of  moderate  to  severe  agitation,  hyperactivity 
or  aggressiveness  in  distrxibed  children"  in  no  way  implies  that 
the  drugs  can  be  used  for  nonpsychotic  mentally  retarded 
children.   The  only  reference  noted  by  the  Panel  on  Psychiatric 
Drugs  to  support  this  "probably  effective"  use  was  an  article 
measuring  the  effectiveness  of  Thorazine  on  institutionalized 
mentally  ill  —  not  mentally  retarded  —  children.   (Alderton, 
H.R.,  &  Hoddinott,  B.A.   A  controlled  study  of  the  use  of 
thioridazine  in  the  treatment  of  hyperactive  and  aggressive 
children  in  a  children's  psychiatric  hospital.   Can ad. 
Psychiatric  Asso.  J.,  196  7  9,  239-247.   Thus,  a  child  can 
only  be  considered  "disturbed"  for  these  purposes  if  his  objec- 
tionable behavior  is  related  to  psychosis  or  other  mental 
illness.   A  child  is  not  "disturbed"  simply  because  he  misbe- 
haves.  Since  for  adults  there  must  be  a  diagnosis  of  psychosis 
or  neurosis  before  phenothiazines  can  be  prescribed,  it  follows 
that  there  must  be  the  same  diagnosis  for  children. 
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24/ 
apprehension,  or  anxiety  (moderate  to  severe) ."     However, 

the  Panel  on  Psychiatric  Drugs  found  that  this  indicated 

use  was  too  broad  and  should  be  limited  to  psychotic  disorders: 

CX)MMENTS:   The  indication  as  worded 
Ccuinot  be  adequately  justified  on  the 
basis  of  the  research  reviewed. 
Thorazine  is  an  effective  agent  for 
agitation,  tension,  apprehension,  and 
anxiety  in  psychotic  or  potentially 
psychotic  states  (by  this  is  meant 
the  agitation  of  a  severely  depressed 
patient  who  may  not  be  psychotic  at 
the  time  or  the  initial  agitation  of  a 
patient  on  his  way  to  a  florid  psychotic 
schizophrenic  state) ,  but  has  not  been 
clearly  shown  to  be  effective  for  similar 
symptoms  occurring  in  neurotic  patients. 
For  the  latter  patients,  Thorazine  is 
not  reliably  beneficial  with  regard  to 
the  above  symptoms;  it  is  often  poorly 
tolerated,  and  may  lead  to  unpleasant 
subjective  effects  in  these  persons. 25/ 

The  absence  of  any  FDA  approval  becomes  even  more 

apparent  from  the  NDA  files  for  phenothiazines  which  contain 

no  adequately  controlled  studies  demonstrating  that  the 

drugs  are  safe  and  effective  for  the  treatment  or  management 


24/  National  Academy  of  Sciences  —  National  Research  Council, 
"Thorazine":   Evaluation  report  of  panel  on  psychiatric  drugs. 
Drug  Efficacy  Study,  NDA  9-149,  Log.  1692. 

25/      Ibid. 
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26/ 
of  the  non-psychotic  mentally  retarded.     The  FDA  itself 

recently  reviewed  these  files  in  response  to  the  Mental 

Health  Law  Project's  petition  and  foxind  that  although  there 

were  24  studies  of  phenothiazines  which  included  mentally 

27/ 
retarded  subjects,  only  one  was  controlled.     Even  the 

single  controlled  study  was  not  a  valid  indicator  of  the 

use  of  phenothiazines  on  the  mentally  retarded.   Of  the 

60  subjects  participating  in  the  study,  only  seven  were 

retarded,  and  it  is  likely  that  those  seven  also  suffered 


26/  The  findings  of  Lipman  (Lipman,  R.S.   See  note  3,  supra.) 
also  indicate  that  the  dosages  being  used  in  institutions  are 
in  many  cases  far  in  excess  of  the  FDA  approved  and  manufacturer's 
recommended  levels.   For  example,  Lipman  found  that  Thorazine 
is  prescribed  by  institutions  in  amounts  ranging  from  40  to 
3000  mg/day.   Standard  medical  practice  indicates  that  the 
usual  range  for  Thorazine  is  300  to  800  mg/day  and  in  extreme 
cases  it  can  range  from  30  to  2000  mg/day.   (Jarvik,  M.E. 
See  note  17,  supra  at  157.)   The  same  over-prescribing  of 
drugs  is  evidenced  in  the  institutional  use  of  Mellaril. 
Lipman' s  survey  finds  that  its  use  ranges  from  25  to  1800 
mg/day,  whereas  the  usual  range  for  Mellaril  is  100  to  500 
mg/day.   (Ibid.)   It  should  be  remembered  that  Lipman 's 
findings  are  based  on  voluntary  responses  by  institutions 
and  that  in  fact  the  dose  range  in  current  use  probably 
exceeds  even  those  reported  in  the  survey.   Some  observers 
familiar  with  drug  practices  in  institutions  have  indicated 
that  drugs  are  at  times  prescribed  in  amounts  which  exceed 
the  generally  recommended  dosages  by  ten  or  twenty  times. 
(Cytryn,  L.,  &  Lourie,  R.S.   See  note  20,  supra.) 

27/  Memorandum  of  February  4,  1975,  at  11,  from  Thomas  A. 
Hayes,  M.D.,  Chief,  Psychopharmacology  Unit,  FDA,  to  Barrett 
Scoville,  M.D.,  Director,  Division  of  Neuropharmacological 
Drug  Products,  FDA. 
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28/ 
from  psychotic  disorders.     Not  only  were  the  remaining 

studies  uncontrolled,  but  half  of  them  failed  to  meet 

amy  of  the  six  minimal  criteria  for  a  well-controlled 

29^/ 
study  as  required  by  the  FDA.     Indeed,  the  regulations 

specifically  provide  that  uncontrolled  studies  or  partially 

controlled  studies  are  not  acceptable  as  the  sole  basis  for 

30/ 
the  approval  of  claims  of  effectiveness. 

Thus,  not  only  have  phenothiazines  never  been 

approved  for  the  treatment  or  management  of  the  non-psychotic 

mentally  retarded,  but  there  is  nothing  in  the  NDA  files 

which  could  legally  be  relied  upon  to  support  such  use.   It 

must  be  concluded,  therefore,  that  the  use  of  phenothiazines 

in  a  fashion  inconsistent  with  their  original  NDA's  brings 

into  play  Section  505  of  the  Act  (21  U.S.C.  S  355)  which 

prohibits  the  introduction  or  delivery  into  interstate  commerce 

of  a  new  drug  that  has  not  been  approved  by  the  FDA. 


28/  A  double-blind  clinical  evaluation  of  a  new  phenothi- 
azine  agent  with  chronic  psychiatric  patients.   (Unpxiblished 
study  contained  in  FDA  files) . 

29/  The  FDA  criteria  are  found  at  21  C.F.R.  S  314.111 
(T5'74)  . 

30/  Id.   It  is  important  to  note  that  these  studies  cannot 
be  relied  upon  on  the  basis  of  "historical  control."   Ac- 
cording to  the  FDA's  own  standards,  "historical  control"  is 
only  appropriate  imder  certain  highly  predictable  and  limited 
circumstances  (see  21  C.F.R.  §  314 .111 (a) (5) (iv)  (1974)  which 
phenothiazine  use  in  institutions  for  the  mentally  retarded 
obviously  do  not  meet. 
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2.   Phenothiazines  are  "New  Drugs"  When  Utilized  to 
Control  Non-Psychotic  Mentally  Retarded  Persons 

As  noted  above  (supra,  p.  11),  all  "new  drugs" 

must  be  approved  by  the  FDA  as  safe  and  effective  for  their 

intended  uses.   Although  the  statutory  definition  of  "new 

ii/ 
drug,"     does  not  specifically  so  state,  an  examination 


31/  The  statutory  definition  of  new  drug  is  fovind  at  21 
U.S.C.  S  321 (p)  which  provides: 

(p)   The  term  "new  drug"  means  — 

(1)  Any  drug  .  .  .  the  composition 
of  which  is  such  that  such  drug  is  not 
generally  recognized,  among  experts  quali- 
fied by  scientific  training  and  experience 
to  evaluate  the  safety  and  effectiveness  of 
drugs,  as  safe  and  effective  for  use  under 
the  condition  prescribed,  recommended,  or 
suggested  in  the  labeling  thereof,  except 
that  such  drug  not  so  recognized  shall  not 
be  deemed  to  be  a  'new  drug'  if  at  any  time 
prior  to  the  enactment  of  this  chapter  it 
was  subject  to  the  Food  amd  Drugs  Act  of 
June  30,  1906,  as  amended,  and  if  at  such 
time  its  labeling  contained  the  same  repre- 
sentations concerning  the  conditions  of  its 
use;  or 

(2)  Any  drug  .  .  .  the  composition 

of  which  is  such  that  such  drug,  as  a  result 
of  investigations  to  determine  its  safety 
and  effectiveness  for  use  under  such  condi- 
tions,- has  become  so  recognized,  but  which 
has  not,  otherwise  thein  in  such  investiga- 
tions, been  used  to  a  material  extent  or  for 
a  material  time  under  such  conditions. 


-  17  - 


33 


of  FDA  regulations,  the  statute's  legislative  history  and 

relevant  case  law  show  that  an  approved  drug  which  is  used 

for  a  purpose  or  patient  population  inconsistent  with  that 

for  which  the  drug  was  originally  approved,  renders  the 

drug  "new"  and  necessitates  further  FDA  approval.   Any 

marketing  of  the  drug  for  the  unapproved  use  or  patient 

population  prior  to  specific  FDA  approval  is  unlawful. 

First,-  through  its  regulations  promulgated  pursuant 

to  the  Act,  the  FDA  itself  has  indicated  that  an  approved 

drug  can  become  a  new  dru^  by  virtue  of  an  unapproved  use 

or  new  patient  population.   For  example,  21  C.F.R.  §  310.3 

(h) (4)  provides: 

The  newness  of  a  drug  may  arise  by  reason 
(among  other  reasons)  of:  .  .  . 

(4)  The  newness  of  use  of  such 
drug  in  diagnosing,  curing,  miti- 
gating, treating,  or  preventing 
a  disease,  or  to  affect  a  structure 
or  function  of  the  body,  even  though 
such  drug  is  not  a  new  drug  when 
used  in  another  disease  or  to  affect 
another  structure  or  function  of  the 
body. 32/ 


32/  Additionally,  21  C.F.R.  §  310.3(h)(5)  provides: 

The  newness  of  a  dosage,  or  method  or 
duration  of  administration  or  appli- 
^    cation,  or  other  condition  of  use  pre-' 
scribed,  recommended,  or  suggested  in 
the  labeling  of  such  drug,  even  though 
such  drug  when  used  in  other  dosage,  or 
other  method  or  duration  of  administra- 
tion or  application,  or  different 
condition,  is  not  a  new  drug. 
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The  FDA  has  also  acknowledged  its  responsibility  with  respect 

"  to  the  vinapproved  use  of  new  drugs  in  proposed  regulations  - 

33/ 
published  August  15,  1972:  i 

Section  505  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  requires  that  a  manu- 
facturer, physician,  or  other  person 
who  ships  or  requests  shipment  of  a 
prescription  new  drug  in  interstate 
commerce  with  the  intent,  or  for  the 
purpose,  of  an  unapproved  use  must  first 
file  with  the  Food  and  Drug  Administra- 
tion an  investigational  new  drug  plan  as 
set  out  in  §  130.3. 

The  proposed  regulations  state  that  the  FDA  will  act  even 
though  the  ultimate  use  of  the  drugs  might  be  pursuant  to 
valid  prescriptions  where,  as  in  the  case  of  phenothiazines, 
the  practice  of  prescribing  a  new  drug  for  an  unapproved  use 
"becomes  widespread  or  endangers  the  public  health."   In 
such  circumstances,  the  FDA's  own  proposed  regulations 
recognize  that  the  agency  is  "obligated  to  investigate  .  .  . 
thoroughly  and  to  take  whatever  action  is  warranted  to  pro- 
tect the  public  .  .  .  . " 

Second,  the  legislative  history  of  the  1962  amend- 
ments to  the  Act  strongly  support  the  FDA's  regulations 
relating  to  the  unapproved  use  of  approved  drugs.   The  Senate 
report  for  the  Drug  Amendments  of  1962  states  in  relevant 
part:  -  _ 


33/  37  Fed.  Reg.  16503  (August  15,  1972) 
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Likewise,  it  is  believed  that  there  is 
no  basis  for  the  concern  which  has  been 
expressed  that  if  the  definition  of  new 
drug  is  not  amended  to  refer  to  effective- 
ness, a  drug  once  cleared  for  the  market 
under  the  new  drug  procedures  as  a  tran- 
quilizer, for  example,  could  subsequently 
be  marketed  for  some  other  use  without 
going  through  the  new  drug  procedure  as 
to  such  use.   This  is  not  true  under 
existing  law  aind  would  not  be  true  under 
the  law  as  amended  by  the  bill.   Any  such 
new  use  would  have  to  be  sxibmitted  under 
a~supplemental  new  drug  application  and 
would  have  to  be  cleared  for  safety  .  .  . 
and  effectiveness  under  the  law  as  it 
would  be  amended.   (Emphasis  added.) 34/ 

This  view  was  expanded  upon  by  Senators  Dirksen  and  Hruska 

in  a  prepared  floor  statement  on  the  1962  Drug  Amendments: 

The  definition  of  'new  drug'  in  section 
201 (p)  would  not  be  changed.   A  new  drug 
would,  as  now  provided,  be  a  new  drug 
if  it  is  not  generally  recognized  among 
experts  as  safe  for  use  under  each  of  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  labeling  thereof,  or, 
vdiile  so  recognized,  has  not  been  used  to 
a  material  extent  or  for  a  material  time 
under  such  conditions. 

Senator  Kefauver  argues  that  the  defini- 
tion of  'new  drug'  should  be  amended  to 
include  any  drug  not  generally  recognized 
among  experts  as  'effective  for  use  under 
the  conditions  prescribed,  recommended, 
or  suggested  in  the  labeling  thereof. ' 
He  contends  (Congressional  Record,  June  12) 
—        that  unless  the  definition  is  so  amended. 


34/  S.  Rep.  No.  1744,  July  19,  1962,  2  U.S.  Code  Cong. 
an3  Admin.  News,  p.  2893,  87th  Cong.,  2d  Sess.  (1962). 
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a  new  tranquilizer  could  be  promoted  as 
an  anti-arthritic  drug,  sedative,  anti- 
histamine, etc.,  without  the  new  claims 
being  approved  by  the  FDA.   He  asserts 
that  the  FDA's  only  remedy  in  such  cases 
is  to  seize  the  drug  as  misbranded  —  a 
remedy  which  he  characterizes  as  'relatively 
ineffective.'   In  this  contention,  and  in 
this  conclusion,  he  is  in  error. 

In  order  to  reach  his  conclusions.  Senator 
Kefauver's  argument  must  run  as  follows; 
Section  505(a)  merely  prohibits  the  mar- 
keting of  a  new  drug  unless  a  new  drug 
application  is  in  effect  v/ith  respect  to 
such  drug.   Section  505(a)  does  not  men- 
tion the  use  of  a  new  drug.   Accordingly, 
the  argument  would  r\in,  a  new  drug  having 
been  cleared  for  use  'X'  would,  ipso  facto, 
be  given  blanket  exemption  from  the  new 
drug  application  procedures  for  any  addi- 
tional recommended  use. 

If  Senator  Kefauver's  argument  is  correct, 
there  is  a  deficiency  in  the  present  law, 
and  his  proposed  amendment  of  the  definition 
of  'new  drug'  would  not  cure  it.   If,  under 
present  law,  a  manufacturer  once  having 
cleared  a  new  drug  application  for  one  use, 
is  free,  without  a  new  drug  application,  to 
market  the  new  drug  for  any  additional  use, 
he  would  be  able  to  do  the  same  thing  under 
the  amended  law,  even  if  it  included 
Senator  Kefauver's  amendment  of  the  defini- 
tion of  ' new  drug . ' 

Senator  Kefauver's  interpretation  of 
existing  law  is  simply  wrong.   It  disre- 
gards the  significant  language  of  Sec- 
tion 505(d)  and  section  201  (p)  (and  also 
the  injunction  (sec.  302),  penalty  (sec. 
303)  and  seizure  (sec.  304)  provisions  of 
the  act  as  it  exists  today) .   In  each 
section,  the  words,  'for  use  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  labeling  thereof  are 


-  21  - 


37 


significant  and  key  phrases.   They  are 
interpreted,  and  can  only  be  interpreted, 
to  mean  that  it  is  the  use  claimed  for  a 
drug  that  determines  whether  or  not  it  is 
a  new  drug  and  that  a  new  drug  application 
under  section  505  with  respect  to  any  drug 
is  limited  to  the  particular  use  or  uses 
presented  in  the  application  and  evaluated 
against  the  safety  (or  the  safety  axx3 
eTfectiveness  tests  under  the  amended  act) . 
(Emphasis  added.) 35/ 

Finally,  courts  which  have  examined  the  issue  have^ 

likewise  concluded  that  an  approved  drug  cannot  lawfully  be 

used  for  unapproved  purposes.   For  example,  in  Merritt 

Corp.  V.  Folsom,  165  F.  Supp.  418  (D.D.C.  1958),  the 

plaintiff  sought  to  prevent  the  FDA  from  instituting  seizure 

actions  against  its  product,  "Claramycin  Antibiotic  Acne 

Lotion."   The  government  had  instituted  the  seizure  action 

pursuant  to  21  U.S.C.  §  334  alleging  that  Claramycin  (neomycin 

sulfate)  was  a  new  drug  which  could  not  be  introduced  into 

interstate  commerce  in  light  of  the  fact  that  the  drug  was 

being  put  to  a  use  inconsistent  with  that  provided  in  the 

original  NDA  (21  U.S.C.  §  355(a)).   165  F.  Supp.  at  420. 

Specifically,  neomycin  sulfate  preparations  were  declared 

in  1955  by  the  FDA  no  longer  to  be  new  drugs  when  labeled 

for  use  only  for  the  prevention  of  infections  in  the 

temporary  self-limiting_ conditions  of  minor  cuts,  burns,. 


35/  2  U.S.  Code  Cong,  and  Admin.  News,  pp.  2923-24,  87th 
Cong.,  2d  Sess.  (1962). 
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and  abrasions.  However,  at  the  time  that  this  suit  was 

filed,  the  plaintiff  was  marketing  neomycin  sulfate  not  for 

the  treatment  of  bums,  cuts,  and  abrasions,  but  for  the 

treatment  of  acne. 

The  court  concluded,  notwithstanding  the  fact  that 

the  FDA  no  longer  considered  neomycin  sulfate  to  be  a  new  drug 

when  used  in  the  treatment  of  cuts,  burns,  and  abrasions, 

that  this  drug  was  a  new  drug  subject  to  the  provisions  of 

21  U.S.C.  §  355  where  it  was  used  for  a  purpose  other  than 

that  approved  originally  in  its  New  Drug  Application.   The 

court  concluded: 

The  newness  of  a  drug,  within  the  mean- 
ing of  the  Federal  Food,  Drug,  and 
~  Cosmetic  Act  may  arise  by  reason  of,  among 
others,  a  new  or  different  recoiranended  use 
for  the  drug,  or  a  new  or  different  dura- 
tion of  administration,  even  though  the 
same  drug  may  not  be  a  new  drug  when  used 
in  another  disease  or  other  duration  of 
administration.   (165  F.  Supp.  at  421.) 

A  similar  result  was  reached  in  the  case  of  Hoffman 

V.  Sterling  Drug,  Inc.,  485  F.2d  132  (3rd  Cir.  1973),  which 

involved  a  suit  to  recover  damages  for  permanent  eye  injuries 

resulting  from  the  ingestion  of  the  drug  "Aralen"  (chloroquine 

phosphate) .   Although  chloroquine  phosphate  had  been  approved 

by  the  FDA  for  the  treatment  of  malaria,  it  had  never  been 

approved  for  the  treatment  of  lupus  erythematosis,  a  skin 

condition  for  which  the  drug  was  recommended  in  this  case. 
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While  considering  whether  defendant's  failure  to  file  a 

supplemental  NDA  should  be  held  to  be  relevant  to  the  issue 

of  liability,  the  court  noted: 

As  hereinbefore  mentioned,  a  new  drug 

application  had  been  approved  by  the 

FDA  in  1946  for  the  marketing  of  Aralen 

for  use  in  the  treatment  of  malaria. 

The  newness  of  a  drug  within  the  meaning 

of  the  Act,  however,  may  arise  by  reason 

of  a  new  or  different  recommended  use  _ 

for  -the  drug  even  though  the  same  drug 

may  not  be  a  new  drug  when  used  for 

another  disease.   [Footnote  omitted.] 

(485  F.2d  at  137.) 

«• 
Accordingly,  the  court  ruled  that  the  jury  was 

entitled  to  consider  the  question  of  the  new  drug  application 

euid  could  properly  find  that,  contrary  to  law,  the  defendants 

offered  Aralen  to  the  pviblic  for  the  treatment  of  lupus 

erythematosis  without  first  securing  the  approval  of  the 

36/ 
FDA.   (485  F.2d  at  138.) 

The  same  conclusion  is  obvious  with  respect  to 
the  current  use  of  phenothiazines  for  the  management  and 
control  of  the  non-psychotic  mentally  retarded.   Their  use 
for  such  purposes  as  well  as  prevailing  dosages  have  never 
been  approved  by  the  FDA  thus  rendering  \inlawful  their  con- 
tinued use  for  such  purposes.  .     ,- 


36/  See  also  AMP,  Inc.  v.  Gardner,  389  F.2d  825,  827n.3  (2d 
Cir.  1968)  (ruling  that  the  "newness"  of  a  drug  may  arise  from 
the  use  of  a  different  dosage,  duration  of  administration  or 
application  in  accord  with  FDA  regulations.) 
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3.  The   Statutory  and  Administrative  Remedies 

A  broad  range  of  administrative  and  legal  semc- 
tions  is  availcible  to  both  the  FDA  and   the  courts  to  deal 
with  the  unapproved  use  of  approved  drugs.   A  review  of  the 
statutory  enforcement  scheme  must  begin  with  an  excunination 
of  21  U.S.C.  §  331  which  outlines  the  acts  prohibited  by  the 
statute.   Under  subsection  (d)  of  Section  331,  it  is  stated  — 
that:   "The  introduction  or  delivery  for  introduction  into 
interstate  commerce  of  an^  article  in  violation  of  Section 
344  or  355  of  this  Title"  is  a  prohibited  act. 

Since  the  use  of  phenothidzines  for  the  control 
of  retarded  persons  is  not  in  accord  with  the  provisions  of 
Section  355  because  a  supplemental  new  drug  application  has 
not  been  filed,  the  penalty  eind  injunctive  provisions  as 
well  as  the  seizure  provisions  of  the  Act  become  appliceible. 
For  example.  Section  332  of  Title  21  provides  that  the 
district  courts  of  the  United  States  shall  have  jurisdiction 
to  restrain  certain  violations  of  Section  331.   In  view  of 
the  fact  that  sale  of  an  unapproved  "new  drug"  would  be  a 
violation  of  subsection  (d)  of  Section  331,  the  FDA 
could  seek  an  injunction  in  the  United  States  District 
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Court  to  restrain  the  use  of  phenothiazines  for  the  purpose 

37/  .   i 

of  controlling  the  mentally  retarded. 

The  penalty  provisions  are  contained  in  21  U.S.C. 

S  333  vrtiich  provides  that  any  person  who  violates  Section 

331  ccui  be  imprisoned  for  not  more  than  one  year  or  fined  not 

more  them  $1,000  or  both.   However,  that  section  provides 

that  there  may  be  exceptions  in  certain  cases  of  good  faith. 

It  is  clear,  however,  that  the  compeuiies  which  knowingly 

distribute  phenothiazines  for  an  unapproved  use,  as  well  as 

institutions  which  knowingly  purchase  them  for  the  vmapproved 

use,  may  well  be  subject  to  crimina^  prosecution. 


37/  Section  332  provides  in  full; 

(a)  The  district  courts  of  the  United 
States  and  the  United  States  courts  of 
the  Territories  shall  have  jurisdiction, 
for  cause  shown,  and  subject  to  the  pro- 
visions of  section  381  (relating  to 
notice  to  opposite  party)  of  Title  28,  to 
restrain  violations  of  section  331  of  this 
title,  except  paragraphs  (h)-(j)  of  said 
section. 

(b)  In  case  of  violation  of  an  injunction 
or  restraining  order  issued  under  this 
section,  vrtiich  also  constitutes  a  viola- 
tion of  this  chapter,  trial  shall  be  by  the 
court,  or,  upon  demeind  of  the  accused,  by 

a  jury.   Such  trial  shall  be  conducted  in 
accordance  with  the  practice  and  procedure 
applicable  in  the  case  of  proceedings  sub- 
ject to  the  provisions  of  section  387  of 
Title  28. 
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Section  334,  the  seizure  provision  of  the  Act, 
provides  that: 

'        (a) (1)  Any  article  of  food,  drug,  device, 
or  cosmetic  that  is  adulterated  or  mis- 
branded  when  introduced  into  or  while  in 
interstate  commerce  or  while  held  for 
sale  (whether  or  not  the  first  sale)  after 
shipment  in  interstate  commerce,  or  which 
may  not,  under  the  provisions  of  section 
344  or  355  of  this  title,  be  introduced 
into  interstate  commerce,  shall  be  liable 
to  be  proceeded  against  while  in  inter- 
state commerce,  or  at  any  time  thereafter, 
on  libel  of  information  and  condemned  in 
any  district  court  of  the  United  States  or 
United  States  Cpurt  of  a  Territory  within 
the  jurisdiction  of  which  the  article 
is  found.  .  .  .   (En5)hasis  added.) 

Since  phenothiazines  cannot  lawfully  be  introduced  into 
interstate  commerce  for  the  purpose  of  controlling  the  be- 
havior of  the  mentally  retarded,  any  that  are  sold  or  used 
for  such  a  purpose  can  be  seized. 

Finally,  as  noted  above,  supra,  p.  23,  the  FDA 
has  issued  proposed  regulations  outlining  its  administrative 
responsibilities  with  respect  to  the  unapproved  use  of 
approved  drugs.   The  Notice  of  Proposed  Ruleraciking  speci- 
fically would  give  the  FDA  authority  to  pursue  one  or  more 
of  the  following  courses  of  action  where  the  unapproved  use 
of  a  new  drug  becomes  widespread  or  endangers  the  public 
health: 
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(1)  Revision  of  the  package  insert 
may  be  required  to  add  a  specific  con-^ 
traindication  or  warning  against  the 
unapproved  use. 

(2)  The  manufacturer  may  be  required 
to  obtain  and  submit  the  avail aJale  data  with 
respect  to  the  unapproved  use,  or  to  sponsor 
clinical  trials  to  determine  the  safety  and 
effectiveness  of  the  drug  for  the  unapproved 
use . 

(3)  If  substantial  evidence  of  safety 
<ind  effectiveness  is  available,  revision  of 
the  package  insert  may  be  permitted  or  re- 
quired to  add  the  unapproved  use  as  an 
approved  use  and  to  state  the  conditions 
under  which  the^  drug  is  safe  and  effective 
for  that  use. 

(4)  Revision  of  the_ package  insert 
may  be  required  to  state  that  a  prescription 
for  the  drug  should  not  be  refilled. 

(5)  Revision  of  the  package  insert 
may  be  required  to  state  that  the  drug 
should  be  distributed  only  through  specified 
cheinnels  (e.g.,  hospital  pharmacies)  and/or 
should  be  prescribed,  dispensed,  or  admin- 
istered only  by  physicians  with  specified 
qualifications . 

(6)  The  investigational  new  drug 
authority,  as  well  as  the  new  drug  approval 
authority,  may  be  invoked  to  impose  a  re- 
quirement that  the  drug  may  be  distributed 
only  through  specified  channels  and/or  may 
be  prescribed,  dispensed,  or  administered 
only  by  physicians  with  specified  qualifi- 

. cations . 

(7)  The  package  of  the  drug  dispensed 
to  the  patient  may  be  required  to  contain  a 
package  insert  containing  appropriate  in- 
formation for  the  safe  and  effective  use  of 
the  drug  by  the  layman. 

(8)  The  approval  of  the  new  drug 
application  may  be  revoked. 
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-  The  foregoing  proposed  regulations,  together  with 

the  statutory  provisions  discussed  above,  give  the  FDA  and 

the  courts  adequate  authority  to  deal  effectively  with  the 

unapproved  use  of  phenothiazines.   Clear  and  concise  labeling 

changes  together  with  prompt  notification  to  pharmaceutical 

manufacturers  and  institutions  would  go  a  long  way  in  the 

direction  of  confining  phenothiazines  to  the  treatment  of 

persons  with  diagnosed  psychotic  disorders.   Institutions, 

drug  companies  and  indivicfuals  which  subsequently  market, 

purchase  or  use  phenothiazines  for  the  management  and 

control  of  the  non-psychotic  mentally  retarded  can  t;hen  be 

dealt  with  effectively  through  the  application  of  the 

38/ 
statute's  injunctive,  seizure  and  penalty  provisions. 


38/  Private  individuals  or  associations  may  be  able  to 
brTng  suit  against  the  FDA  under  the  Administrative  Procedure 
Act,  5  U.S.C,  §§  709  et.  seq. ,  to  require  the  agency  to 
prevent  the  widespread  abuse  of  phenothiazines.   For  example, 
it  has  been  established  that  the  FDA  procrastination  in  the 
administration  of  efficacy  studies  under  §  355(e)  is  review- 
able by  a  federal  court  under  the  APA  and  is  not  committed 
to  agency  discretion.   American  Public  Health  Ass'n.  v. 
Veneman,  349  F.  Supp.  1311  (D.D.C.  1972)  .   It  can  certainly 
be  argued  that  FDA  inaction  when  presented  with  substantial 
evidence  of  the  widespread  and  unapproved  use  of  phenothiazines 
contrary  to  §  355  of  the  Act  is  similarly  reviewable  by  a 
federal  court.   Cf.  Environmental  Defense  Fund,  Inc.  v.  United 
States  Department  of  Health,  Education  and  Welfare,  42  8  F.2d 
l083  (D.C.  Cir.  1970);  National  Organization  For  The  Reform 
of  Marijuana  Laws  v .  Ingersoll,  497  F.2d  654  (D.C.  Cir.  1974 ) . 

iFootnote  continued] 


-  29  - 


45 


B.   Phenothiazines  Cannot  Be  Approved  by  the  FDA  for 
the  Treatment  and  Control  of  the  Mentally  Retarded 
Because  Existing  Scientific  Evidence  Shows  They  are 
Neither  Safe  Nor  Effective  for  Such  Purposes 

As  we  noted  at  the  outset,  (supra  p.  11) ,  before 

a  drug  can  be  lawfully  distributed  or  prescribed,  it  must  be 

approved  by  the  FDA.   Not  only  have  phenothiazines  never  been 

approved  for  the  treatment  or  control  of  non-psychotic 

mentally  retarded  persons,  but  a  review  of  existing  scientific 

literature  shows  that  they  are  neither  safe  nor  effective  for 

such  purpose  and  could  therefore  not  lawfully  be  approved 

even  if  a  proper  supplemental  NDA  were  filed. 

1.   Effectiveness  ^ 

Besolution  of  the  question  of  phenothiazine 
effectiveness  for  the  treatment  and  control  of  the  mentally 
retarded  is  a  question  which  is  at  the  same  time  very  simple 
and  very  difficult.   On  the  one  hand,  it  is  obvious  that  the 
drugs  have  not  been  found  effective  for  the  treatment  of  the 

[Footnote  continued] 

Moreover,  it  could  be  argued,  although  no  case  has 
been  brought  utilizing  this  approach,  that  21  U.S.C.  §  332, 
which  authorizes  injunctive  actions  to  restrain  violations 
of  21  U.S.C.  §  331,  could  be  utilized  by  a  private  party 
either  against  the  FDA  or  a  drug  manufacturer  to  stop  vio*^ 
lation  of  the  Act.   Cf .  Clairol,  Inc.  v.  Martin  Wholesale 
Distributors,  Inc.  (Pa.  C.  P.,  Phila.  Co.  No.  7)  ;  Claa-roT 
V.  L.  H.  Martin  Value  Center,  Inc.,  40  Misc.  874  (N.Y.  Sup. 
Ct.  1963). ~ 
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mentally  retarded.   There  are  no  published  studies  which 
claim  that  phenothiazines  enhance  intelligence.   At  the 
same  time,  it  is  equally  obvious  that  extraordinarily 
potent  doses  of  phenothiazines  ccui  effectively  subdue  conduct 
considered  to  be  undesireible  or  unacceptable  by  institutional 
staff.   In  sufficiently  high  doses,  the  drugs  can   cause 
severe  drowsiness  or  even  unconsciousness.   However,  as  will 
be  noted  subsequently,  at  such  high  dose  levels  the  deingers 
inherent  in  phenothiazine  use  so  far  outweigh  any  possible 
"benefits"  that  they  could  probably  never  be  approved  by  the 
FDA. 

The  more  difficult  problem,  and  the  one  which  the 
FDA  is  now  considering,  is  whether  and  to  what  extent  the 
drugs  are  effective  for  controlling  hyperactive  or  self- 
destructive  behavior  at  acceptable  dose  levels  which  do  not 
interfere  with  normal  physical  and  cognitive  activities. 
Before  turning  to  an  analysis  of  this  question,  it  is 
importauit  at  the  outset  to  emphasize  that  it  involves  a 
scientific  determination  which  must  be  considered  within 
the  context  of  requirements  for  the  analysis  of  scientific 
data  imposed  by  the  FDA.   As  discussed  earlier,  the  FDA 
requires  that  the  determination  of  effectiveness  be  based 
on  "controlled"  research  consistent  with  six  minimal  criteria 
for  a  well-controlled  study  (supra,  n.31) .   Specifically, 
FDA  regulations  state: 
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An  application  may  be  refused  unless  it 
includes  substantial  evidence  consisting  of 
adequate  and  well-controlled  investigations 
including  clinical  investigations,  by  experts 
qualified  by  scientific  training  emd 
experience  to  evaluate  the  effectiveness  of 
the  drug  involved,  on  the  basis  of  which  it 
could  fairly  and  responsibly  be  concluded  by 
such  experts  that  the  drug  will  have  the 
effect  it  purports  or  is  represented  to  have 
under  the  conditions  of  use  prescribed,  re- 
conunended,  or  suggested  in  the  proposed 
labeling.   (21  C.F.R.  §  314.1(c)(2).) 

We  submit  that  a  careful  review  of  existing  data 
pursuant  to  standards  established  by  the  FDA  leads  to  the 
conclusion  that  phenothiazines  have  not  been  shown  to  be 
effective  for  the  management  and  control  of  hyperactive  or 
self-destructive  behavior  of  non-psychotic  mentally  retarded 
people.   The  evidence  in  this  regard  falls  into  four  major 
categories.   First,  as  discussed  earlier,  (supra,  p.  17-18), 
the  NDA's  on  file  at  the  FDA  contain  only  one  controlled  study 
involving  mentally  retarded  subjects,  and  that  study  is 
inconclusive  because  it  appears  that  the  mentally  retarded 
subjects  also  suffered  psychotic  disorders. 

The  second  category  of  evidence  consists  of  a 
list  of  studies  supplied  by  the  FDA  to  the  Mental  Health 
Law  Project.   However,  those  studies  are  no  more  helpful 
than  those  contained  in  the  FDA's  own  files.   One  did  not 
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39/ 
involve  phenothlazlnes,     two  did  not  involve  the  mentally 

40/ 
retarded,     three  failed  to  meet  at  least  foiir  of  the  six 

41/ 
minimal  criteria  for  a  controlled  study,     one  is  not  pub- 

42/ 
lished,     one  is  not  available  in  the  National  Medical 

11/  11/ 

Library,     and  one  is  inconclusive. 


39/  Arnold,  E.  &  Maginn,  D.  Fluphenazine  ( "Anatensol " )  in 
tHe'  treatment  of  disturbed  mentally  retarded  children.   Medical 
Journal  of  Australia,  April  15,  1967,  758-760. 

40/  Baldwin,  R.L.  &  Peters,  J.E.   Hematologic  complications 
from  tranquilizers  in  children.   Southern  Medical  Journal, 
October  1968,  61,  1072-75. 

Flaherty,  J. A.   Effect  of  chlorpromazine  medication 
on  children  with  severe  emotional  disturbance.   Delaware  State 
Medical  Journal,  August,  1955,  27(8) ,  180-84. 

41/  Bonafide,  V.I.   Chlorpromazine  (Thorazine)  treatment  of 
disturbed  epileptic  patients.   Archives  of  Neurology  and 
Psychiatry,  August  1955,  74(2),  158-62. 

Badham,  J.N.,  Bardon,  L.M.,  Reeves,  P.O.  &  Young,  A.M. 
A  trial  of  thioridazine  in  mental  deficiency.   British  Journal 
of  Psychiatry,  May  1963,  109^,  No.  460. 

Lacny,  J.   Mesoridazine  in  the  care  of  disturbed 
mentally  retarded  patients.   Canadian  Psychiatry  Association 
Journal,  1973,  18. 

42/  Benton,  P.C.  &  Codwell,  J.G.  Control  of  the  hyperactive 
retardate  with  phenothiazine  derivatives.   Oklahoma  Mental 
Retardation  Training  Center,  Scientific  Exhibit  II,  International 
Congress  on  Mental  Retardation,  Vienna,  Austria,  August  14  -  19, 
1961. 

43/  Baldwin,  R.W. ,  Kenny,  T.J.  &  Badie,  D.  New  drug  for  behavior 
problems  in  children;  A  preliminary  report.   University  of 
Maryland  Medical  Journal,  September  1967,  9. 

44/  Allen  M.,  Shannon,  G.  &  Rose,  D.  Thioridazine  hydro- 
cEToride  in  the  behavior  disturbance  of  retarded  children. 
American  Journal  of  Mental  Deficiency,  July  196  3,  68(1) . 
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The  third  category  of  evidence  includes  eight 

additional  studies  supplied  to  the  Mental  Health  Law  Project 

by  the  FDA  in  response  to  a  specific  request  for  citations 

to  controlled  studies.   However,  two  of  the  articles  did  not 

45/ 
even  involve  phenothiazines.     Three  did  reach  conclusions 

46/ 
of  effectiveness  but  they  are  of  limited  value.     The 


45/  One  of  the  articles  was  Burk,  H.W.  &  Menolascino,  F.  J. 
HaToperidol  in  emotionally^  disturbed  mentally  retarded 
individuals.   American  Journal  of  Psychiatry,  196  8,  124,  1589- 
1591.   It  studied  Haloperidol,  which  is  a  butyrophenone  class 
einti-psychotic  drug  which  differs  in  chemical  structure  and 
pharmacologic  action  from  phenothiazines.   The  other  was  Craft, 
M.  Tranquilizers  and  mental  deficiency:  Meprobamate.   Journal 
of  Mental  Deficiency  Research,  1958,  2,  17-20,  which  concerns 
meprobamate,  which  like  Haloperidol,  is  not  a  phenothiazine. 
It  is  interesting  to  note,  however,  that  the  Craft  article 
concluded  that  "no  significant  improvement  resulted"  in  the 
behavior  or  activity  of  the  mentally  retarded  subjects  studied. 

46/  The  article  by  Alexandris  and  Lundell  (Alexandris,  A.,  & 
Lundell,  F.W. ,  Effect  of  thioridazine,  amphetamine  and  placebo 
on  the  hyperkinetic  syndrome  and  cognitive  area  in  mentally 
deficient  children,  Canadian  Medical  Association  Journal,  196  8, 
98,  92-96)  compares  the  effects  of  thioridazine  and  amphetamine 
activities  on  the  activity  levels  of  children  evidencing 
"hyperkinetic  behavior  syndrome."   The  subjects  were  residents 
of  a  psychiatric  hospital  with  no  diagnosis  of  mental  retarda- 
tion. 

The  article  by  Hunter  and  Stephenson  (Hunter,  H.  &  Stephenson, 
G.N. ,  Chlorpromazine  and  trifluoperazine  in  the  treatment  of 
behavioral  abnormalities  in  the  severly  siibnormal  child, 
British  Journal  of  Psychiatry,  1963,  109,  411-417)  used  as  a  - 
scale  to  measure  effectiveness  a  subjective  list  of  activities 
measured  by  nurses  observing  the  subjects  and  is  therefore  not 
as  reliable  as  research  using  objective  measures  of  behavior 
such  as  that  by  Craft  (infra,  p.  41),  who  concluded  phenothi- 
azines were  not  effective  for  controlling  the  activity  level 
of  the  mentally  retarded. 

[Footnote  continued] 
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remaining  three  concluded  the  drugs  were  not  effective.   For 

47/ 
example,  Schulman  and  Clarinda     reported  the  results  of  a 

study  measuring  the  effects  of  promazine  on  the  activity  levels 

of  six  hyperactive  boys.   This  was  a  relatively  well-controlled 

study  which  found  that:   "There  were  no  significant 

differences  in  daytime  activity  levels  between  the  drug  and 

placebo  at  any  of  the  dose  levels."  Accordingly,  the  authors 

concluded  that  "under  the  conditions  of  this  study,  promazine 

was  of  no  value  in  altering  the  activity  levels  during  the 

day."   The  article  went  on  to  note  that  although  the  drug 

had  some  effect  on  activity  levels  at  night,  they  were 

"clinically  unimportant."  These  findings  of  ineffectiveness 

are  not  surprising  in  light  of  the  fact  that  promazine  (Sparine) 

has  a  DESI  rating  of  "ineffective  in  controlling  mental  and 

[Footnote  continued] 

In  the  article  by  Davis,  Sprague  and  Werry  (Sprague,  R. 
&  Werry,  J.,  Methodology  of  psychopharmacological  studies 
with  the  retarded.   In  N.R.  Ellis  (Ed.),  International  Review 
of  Research  in  Mental  Retardation  (Vol.  5T.      New  York:  Academic 
Press,  1971,  147-219),  the  drugs  (thioridazine)  were  used 
in  exceedingly  small  dosages  for  only  one  day.   Such  short 
duration  and  small  dosages  provide  little  basis  for  general 
conclusions  as  to  effectiveness. 

£7/  Schulman,  J.L.  &  Clarinda,  M. ,  The  effects  of  promazine 
on  the  activity  level  of  retarded  children.   Pediatrics.  1974. 
33,  271-275.  
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48/ 
^emotional  disturbances  and  central  nervous  system  excitation." 

It  is  noteworthy  that  Schulmcin  and  Clarinda  speci- 
fically point  out  that  there  are  not  very  many  well-controlled 
studies  on  the  effects  of  phenothiazines  and  that  "early 
enthusiastic  descriptions  reporting  the  therapeutic  efficacy 
of  the  trcinquilizing  drugs  have  been  tempered  by  subsequent 
well-designed  control  studies . "  After  reviewing  the  few 
well-controlled  studies  which  exist,  the  authors  concluded 
that  their  "negative  finding  is  .  .  .  not  unusual  in  con- 
trolled studies  of  tranquilizing  drugs." 

49/ 

A  similcu:  result  was  reported  by  Davis     in  a 

study  which  attempted  to  measure  the  effect  of  thioridazine 
and  methylphenidate  on  stereotypy  in  mentally  retarded  persons. 
The  study  —  which  used  an  objective  measure  of  stereotypy 
behavior  —  failed  to  demonstrate  any  significant  ability  of 
the  drugs  to  control  such  behavior  in  the  mentally  reteurded. 
It  did  demonstrate,  however,  that  non-drug  techniques  could 
be  effective: 


48/  The  National  Academy  of  Sciences- — National  Reseeurch  Group 
OiAS-NRCl  was  selected  by  the  FDA  in  1966  to  review  the  efficacy 
ratings  of  all  drugs  given  FDA  approval  from  1938-1962.  The 
rating  given  by  the  NAS-^RC  is  referred  to  as  the  "DESI  rating." 

49/  Davis,  K.V.,  The  effect  of  drugs  on  sterotyped  eind  non- 
stereotyped  operant  behaviors  in  reteurdates.   Psychopharmacologia , 
1971,  22,  195-213. 
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The  provision  of  alternative  activities 
and  the  control  of  environmental  con~ 
tingencies  completley  eliminated  stereo- 
typy from  most  Ss  and,  perhaps,  for  all 
Ss  given  sufficient  time  and  training. 
On  the  other  hand,  the  administration  of 
psychotropic  drugs  only  modified  the 
pattern  of  response  for  such  behaviors, 
at  least  while  they  were  under  operant 
control.   Therefore,  it  might  seem  more 
expedient  to  use  only  behavior  modifica- 
tion techniques  in  the  control  of  stereo- 
typy. 

The  findings  of  this  study  are  particularly  important  in 

light  of  the  fact  that  it  used  a  scientific  objective 

<" 
measure  of  stereotypy  behavior. 

50/ 
A  Study  by  Craft     concludes  that  phenothiazines 

are  equally  ineffective  for  controlling  activity  levels  of 
mentally  retarded  persons.   In  this  1957  study,  the  effects 
of  chlorpromazine  were  measured  on  the  activity  levels  of 
the  sixteen  most  difficult  and  destructive  low-grade  mental 
defectives  in  a  state  hospital.   After  "an  exhaustive  statis- 
tical analysis  relying  on  numerous  standardized  observa- 
tions," the  author  was  unable  to  "confirm  the  improvement 
previous  investigators  had  noted  in  chlorpromazine  on  low- 
grade  defective  patients."   Specifically,  the  author  con- 
cluded: 


50/  Craft,  M. ,  Tranquilizers  in  mental  deficiency:  Chlorpro- 
mazine.  Journal  of  Mental  Deficiency  Research,  1957,  1,  91-95. 
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These  low-grade  defective  patients  failed 
to  show  any  significant  improvement  with 
regard  to  activity  and  aggression,  that 
was  ascribable  to  chlorpromazine.   Although 
the  male  patients  showed  a  significant 
i        improvement  in  their  social  behavior,  refer- 
ence to  the  table  shows  the  improved  behavior 
was  so  far  from  being  socially  acceptable 
as  not  to  be  of  value.   It  is  concluded 
that  chlorpromazine  was  not  found  to  be 
■  helpful  at  the  dosage  used  for  hyperactive 
high-grade  male  idiots  over  a  prolonged 
period. 

The  author  went  on  to  observe: 

Apart  from  statistically  significant 
changes  clinical  impressions  are  also 
valid.   The  nursing  staff  failed  to 
see  any  improvefnent  in  their  patients 
whilst  on  the  trial. 

Finally,  the  fourth  category  of  evidence  is  con- 
tained in  the  published  literature  which  reflects  the  virtual 
absence  in  NDA  files  of  any  controlled  studies  supporting 
the  use  of  phenothiazines  on  non-psychotic  mentally  retarded 
persons.   This  was  noted  by  Schulinan  and  Clarinda  (supra, 
p.  39),  and  has  been  documented  in  a  recent  survey  by  the 
Mental  Health  Law  Project  which  revealed  less  than  65 
articles  published  during  the  past  25  years  relating  to  the 
use  of  phenothiazines  on  mentally  retarded  persons.   Of 
those  studies,  41  percent  failed  to  meet  any  of  the  six 

minimal  criteria  for  a  well-controlled  study  and  76  percent 

51/ 
failed  to  meet  at  least  half  of  the  criteria. 


51/  Marker,  "Phenothiazines  and  the  mentally  retarded: 
Institutional  drug-abuse?,"   The  Mental  Health  Law  Project, 
Summary  of  Activities:   March  1975. 
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Thus,  there  is  no  substantial  scientifically 
acceptcible  evidence  to  support  the  use  of  phenothiazines  to 
manage  behavior  of  non-psychotic  mentally  retarded  persons. 
The  published  literature  does  not  supporl:  such  use  and  of 
the  41  studies  and  articles  supplied  or  cited  by  the  FDA  in 
response  to  the  Mental  Health  Law  Project  petition  only  nine 
were  controlled.   Not  only  were  the  remaining  32  uncontrolled 
but  mcuiy  did  not  involve  phenothiazines  or  did  not  measure 
dinig  effects  on  the  mentally  retarded  siibjects.   Of  the 
nine  controlled  studies  only  three  contained  evidence  which 
could  conceivably  support  the  effectiveness  of  the  drugs. 
One  of  the  remaining  six  did  not  involve  mentally  retarded 
persons,  two  did  not  involve  phenothiazines  and  three  con- 
cluded that  phenothiazines  were  not  effective  for  the 
tncuiagement  and  control  of  hyperactivity  in  mentally  retarded 
individuals.   Thus,  the  existing  evidence  does  not  conform 
with  the  requirements  set  forth  by  the  FDA  at  21  C.F.R. 
S  314.1  (supra,  p.  35);  that  is,  there  is  not  "substantial 
evidence  consisting  of  adequate  and  well-controlled  investi- 
gations" upon  which  experts  can  "fairly  and  responsibly" 
conclude  that  phenothiazines  are  effective  for  the  management 
euid  control  of  mentally  retarded  persons. 
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2.  Safety 

Not  only  are  phenothiazines  not  effective  for  the 

treatment  or  control  of  mentally  retarded  persons,  but  growing 

evidence  indicates  they  are  not  safe.  The  phenothiazines 

have  a  "formidable  array  of  side  effects  unrivaled  by  any 

52/ 
other  class  of  compounds . "     The  most  serious  of  these 

side  effects  for  the  mentally  retarded  is  the  tendency  of 

phenothiazines  to  impair  cognitive  ability.   The  one  thing 

a  mentally  retarded  person  can  afford  least  is  impairment 

of  intellectual  ability.  ""Yet  growing  scientific  evidence 

indicates  that  is  precisely  the  effect  of  extensive  phenothi- 

53/ 
azine  use.     In  1965  Hartlage  reviewed  the  literature  and 

concluded : 


52/  Kinross -Wright,  J.   See  note  18,  supra. 

53/  Moore,  J.W.   The  effect  of  a  tranquilizer  (thorazine) 
on  the  intelligence  and  achievement  of  educable  mentally 
retarded  women.   Dissertation  Abstracts,  1960,  20,  3200. 
Helper,  M.M. ,  Wilcott,  R.C.,  &  Garfield,  S.L.   Effects  of 
chlorpromazine  on  learning  and  related  processes  in  emotionally 
disturbed  children.   Journal  of  Consulting  Psychology,  196  3, 
27,  1-9.   Werry,  J.S.,  Weiss,  G. ,  Douglas,  V.,  &  Martin,  J. 
Studies  on  the  hyperactive  child  III:  The  effect  of  chlorprom- 
azine upon  behavior  and  learning  ability.   American  Academy  of 
Child  Psychiatry  Journal,  1966,  5,  292-312.   Sprague,  R.L., 
Barnes,  K.R.,  &  Werry,  J.S.   MetEylphenidate  and  thioridazine: 
Learning,  reaction  time,  activity,  and  classroom  behavior  in 
emotionally  disturbed  children.   American  Journal  of  Ortho- 
psychiatry, 1970,  4£,  615-628. 

[Footnote  continued] 
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Results  of  research  with  chlorpromazine 
on  hospitalized  psychiatric  patients  show, 
for  the  most  part,  generalized  decrements 
in  a  wide  variety  of  learned  behavior,  and 
the  few  that  show  improvement  typically  do 
so  at  the  expense  of  proper  experimental 
controls. 54/ 

Similarly,  in  a  more  recent  and  exhaustive  review  of  the 

literature,  Sprague  concluded: 

[Footnote  continued]  — 

One  of  the  earliest  studies  in  this  area  was  performed  in  the 
1950 's  by  Porteus,  who  found  that  the  administration  of  300 
mg/day  of  Thorazine  over  p.   4-month  period  significantly  reduced 
the  Porteus  Maze  performance  of  institutionalized  mental 
patients.   (Porteus,  S.C.   Maze  test  reactions  after  chlor- 
promazine.  J .  Consult .  Psychol . ,  1957,  21,  15-21.)   Signifi- 
cantly, he  found  that  the  decline  in  intelligence  experienced 
by  patients  treated  with  Thorazine  was  identical  to  that  in 
patients  who  had  \indergone  lobotomies : 

"Repeated  administrations  of  the  Maze  Test 
to  patients  receiving  chlorpromazine,  in 
comparison  with  a  control  group,  reveal  a 
continued  deficit  of  about  two  years.   The 
decline  in  maze  scores  is  comparable  to  that 
shown  by  patients  who  have  xmdergone  lobotomy." 

(Porteus,  S.C,  &  Barclay,  J.E.   A  further  note  on  chlorpromazine: 
maze  reactions.   J.  Consult.  Psychol.,  1957,  21(4) ,  297-99.) 

54/  Hartlage,  L.C.   Effects  of  chlorpromazine  on  learning. 
Psychological  Bulletin;  1965,  64,  235-245.   Lipman,  R.S.   See 
note  1 ,  supra '.      Conners,  C.K.   Drugs  in  the  management  of 
children  with  learning  disabilities.   In  L.  Tarnopol  (Ed.), 
Learning  disorders  in  children;  Diagnosis,  medication,  education. 
Boston:  Little,  Brown,  1971. 
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What  is  clear  is  that  psychotropic  drugs 
are  used  heavily.   It  is  equally  apparent 
that  the  main  problem  of  the  MR  is  slow 
learning  and  that  their  behavioral  problems 
are  all  too  often  handled  by  administering 
large  amounts  of  tranquilizing  drugs  which 
characteristically  suppress  learning.   Thus, 
for  treatment,  the  MR  are  often  placed  in 
institutions  where  social  stimulation  is 
reduced,  where  tranquilizing  drugs  which 
suppress  learning  are  administered  in 
large  amounts,  and  where  ironically,  it 
is  expected  that  these  combinations  should 
produce  new  skills  to  enable  the  retarded 
to  become  rehabilitated  members  of  the 
community. 55/ 

It  is  important^  to  note  that  virtually  all  of  the 
studies  cited  herein  and  those  reviewed  by  Sprague,  Hartlage 
and  others  involve  relatively  low  doses  of  phenothiazines 
for  relatively  short  periods  of  time.   The  literature  is 
void  of  any  studies  measuring  the  effect  on  cognitive  skills 
of  phenothiazines  in  high  doses  and  for  long  periods  of 
time.   It  is  therefore  not  known  whether  the  cognitive 
iii5)airments  demonstrated  at  low  doses  and  for  short  periods 
of  time  are  accelerated  as  dosage  and  period  of  prescription 
are  increased.   Nor  is  there  any  evidence  to  indicate 
whether  cognitive  impairment  demonstrated  under  drug  condi- 
tions is  temporary  or  permanent. 


55/  Sprague,  R.L.,  &  Werry,  J.S.   See  note  18,  supra.   Sprauge, 
R.L.,  &  Werry,  J.S.   Methodology  of  psychopharmacological  studies 
with  the  retarded.   In  N.R.  Ellis  (Ed.),  International  review 
of  research  in  mental  retardation.  (Vol.  5)  New  York:  Academic 
Press,  1971. 
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However,  it  is  at  least  possible  to  conclude  from 
existing  studies  that  impairment  of  cognitive  skills  will 
increase  with  increased  dosage  and  period  of  prescription. 
It  does  not  require  extensive  scientific  expertise  to  know 
that  mentally  retarded  people  who  are  rendered  drowsy  and 
even  unconscious  by  huge  dosages  of  tranquilizers  simply 
cannot  learn  or  participate  effectively  in  hcibilitative 
programs . 

Although  cognitive  impairment  is  obviously  a 
serious  consequence  for  all  mentally  retarded  people,  it 
is  particularly  serious  when  it  occurs  in  mentally  retarded 
children.   Although  Lipman's  survey  does  not  indicate  drug 
usage  by  age,  it  is  well  known  that  the  drugs  are  prescribed 
heavily  to  children  as  well  as  adults.   Many  institutional- 
ized children  are  prescribed  heavy  doses  of  phenothiazines 
throughout  the  early  formative  years  of  their  lives.   As 
a  consequence,  many  of  these  children  are  unable  to  benefit 
from  or  participate  fully  in  the  limited  training  and 
education  programs  available  to  them,  thus  further  retarding 


56/  Porteus  himself  noted  that  impairment  of  Porteus  Maze 
performance  increases  with  increased  dosage.   (Porteus,  S.C, 
&  Barclay,  J.E.   A  further  note  on  chlorpromazine :  Maze  reactions. 
J.  Consult.  Psychol.,  1957,  21(4) ,  297-99.)   This  is  particularly 
important  in  light  of  Lipman's  findings  with  respect  to  current 
institutional  practices.   If  300  mg/day  for  several  months  can 
decrease  Porteus  Maze  performance  by  two  years,  one  can  imagine 
the  possible  implications  of  over  1000  mg/day  for  several  years. 
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the  development  of  2d.ready  retarded  children  and  virtually 

ensuring  their  continued  institutional  dependence. 

Intellectual  impaizment  is  not  the  only  side 

effect  of  phenothiazines.   The  package  inserts  for  all  the 

drugs  list  a  veuriety  of  possible  adverse  reactions,  including 

drowsiness,  jaundice,  hemotological  disorders  (such  as 

agremulocylosis,  eosinophilia,  leukopenia,  hemolytic  ememia, 

thrombocylopanl.c  purpura,  and  pancytopenia) ,  cardiovascular 

problems  (hypotensive  effects  such  as  fainting,  dizziness, 

EKG  changes) ,  central  nervous  system  effects  including 

Parkinsonism  cind  persistent  Tardive  Dyskinesia,  allergic 

ireactions,  endocrine  disorders,  autonomic  reactions,  skin 

pigmentation  and  ocular  chemges.   Of  particular  concern 

57/  58/ 

are  Peurkinsonism,     skin  and  ocular  changes,     and 

59/ 
Tardive  Dyskinesia.     It  is  not  known  whether  skin  and 

60/ 
oculeu:  chcuiges  are  reversible     and  there  is  strong 

evidence  that  Tzurdive  Dyskinesia  appears  only  after  several 

months  or  years  of  treatment  and  continues  long  after  drug 


57/  Crane,  G.E.   Clinical  psychopharmacology  in  its  20th 
year.   Science,  1973,  181,  124-128. 

58/  Kinross -Wright,  J.    See  note  18,  supra. 

59/    Xrane,   G.E;     See  note  57,t  supra.  1  r~ 

60/  Kinross -Wright,  J.   See  note  18,  supra. 
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61/ 
treatment  ends.     Finally,  one  possible  adverse  reaction 

not  mentioned  in  the  package  insert  is  sudden  death  which, 

although  not  occurring  frequently,  needs  considerable 

62/ 
further  study. 

These  and  other  side  effects  led  one  researcher 
who  found  that  phenothiazines  were  not  effective  for  con- 
trolling behavior  in  the  mentally  retarded  to  conclude  that 
they  were  also  unsafe : 

From  the  medical  point  of  view  the 
author  felt  that  not  only  did  chlor- 
promazine  fail  to  aid  their  conduct 
but  that  owing  to  the  toxic  reactions 
occurring  it  could  well  be  detrimental 
to  this  type  of  patient. 63/ 

Thus,  existing  evidence  leads  to  the  conclusion 

that  phenothiazines  are  not  safe  for  use  on  the  mentally 

retarded.   In  light  of  the  virtual  absence  of  any  evidence 

of  effectiveness,  it  is  apparent  that  the  drugs  could  not 

be  approved  by  the  FDA  for  the  treatment  or  control  of 

the  mentally  retarded.   This  conclusion  is  particularly 

unavoidable  in  view  of  the  fact  the  FDA  is  required  to 

balance  the  benefits  (i.e.,  evidence  of  effectiveness) 


61/  Crane,  G.E.  See  note  57,  supra. 

62/  Kinross -Wright,  J.   See  note  18,  supra. 

63/  Craft,  supra,  p.  41 
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64/ 
against  the  risks  (i.e.,  safety).     At  best,  the 


64/  The  risk-benefit  analysis  has  been  fully  described  in 
tEe  following  terms  by  former  Commissioner  George  P.  Larrick 
of  the  FDA: 

Someone  in  our  society  must  make 
decisions  with  regard  to  the  safety  and 
effectiveness  of  new  drugs.   This  some- 
one, of  course,  is  the  Food  and  Drug 
Administration.   We  have  this  responsibi- 
lity— and  a  very  grave  one  it  is — by  law. 
The  decision -making  process  can  con- 
veniently be  regarded  as  a  three-step 
operation  .  .  . : 
<• 

Step  1.   Determine  the  benefit  to 
be  derived  from  the  drug; 

Step  2.   Determine  the  risk; 

Step  3.   Weigh  the  benefit  against 
the  risk  and  decide  whether  it  is  in  the 
public  interest  to  approve  the  drug  for 
marketing  or  to  withdraw  approval  if  the 
product  is  already  on  the  market. 


The  decision  to  approve  a  drug  for 
marketing,  or  to  withdraw  an  earlier 
approval  requires  a  weighing  of  the  bene- 
fit to  be  expected  from  the  use  of  the 
product  against  the  risk  inherent  in  its 
use.   While  this  is  the  same  type  of 
decision  a  physician  makes  each  time  he 
prescribes  a  drug  for  a  patient,  the 
government  must  consider  a  number  of 
factors  not  pertinent  to  the  individual 
physician's  decision. 


The  government  must  make  a  judgment 

as  to  the  hazards  likely  to  be  encountered 
vrtien  the  drug  is  employed:  by  physicians 

[Footnote  continued] 
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65/ 

evidence  of  effectiveness  is  veak         and  outweighed  by 

66/ 
^  evidence  of  ineffectiveness;     at  worst,  it  is  non-existent. 

In  either  case,  it  is  outweighed  by  the  strong  evidence  that 

67/ 
the  drugs  are  not  safe. 

IFootnote  continued] 

of  varying  skills  and  abilities,  in  patients 
with  a  multitude  of  disease  processes,  many 
occurring  concurrently,  and  in  patients  in-      — 
correctly  diagnosed  or  inadequately  tested 
with  accepted  leiboratory  procedures. 

Hearings  Before  Subcommittee  of  Committee  on  Government 
Operations,  Drug  Safety,  fi.R.,  88th  Cong.,  2d  Sess.,  149-154 
(1964)  . 

The  risk-benefit  analysis  has  been  described  in  another  manner 
by  Dr.  Theodore  G.  Klumpp,  Chief  of  the  Drug  Division  of  the 
FDA.   Dr.  Klumpp  stated: 

...  In  a  broad  sense,  we  may  say  that 
a  drug  is  safe  when  the  expected  thera- 
peutic gain  justifies  the  risk  entailed 
in  using  it,  or,  as  a  sporting  mein  might 
put  it,  a  drug  is  a  good  bet  v^en  the  odds 
are  favorable,  the  stakes  are  worth  the 
risks,  and  there  isn't  a  better  bet  avail- 
able. .  .  . 

F.  D.  Cosm.  L.  Rep.  1(71-053.50. 

65/  Supra,  p.  38,  a,^-46 . 

66/  Supra,  pp.  38-42.       '  " 

67/  The  powerful  and  unknown  side  effects  of  the  drugs  have 
led  several  reviewers  to  caution  that  even  in  the  case  of 
psychotics,  where  the  drugs  have  a  proven  effectiveness,  their 
use  should  be  limited  cwily  to  the  most  severely  ill.   (Kinross- 
Wright,  J.   See  note  18,  supra;  Porteus,  S.D.   See  note  53, 
supra.)   In  €Ke  case  of  the  mentally  retarded,  lor  whom  the 
drugs  have  no  general  treatment  value,  their  continued  use  is 
totally  indefensible. 


-  47  ^ 


63 
II. 

Constitutional  Restrictions 

The  Food,  Drug  and  Cosmetics  Act  is  not  the  only 
restriction  on  the  use  of  phenothiazines  in  institutions 
for  the  mentally  retarded.   The  Constitution  also  imposes 
restrictions  on  drug  usage  which  may  be  even  more  severe 
than  those  imposed  by  federal  drug  legislation.   During  the 
past  several  years  federal  and  state  courts  alike  have 
begun  to  fashion  a  series  of  constitutional  remedies  for 
those  involuntarily  confined.   These  decisions  have  defined 
and  clarified  the  constitutional  rights  to  treatment  and 
habilitation  for  inmates  of  prisons  as  well  as  residents  of 
institutions  for  the  mentally  ill  and  mentally  retarded. 
These  developing  rights  have  already  led  to  the  issuance  of 
broad  court  decrees  which  affect  all  aspects  of  the  operation 
and  organization  of  these  institutions  and  which  in  parti- 
cular have  broad  implications  for  the  use  and  prescription 
of  drugs. 

It  is  our  position  that  the  developing  case  law 
makes  it  clear  that  the  use  of  drugs  for  the  management  and 
control  of  the  non-psychotic  mentally  retarded  is  unconstitu- 
tional.  This  conclusion  is  based  on  the  development  of  four 
basic  constitutional  rights  applicable  to  the  non-therapeutic 
use  of  drugs,  namely,  the  right  to  be  protected  from  cruel 
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'and   unusiial  punishment  and  the  rights  to  treatment,  to  free 
expression,  cuid  to  privacy. 

A.   Cniel  cuid  Unusual  Piinlshment 

The  Eighth  Amendment's  guarantee  against  cruel  cind 
68/ 
unusual  punishment     guareuitees  certain  minimum  standards 

69/ 
of  medical  care  ^lot  only  to  convicted  criminals     and     ~ 

70/ 
pre-trlcd  detainees,     but  to  Inmates  In  a  state  mental 

71/ 
institution    and  to  juveniles  In  various  types  of  custodial 

institutions.     Mentally  retarded  persons  who  are  similarly 


68/  The  Eighth  Amendment,  which  on  its  face  applies  only 
to  the  federal  government,  has  been  held  to  apply  to  state 
institutions  by  way  of  the  Fourteenth  Amendment.  Robinson 
v.  California,  370  U.S.  660  (1962).  

69/  E.g.,  Blanks  v.  Cunningham,  409  F.2d  220  (4th  Clr.  1969); 
Battle  v.  Anderson ,  376  F.  Supp.  402  (E.D.  Okla.  1974);  Smith 

V.  Hongisto,  F.  Supp.  (N.D.  Calif.  1973);  Newman  v. 

State  of  Alabama,  349  F.  Supp.  278  (M.D.  Ala.  1972)";; 
atf d  in  part,  503  F.2d  1320  (5th  Clr.  1974). 

70/  Anderson  v.  Nosser,  438  F.2d  183  (5th  Clr.  1971), 
cert,  denied  498  U.S. ,848;  Collins  v.  Schoonfield,  344 
F.  Supp.  257  (D.  Md.  1972).  

71/   Knecht  v.  Gillman,  488  F.2d  1136  (8th  Clr.  1973); 
Maatallah  v.  Warden,  Nevada  State  Prison,  470  P. 2d  122  (Nev. 
1970).       ~~ — 

72/   Nelson  v.  Heyne ,  491  F. 2d  352  (7th  Clr.  1974),  cert.   ~ 
denied,  417  U.S.  976  (1974);  Morales  v.  Turman ,  364  F7~Supp."- 
166  (E.D.  Tex.  1973),  383  F.  Supp.  53  {eTd7~T&!£.  1974); 
Martarella  v.  Kelley,  349  F.  Supp.  575,  359  F.  Supp.  478  (S.D. 
N.Y.  1972,  1973);  Inmates  of  the  Boys '  Training  School  v. 
Affleck,  346  F.  Supp.  1354  (D.R.I.  1972);  Lollis  v.~l?ew  York 
State  Dept.  of  Social  Services,  322  F.  Supp.  473,  328  F.  Supp. 
1115  (S.D. N.Y.  1571). 
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in  the  institutional  custody  of  the  state  are  surely  en- 
titled to  no  less  constitutional  protection  against  medical 

abuse  than  the  criminal,  the  mentally  ill,  or  the  juvenile 

73/ 
delinquent.      Indeed,  the  Eighth  Amendment  was  one  of 

several  constitutional  bases  for  the  decision  in  New  York 

77/ 

State  Association  for  Retarded  Children  v.  Rockefeller, 

a  case  holding  that  mentally  retarded  children  have  a  right 

to  protection  from  harm  in  a  public  institution. 

The  language  of  the  Eighth  Amendment  is ,  of  course , 

quite  general  and  its  precise  applicability  to  institutions 

in  general  and  drug  usage  in  particular  is  still  evolving. 

As  the  U.S.  Supreme  Court  has  noted,  the  Amendment  "must 

draw  its  mecining  from  the  evolving  standards  of  decency  that 

75/ 
mark  the  progress  of  a  maturing  society. "     Recent  cases 

aid  in  the  clarification  of  the  evolving  standards  of  decency 

in  the  context  of  institutional  use  of  behavior  control 


73/  A  contrary  position  would  be  difficult  to  reconcile 
with,  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
Cf .  Wyatt  V.  Stickney,  325  F.  Supp.  781,  344  F.  Supp.  387, 
390  CM.D.  Ala.  1972)',  affirmed  sub  nom.  Wyatt  v.  Aderholt, 
503  F.2d  1305  (5th  Cir.  1974) , :  "In  the  context  of  the  right 
to  appropriate  care  for  people  civilly  confined  to  public 
institutions,  no  viable  distinction  can  be  made  between  the 
mentally  ill  and  the  mentally  retarded." 

74/   357  F.  Supp.  752  (E.D.  N.Y.  1973). 

75/  Trop  V.  Dulles,  356  U.S.  86,  101  (1958).   See  also  con- 
curring opinions  in  Furman  v.  Georgia,  408  U.S.  238  (1972) . 


-  50  - 


66 


drugs.   It  is  now  recognized  that  prisoners  have  a  right 

21/ 
to  adequate  medical  treatment  and  care;    that  psychiatric 

patients  have  a  right  to  be  treated  for  the  conditions  that 

21/ 
were  the  basis  of  their  commitment;     that  juveniles  have 

78/ 

a  right  to  rehabilitation;     and  that  the  mentally  retarded 

79/ 

have  a  right  to  individualized  progrcims  of  habilitation. 

The  new  standards  of  institutional  decency  do  not  have  room 

80/ 
for  "warehousing"  the  mentally  retarded.     Even  if  a 

psychotropic  behavior  control  program  could,  by  some 

<• 
linguistic  contortion,  be  called  "treatment",  a  court  would 

81/ 
look  beyond  the  label  to  find  the  substance. 


76/  E.g. ,  Battle  v.  Anderson,  supra;  Newman  v.  State  of 
Alabama,  supra. 

77/  Rouse  v.  Cameron,  373  F.2d  451  (D.C.  Cir.  1967) .   See 
alTo,  Donaldson  v.  O'Connor,  493  F.2d  507  (5th  Cir.  197477" 
vacated  and  remanded  sxxb.   nom.  0.' Connor  v.  Donaldson,  43 
U.S.L.W.  4929  (June  257~1975r,  discussed  at  n.  85,  infra. 

78/  E.g.,  Baker  v.  Hamilton,  345  F.  Supp.  345  (W.D.  Ky.  1972) . 

79/  Mills  V.  Board  of  Education  of  the  District  of  Columbia, 
37¥  F.  Supp.  866  (D.D.C.  1972);  Wyatt  v.  Stickney,  suprll 
Pennsylvania  Association  for  Retarded  Children  v.  Commonwealth 
of  Pennsylvania,  334  F.  Supp.  1257  (E.D.  Pa.  1971)  .   But  see 
New  York  State~Association  for  Retarded  Children  v.  Rockefeller, 
supra. 

80/  See  C.  Murdock,  Civil  Rights  of  the  Mentally  Retarded, 
45~Notre  Dame  Lawyer  r3"3,'  147  (1972)  . 

81/  Trop  V.  Dulles,  supra  at  95;  Knecht  v.  Gillman,  supra 
35F  U.S.  at  1139;  Vann  v.  Scott,  467  F.2d  1235,  1240  (7th  Cir. 
1972) . 
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The  leading  authority  in  this  area  is  Nelson  v. 
82/ 
Heyne ,     a  case  arising  in  the  context  of  a  meditun  secvirity 

correctional  institution  in  Indiana  for  boys  12  to  18  years 
of  age.   The  complaint  alleged  that  the  institution's 
practices  and  policies  violated  the  Eighth  and  Fourteenth 
Amendment  rights  of  the  juveniles  under  its  care.   Witnesses^ 
testified  that  Sparine  and  Thorazine  were  occasionally  ad- 
ministered to  the  juveniles,  not  as  part  of  an  ongoing 
psychotherapeutic  program,  but  for  the  purpose  of  controlling 
excited  behavior.   The  registered  nurse  and  licensed 
practical  nurse  prescribed  intramuscular  dosages  of  the 
drugs  upon  recommendation  of  the  custodial  staff  under 
standing  orders  by  the  physician.   Neither  before  nor  after 
injection  were  the  juveniles  examined  by  medically  competent 
staff  members  to  determine  their  tolerance. 

The  United  States  Court  of  Appeals  for  the  Seventh 
Circuit  upheld  the  trial  court's  order  that  the  practice  be 
stopped  immediately,  and  that  no  drug  be  administered 
intramuscularly  unless  specifically  authorized  or  directed 
by  a  physician  in  each  case.   The  court  stated  that  it  was 
not  persuaded  by  the  institution's  argument  that  use  of 
tranquilizing  drugs  is  hot  "punishment."   It  acknowledged 


82/   491  F.2d  352  (7th  Cir.  1974),  cert,  denied  417  U.S. 
975"  (1974). 
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that  the  institution  had  a  valid  interest  in  the  maintenance 

of  reasonable  order  so  that  its  reformatory  purpose  could 

be  pursued,  but  concluded  unequivocably  that  the  institution's 

interest  does  not  justify  exposing  the  juveniles  to  the 

potential  dangers  that  are  inherent  in  the  drugs.   The  court 

expressly  stated  that  it  was  not  precluding  the  institution 

from  prescribing  necessary  tranquilizing  drugs  in  appropriate 

cases,  but  in  a  footnote  set  forth  a  variety  of  guidelines 

that  experts  had  recommended.   Two  of  these  guidelines  are 

of  particular  relevance  h§re: 

Major  tranquilizing  drugs  should  only  be 
used  to  control  psychotic  or  pre-psychotic 
breakdowns  or  as  a  followup  in  assisting 
a  schizophrenic  patient  from  having  a 
recurrence  of  a  psychotic  breakdown. 

Major  tranquilizing  drugs  should  not  be 
used  merely  to  induce  sleep  or  unconscious- 
ness for  a  period  of  time,  but  only  as  a 
part  of  a  psychotherapeutic  program  of 
treatment. 83/ 

There  is  no  reason  why  the  same  standards  would  not  be 

applied  to  institutions  for  the  mentally  retarded. 

B.   The  Right  to  Habilitation 

A  constitutional  right  to  treatment  for  the  non- 
criminally  confined  has  received  growing  recognition  from  a 
variety  of  courts  since  its  first  judicial  statement  in 


S3/  Id.  at  357-8  (footnote  11) . 
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84/ 

1966.   ^   Unless  the  Supreme  Court  takes  the  unlikely  step 

of  completely  halting  the  further  development  of  the  right 

to  treatment;,     we  can  expect  continued  expansion  of  this 

important  constitutional  guarantee.   Already,  the  right  to 

treatment  has  been  accepted  in  the  context  of  mental 

86/  87/ 

hospitals,     juvenile  detention  institutions,     and 

88/ 
homes  for  the  mentally  retarded. 


84/   Rouse  v.  Cameron,  373  F.2d  (D.C.  Cir.  1966). 

85/  The  Supreme  Court  had  an  opportunity  to  affirm  the  right 
to  treatment  concept  in  O ' Connor  v.  Donaldson,  43  USLW  4929 
(June  26,  1975)  .   However,  although  the  Court  held  that  a  State 
may  not  violate  an  individual's  right  to  liberty  by  confining 
the  person  in  an  institution  for  the  mentally  ill,  if  the 
person  is  not  dangerous  and  is  capable  of  surviving  safely  in 
freedom,  the  Court  vacated  the  opinion  of  the  Court  of  Appeals 
below,  saying  that  the  lower  court  did  not  have  to  get  into 
the  "difficult  issues  of  constitutional  law"  raised  by  the 
right  to  treatment  concept,  because  the  facts  so  clearly 
demonstrated  a  deprivation  of  the  constitutional  right  to 
liberty.   A  concurring  opinion  by  Chief  Justice  Burger  takes 
the  position  that  there  is  no  constitution-based  right  to 
treatment. 

86/  Donaldson  v.  0 ' Connor ,  supra;  Wyatt  v.  Stickney,  supra ; 
Nason  v.  Coimnissioner  of  Mental  Health,  351  Mass.  94,  217 
N.E.2d  733  (1966). 

87/  Nelson  v.  Heyne ,  supra ;  Creek  v.  Stone,  379  F.2d  106 
(57c.  Cir.  1967);  Morales  v.  Turmen,  supra;  Martarella  v,  Kelly, 
supra;  Inmates  of  Boys '  Training  School  v.  Affleck,  supra. 

88/  Welsch  v.  Likins,  373  F.  Supp.  487,  43  L.W.  2151  (D. 
Minn.  19  74)  ;  Wyatt  v.  Stickney,  supra.   But  see.  New  York 
Ass'n  for  Retarded  Children  v.  Rockefeller,  supra . 
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The  right  to  treatment  springs  from  the  principle 

that  treatment,  not  mere  custodial  care  or  punishment,  "is 

the  only  justification,  from  a  constitutional  st2uidpoint, 

89/ 
that  allows  civil  commitment  to  mental  institutions." 

"lEjffective  treatment  must  be  the  quid  pro  quo  for  society's 

90/ 
right  to  exercise  its  parens  patriae  controls."     Without 

adequate  treatment,  "being  hospitalized  for  mental  retarda- 
tion would  be  equivalent  to  placement  in  'a  penitentiary 

where  one  could  be  held  indefinitely  for  no  convicted 

91/ 
offense. ' " 

It  is  cleeir  that  a  program  of  "habilitation"  can 

improve  the  lives  of  mentally  retarded  persons,  no  matter 

92/ 
what  the  degree  of  their  retardation.     Moreover,  habili- 
tation implies  subjecting  a  person  to  the  least  restrictive 

93/ 
meems  available     for  achieving  the  basic  goals  of  pro- 
tecting euid  treating  him.   Intruding  into  a  person's  mind. 


89/  wyatt  V.  Stickney,  supra. 

90/  Nelson  v.  Heyne,  supra,  491  F.2d  at  359. 

91/  Welsch  V.  Likins,  supra,  373  F.  Supp.  at  497,  quoting 
Ragsdale  v.  Overholser,  281  F.2d  943,  950  (D.C.  Cir.  1960). 

92/  See  Welsch  v.  Likins,  supra;  Pennsylvania  Association  for 
Retarded  Children  v.  CommonwealtIT  of  Pennsylvania,  supral 

,11/  Welsch  V.  Likins  supra;  Lessard  v.  Schmidt,  349  F.  Supp. 
1078,  1096  (E.D.  Wise.  19^2),  vacated  and  remanded  on  other 
grounds ,  414  U.S.  473,  (1974). ~ 
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through  psychotropic  drugs,  is  not  a  "least  restrictive 
alternative";  on  the  contrary,  it  is  one  of  the  most 
drastic  means  man  has  devised  for  the  control  of  one  human 
being  by  another.   The  use  of  psychotropic  drugs  on  re- 
tarded persons  can  be  justified  as  treatment  where  medical 
science  confirms  that  the  drugs  are  therapeutic,  e.g., 
where  they  are  administered  to  psychotic  patients  under 
the  careful  eye  of  a  trained  physician.  But  where  these 
potentially  dangerous  drugs  are  administered  merely  to  keep 
a  patient  quiet,  and  less**  restrictive  programs  are  available, 
the  drugs  cannot  be  considered  treatment,  and  their  pur- 
pose cannot  be  considered  therapeutic.   Indeed,  to  the 
extent  that  psychotropic  drugs  impair  cognitive  abilities, 
they  are  directly  at  odds  with  the  entire  concept  of 
habilitation  —  they  serve  to  further  deprive  the  retarded 
of  the  cognitive  abilities  with  which  they  are  endowed, 
thus  further  limiting  their  abilities  to  function  indepen- 
dently or  to  develop  abilities  that  would  allow  easier 
adjustment  to  their  environment. 

Perhaps  the  best  known  right  to  treatment  case 
to  date  is  Wyatt  v.  Stickney.   One  section  of  this  remark- 
able and  complex  case  dealt  with  the  rights  of  residents  at  ._ 
Partlow  State  School  and  Hospital,  an  Alabama  institution 
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94/ 

for  the  mentally  retarded.     After  carefully  reviewing 

cm  enormous  quantity  of  evidence,  the  U.S.  District  Court 

imposed  minimal  medical  and  constitutional  standards  upon 

the  institution.   Those  standards  which  relate  to  drugs 

provide  a  flavor  of  the  type  of  remedy  a  court  can  fashion 

for  a  recalcitrant  institution: 

No  medication  shall  be  administered 
unless  at  the  written  order  of  a  physician. 

Notation  of  each  individual's  medi- 
cation shall  be  ^ept  in  his  medical 
records  .  .  . 

Residents  shall  have  a  right  to  be 
free  from  unnecessary  or  excessive  medica- 
tion.  The  resident's  records  shall  state 
the  effects  of  psychoactive  medication  on 
the  resident  .  .  . 

Medication  shall  not  be  used  as  a 
punishment,  for  the  convenience  of  staff, 
as  a  substitute  for  a  habilitation  pro- 
gram, or  in  quantities  that  interfere 
with  the  resident's  habilitation  program. 

Pharmacy  services  at  the  institution 
shall  be  directed  by  a  professionally 
competent  pharmacist  ... 

Only  appropriately  trained  staff  shall 
be  allowed  to  administer  drugs. 95/ 

Abuse  of  psychotropic  drugs  in  institutions  for 

juveniles  was  one  of  the  issues  that  faced  the  U.S.  District 


94/   See  344  F.  Supp.  387  (N.D.  Ala.  1972). 
95/  Id.  at  400. 
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Court  for  the  Eastern  District  of  Texas  in  Morales  v. 

96/ 
Turman.     The  court  provided  the  following  observations 

emd  guidelines: 

It  was  the  collective  opinion  of  expert 
witnesses  that  the  use  of  psychotropic 
medication  on  institutionalized  juveniles  is 
extremely  dangerous  and  should  be  subject  to 
rigorous  procedures.   The  major  tranquilizers,    _ 
such-as  Thorazine,  should  be  prescribed,  if 
at  all,  only  for  psychotic  children.  .  .  . 
Children  who  do  take  drugs  regularly  require 
highly  individualized  diagnosis  and  super- 
vision, to  assure  that  the  desired  results 
are  obtained  and  that  side  effects  are  not 
serious.   The  nurse  responsible  for  dispensing 
or  administering  medication  should  be  fully 
familiar  with  the  drug's  primary  and  side 
effects,  and  in-service  training  should  seek 
to  educate  the  staff  in  the  properties  of 
the  various  drugs.   All  child  care  workers 
who  have  contact  with  an  individual  who  is 
taking  psychotropic  medication  should  be 
aware  of  the  individual's  drug  emd  dosage. 
Major  tranquilizers  should  not  be  misused 
as  sleeping  medication;  less  powerful  drugs 
with  fewer  side  effects  are  available. 

Relying  on  the  "right  to  treatment"  analysis,  the  court  ruled 
that  medical  and  psychiatric  care  must  conform  to  the  follow- 
ing minimally  acceptable  professional  standards: 

1.  Adequate  infirmary  facilities, 
properly  utilized. 

2.  Access  to  medical  staff  without 
delay  or  interference. 


96/   383  F.  Supp.  at  103. 
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3.  A  psychiatric  staff,  consisting  of 
psychiatrists  certified  by  the  American 
Board  of  Psychiatry  and  Neurology  as  quali- 
fied in  the  field  of  child  psychiatry, 
sufficient  in  number  to  assure  treatment  of 
individual  children  vdio  require  individual 
therapy;  effective  training  and  supervision 
of  other  treatment  staff;  and  coordination 
of  treatment  programs. 

'         4.   A  psychological  staff,  to  consist 
of  psychologists  holding  either  Master's 
degrees  or  Doctorates  in  psychology  and 
experienced  in  work  with  adolescents, 
sufficient  in  number  to  meet  the  needs  of 
the  children, 

5.  Provision  of  either  individual  or 
group  psychotherapy  for  every  child  for  whom 
it  is  indicated.     | 

6.  Sufficient  psychiatric  nursing 
assistance. 

7.  Sufficient  medical  staff  and  nursing 
staff  to  provide  effective  preventive  and 
curative  care  for  the  health  of  all  juveniles. 

I        8.   Freedom  from  indiscriminate,  unsuper-  i 
vised,  unnecessary,  or  excessive  medication, 
particularly  psychotropic  medication. 

C.   Freedom  of  Expression  and  the  Right  to  Privacy 

The  First  Amendment  protects  not  only  the  dis- 
semination of  ideas  and  expression  of  thoughts,  but  the 
mental  processes  by  which  ideas  are  generated.  While  the 
framers  of  the  Bill  of  Rights  lived  at  a  time  when  it  was 
still  unimagined  th^t  science  would  teach  how  to  manipulate 
tbe  inner  workings  of  the  brain  by  psychotropic  drugs, 
their  faith  in  free  expression  is  logically  premised  on 
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97/ 

the  absence  of  governmental  thought  control.     "Our  v^ole 

constitutional  heritage,"  the  Supreme  Court  said  in  1969, 

"rebels  at  the  thought  of  giving  government  the  power  to 

control  men's  minds  .  .  .  Whatever  the  power  of  the  State 

to  control  dissemination  of  ideas  inimical  to  pxiblic 

morality,  it  cannot  constitutionally  premise  legislation 

on  the  desirability  of  controlling  a  person's  private 

98/ 
thoughts . " 

It  should  be  obvious  that  the  First  Amendment 
«• 

protects  not  only  the  articulate  and  the  well-educated,  but 

99/ 
the  slow  learner  and  the  maladjusted  as  well,     including 

those  in  institutions,  although  it  may  be  limited  "in  the 

light  of  the  special  characteristics  of  the  ...  environ- 

100/ 
ment."      But  even  where  an  institution  is  involved,  emy 

limitation  on  the  First  Amendment  must  further  cin  important 


97/  See  Emerson,  Toward  a  General  Theory  of  the  First  Amendment 
4^  (1966) ;  Shapiro,  Legislating  the  Control  of  Behavior  Control, 
47  So.  Cal.  L.  Rev.  237,  255-73  (1974) . 

£8/  Stanley  v.  Georgia,  397  U.S.  557,  565  (1969).   Also  see 
United  States  v.  Reidel,  402  U.S.  351  (1971)  (Harlan  concurring 
opinion) ;  Winters  v.  New  York,  333  U.S.  507,  510  (1948)  and 
West  Virginia  State  Board  of  Education  v.  Barnette,  319  U.S.  624 
11543). 

99/  Cf.   Dunn  v.  Blumstein,  405  U.S.  330  (1972);  Mills 
V.  Boar?  of  Education  of  the  District  of  Colxambia,  supra . 

100/  Tinker  v.  Des  Moines  School  District,  393  U.S.  503, 
"SITS   (19^5). 
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government  interest  vinrelated  to  the  suppression  of  expres- 

101/ 
sion.      The  limitation  must  be  no  greater  than  is  necessary 

102/ 
or  essential  to  the  protection  of  the  interest  involved. 

The  only  interest  served  by  the  non-therapeutic '   ' 

administration  of  psychotropic  drugs  in  institutions  for  the 

mentally  retarded  is  custodial  efficiency.   The  mere  fact 

that  less  restrictive  alternative  forms  of  behavior  control 

would  be  more  expensive  is  not  recognized  as  a  compelling 

103/ 
justification      for  violating  fundamental  constitutional 

rights.   Constitutional  rights  cannot  be  denied  on  account 

104/ 
of  inadequate  governmental  resources. 

In  Kaimowitz  v.  Department  of  Mental  Health  of 

105/  ~~ 

Michigan,      a  three-judge  court  held  that  an  involuntarily 


101/  Procunier  v.  Martinez,  94  S.  Ct.  1800  (1974) . 

102/  Schneider  v.  Smith,  390  U.S.  17  (1968);  United  States 
V.  Robel,  389  U.S.  258  (1967);  She 1 ton  v.  Tucker,  364  U.3. 
479,  488  (1960);  Talley  v.  California,  362  U.S.  60  (1960). 

103/  Roe  V.  Wade,  410  U.S.  113  (1973);  Kramer  v.  Union  Free 
School  District,  395  U.S.  621  (1969);  Shapiro  v.  Thompson,  394 
U.S.  616    (196$)  .     


104/  Swann  v.  Charlotte -Mecklenburg,  402  U.S.  1  (1971); 
Finney  v. 
Cir.  1974) 


Finney  v.  Arkansas  Board  of  Corrections,  505  F.2d  1974  (8th 
TlS 


105/  Civ.  Act.  No.  73-19434  AW  (Cir.  Ct.  for  County  of  Wayne^ 
Hich.,  July  10,  1973).- 
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detained  mental  patient  may  not  consent  to  experimental 

-psychosurgery.   An  alternative  rationale  for  the  opinion  in 
106/ 
this  landmark  case      was  the  First  Amendment: 

[I]f  the  First  Amendment  protects  the 
freedom  to  express  ideas,  it  necessarily 
follows  that  it  must  protect  the  freedom 
to  generate  ideas.   Without  the  latter 
protection,  the  former  is  meaningless. 

Likewise,  the  imposition  of  psychotropic  drugs  to 

control  behavior  has  the  foreseeable  effect  of  controlling 

expressions  and  even  thoughts.   It  is,  therefore,  a  prior 

107/ 
restraint      not  only  on  expressions  which  might  prove 

to  be  troublesome  to  custodians;  it  is,  even  more  frighten- 

ingly,  a  prior  restraint  on  expressions  some  of  which  would 

undoubtedly  be  in  every  respect  innocent.   An  institution  must 

be  allowed  to  maintain  a  level  of  discipline,  but  not  by 

interfering  unnecessarily  with  the  process  of  generating  ideas 

cuid  expressions. 

The  First  Amendment  protections  are  supplemented 

by  the  constitutional  right  to  privacy.   As  Justice  Gray 

wrote  in  1891: 

No  right  is  held  morg*~sacred,  or  is 
more  carefully  regarded  by  the  common- 
law,  than  the  right  of  every  individual 
to  the  possession  and  control  of  his 


106/  See  Symposi\im,  Psychosurgery ,  54  B.  U.  L,  Rev.  (March 
1574 ) . 

107/  See  Smith  v.  People  of  the  State  of  California,  361  U.S. 
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own  person,  free  from  all  restraints 
or  interference  of  others,  unless  by 
clear  and  unquestionable  authority  of 
law.   As  well  said  by  Judge  Cooley, 
'the  right  of  one's  person  may  be  said 
to  be  a  right  to  complete  immunity: 
to  be  let  alone . ' 108/ 

"The  right  to  privacy,  as  part  of  the  more  general 

right  of  immunity  of  the  person,  —  the  right  to  one's 

109/ 
personality,"      has  long  been  recognized  as  a  fundamental 

110/ 
prerequisite  of  the  American  democratic  framework.      First 

recognized  as  a  common  law  right,  privacy  has  in  recent  years 

come  to  be  understood  as  a  right  of  constitutional  dimension. 

Although  the  constitutional  concept  of  privacy  is  still 

plastic,  it  is  now  clear  that  the  Constitution  protects  the 

111/ 
individual's  autonomy,  including  both  mind  and  body. 

The  Supreme  Court  has  not  yet  been  confronted  with  a  case 

in  which  the  State  has  attempted  to  impose  itself  upon  the 


108/  Union  Pacific  Railway  Co.  v.  Botsford,  141  U.S.  251  (1891) 

109/  Warren  and  Brandeis,  The  Right  to  Privacy,  4  Harv.  L. 
Rev.  193,  207  (1890). 

110/   See  A.  Westin,  Privacy  and  Freedom  337  (1967). 

111/  E.g. ,  Roe  v.  Wade,  supra;  (right  to  privacy  encompasses 
woman's  right  to  abortion) ;  Eisenstadt  v.  Baird,  405  U.S.  438 
(1972);  Griswold  v,  Connecticut,  381  U.S.  479  (1965)  (right  of 
privacy  in  marital  bed) ;  Stanley  v.  Georgia,  supra  (right  to 
receive  obscene  information  in  home) ;  Rochin  v,  California,  342 
U.S.  165  (1952)  (illegal  breaking  into  privacy  of  person  by 
stomach  pump) . 
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personality  of  an  individual  without  his  permission  by  the 
use  of  strong  but  little-understood  drugs.   However,  the 
right  to  privacy  of  the  mind  would  seem  analogous  to  other 
zones  of  privacy  already  recognized  by  the  Supreme  Court, 
and  "would  seem  to  be  at  the  core  of  ciny  notion  of  pri- 
vacy ...  because  if  one  is  not  guarded  in  his  thoughts ,   _ 

behavior,  personality,  and,  ultimately,  in  his  identity, 

112/ 
then  these  concepts  will  become  meaningless." 

»• 
Two  recent  cases  involve  efforts  by  a  state  to 

change  an  individual's  behavior  by  altering  his  mind.   In 

113/ 
Mackey  v.  Procunier,      an  experimental  "fright  drug" 

was  allegedly  administered  to  a  prisoner  without  his  consent. 
This  was  held  by  the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  to  raise  sufficiently  serious  constitutional 
questions  respecting  cruel  and  unusual  punishment  or  "im- 
permissible tinkering  with  the  mental  processes"  as  to 

114/ 
warremt  a  hearing.   Similarly,  in  the  Kaimowitz  case. 


112/  Note,  Conditioning  and  Other  Technologies  Used  to  "Treat?" 
^'^Rihabilitate?"  "Demolish?"  Prisoners  and  Mental  Patients ,  45 
fin.  Cal.  L.  Rev.  616.  663  (1972).   See  also  Shapiro,  Legislating 
the  Control  of  Behavior  Control,  47  So.  Cal.  L.  Rev.  237,  273 

(1974). : 


113/  477  F.2d  877  {9th  Cir.  1973) 
114/  Supra . 
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v^ere  the  "treatment"  was  experimental  psychosurgery  on  an 
involuntarily  detained  mental  patient,  the  court  found  a 
violation  of  the  patient's  right  to  privacy,  stating, 
"intrusion  into  one's  intellect,  when  one  is  involuntarily 
detained  and  subject  to  the  controls  of  institutional 
authorities,  is  em  intrusion  into  one's  constitutionally 
protected  right  of  privacy."   In  words  vrtiich  have  particular 
mecuiing  for  institutions  which  use  psychotropic  drugs  for 
behavior  control,  the  court  concluded,  "In  the  hierarchy 
of  values,  it  is  more  important  to  protect  one's  mental  pro- 
cesses than  to  protect  even  the  privacy  of  the  marital 
bed." 

III. 
Conclusion 

nie  foregoing  discussion  has  obvious  and  immediate 
consequences  for  institutional  superintendents  and  others 
responsible  for  the  care  and  habilitation  of  the  mentally 
retarded.   Those  who  ^continue  to  utilize  phenothiazines  for 
the  purpose  of  managing  or  controlling  the  behavior  of  non- 
psychotic  mentally  retarded  persons  subject  themselves  to 
the  possibility  of  a  variety  of  court  imposed  sanctions  and  . 
penalties  based  on  the  Food,  Drug  and  Cosmetic  Act  as  well 
as  various  provisions  of  the  United  States  Constitution. 
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Courts  have  already  begxin  to  scrutinize  the  care  and  progreuns 
afforded  mentally  retarded  people  and  we  believe  that  more 
and  more  institutions  will  soon  find  their  internal  pro- 
cedures in  general  amd  their  drug  utilization  programs  in 
pe«-ticular  subjected  to  wider  and  more  extensive  judicial 
control. 

Accordingly,  institutions  should  re-examine  their 
drug  utilization  programs  and  procedures  and  adopt  internal 
guidelines  designed  to  prevent  phenothiazines  from  being 
used  as  "chemical  straight j ackets. "  Although  the  guidelines 
adopted  by  various  institutions  will  cAiviously  differ 
depending  upon  the  character  and  nature  of  the  institution 
involved,  we  suggest  the  following  as  a  starting  point: 

(1)  Strict  standards  and  internal 
procedures  must  be  devised  to  ensure  that 
the  use  of  phenothiazines  is  limited  to 
institutional  residents  having  disorders 
for  which  the  drugs  are  both  safe  and 
effective  for  treatment  and  that  they 
are  not  used  solely  for  the  purpose  of 
managing  or  controlling  behavior  or  in- 
ducing drowsiness  or  vmconsiousness  for 

a  period  of  time.   At  a  minimum,  such 
guidelines  and  standards  must  include 
examination  by  a  fully  qualified  and 
licensed  physician  and  regular  and 
independent  review  of  individual 
decisions  to  prescribe  drugs  as  well  as 
overall  institutional  drug  usage  to  pro- 
tect against  abuse. 

(2)  Phenothiazines  shall  not  be  used 
as  a  punishment,  for  the  convenience  of 
staff,  as  a  substitute  for  habilitation, 
or  in  quantities  that  interfere  with  the 
resident's  habilitation  program. 
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(3)  Careful  and  strict  supervisor!  of 
personnel  administering  the  drugs  shall  be 
instituted  to  prevent  the  indiscriminate 
administration  of  psychotropic  drugs  solely 
for  the  purpose  of  managing  or  controlling 
behavior.   In  this  respect,  all  persons 
receiving  drugs  must  first  have  been  examined 
by  a  fully  licensed  and  qualified  physician. 
Only  appropriately  trained  staff  shall  be 
allowed  to  administer  drugs  and  then  only 
pursucint  to  the  written  order  of  a  fully 
licensed  and  qualified  physician. 

(4)  Where  it  becomes  necessary  to 
prescribe  phenothiazines,  the  dosage  and 
duration  of  the  drug  shall  be  kept  to  the 
absolute  minimum  necessary  to  achieve  the 
treatment  goal.   The  dosage  and  duration 
of  administration  shall  frequently  be 
reviewed  by  a  physician  to  ascertain  whether 
such  dosage  shall  be  continued.   Persons 
receiving  phenothiazines  shall  be  carefully 
and  continually  monitored  to  avoid  occurrence 
of  adverse  effects.   Dinig  holidays  shall  be 
utilized  regularly  to  minimize  adverse  effects 
and  ascertain  the  need  for  continued  medication. 

(5)  Notation  of  each  individual's 
medication  shall  be  kept  in  his  medical 
records.   The  resident's  records  shall  state 
the  effects  of  phenothiazine  medication  upon 

~~-    the  resident. 

(6)  Pharmacy  services  at  the  institution 
shall  be  directed  by  a  professional,  competent 
pharmacist. 

The  foregoing  guidelines  are  based  in  part  on  relief  which 
has  been  ordered  by  courts  in  pending  cases  and  in  part 
upon  our  interpretation  of  relevant  legal  principles. 
Obviously,  guidelines  of  this  type  must  constantly  be  re- 
viewed and  revised  to  ensure  that  they  are  accomplishing 
the  purposes  for  which  they  are  designed  as  well  as  to  keep 
pace  with  developing  law. 
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In  conclusion,  it  is  importemt  to  emphasize  three 
points.   First,  we  are  fully  aware  of  the  fact  that  the 
suggested  reforms  in  some  insteuices  may  be  expensive  emd 
difficult  to  implement.   We  also  understand  that  meuiy 
institutions  do  not  presently  have  the  resources  to 
implement  such  chcuiges.   However,  the  absence  of  adequate 
resources  will  not  be  eui  acceptable  defense  to  a  lawsuit 
brought  to  protect  institutional  residents  from  the  misuse 
of  phenothiazines .   In  other  words,  the  status  quo  is  not 
an  option  which  is  availafcle  to  institutions;  if  the  changes 
are  not  made  by  the  institutions  themselves,  they  will  be 
imposed  upon  them  by  courts.   Accordingly,  institutions 
should  adopt  these  reforms  voluntarily.   By  doing  so,  the 
institution  will  have  more  time  to  develop  and   implement 
changes  tailored  to  its  own  practices  smd  procedures  euid 
will  in  the  long  run  perform  a  more  valuable  service  for 
its  residents  thein  if  it  is  forced  to  make   such  cheuiges  by 
court  order. 

Second,  we -in  no  way  intend  in  this  article  to 
imply  that  all  or  even  roost  institutions  are  misusing 
phenothiazines.   In  fact,  we  are  well  aware  of  many  exciting 
developments  in  several  institutions  trying  in  the  most 
imaginative  ways  possible  to  reduce  ot   eliminate  their 
reliance  on  tranquilizers.   We  sincerely  hope  that  these 
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institutions  will  continue  their  efforts  and  serve  as  em 
example  for  those  who  continue  to  use  phenothiazines  for 
the  purpose  of  controlling  the  behavior  of  their  residents. 
By  continuing  such  efforts,  it  is  hoped  that  the  misuse  and 
over -reliance  on  tranquilizing  drugs  can  ultimately  be 
eliminated  by  institutions  themselves  without  the  need  for 
invoking  the  strict  statutory  and  constitutional  remedies 
which  are  currently  available  and  sure  to  expand  in  the 
future . 

Finally,  this  article  and  the  guidelines  suggested 
above  are  obviously  aimed  at  only  one  small  aspect  of 
institutional  practice,  namely,  the  use  of  phenothiazines 
for  managing  and  controlling  the  behavior  of  residents. 
The  constitutional  and  statutory  rights  discussed  above 
are  much  broader  and  apply  equally  to  the  use  of  other 
forms  of  medication  together  with  all  other  aspects  of 
institutional  life.   It  would,  therefore,  be  a  mistake  for 
any  institution  to  believe  that  it  will  immunize  its 
operations  from  challenge  by  implementing  the  narrow 
guidelines  suggested  herein.   Instead,  we  hope  that  these 
suggestions  will-  stimulate  institutions  to  reconsider 
other  phases  of  their  operations  in  order  to  bring  them 
into  compliance  with  expanding  statutory  and  constitutional 
standards  for  the  care  and  habilitation  of  the  mentally 
retarded. 
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EXHIBIT  B 


LAW    OFFICES    OF 


HOGAN  a  HARTS  ON 

SIS    CONNECTICUT    AVENUE 
WASHINGTON,   D.  C.  20000 


July  16,   197  4, 


TELEPHONE    t202)    331  -  *500 

CABLE  ADDRESS    -MOGANOCR  WASMINGXON" 

TELCK   eO-2757 


WRITER'S   DIRECT    I 


aER 


331-M-771I 


The  Honorable  Alexander  M.  Schmidt 
Commissioner  of  Food  and  Drugs 
U,  S.  Department  of  Health, 
Education  and  Welfare 
5600  Fishers  Lane 
Rockville,  Maryland  20852 

Dear  Commissioner  Sclimidt: 

The' Mental  Health  Law  Project,  together  with  several 
other  organizations,  has  long  been  concerned  over  the  widespread 
and  growing  use  of  phenothiazines  in  institutions  for  the  mentally 
retarded  and  has  asked  this  firm  to  examine  the  situation  to 
determine,  among  other  things,  whether  and  to  what  extent  the 
current  institutional  use  of  phenothiazines  violates  the  Food, 
Drug  and  Cosmetic  (FDC)  Act. 

Our  initial  conclusions,  which  are  set  forth  in  this 
letter,  are  based  on  an  extensive  review  of  the  medical  litera- 
ture and  interviews  with  experts  who  are  familiar  with  current 
institutional  and  pharmaceutical  practices.   We  would  be  glad  to 
supplement  this  letter  with  additional  facts  and  citations  if 
necessary,  but  we  believe  that  the  findings  and  conclusions  set 
forth  herein  are  sufficient  to  justify  inmediate  action  by  the 
Food  and  Drug  Administration  (FDA) . 


86 


HOGAN  e  HARTSON 

The  Honorable  Alexander  M.  Schmidt 
July  16,  197^+  ...  page  2. 


Although  approvals  of  new  drug  applications  for  the 
phenothiazines  support  their  safety  and  effectiveness  in  the 
treatment  of  psychotic  disorders,  we  do  not  believe  the  NDA 
approvals  were  meant  to  authorize  the  use  of  those  drugs  on  the 
mentally  retarded.   It  is  our  position  that  the  phenothiazines 
have  no  general  treatment  value  for  the  mentally  retarded  and 
are  being  used  on  a  widespread  basis  in  excessive  dosages  for  the 
sole  purpose  of  controlling  and  managing  the  behavior  of  insti- 
tutional residents.   Not  only  are  they  being  employed  on  an 
indiscriminate  basis  as  "chemical  strait jackets,"  but  their  use 
presents  serious  risks  to  the  safety  and  well-being  of  institu- 
tionalized mentally  retarded  people.   There  is  growing  evidence 
that  the  drugs  retard  intellectual  performance  and  subject 
patients  to  the  risk  of  a  broad  range  of  serious  adverse  effects, 
many  of  which  may  be  irreversible. 

Since  we  believe  that  the  phenothiazines  are  being 
widely  used  in  institutions  for  the  mentally  retarded  for  unap- 
proved purposes  and  in  unapproved  dosages  in  violation  of  the  FDC 
.Act,  the  FDA  should  exercise  its  authority  and  responsibility  to 
take  such  action  as  may  be  necessary  to  ensure  that  this  particular 
use  of  those  drugs  is  ended. 
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I.   The  Problem 
A.   Extent  of  Use 

The  extensive  use  of  phenothiazines  in  institutions  for 
the  mentally  retarded  was  well  documented  in  a  survey  published  by 
Lipman  in  1970.   Lipman's  siarvey  is  based  on  information  supplied 
by  109  state  and  private  institutions  throughout  the  country  with 
respect  to  drug  usage.   He  found  that  psychotropic  drugs  were  being 
prescribed  to  51  percent  of  all  institutionalized  mentally  retarded 
people. 

Phenothiazines  were  by  far  the  most  prominent  drugs; 
Mellaril  (Thioridazine)  and  Thorazine  (Chlorpromazine)  alone 
accounted  for  over  58  percent  of  drug  usage,   Lipman's  survey  also 
revealed  that  the  drugs  and  in  particular  the  phenothiazines  were 
being  used  for  extraordinarily  long  periods  of  time  and  in  extremely 
high  dosages.   Twenty-five  percent  of  all  patients  were  indicated  to 
have  been  on  drugs  for  four  years  or  more,  and  in  a  large  percentage 

of  cases  the  dosages  prescribed  far  exceeded  the  recommended  dosages 

2 
in  the  approved  labeling  for  those  drugs.   The  magnitude  of  the 

problem  is  obvious  in  light  of  the  fact  that  there  are  over  200,000 

3 
mental  retardates  in  United  States  institutions. 

Although  the  results  of  the  Lipman  survey  are  now 

H 
several  years  old,  they  have  been  relied  upon  by  more  recent  authors 
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and  our  own  investigations  indicate  that  drug  usage  in  institutions 
has  probably  increased  substantially  since  the  publication  of  the 
Lipman  survey.   It  is  important  to  note  that  the  Lipman  survey  was 
based  on  voluntary  responses  by  institutions  and  that  examination 
of  institutional  records  would  probably  reveal  that  phenothiazine 
use  and  dosages  in  fact  exceed  those  found  by  Lipman.   This  is 
confirmed  by  representatives  and  employees  of  several  organizations 
and  institutions  who  are  willing  and  able  to  supply  the  FDA.  with 
additional  information  to  document  the  extensive  and  growing 
institutional  reliance  on  phenothiazlines ,   The  FDA  could  easily  on 
its  own  confirm  this  practice  by  checking  with  pharmaceutical 
manufacturers  to  determine  the  frequency  and  magnitude  of  institu- 
tional purchases  of  phenothiazines, 

B.   Effectiveness 

An  examination  of  the  medical  literature  together  with 
standards  of  acceptable  medical  practice  make  it  clear  that  pheno- 
thiazines are  not  as  a  general  matter  effective  for  the  treatment 
of  mental  retardation.  Although  phenothiazines  are  perhaps  the  most 
effective  known  drug  for  the  treatment  of  some  mental  illnesses, 
they  have  absolutely  no  treatment  value  for  the  mentally  retarded. 
The  drugs  were  developed  in  the  1950 's  for  the  purpose  of  treating 
serious  psychotic  disorders.   They  have  a  proven  antipsychotic 
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effect,  and  through  their  ability  to  suppress  or  control  the 
secondary  effects  of  psychoses  such  as  hallucinations,  delusions, 
confusion  etc,  permit  thousands  of  schizophrenics  and  other 
psychotics  who  would  otherwise  be  hospitalized  to  lead  relatively 
normal  productive  lives. 


However,  the  mentally  retarded  are  not  the  same  as  the 

mentally  ill.  As  DHEW's  Office  of  Mental  Retardation  Coordination 

has  noted: 

[Mental  illness]  is  not  the  same  as  mental 
retardation.   Tliey  are  separate  and  distinct 
conditions.   Mental  illness  is  often  temporary 
and  may  strike  at  any  time  during  the  life  of 
the  individual.   Mental  illness  can  be  treated 
and  often  cured. 

Mental  retardation,  on  the  other  hand,  occurs 
during  the  period  of  development,  or  is  present 
from  birth  or  early  childhood.   It  may  be 
alleviated  through  medical  treatment,  special 
education,  training,  rehabilitation  and  proper 
care. 

When  the  mentally  retarded  have  difficulty 
adjusting  to  the  demands  of  society,  the  problem 
is  usually  related  to  limited  intellectual 
capacity,  and  an  inability  to  understand  what 
society  expects  of  its  members.   When  the 
mentally  ill  fail  to  adjust  to  society's  demands, 
it  is  often  because  their  mental  disorders  have 
caused  them  to  lose  touch  with  reality,  or  their 
emotions  interfere  with  so-called  normal  responses.' 

p 
Although  some  mental  retardates  are  also  psychotic,  most  are  not  and 

medically  effective  drugs  and  treatment  tecliniques  for  mental  illness 
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are  not  necessarily  effective  for  the  treatment  of  mental  retarda- 
tion, ' 

For  example,  phenothiazines,  particularly  in  large 
dosages,  can  suppress  some  of  the  secondary  effects  of  mental 
retardation  in  much  the  same  way  as  they  can  for  mental  illness. 
But  unlike  the  mentally  ill,  the  mentally  retarded  do  not  thereby 
become  free  to  return  to  a  relatively  normal  life;  they  are  still 

left  with  their  limited  intellectual  abilities  which  phenothiazines 

9 
do  not  enhance.    In  fact,  there  is  substantial  evidence  that 

10 
phenothiazines  impair  intellectual  abilities   thereby  actually 

interfering  with  the  effective  treatment  of  the  mentally  retarded. 

Thus,  phenothiazines  have  no  treatment  value  for  the 
mentally  retarded.   Their  widespread  use  in  institutions  throughout 
the  country  is  clearly  and  solely  for  the  purpose  of  controlling 
behavior.   The  drugs  are  used  as  "chemical  strait jackets,"    to 
make  it  easier  and  more  convenient  for  institutions  to  manage  the 
conduct  of  their  residents. 

It  is  true  that  there  may  be  a  limited  use  for  pheno- 
thiazines in  institutions  for  the  mentally  retarded.   For  example, 

they  may  be  useful  under  proper  medical  condition^  for  the  short- 

12 
term  control  of  the  psychotic  or  severely  retarded  resident.    But 

current  practices  in  most  institutions  for  the  mentally  retarded 
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make  it  clear  that  the  drugs  are  often  prescribed  on  an  indiscrim- 
inate basis  to  manage  the  behavior  of  difficult  to  control  residents 
without  regard  to  the  severity  of  the  retardation  or  the  presence 
of  psychotic  disorders.   Frequently  the  drugs  are  prescribed  by 
poorly  trained  medical  personnel  without  the  benefit  of  careful  and 
thorough  medical  diagnoses,  but  rather  on  the  recommendation  of  non- 
medical staff  seeking  to  control  the  behavior  of  the  institutions' 
population.  Residents  are  prescribed  drugs  for  long  periods  of  time 
with  little  or  no  monitoring  for  side  effects  or  improvement.   They 
are  clearly  used  as  an  integral  part  of  the  custodial  nature  of  most 
American  institutions  for  the  mentally  retarded. 

To  make  matters  worse,  there  is  growing  evidence  that 
the  undesirable  behavior  the  dr\igs  are  prescribed  to  control  or 
suppress  is  not  necessarily  a  consequence  of  mental  retardation  but 

rather  of  the  sterile  and  inhumane  conditions  existing  in  most 

13 
institutions.    Moreover,  there  exist  a  myriad  of  non-drug  techniques 

such  as  behavioral  control,  education  and  training  which  help  the 
mentally  retarded  approximate  a  normal  life  and  at  the  same  time 
minimize  the  kinds  of  undesirable  behavior  the  drugs  are  used  to 
suppress.    Thus,  there  is  no  justification  for  the  continued  indis- 
criminate use  of  phenothiazines  by  institutions  for  their  own 
convenience  as  an  inexpensive  and  simple  tool. for  controlling  and 
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maintaining  large  institutionalized  inmate  populations  of  mentally 

15  ' 

retarded  people, 

C.   Safety 

Not  only  do  the  phenothiazines  have  no  general  treatment 
value  for  the  mentally  retarded,  but  their  widespread  use  presents 
severe  hazards  to  those  for  whom  the  drug  is  prescribed.   The  pheno- 
thiazines have  a  "formidable  array  of  side  effects  unrivaled  by  any 

16 
other  class  of  compounds."    The  most  serious  of  these  side  effects 

for  the  mentally  retarded  is  the  tendency  of  phenothiazines  to  impair 
cognitive  ability.   The  one  thing  a  mentally  retarded  person  can 
afford  least  is  impairment  of  intellectual  ability.  Yet  growing 
scientific  evidence  indicates  that  is  precisely  the  effect  of 
extensive  phenothiazine  use.   One  of  the  earliest  studies  in  this 
area  was  performed  in  the  1950 's  by  Porteus,  who  foiand  that  the 
administration  of  300  mg/day  of  Thorazine  over  a  4-month  period 
significantly  reduced  the  Porteus  Maze  performance  of  institutional- 
ized mental  patients.     Significantly,  he  found  that  the  decline  in 
intelligence  experienced  by  patients  treated  with  Thorazine  was 
identical  to  that  in  patients  who  had  undergone  lobotomies: 

"Repeated  administrations  of  the  Maze  Test  to 
patients  receiving  chlorpromazine,  in  comparison 
with  a  control  group,  reveal  a  continued  deficit 
of  about  two  years.   The  decline  in  maze  scores 
is  comparable  to  that  shown  by  patients  who  have 
undergone  lobotomy,-'-" 
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The  findings  of  Porteus  are  not  isolated.   Since  then, 

researchers  have  concluded  that  phenothiazines  impair  intellectual 

19 
skills.    The  same  conclusion  has  been  reached  by  several  authors 

who  have  reviewed  the  voluminous  literature  relating  to  the  use  of 
phenothiazines.   For  example,  in  1965  Hartlage  reviewed  the  litera- 
ture and  concluded: 

Results  of  research  with  chlorpromazine  on 
hospitalized  psychiatric  patients  show,  for 
the  most  part,  generalized  decrements  in  a 
wide  variety  of  learned  behavior,  and  the 
few  that  show  improvement  typically  do  so 
at  the  expense  of  proper  experimental 
controls, ^^ 

Similarly,  in  a  more  recent  and  exhaustive  review  of  the  literature, 
Sprague  concluded: 

What  is  clear  is  that  psychotropic  drugs 
are  used  heavily.   It  is  equally  apparent 
that  the  main  problem  of  the  MR  is  slow 
learning  and  that  their  behavioral  problems 
are  all  too  often  handled  by  administering 
large  amounts  of  tranquilizing  drugs  which 
characteristically  suppress  learning.   Thus, 
for  treatment,  the  MR  are  often  placed  in 
institutions  where  social  stimulation  is 
reduced,  where  tranquilizing  drugs  which 
suppress  learning  are  administered  in  large 
amounts,  and  where,  ironically,  it  is 
expected  that  these  combinations  should 
produce  new  skills  to  enable  the  retarded 
to  become  rehabilitated  members  of  the 
community,^-'- 
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Thus,  the  weight  of  the  evidence  indicates  that  pheno- 
thiazines  impair  cognitive  skills.   It  is  important  to  note  that 
virtually  all  of  the  studies  cited  herein  and  those  reviewed  by 
Sprague,  Hartlage  and  others  involve  relatively  low  doses  of  pheno- 
thiazines  for  relatively  short  periods  of  time.   The  literatiu:'e  is 
void  of  any  studies  measuring  the  effect  on  cognitive  skills  of 
phenothiazines  in  high  doses  and  for  long  periods  of  time.   Thus 
we  do  not  know  whether  the  cognitive'  impairments  demonstrated  at 
low  doses  and  for  short  periods  of  time  are  accelerated  as  dosage 
and  period  of  prescription  are  increased.  Nor  is  there  any 
evidence  to  indicate  whether  cognitive  impairment  demonstrated 
under  drug  conditions  is  temporary  or  permanent. 

However,  it  is  at  least  possible  to  conclude  from 
existing  studies  that  impairment  of  cognitive  skills  will  increase 
with  increased  dosage  and  period  of  prescription,  Porteus  himself 

noted  that  impairment  of  Porteus  Maze  performance  increases  with 

22 
increased  dosage.    This  is  particiilarly  important  in  light  of 

Lipman's  findings  with  respect  to  current  institutional  practices. 

If  300  mg/day  for  several  months  can  decrease  Porteus  Maze 

performance  by  two  years,  one  can  imagine  the  possible  implications 

of  over  one  thousand  milligrams  per  day  for  several  years.  It  does 

not  require  extensive  scientific  expertise  to  know  that  mentally 
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retarded  people  who  are  rendered  drowsy  and  even  unconscious  by  huge 
dosages  of  tranquilizers  simply  cannot  learn  or  participate  effec- 
tively in  habilitative  programs. 

Although  cognitive  impairment  is  obviously  a  serious 
consequence  for  all  mentally  retarded  people,  it  is  particularly 
serious  when  it  occurs  in  mentally  retarded  children.  Although 
Lipman's  survey  does  not  indicate  drug  usage  by  age,  it  is  well 
known  that  the  drugs  are  prescribed  heavily  to  children  as  well  as 
adults.   Our  investigations  have  indicated  that  many  institutional- 
ized children  are  prescribed  heavy  doses  of  phenothiazines 
throughout  the  early  formative  years  of  their  lives.  As  a  conse- 
quence, many  of  these  children  are  unable  to  benefit  from  or 
participate  fully  in  the  limited  training  and  education  programs 
available  to  them,  thus  further  retarding  the  development  of  already 
retarded  children  and  virtually  ensuring  their  continued  institu- 
tionel  dependence. 

Intellectual  impairment  is  not  the  only  side  effect  of 
phenothiazines.   The  package  inserts  for  all  the  drugs  list  a 
variety  of  possible  adverse  reactions,  including  drowsiness,  jaundice, 
hemotological  disorders  (such  as  agranulocylosis,  eosinophilia, 
leukopenia,  hemolytic  anemia,  thrombocylopanic  purpura,  and  pancyto- 
penia) ,  cardiovascular  problems  (hypotensive  effects  such  as  fainting. 
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dizziness,  EKG  changes) ,  central  nervous  system  effects  including 
Parkinsonism  and  Persistent  Tardive  Dyskinesia,  allergic  reactions, 
endocrine  disorders,  autonomic  reactions,  skin  pigmentation  and 

ocvilar  changes.   Of  particular  concern  are  Parkinsonism,   skin 

24  25 

and  ocular  changes,   and  Tardive  Dyskinesia.    It  is  not  known 

whether  skin  and  ocular  changes  are  reversible    and  there  is 

strong  evidence  that  Tardive  Dyskinesia  appears  only  after  several 

months  or  years  of  treatment  and  continues  long  after  drug  treat- 

27 
ment  ends.    Finally,  one  possible  adverse  reaction  not  mentioned 

in  the  package  insert  is  sudden  death  which,  although  not  occurring 

28 
frequently,  needs  considerable  further  study. 

It  is  thus  apparent  that  phenothiazines  which  operate 
as  a  "chemical  lobotomy"  and  risk  serious,  possibly  irreversible 
side  effects,  are  being  used  on  a  mass  basis  without  any  treatment 
value  for  the  sole  purpose  of  controlling  large  populations  of 
institutionalized  mentally  retarded  people.   The  powerful  and 
unknown  side  effects  of  the  drugs  have  led  several  reviewers  to 
caution  that  even  in  the  case  of  psychotics,  where  the  drugs  have 

a  proven  effectiveness,  their  use  should  be  limited  only  to  the 

29 
most  severely  ill.    In  the  case  of  the  mentally  retarded,  for 

whom  the  drugs  have  no  general  treatment  value,  their  continued 

use  is  totally  indefensible. 
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II.        The  Remedy 

The  FDA  has  the  statutory  power  and  responsll)ility  to 
stop  the  current  misuse  of  phenothiazines.  A  simple  examination 
of  the  package  inserts  for  the  major  phenothiazines  makes  it 
abtindantly  clear  that  the  drugs  have  never  been  approved  for  the 
treatment  of  mental  retardation.   They  are  intended  for  the  treat- 
ment of  severe  mental  illness  and  not  one  package  insert  for  any 
of  the  drugs  makes  any  reference  to  the  mentally  retarded.   For 
example,  Mellaril  (Thioridazine) ,  Thorazine  (Chlorpromazine) , 
Stelazine  (Trifluoperazine)  and  Trilafon  (Perphenazine)  are  indi- 
cated as  effective  "for  the  management  of  manifestations  of 
psychotic  disorders."   (Emphasis  supplied)   Similarly,  Sparine 
(Promazine)  is  indicated  "for  the  control  of  moderate  to  severe 
agitation,  anxiety,  and  tension  when  such  symptoms  are  manifesta- 
tions of  psychotic  conditions,  e.g.,  schizophrenia. "   (Emphasis 
supplied)   Not  one  of  these  package  inserts  makes  any  reference  to 
the  use  of  the  drugs  for  the  control  of  the  mentally  retarded. 

The  obvious  restriction  of  the  drugs  for  the  treatment 
of  psychotic  disorders  is  reflected  in  the  report  of  the  National 
Research  Council  of  the  National  Academy  of  Sciences,  which  contains 
no  references  supporting  the  use  of  the  drugs  for  the  treatment  of 
mental  retardation.   Indeed,  an  examination  of  the  report  reveals  a 
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conscious  effort  to  restrict  the  use  of  the  drugs  to  the  treatment 
of  psychotic  disorders.   Thus,' in  the  case  of  Thorazine,  the  drug 

was  originally  indicated  "for  agitation,  tension,  apprehension,  or 

30 
anxiety  (moderate  to  severe)."    However,  the  Panel  on  Psychiatric 

Drugs  found  that  this  indicated  use  was  too  broad  and  should  be 

limited  to  psychotic  disorders: 

COMMENTS:   The  indication  as  worded  cannot  be 
adequately  justified  on  the  basis  of  the 
research  reviewed.   Thorazine  is  an  effective 
agent  for  agitation,  tension,  apprehension, 
and  anxiety  in  psychotic  or  potentially 
psychotic  states  (by  this  is  meant  the  agita- 
tion of  a  severely  depressed  patient  who  may 
not  be  psychotic  at  the  time  or  the  initial 
agitation  of  a  patient  on  his  way  to  a  florid 
psychotic  schizophrenic  state)  ,  but  has  not 
been  clearly  shown  to  be  effective  for  similar 
symptoms  occurring  in  neurotic  patients.   For 
the  latter  patients,  Thorazine  is  not  reliably 
beneficial  with  regard  to  the  above  symptoms; 
it  is  often  poorly  tolerated,  and  may  lead  to 
unpleasant  subjective  effects  in  these  persons. 


31 


The  reference  in  the  package  inserts  for  Mellaril  and 
Thorazine  to  the  effect  that  the  drugs  are  "Probably  effective  for 
the  control  of  moderate  to  severe  agitation,  hyperactivity  or 
aggressiveness  in  disturbed  children"  in  no  way  implies  that  the 
drugs  can  be  used  for  nonpsychotic  mentally  retarded  children.   It 
is  well  accepted  that  the  term  "disturbed"  refers  to  the  mentally 
ill,  not  the  mentally  retarded.   In  addition,  the  only  reference 
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given  by  the  Panel  on  Psychiatric  Drugs  to  support  this  "probably 
effective"  use  was  an  article  measuring  the  effectiveness  of 

Thorazine  on  institutionalized  mentally  ill  —  not  mentally 

32 
retarded  --  children. 

Moreover,  the  findings  of  Lipman  Indicate  that  the 
dosages  being  used  in  institutions  are  in  many  cases  far  'in  excess 
of  the  manufacturers'  recommended  levels.   For  example,  Lipman  found 

that  Thorazine  is  prescribed  by  institutions  in  amounts  ranging  from 

33 
W   to  3000  mg/day.    Standard  medical  practice  indicates  that  the 

usual  range  for  Thorazine  is  300  to  800  mg/day  and  in  extreme  cases 

31 
it  can  range  from  30  to  2  000  mg/day.    The  same  over-prescribing 

of  drugs  is  evidenced  in  the  institutional  use  of  Mellaril,  Lipman 's 

survey  finds  that  its  use  ranges  from  25  to  1800  mg/day,  whereas  the 

usual  range  for  Mellaril  is  100  to  500  mg/day  and  in  extreme  cases  it 

35 
can  range  from  30  to  800  mg/day. 

It  should  again  be  remembered  that  Lipman 's  findings 
are  based  on  voluntary  responses  by  institutions  and  that  in  fact 
the  dose  range  in  current  use  probably  exceeds  even  those  reported 
in  the  survey.   Some  observers  familiar  with  drug  practices  in 
institutions  have  indicated  that  drugs  are  at  times  prescribed  in 
amounts  which  exceed  the  generally  recommended  dosages  by  ten  or 
twenty  times. 


100 


HOGANaHARTSON 

The  Honorable  Alexander  M,  Schmidt 
July  16,  1974  ...  page  16. 


It  is  thus  clear  that  the  FDA  has  never  approved  the  use 
of  phenothiazines  for  the  management  of  the  mentally  retarded.   This 
is  not  surprising  since  existing  medical  evidence  indicates  that  the 
drugs  have  absolutely  no  general  treatment  value  for  the  mentally 
retarded.   It  is  equally  apparent  that  the  drugs  are  unsafe  for  use 
on  the  mentally  retarded  since  the  risks  associated  with  the  side 
effects  of  phenothiazines  are  not  outweighed  by  any  treatment  value. 

Phenothiazines  are  thus  neither  safe  nor  effective  for 
the  general  treatment  of  the  mentally  retarded,  have  never  been 
approved  by  the  FDA  for  that  piarpose,  and  are  being  used  in  dosages 
which  exceed  even  those  prescribed  for  legitimate  purposes.   FDA  has 
clearly  stated  in  its  regulations  that  when  a  new  drug  is  being  used 
for  a  use  or  at  dosages  not  provided  for  in  the  approved  NDA  for 
that  drug,  FDA  will  consider  the  dose  or  use  to  be  "new"  (21  C.F.R, 
§  310.3  (h)  ).   FDA  approval  of  a  supplemental  NDA  would  be  necessary 
before  the  drug  could  be  distributed  for  the  new  use  or  dose. 

Since  the  phenothiazines  are  new  drugs  and  are  subject 
to  approved  NDA's,  their  use  in  a  manner  or  at  a  dosage  level  which 
is  inconsistent  with  their  approved  NDA's  makes  those  products 
investigational  for  those  uses  or  doses,  and  the  products  are  subject 
to  the  IND  provisions  of  the  statute.   Consequently,  the  shipment  of 
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phenothiazines  in  interstate  commerce  for  the  purposes  of  managing 
the  mentally  retarded  is  illegal  unless  the  manufacturers  now  file 
an  IND  with  the  FDA  and  comply  with  the  IND  regulations. 

The  fact  that  the  use  of  phenothiazines  in  institutions 
for  the  mentally  retarded  may  be  pursuant  to  valid  prescriptions  is 
no  bar  to  FDA  action.   FDA  has  made  it  clear  that  where  the  practice 
of  prescribing  a  new  drug  for  an  unapproved  use  or  dose  becomes 
widespread  or  endangers  the  piiblic  health,  it  will  take  appropriate 
steps  to  protect  the  public. 

Proposed  regulations  published  on  August  15,  1972  (see 
Attachment  A),  set  forth  FDA's  recognition  of  the  practitioner's 
right  to  prescribe  new  drugs  for  unapproved  uses  or  doses,  but  also 
establish  FDA's  position  when  such  prescribing  becomes  widespread 
and  indicate  proposed  courses  of  action  which  FDA  will  follow  in 
such  a  situation.   The  proposed  courses  of  action  are  as  follows: 

(1)  Revision  of  the  package  insert  may  be 
required  to  add  a  specific  contraindication  or 
warning  against  the  unapproved  use. 

(2)  The  manufacturer  may  be  required  to 
obtain  and  submit  the  available  data  with 
respect  to  the  unapproved  use,  or  to  sponsor 
clinical  trials  to  determine  the  safety  and 
effectiveness  of  the  drug  for  the  unapproved 
use. 
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(3)   If  substantial  evidence  of  safety  and 
effectiveness  is  available,  revision  of  the 
package  insert  may  be  permitted  or  required  to 
add  the  unapproved  use  as  an  approved  use  and 
to  state  the  conditions  under  which  the  drug 
is  safe  and  effective  for  that  use. 

(i|)   Revision  of  the  package  insert  may  be 
required  to  state  that  a  prescription  for  the 
drug  should  not  be  refilled. 

(5)  Revision  of  the  package  insert  may  be 
required  to  state  that  the  drug  should  be 
distributed  only  through  specified  channels 
(e.g.,  hospital  pharmacies)  and/or  should  be 
prescribed,  dispensed,  or  administered  only  by 
physicians  with  specified  qualifications, 

(6)  The  investigational  new  drug  authority, 
as  well  as  the  new  drug  approval  authority,  may 
be  invoked  to  impose  a  requirement  that  the  drug 
may  be  distributed  only  through  specified 
channels  and/or  may  be  prescribed,  dispensed,  or 
administered  only  by  physicians  with  specified 
qualifications . 

(7)  The  package  of  the  drug  dispensed  to 
the  patient  may  be  required  to  contain  a 
package  insert  containing  appropriate  informa- 
tion for  the  safe  and  effective  use  of  the  drug 
by  the  layman. 

(8)  The  approval  of  the  new  drug  application 
may  be  revoked. 

Under  the  circumstances,  it  is  submitted  that  it  would  be  appropriate 
for  the  FDA  to  take  any  one  or  more  of  the  actions  specified  in 
paragraphs  1,  H,   5,  6  and  8.   The  action  specified  in  paragraph  7 
could  also  be  considered  as  supplemental  relief  but  would,  standing 
alone,  be  clearly  inadequate  in  light  of  the  obvious  inability  of 
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many  mental  retardates  to  comprehend  label  restrictions.  Alterna- 
tives 2  and  3  are  clearly  inappropriate  in  view  of  the  existing 
medical  literature  with  respect  to  the  drugs'  ineffectiveness  and 
adverse  reactions. 

In  addition,  the  FDA  should  carefully  investigate 
current  marketing  practices  of  the  phenothiazine  manufacturers  to 
determine  whether  and  to  what  extent  they  are  encouraging  the  use 
of  the  drugs  for  the  management  and  control  of  the  mentally  retarded. 
The  proposed  regulation  on  unapproved  uses  also  establishes  FDA ' s 
concern  over  any  action  by  a  manufacturer  or  his  representative  or 
any  other  person  in  the  distribution  chain  who  directly  or  indirectly 
suggests  to  a  practitioner  or  to  the  patient  that  an  NDA'd  drug  can 
be  used  for  an  unapproved  use  or  dose  for  which  the  drug  is  neither 
labeled  nor  advertised.   If  evidence  is  obtained  which  demonstrates 
that  phenothiazine  manufacturers  are  aware  of  and  are  encouraging 
the  misuse  of  phenothiazines  on  mental  retardates,  such  action  would 
directly  violate  the  Act  and  is  punishable  accordingly,   FDA  could 
institute  an  injunction  action  to  halt  the  dissemination  of  such 
information  by  the  manufacturer  or  other  person  or  could  institute 
criminal  proceedings  against  responsible  corporate  officials. 
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III.   Conclusion 

We  respectfully  urge  the  FDA  to  invoke  all  of  its 
powers  to  ensure  that  the  continued  distribution  of  phenothiazines 
for  the  purposes  of  managing  and  controlling  the  mentally  retarded 
be  stopped  immediately.   This  can  be  done  so  as  to  permit  the  con- 
tinued legitimate  prescribing  of  the  drugs  for  the  mentally  ill 
and  for  the  temporary  control  of  the  severely  retarded  under  proper 
medical  supervision.   But  it  is  extremely  important  that  the 
widespread  and  indiscriminate  use  of  this  generally  ineffective  and 
clearly  unsafe  drug  be  stopped.   Not  only  is  it  endangering  the 
safety  and  well-being  of  thousands  of  institutionalized  mental 
retardates,  but  it  is  impairing  their  treatment  and  contributing  to 
the  continued  existence  of  inadequately  staffed  custodial  institu- 
tions for  the  mentally  retarded. 

We  hope  you  will  not  hesitate  to  call  upon  us  or  The 
Mental  Health  Law  Project  if  there  is  anything  we  can  do  to  be  of 
further  assistance.  As  we  indicated  at  the  outset,  this  letter  is 
only  a  summary  of  our  findings  and  conclusions  which  can  be 
amplified  and  supported  by  additional  citations  as  well  as  the 
testimony  of  experts  familiar  with  current  institutional  practices 
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and  pharmaceutical  standards.   However,  we  believe  the  information 
contained  in  this  letter  is  sufficient  to  justify  immediate  FDA 
action. 

Sincerely, 


Dennis  J.  Lehr 


Alvin  Ezrin 


David  S.  Tatel 


Attachment 


copy  to : 


Charles  R.  Halpern,  Esquire 
The  Mental  Health  Law  Project 
?.751  N  Street,  N.  W. 
Washington,  D.  C.  20036 
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Proposed  Rule  Making 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Morkcling  Service 

[  7  CFR  Part  1050  1 
MILK  IN  THE  CENTRAL  ILLINOIS 
MARKETING  AREA 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  Ihe  Order 
Notice  Is  hereby  given  that,  pursuant 
to   the   provisions   of    the   Agricultural 
Marketing   Agreement   Act  of    1937.   as 
amended  (7  U  SC.  601  et  seq).  the  sus- 
pension of  certain  provisions  of  the  order 
regulating  the  handling  of  milk  In  the 
central  Illinois  marketing  area  Is  being 
considered  (or  the  month  of  August  1972. 
All  persons  who  desire  to  submit  writ- 
ten data,  views,  or  arguments  In  connec- 
tion with  the  proposed  suspension  should 
file  the  same  with   the  Hearing  Clerk, 
Room    112-A,   Administration   Building, 
US.  Department  of  Agriculture,  Wash- 
ington, DC.  20250,  not  later  than  3  days 
from  the  date  of  publication  of  this  notice 
In  the  Federal  Recisteb.  All  documents 
filed  should  be  In  quadruplicate. 

AJl  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  Inspection  at  the  ofTice  of  the 
Hearing  Clerk  during  regular  business 
horus  (7  CFR  1.27(b)). 

The  provisions  proposed  to  be  sus- 
pended are  as  follows: 

1.  In  5  1050.14,  paragraphs  (c)  (2) 
and  (3). 

Statement  of  consideration.  The  pro- 
po.'^cd  siisiicn.*^lon  action  would  i>erniit 
unlimited  diversion  of  producer  milk  un- 
der the  central  Illinois  order  for  the 
month  of  August  1972  under  the  same 
rule  of  unlimited  diversions  as  applied 
In  May,  June,  and  July  1972. 

The  suspension  action  was  requested 
by  Associated  Milk  Producers.  Inc.  The 
producer  association  claims  that  such 
action  Is  necessary  in  order  to  enable  its 
member  producers  to  maintain  producer 
ctatus  under  tlie  order  for  the  month  of 
August.  A  distributing  plant  to  which  a 
number  of  the  association's  member  pro- 
ducers ship  has  been  experiencing  a  de- 
cline in  Class  I  sales  along  with  an  In- 
crease In  Class  II  sales.  Specialization  In 
Class  II  products  at  this  particular  plant, 
lack  of  Class  I  sales  to  schools  during 
August,  and  Increasing  competition  from 
other  handlers  were  cited  as  reasons  for 
the  current  situation.  Suspension  of  the 
diversion  limitations  was  requested  to 
lacilltate  the  orderly  disposition  of  re- 
eerve  milk  and  to  provide  continued  pro- 
ducer status  for  Uic  aforementioned 
producers  under  tho  order. 


Signed  at  Washington,  DC,  on  Au- 
gusts, 1972. 

John  C.  Blitm, 
Deputy  Administrator, 
Regulatory  Programs. 
(PR  Doc.72-12843  Filed  8-14-72.8:48  am) 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
[  21  CFR  Part  130  1 
LEGAL  STATUS  OF  APPROVED  LA- 
EELING  FOR  PRESCRIPTION  DRUGS; 
PRESCRIBING  FOR  USES  UNAP- 
PROVED BY  THE  FOOD  AND  DRUG 
ADMINISTRATION 

Notice  of  Proposed  Rule  Making 

The  widespread  use  of  certain  pre- 
scription drugs  for  conditions  not  named 
In  the  ofTiclal  labeling  has  led  to  ques- 
tions concerning  the  legal  responsibilities 
of  the  prescribing  physicians,  and  the 
position  of  the  Food  and  Drug  Adminis- 
tration with  respect  to  such -use.  Accord- 
ingly, the  Commissioner  proposes  to  add 
a  new  regulation  clarifying  the  applica- 
ble legal  requirements  and  specifying  ac- 
tions that  may  be  taken  by  the  Food  and 
Drug  Administration  with  respect  to  un- 
approved uses  of  approved  prescription 
drugs. 

Section  505  of  the  Federal  Food,  Dnig. 
and  Cosmetic  Act  prohibits  the  introduc- 
tion or  delivery  for  introduction  into  In- 
terstate commerce  of  any  new  drug  with- 
out the  filing  of  an  Investigational  new 
drug  plan  or  approval  of  a  new  drug  ap- 
plication. Unlike  the  adulteration  and 
misbranding  provisions  of  the  Act,  the 
new  drug  provisions  apply  only  at  the 
moment  of  shipment  in  hiterstale  com- 
merce and  not  U)  action  taken  subsequent 
to  .shipment  In  Interstate  commerce.  In 
United  Slates  v.  Phelps  Dodge  Mercan- 
tile Co..  157  F.  2d  453  (9th  Cir.  1946), 
cert,  denied.  330  US.  818  (1947).  the 
court  held  that  Molations  while  products 
are  held  for  sale  after  Interstate  ship- 
ment did  not  come  within  the  Jurisdic- 
tion of  the  Act.  As  a  result  of  that  deci- 
sion. Congress  enacted  the  Miller  amend- 
ment of  1948.  62  Stat.  582.  amending 
section  301  (k)  of  the  Act  to  extend  the 
reach  of  the  adulteration  and  misbrand- 
ing provisions  of  the  Act  to  violations 
after  Interstate  slilpmcnt.  The  1948 
amendment  did  not.  however,  also  ex- 
tend tlie  reach  of  the  new  drug  provi- 
sions of  the  Act,  which  are  separate  from 
the  adulteration  and  misbranding  provi- 


sions, to  action  taken  after  Interstate 
shipment. 

The  major  objective  of  the  drug  provi- 
sions of  Uie  Federal  Food.  Drug,  and  Cos- 
metic Act  Is  to  assure  that  drugs  will  be 
safe  and  effective  for  use  under  the  con- 
ditions of  use  prescribed,  recommended. 
or  suggested  In  the  labeling  thereof.  Thus, 
new  di-ug  approval  and  antibiotic  drug 
certification  are  regulated  by  law.  both 
in  the  prescrlber's  and  the  patient's  In- 
terest. When  a  new  drug  is  approved  for 
marketing,  the  conditions  of  use  that 
have  been  approved  are  required  to  be  set 
forth  in  detail  In  the  offlcial  labeling. 
This  labeling  must  accompany  the  drug 
in  Interstate  shipment  md  must  contain 
adequate  Information  for  safe  and  effec- 
tlve  use  of  the  ding.  Including:  Indica- 
tions, effects,  dosages,  routes,  methods, 
and  frequency  and  duration  of  adminis- 
tration, contraindications,  side  effects, 
and  precautions.  The  labeling  is  derived 
from  tiie  data  submitted  witli  the  new 
drug  application.  It  presents  a  full  dis- 
closure summarization  of  drug  use  Infor- 
mation, which  the  supplier  of  the  drug  is 
required  to  develop  from  accumulated 
clinical  experience,  and  systematic  drug 
tri.als  consisting  of  preclinical  Investiga- 
tions and  adequate  well-controlled  clini- 
cal investigations  that  demonstrate  the 
drug's  safety  and  the  effectiveness  it  pur- 
ports or  is  represented  to  possess. 

If  an  approved  new  drug  is  shipped  In 
interstate  commerce  with  the  appro\'ed 
package  insert,  and  n(?itlier  the  shipjier 
nor  tile  recipient  intends  that  It  be  used 
for  an  unapproved  pui-pose.  the  require- 
ments of  section  505  of  the  Act  are  satis- 
fied. Once  the  new  drug  is  in  a  local 
phannaey  after  interstate  shipment,  the 
physician  may.  as  part  of  the  practice  of 
medicine,  lawfully  prescribe  a  diUerent 
dosage  for  his  patient,  or  may  otherwise 
vary  the  conditions  of  use  from  those  ap- 
proved in  the  package  insert,  without  In- 
forming or  obtaining  the  approval  of  the 
Food  and  Drug  Administration. 

This  interpretation  of  the  Act  Is  con- 
sistent with  congressioi\al  Intent  as  indi- 
cated In  the  legislative  history  of  the 
1938  Act  and  tlie  drug  amendments  of 
19G2.  Throughout  tlie  debate  leading  to 
enactment,  there  were  repeated  state- 
ments that  Congress  did  not  intend  the 
Food  and  Drug  Admlnis'tiation  to  Inter- 
fere with  medical  practice  and  references 
to  the  understanding  that  the  bill  did 
not  purpoit  to  regulate  the  practice  of 
medicine  as  between  the  physician  and 
the  patient.  C\)ngress  recognized  a 
patient's  right  to  seek  civil  damages  in 
the  courts  if  there  should  be  evidence  of 
malpractice,  and  declined  to  provide  any 
legislative  restrictions  upon  the  medical 
profession. 


Vo.  U9 T 
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In  (he  1938  Act  and  the  1962  amend- 
ments. howc\cr.  Congress  clearly  re- 
quired Ihc  Food  and  Drug  Administra- 
tion to  control  the  availability  of  drugs 
lor  prescribing  by  physicians.  Under  the 
1938  Act,  a  new  drug  could  not  be  mar- 
keted unless  a  new  drug  application 
establishing  the  drug's  safety  had  been 
allowed  to  become  clTcctlve  by  the  Food 
and  Drug  Administration.  Under  the  1902 
amendment,  no  new  drug  is  permitted 
on  the  market  until  the  Food  and  Drug 
Administiation  approves  a  new  drug  ap- 
plication demonstrating  both  Its  safety 
and  effectiveness. 

Under  the  1962  amendments,  more 
over,  the  Food  and  Drug  Administration 
Is  required  to  re^cw  the  labeling  for 
every  new  drug.  Including  the  package 
Insert  for  prescription  new  drugs,  and  to 
approve  It  as  not  false  or  misleading  in 
any  particular.  In  approving  the  labeling 
the  Food  and  Drug  Administration  must 
determine  both  that  the  content  Is  en- 
tirely truthful,  and  that  It  omits  no  In- 
formation pertinent  to  the  safe  and  effec- 
tive prescribing  of  the  drug  by  the  physi- 
cian. Congress  intended  the  labeling  to 
be  a  full,  complete,  honest,  and  accurate 
appraisal  of  tlie  important  facts  that 
have  reliably  been  proved  about  the  drug. 

Thus,  although  It  Is  clear  that  Congress 
did  not  Intend  the  Food  and  Drug  Ad- 
ministration to  regulate  or  interfere  with 
the  practice  of  medicine,  it  Is  equally 
clear  that  it  did  intend  that  the  Food 
and  Drug  Administration  determine 
those  drugs  for  which  there  exists  sub- 
etantial  evidence  of  safety  and  efTective- 
ness  and  thus  will  be  available  for  pre- 
scribing by  the  medical  profession,  and 
additionally,  what  information  about  the 
drugs  constitutes  truthful,  accurate,  and 
full  disclosure  to  permit  safe  and  effec- 
tive prescription  by  the  physician.  As  the 
law  now  stands,  therefore,  the  Food  and 
Drug  Administration  is  charged  with  the 
responsibility  for  Judging  the  safety  and 
effectiveness  of  drugs  and  the  truthful- 
ness of  their  labeling.  The  physician  is 
then  responsible  for  making  the  final 
Judgment  as  to  which.  If  any.  of  the 
available  drugs  his  patient  will  receive 
In  the  light  of  the  information  contained 
In  their  labeling  and  other  adequate  sci- 
entific data  available  to  him. 

Although  the  Act  does  not  require  a 
physician  to  "ile  an  Investigational  new 
drug  plan  before  pri  "iTibing  an  approved 
drug  for  unapproved  uses,  or  to  submit  to 
the  Food  and  Drug  Administration  data 
concerning  the  therapeutic  results  and 
the  adverse  reactions  obtained,  it  is  .some- 
times In  the  best  Interests  of  the  physi- 
cian and  the  public  that  this  be  done.  The 
physician  should  recognize  that  such  use 
Is  Investigational,  and  he  should  take  ac- 
count of  the  scientific  principles,  Includ- 
ing the  moral  and  ethical  considerations, 
applicable  to  the  safe  use  of  Investiga- 
tional drugs  in  human  patients.  When 
the  rcsulUs  of  treatment  are  reported 
completely  and  accurately  the  data  may 
be  helpfiil  to  patients  and  physicians  as 
well  as  to  the  Food  and  Drug  Adminis- 
tration. Such  Information  can  lead  to 
warnings  against  dangerous  unapproved 
uses,  or,  on  the  other  hand,  to  acceptance 
of  previously  unknown  uses. 
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Physicians  have  been  concerned  that 
the  failure  to  follow  the  labeling  of  a 
drug  may  reader  them  unduly  liable  for 
m.alpr.acticc. 

Although  labeling,  along  with  medical 
articles,  tests,  and  expert  opinion,  may 
constitute  evidence  of  the  proper  prac- 
tice of  medicine.  It  Is  not  controlling  on 
this  Issue.  The  labeling  Is  not  Intended 
either  to  preclude  the  physician  from 
using  his  best  Judgment  In  the  interest 
of  the  patient,  or  to  Impose  liability  if  he 
does  not  follow  the  package  Insert.  A 
physician  should  recognize,  however,  that 
the  package  Insert  represents  a  summary 
of  the  Important  information  on  the  con- 
ditions imdcr  which  the  drug  has  been 
shown  to  be  safe  and  effective  by  ade- 
quate scientific  data  submitted  to  the 
Food  and  Drug  Administration. 

Where  the  unapproved  use  of  an  ap- 
proved new  drug  becomes  widespread  or 
endangers  the  public  health,  the  Food 
and  Drug  Administration  Is  obligated  to 
Investigate  it  thoroughly  and  to  take 
whatever  action  is  warranted  to  protect 
the  public.  Seveial  alternative  courses 
of  action  are  available  to  the  Food  and 
Drug  Administration  under  these  circum- 
stances, depending  upon  the  specific 
facts  of  each  ca.se.  These  actions  include: 
Requlnng  a  change  in  the  labeling  to 
warn  against  or  to  approve  the  unap- 
proved use.  seeking  substantial  evidence 
to  substantiate  the  use.  restricting  the 
channel  of  distribution,  and  even  with- 
drawing approval  of  the  drug  and  re- 
moving it  from  the  market  in  extreme 
cases.  When  necessary,  the  Food  and 
Di-ug  Administration  will  not  hesitate  to 
take  whatever  action  of  this  nature  may 
be  required  to  bring  possible  harmful  use 
of  an  approved  drug  imder  control. 

Section  1.106  of  the  legulations  (21 
CFR  1.106)  requires  the  labeling  to  con- 
tain appropriate  information  with  re- 
spect to  all  intended  uses  of  the  drugs. 
Thus,  where  a  manufacturer  or  his  rep- 
resentative, or  any  person  in  the  chain 
of  distribution,  does  anything  that  di- 
rectly or  indirectly  suggests  to  the  physi- 
cian or  to  the  patient  that  an  approved 
drug  may  properly  be  used  for  unap- 
proved uses  for  which  it  Is  neither  labeled 
nor  advertised,  that  action  constitutes  a 
direct  violation  of  the  Act  and  is  punish- 
able accordingly. 

The  Commissioner  believes  it  Im- 
port.ant  that  the  public,  the  medical  pro- 
fession, and  the  pharmaceutical  industry 
fully  appreciate  the  statutory  provisions 
enacted  by  Congress  that  are  controlling 
under  these  circumstances. 

Therefore,  pursuant  to  provisions  of 
the  Federal  Food,  Drug,  and  CosmeUc 
Act  (.sec.  605,  701.  76  SUat.  781-785.  as 
amended.  52  Stat.  1065-1055:  21  U.S.C. 
355  371)  and  under  authority  delegated 
to  the  Commisioner  (21  CFR  2.120).  It  Is 
proposed  that  the  following  new  section 
be  added  to  Part  130: 

§  130 I'eal  Mnlus  of  I.iliclinE,  in- 

rliiilins  pnckaKe  imcrU  »n<l  pniilucl 
hrocliiirrs,  for  prcsrriplion  dmci; 
prf<icribinp  for  uscfl  unapproved  by 
llie  Food  and  Drue  Adniinistralioii, 
(a)  The  Food  and  Drug  Administra- 
tion approves  labeling  for  s  prescriptloa 


new  urug  as  part  of  the  new  drug  ap- 
proval process.  SupplemcntoJ  new  drug 
applications  may  periodically  result  In 
revision  of  the  labeling. 

( 1 )  The  labeling  approved  by  the  Food 
and  Drug  Adnunistration  in  a  prescnp- 
tion  new  drug  application  summarizes  all 
Information  with  respect  to  the  condi- 
tions of  use  for  which  substantial  evi- 
dence is  available  to  the  Food  and  Drug 
Administration  that  the  drug  Is  safe  and 
effective. 

(2)  A  prescription  new  drug  may  not 
be  shipped  in  interstate  commerce  when 
Intended  for  uses  not  contained  In  the 
currently  approved  labeling.  Such  un- 
approved uses  may  Include,  inter  alia,  a 
different  dosage,  or  a  different  patient 
population,  or  a  different  regimen,  than 
that  approved.  Section  505  of  the  Federal 
Food,  Drug,  and  CosmeUc  Act  requires 
that  a  manufacturer,  physician,  or  other 
person  who  sldps  or  requests  shipment  of 
a  prescription  new  drug  in  interstate 
commerce  with  the  Intent,  or  for  the 
purpose,  of  an  unapproved  use  must  first 
file  with  the  Food  and  Drug  Administra- 
tion an  investigational  new  drug  plan  as 
set  out  in  §  130.3. 

(3)  Once  a  prescription  new  di-ug  has 
been  shipped  In  intei'state  commerce  in- 
tended for  its  approved  use(sl  under  ap- 
proved labeling,  the  Federal  Food,  Drug, 
and  Cosmetic  Act  does  not  require  a 
physician  to  file  with  the  Food  and  Drug 
Administration  an  investigational  new 
drug  plan  in  order  to  lawfully  prescribe 
the  drug  for  an  unapproved  use.  when 
such  prescribing  is  done  as  part  of  the 
practice  of  medicine. 

(b)  When  an  unapproved  use  of  a  new 
drug  may  endanger  patients  or  create  a 
public  health  hazaid,  or  provide  a  benefit 
to  patients  or  to  the  public  health,  the 
Food  and  Drug  Administration  is  obli- 
gated to  take  one  or  more  of  the  follow- 
ing courses  of  action: 

(1)  Revision  of  the  package  Insert 
may  be  required  to  add  a  specific  contra- 
indication or  warning  against  the  un- 
approved use. 

(2)  The  manufacturer  may  be  re- 
quired to  obtain  and  submit  the  available 
data  with  respect  to  the  unapproved  use, 
or  to  .sponsor  clinical  trials  to  determine 
the  safety  and  effectiveness  of  the  drug 
for  the  unapproved  use. 

(3)  If  substantial  evidence  of  safety 
and  effectiveness  is  available,  revision  of 
tho  package  insert  may  be  permitted  or 
required  to  add  the  unapproved  use  as 
an  apiiroved  use  and  to  state  the  condi- 
tions under  which  the  drug  Is  safe  and 
effective  for  that  use. 

(4)  Revision  of  the  package  Insert 
may  be  required  to  state  that  a  prescrip- 
tion for  the  drug  should  not  be  refilled. 

(5)  Revision  of  the  package  Insert 
may  be  required  to  state  that  the  drug 
should  be  '  distributed  only  through 
specified  channels  (eg.,  hospital  phar- 
macies) and/or  should  be  prescribed 
dispensed,  or  administered  only  by  phy- 
sicians with  specified  qualifications. 

(6)  The  Investigational  new  drug  au- 
thority, as  well  as  the  new  drug  approval 
authority,  may  be  Invoked  to  Impose  a 
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requirement  that  the  drug  may  be  dis- 
tributed only  through  spccUled  chan- 
nels and/or  mrvy  be  prescribed,  dis- 
pensed, or  administered  only  by 
physicians  with  speclllcd  quaHflcatlons. 

(7)  Tlie  packapc  of  the  drug  dispensed 
to  the  patient  may  be  required  to  con- 
tain a  package  Insert  containing  appro- 
priate inlormatlon  for  the  safe  and  ef- 
fective use  of  the  drug  by  the  layman. 

(8)  The  approval  ol  the  new  drug  ap- 
plication may  be  revoked. 

Interested  persons  may.  within  60 
days  after  publication  hereof  In  the 
Federal  Register,  file  with  the  Hearing 
Clerk.  Department  of  Health.  Ediicatloii. 
and  Welfare.  Room  6-88.  5600  Fishers 
Lane.  Rockvillc.  Md.  20052.  written  com- 
ments (preferably  In  quintupllcate)  re- 
garding this  proposal.  Comments  may  be 
accompanied  by  a  memorandum  or  brief 
In  support  thereof.  Received  comments 
may  be  seen  In  the  above  office  during 
working  hours.  Monday  through  Friday. 
DaUd:  July  30. 1972. 

j  Chables  C.  Edwards. 

j         Commissioner  of  Food  and  Drugs. 

I     IFRDoc.72-I2ei2  Filed  8-14-72:8:45  omi 


DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 
[  14  CFR  Part  47] 
lOocket  No.  I127I:  Reference  Notice  71-21 J 
NOTICE  OF  OWNERSHIP  BY  TRANS- 
FEREE   OF    U.S.    REGISTERED    AIR- 
CRAFT 

Withdrawal  of  Notice  of  Proposed 
Rule   Making 

The  purpose  of  this  notice  Is  to  with- 
draw Notice  71-21  (36  PJl.  14271)  In 
Which  the  Federal  Aviation  Administra- 
tion solicited  comments  on  a  proposed 
amendment  to  Part  47  ol  the  Federal 
Aviation  Regulations  that  would  have  re- 
quired the  buyer  or  other  transferee  of 
an  aircraft  last  reglstcied  In  the  United 
Btates  to  not.fy  the  FAA  of  his  owner- 
ship within  10  days  Dfter  he  becomes  the 
owner,  unless  within  that  period  he  sub- 
mitted an  application  for  aircraft  reg- 
istration under  that  part. 

Since  the  Issuance  of  Notice  71-21, 
lurther  study  has  revealed  that  the  an- 
nual registration  eligibility  reporting 
under  5  47.44  has  resulted  In  aircraft 
records  being  more  current  and  accurate 
than  previously.  Consequently,  It  ap- 
pears that  rule  making  action  on  the 
proposed  amendment  is  no  longer  appio- 
priate,  and  that  Notice  71-21  should  be 
withdrawn. 

Tlie  withdrawal  of  this  notice,  how- 
ever, does  not  preclude  the  FAA  from  Is- 
suing similar  notices  In  the  future  nor 
does  It  commit  the  FAA  to  any  course 
of  action. 

In  consideration  of  the  foregoing,  the 
notice  of  proposed  rule  making  published 


In  the  Federal  Recister  (36  PJt.  14271) 
on  August  3,.1971.  ajid  circulated  as  No- 
tice 71-21,  entitled  "Notice  of  Ownership 
by  Tnmsfcrcc  of  U.S.  Registered  Air- 
craft" Is  hereby  withdrawn. 

This  withdrawal  Is  Issued  under  the 
authority  of  section  313(a)  of  the  Fed- 
eral Aviation  Act  of  1958  (49  U.S  C.  1354 
(a)),  and  section  6(c)  of  the  Department 
of  Transportation  Act  (49  U.S.C. 
1655(c)). 

Issued  In  Oklahoma  City,  Okla..  on 
August  3,  1972. 

A.  L.  Coulter. 
'  Director, 

Aeronautical  Center. 
IFH  Doc.72-12841  Piled  8-14-72.8:48  ami 

National  Highway  TrofTic  Safely 

Administration 

I  49  CFR  Part  571  ] 

(Docket  No.  71-7;  Notice  3) 

TRUCK-CAMPER   LOADING 

Notice  of  Proposed  Rulemaking 

The  purpose  of  this  notice  Is  to  pro- 
pose an  amendment  to  49  CFR  571.126. 
Motor  Vehicle  Safety  Standard  No.  126, 
Truck-Camper  Loading,  that  would  re- 
quire slide-in  campers  to  be  Identified 
by  a  camper  Identilication  number. 

Standard  No.  126  (37  F.R.  16496)  re- 
quires each  sllde-ln  camper  manufac- 
tured on  or  after  January  1.  1973.  to 
have  a  label  permanently  aflixed  to  It. 
stating  the  manufacturer's-  name,  cer- 
tification of  compliance,  month  and  year 
of  manufacture,  and  certain  other  Infor- 
mation. The  NHTSA  believes  that  a 
camper  Identification  number  should  be 
added  to  the  label  to  facilitate  any  fu- 
ture defect  notification  and  recall  cam- 
paigns that  might  occur,  and  herewith 
proposes  that  campers  be  identified  with 
a  number  which,  like  the  vehicle  Identi- 
fication number  required  by  Standard 
No.  115,  would  not  be  Identical  within  a 
10-year  period. 

In  consideration  of  the  foregoing,  it 
Is  proposed  that  49  CFR  571.126,  Motor 
Vehicle  Safety  Standard  No.  126.  be  re- 
vised by  adding  paragraph  (e)  to 
paragraph  85.1.1  to  read  as  follows: 

(e)  Sllde-ln  camper  identification 
number:  Each  manufacturer  shall  as- 
sign a  number  for  Identification  pm-poses 
to  each  sllde-ln  camper,  which  shall  con- 
sist of  arable  numerals,  roman  letters, 
or  both.  The  tllde-ln  camper  Identifica- 
tion number  of  two  campers  manufac- 
tured by  a  manufacturer  within  a  10- 
year  period  shall  not  be  Identical. 

Interested  persons  are  Invited  to  sub- 
mit written  data,  views  or  arguments  on 
this  proposal.  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  to:  Docket  Section. 
National  Highway  Trafnc  Safety  Admin- 
istration. Room  5219,  400  Seventh  Street 


EW.,  Washington.  DC  20590.  It  is  re- 
quested, but  not  required,  that  10  copies 
be  submitted.  All  comments  received  be- 
fore the  close  of  business  on  Septem- 
ber 15,  1972,  will  be  considered,  and  will 
be  available  In  the  docket  at  the  above 
address  for  examination  both  before  and 
after  the  closing  date.  To  the  extent  pos- 
sible, comments  filed  after  the  above 
date  will  also  be  considered  by  the  Ad- 
ministration. However,  the  rulemaking 
action  may  proceed  at  any  time  after 
tliat  date,  and  comments  received  alter 
the  closing  date  and  too  late  for  consid- 
eration in  regard  to  the  action  will  be 
treated  as  susgestions  for  future  rule- 
making. The  Administration  will  con- 
tinue to  file  relevant  material,  as  It  be- 
comes available  in  the  docket  after  the 
closing  date  and  It  is  recommended  that 
Interested  persons  continue  to  examine 
the  docket  for  new  materials. 

Proposed  effective  date:  January  1, 
1973. 

This  notice  Is  Is-sued  imder  the  author- 
ity of  sections  103,  112,  114.  and  119  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  19G6  (15  U.S.C.  1392.  1401, 
1403.  1407)  and  the  delegation  of  au- 
thority at  49  CFR  1.51  and  49  CFR  501.8. 

Issued  on  August  3. 1972. 

Robert  L.  Carter. 
Associate  Administrator, 
Motor  Vehicle  Program. 
irRDo<:.72-128U  FUed  8-14-72:8:45  am) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for  Hous- 
ing Production  and  Mortgage 
Credit — Federal  Housing  Commis- 
sioner (Federal  Housing  Adminis- 
tration) 

[  24  CFR  Parts  203,  213,  222  ] 

1  Docket  No.  B-72-208I 
FHA    REQUIREMENT    OF    FLOOD    IN- 
SURANCE     IN      SPECIAL      FLOOD 
HAZARD  AREAS 

Notice  of  Proposed  Rule  Making 

The  Department  of  Housing  and  Ur- 
ban Development  proposes  to  require 
fiootl  hisurance  coveiage  If  propei-ty  se- 
curing a  mortgage  Insured  by  that  De- 
partment Is  located  In  a  special  flood 
iiazard  area,  as  designated  by  the  Secre- 
tary of  HUD.  and  If  the  first-fioor  eleva- 
tion of  the  property  is  less  than  1  foot 
above  the  specified  maximum  elevation 
of  such  area.  To  carry  out  this  policy  the 
Department  proposes  to  amend  Chapter 
II  of  Its  regulations  to  require  the  collec- 
tion by  the  mortgagee  and  the  payment 
by  the  mortgagor,  when  the  property  is 
located  In  such  areas,  of  flood  Insurance 
premiums. 

The  proposed  amendments  would  re- 
quire the  Inclusion  in  the  mortgage  of  a 
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November  26,  1974- 


The  Honorable  Alexander  M.  Schmidt 

Conmissioner  of  Food  and  Drugs 

U.S. ' Department  of  Health,  Education 

and  Welfare 
5600  Fishers  Lane 
Rockville,  Maryland  20852  . 

Dear  Commissioner  Schmidt: 

In  reviewing  the  November  1,  1974  letter  we  wrote  to  you 
concerning  widespread  abuse  of  phenothiazines  in  institutions  for 
the  mentally  retarded,  we  have  discovered  that  through  oversight 
there  were  certain  minor  omissions  in  the  text  on  pages  four  and 
five.  Accordingly,  we  are  enclosing  a  revised  copy  of  the  letter 
reflecting  the  addition  of  the  phrase  "or  other  specifically  identified 
conditions  for  which  the  drug  has  been  previously  approved"  in  para- 
graphs (1).,  (2)  ■  and  (5)  on  pages  four  and  five.   These  are  the  only 
changes  we  have  made  in  the  original  letter. 

We  hope  this  will  clarify  our  position  further. 

Sincerely, 


Dennis^-JFT^Lehr 


David  S.  Tatel nT 


Enclosure 


Peter  Hutt 
William  Vodra 
Jay  Cinque 
Tom  Hayes 
Al  Lisook 
Walter  Sloboda 
Robert  Sprague 
Charles  Halpern 
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November  1,  1974 


The  Honorable  Alexander  M.  Schmidt 
-Commissioner  of  Food  and  Drugs 
U,  S.  Department  of  Health, 

Education  and  Welfare 
5600  Fishers  Lane 
Rockville,  Maryland  20852 

Dear  Commissioner  Schmidt: 

On  July  16,  1974,  we  wrote  to  you  on  behalf  of  the  Mental 
Health  Law  Project  setting  forth  our  concern  that  extraordinary  amounts 
of  phenothiazines  are  presently  being  utilized  by  institutions  for  the 
mentally  retarded  throughout  the  country  for  the  purpose  of  making  their 
residents  more  manageable  and  without  proper  regard  to  psychiatric  diag- 
nosis or  the  presence  of  psychiatric  indications  which  would  justify 
such  usage.   On  that  same  date,  we  met  with  FDA  staff  in  order  to  amplify 
our  concerns  and  urge  the  FDA  to  take  immediate  action  to  ensure  that  ' 
this  dangerous,  unapproved  and  unwarranted  use  of  phenothiazines  be 
stopped  without  delay.   On  August  29,  1974,  we  received  a  telephone 
response  from  Mr.  William  Vodra  indicating,  among  other  things,  that 
our  letter  was  being  referred  to  the  FDA's  Pediatric  Subcommittee  of 
the  Advisory  Committee  on  Neuropharmacological  Drugs.   If  this  is  the 
only  action  the  FDA  plans  to  take  at  this  time,  we  believe  there  has 
been  a  basic  misunderstanding  of  our  position.   In  this  letter  we  shall 
clarify  our  views  and  set  out  the  specific  FDA  actions  which,  we  submit, 
are  required  by  law.  ^ 

In  our  July  16  letter  we  began  by  discussing  the  extent  to 
which  phenothiazines  are  being  used  in  institutions  for  the  mentally 
retarded.   We  noted  that  although  the  drugs  have  been  approved  for  the 
treatment  of  psychotic  disorders  such  as  schizophrenia  and  other  mental 
illnesses,  they  have  not  been  approved  for  controlling  objectionable 
behavior  in  the  absence  of  diagnosed  mental  illness.   Nonetheless,  it 
is  clear  that  the  drugs  are  used  on  a  widespread,  indiscriminate  basis 
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as  "chemical  strait jackets"  for  the  purpose  of  controlling  the  conduct 
of  institutionalized  mentally  retarded  residents  and-  easing  management 
problems  in  understaffed  institutions.! 

We  also  pointed  out  that  the  indiscriminate  use  of  ph-^no- 
thiazines  presents  certain  severe  hazards  to  those  for  whom  the  drug 
is  prescribed.   There  is  growing  evidence  that  the  drug  impairs  learning 
ability,  a  result  which  the  mentally  retarded,  and  particularly  mentally 
retarded  children,  can  least  afford.   Among  the  drugs'  other  side  effects 
are  Parkinsonism  and  Tardive  Dyskinesia.   While  such  side  effects  might 
be  tolerable  in  the  treatment  of  the  severely  psychotic,  they  are  unac- 
ceptable where  the  drugs  are  used  solely  for  the  purpose  of  management 
of  the  institutionalized  mentally  retarded. 2 


1.  As  noted  in  our  July  16  letter,  the  use  of  phenothiazines 
in  institutions  for  the  mentally  retarded  has  been  documented  in  a  NIMH 
survey  published  by  Lipman.   Lipman,  R.S. ,  "The  Use  of  Psychopharmaco- 
logical  Asents  in  Residential  Facilitips  -Fnr  tho  Rpt-a-nrloH  _■•  jwn  M<=,r.r.i  =  c_ 
cino,  F.J.  C^d.)  ,  Psychiatric  Approacht;i>-  to  Mental  Retardation,  Basic 
Books,  Inc.,  at  387-398  (1970).   The  findings  showed  that  psychotropic 
drugs  were  being  prescribed  for  ^12i   of  all  institutionalized  mentally 
retarded  persons,   Phenothiazines  were  by  far  the  most  prominent  drugs; 
Mellaril  and  Thorazine  alone  accounted  for  over  58%  of  psychotropic 
drug  usage. 

2.  The  indiscriminate  use  of  phenothiazines  for  the  control 
of  the  mentally  retarded  is  not  the  only  use  of  the  drugs  which  should 
be  investigated  by  the  FDA.   For  example,  they  are  used  to  control  the 
behavior  of  children  who  are  neither  mentally  ill  nor  mentally  retarded.  • 
In  Texas  juvenile  detention  facilities,  "Thorazine  and  other  mind  affec- 
ting drugs  are  often  prescribed  for  juveniles,  including  juveniles  who 
have  not  been  diagnosed  as  psychotic  and  juveniles  who  have  abused  drugs 
in  the  past."  Morales  .v.  Turman,  E.  D.  Tex.,  Slip  opinion,  p.  122 
(Sept.  3,  1974) .   Such  drugs  are  prescribed  and  administered  by  inade- 
quately trained  personnel.   In  one  Texas  juvenile  institution,  about 
half  the  residents  were  on  psychotropic  medication.   In  another,  an 
inadequately  trained  nurse  administered  injectable  Thorazine  when  a 
resident  was  "out  of  control,"  without  a  doctor's  prescription.   Slip 
opinion,  pp.  122-25. 
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Prompt  FDA  Action  Required. 

An  approved  class  of  drugs  is  being  promoted  and  pre- 
scribed on  a' system-wide  basis  for  an  unapproved  use,  namely,  the 
controlling  of  behavior  of  mentally  retarded  p'eople  in  institutions 
in  the  absence  of  diagnosed  mental  illness.   There  is  absolutely 
nothing  in  the  labeling  of  the  drugs, ^  the  approved  NDA's  or  the 
finding  of  the  National  Research  Council  of  the  National  Academy  of 
Sciences  which  indicates  that  the  drugs  have  ever  been  approved  for 
this  use.   Therefore,  the  FDA's  responsibility  for  sv';ift  and  decisive 
action  is  the  same  as  if  a  manufacturer  were  distributing  a  new  drug 
without  FDA  approval. 

The  FDA  has  itself  acknowledged  this  responsibility  in 
proposed  regulations  published  August  15,  1972  (37  Fed.  Reg.  16503) 
where  it  stated  that: 

Section  505  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  requires  that  a  manufacturer, 
physician,  or  other  person  who  ships  or  re- 
quests shipment  of  a  prescription  new  druz 
in  interstate  commerce  v.'ith  the  intent,  or 
for  the  purpose,  of  an  unapproved  use  must 
first  file  with  the  Food  and  Drug  Administra- 
tion an  investigational  new  drug  plan  as  set 
out  in  §  130.3. 

Moreover,  the  proposed  regulations  state  that  the  FDA  will  act  even 
though  the  xiltimate  use  of  the  drugs  might  be  pursuant  to  valid 
prescriptions  where,  as  here,  the  practice  of  prescribing  a  new  drug  ■ 
for  an  unapproved  use  "becomes  widespread  or  endangers  the  public  health. 
In  such  circumstances,  the  FDA's  own  proposed  regulations  recognize  that 
the  agency  is  "obligated  to  investigate. .. thoroughly  and  to  take  what- 
ever action  is  warranted  to  protect  the  public , " 


3.   The  only  exception  which  we  have  found  is  Serentil 
(mesoridazine)  which  claims  to  be  "excellent  or  good  in  the  management 
of  hyperactivity  and  uncooperativeness  as  associated  with  mental  defi- 
ciency." This  drug  will  be  discussed  below,  pp.  5-5. 
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In  light  of  the  drugs'  widespread  use  and  the  existing  evi- 
dence with  respect  to  their  dangers,  the  action  taken' by  the  FDA 
must  be  calculated  to  ensure  that  the  current  unapproved  use  is 
stopped  as  quickly  as  possible.  Accordingly,  we  urge  the  following 


actions:      "  '  ^____—    // 1"-^ 

(1)  Require  that  all  package  inserts  contain  a  statement 
that  the  drugs  have  not  been  approved  for  the  control  or  management 
of  resident  behavior  in  institutions  for  the  mentally  retarded,  ab- 
sent a  diagnosis  indicating  the  presence  of  a  specifically  identi- 
fied psychotic  condition  or  other  specifically  identified  conditions 
for  which  the  drug  has  previously  been  approved. 

(2)  Require  that  the  term  "disturbed  children"  in  the  pack- 
age inserts  for  Mellaril,  Thorazine  or  any  other  phenothiazine  be 
deleted  and  be  replaced  with  more  precise  language  which  indicates 
that  the  drug  is  approved  for  the  treatment  of  only  those  children 
who  have  been  diagnosed  as  having  a  specifically  identified  psy- 
chotic condition  or  other  specifically  identified  conditions  for 
which  the  drug  has  been  previously  approved.  • 

(3)  Reqviire  that  all  package  inserts  for  phenothiazines  con- 
tain a  clear  warning  that  recent  studies  show  the  drugs  may  impair 
cognitive  abilities  in  the  short  run,  that  no  acceptable  studies  have 
been  done  which  indicate  whether  and  to  what  extent  the  drugs  may  im- 
pair cognitive  abilities  in  the  long  run,  and  that  impairment  of  cog- 
nitive abilities  is  particularly  harmful  to  children  and  mentally  re- 
tarded persons. 

(4)  Require  revision  of  the  package  insert  for  each  pheno-  ' 
thiazine  to  state  that  special  precautions  and  monitoring  must  be 
used  because  institutionalized  mentally  retarded  persons  may  not  be 
able  adequately  to  verbalize  or  communicate  adverse  effects. 


^.     Mellaril  and  Thorazine  are  said  to  be  "probably  effective" 
for  the  control  of  aggressiveness,  hyperactivity,  and  agitation  in 
"disturbed"  children.   However,  a  child  can  only  be  considered  "disturbed" 
for  these  purposes  if  his  objectionable  behavior  is  related  to  psychosis 
or  other  mental  illness,  A  child  is  not  "disturbed"  simply  because  he 
misbehaves.   Since  for  adults  there  must  be  a  diagnosis  of  psychosis  or 
neurosis  before  phenothiazines  can  be  prescribed,  it  follows  that  there 
must  be  the  same  diagnosis  for  children. 
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(5)  Notify  all  institutions  for  the  mentally  retarded  that 
phenothiazines  are  not  approved  for  the  control  of  behavior  unless  a 
mentally  retarded  resident  has  a  diagnosed,  specifically  identified 
psychotic  condition  or  other  specifically  identified  conditions  for 
which  the  drug  has  been  previously  approved. 

(6)  Require  revision  of  the  package  insert  for  each  pheno- 
thiazine  to  state  that  the  drug  should  be  prescribed  only  by  fully 
licensed  physicians  and  not  by  medical  personnel  with  licenses  limited  . 
to  institutional  practice. 

(7)  Initiate  immediately  an  investigation  of  the  advertising, 
distribution  and  marketing  practices  of  the  phenothiazine  manufacturers 
to  determine  whether  and  to  what  extent  they  are  promoting  or  knowingly 
shipping  phenothiazines  for  the  purpose  of  managing  and  controlling  the 
mentally  retarded  in  violation  of  Section  505  of  the  Food,  Drug  and       /-  ^ 
Cosmetic  Act.  £=2^.-:'-  ^ 

The  FDA  should  act  promptly  on  these  matters  and  there  is  no 
need  for  the, acciimulation  of  more  data  or  scientific  studies  as  an 
antecedent  to  the  actions  recommended  ahove.   While  we  believe  that 
attention  to  this  problem  by  the  Pediatric  Subcommittee  to  which ^our 
July  16  letter  was  referred,  is  likely  to  be  useful,  the  Subcommittee's 
conclusions  are  not  necessary  prior  to  the  FDA's  acting  on  our  request. 
Referral  to  a  committee  and  further  study  might  be  appropriate  if  we 
were  arguing  on  the  basis  of  newly  developed  evidence  that  an  approved 
drug  is  not  safe  or  effective  for  its  approved  use.   But  that  is  not 
this  case.   Here  an  approved  drug  is  being  widely  used  for  an  unapproved 
use  and  at  unapproved  dosages.   Hence,  the  FDA's  responsibility  for 
swift  and  decisive  action  is  the  same  as  if  a  manufacturer  were  dis- 
tributing a  new  drug  without  FDA  approval.   If  the  manufacturers  of  the 
drugs  want  to  have  them  approved  for  use  in  controlling  the  mentally  - 
retarded  in  institutions  then  they  should  initiate  the  accepted  FDA 
procedures  for  submitting  safety  and  efficacy  data  in  support  of  an  IND 
or  a  proposed  amendment  to  the  NDA's.   Those  processes,  however,  can  occur 
after  the  FDA  has  taken  the  actions  recommended  herein  to  halt  the  present 
unapproved  use. 

~-   Additional  Matters. 

The  FDA's  response  to  our  July  16  letter  raises  two  additional 
matters.   First,  in  his  August  29  telephone  conversation  with  our  office, 
Mr.  Vodra  indicated  that  in  response  to  our  letter  of  July  16,  the  FDA 
had  begun  a  review  of  all  the  NDA's  for  phenothiazines.   In  the  course 
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of  such  review  they  had  discovered  that  one  product  is  "grossly 
mislabeled"  in  that  the  labeling  contains  a  claim  that  it  is 
indicated  for  controlling  the  behavior  of  the  mentally  retarded 
who  do  not  suffer  from  mental  illness.   He  said  that  the  manufac- 
turer of  that  drug  xviould  be  advised  shortly  that  the  language 
relating  to  mental  retardation  must  be  deleted  from  the  label. 
We, assume  this  reference  was  to  Serentil  (mesoridazine)  which  claims 
to  be  indicated  for  "behavioral  problems  in  mental  deficiency" 
(including  "uncooperativeness")  .   Please  let  us  know  what  action 
has  been  taken  with  regard  to  Serentil,  and  please  refer  us  to  the 
scientific  authority,  if  any,  which  might  be  thought  to  support  the 
claim  made  for  Serentil. 

Second,  \'ie   would  appreciate  being  supplied  with  citations 
to  the  studies  relating  to  the  usefulness  of  phenothiazines  on  the 
mentally  retarded  which  the  FDA  is  apparently  considering  as  part 
of  its  review  of  relevant  NDA  files.   If  the  studies  are  unpublished 
.submissions  by  drug  manufacturers  which  are  part  of  NDA  files,  ue 
would  appreciate  receiving  copies  of  them.   Such  studies  are  subject 
to  disclosure  under  the  Freedom  of  Information  Act  (FIA) ,  5  U.S.C.  §  552, 
snd  sTpoe  phenothp ?.zir.es  are  S'jbjcct  to  abbreviated  ''ev;  Drug  Auullca- 
tlons,  we  think  thar  studies  relating  to  the  safety  or  effectiveness 
of  such  drugs  are  not  "trade  secrets"  within  the  meaning  of  the  FIA. 
The  FDA  itself  has  recognized  this  principle  in  its  proposed  FIA 
regulations  published  on  May  5,  1972,  (37  Fed,  Reg.  9130)  where  it 
indicated  that  "with  respect  to  drugs  that  may  be  marketed  on  the 
basis  of  an  abbreviated  application. . .no. . .competitive  advantage 
attaches  to  the  safety  and  effectiveness  data  and  information,  and 
it  therefore  no  longer  represents  valuable  commercial  property  for 
which  confidentiality  may  be  maintained  unless  extraordinary  circum- 
stances can  be  shown." 


.  Conclusion. 

We  trust  that  this  supplementary  letter  has  clarified 
our  position.  We  have  brought  to  your  attention  a  widespread  and 
dangerous  unapproved  use  which  potentially  affects  the  lives  of  over 
200,000  institutionalized  mentally  retarded  people.   Pursuant  to  its 
Congressional  mandate,  the  FDA  is  obligated  to  use  its  powers  to 
the  maximum  extent  to  terminate  these  abuses  as  quickly  as  possible. 
Hopefxilly,  the  FDA  will  respond  by  adopting  the  courses  of  action 
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suggested  herein  so  as  to  end  unapproved  uses  of  phenothiazines 
and  obviate  the  need  for  our  resorting  to  other  forums. 

We  look  for^^7a^d  to  your  written  response. 

I 

Sincerely, 


^^^Jy^ 


David  S,  Tatel 


Copies  to: 

Peter  Hutt 
William  Vodra 
Tom  Hayes 
Walter  Sloboda- 
Al  Lisook 
Jay  Cinque 
Robert  Sprague 
Charles  Halpern 
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DEPARTMENT  OF  HEALTH.  EDUCATION,  AND  WELFARE 

PUBLIC  HEALTH  SERVICE 

FOOD  AND  DRUG  ADMINISTRATION 

ROCKVILLE.   MARYLAND     20852 


January  30,  1975 


David  S.  Tatel 

Hogan  &  Hartson 

815  Connecticut  Avenue 

Washington,  D.C.  20000 

Dear  Mr.  Tatel: 

In  response  to  your  July  16,  1974  letter  and  the  November  1,  1974 
supplementary  letter  to  Commissioner  Schmidt,  I  wish  to  inform  you 
that  the  following  steps  have  been  taken: 

We  have  asked  the  Pediatric  Advisory  Panel  of  the  Psycho- 
pharmacological  Agents  Committee  to  consider  these  issues 
and  to  make  appropriate  recommendations.  We  have  received 
responses  from  several  members  of  the  Panel  and  are  prepar- 
ing a  draft  of  the  formal  response  which  will  be  discussed 
at  the  meeting  on  February  tenth. 

We  have  requested  the  Division  of  Drug  Advertising  to  review 
the  advertising  and  promotional  practices  of  those  firms 
marketing  phenothiazines  with  respect  to  possible  inappropriate 
promotion  of  this  class  of  drugs. 

We  have  asked  the  Product  Coordination  Staff  to  review  the 
phenothiazine  studies  in  FDA  files  and  to  report  on  which 
studies  deal  specifically  with  pediatric  retarded  populations. 
We  expect  to  respond  directly  concerning  the  availability  of 
those  data  which  are  covered  by  applicable  proposed  regulations 
under  the  Freedom  of  Information  Act. 

We  have  met  with  the  American  Academy  of  Pediatrics'  Committee  on 
Drugs  at  their  January  session  and  presented  the  issues  raised 
in  your  July  16  and  November  1  correspondence.  The  Committee 
was  appreciative  and  expressed  willingness  to  comment  in  writ- 
ing on  the  said  issues.  We  expect  to  receive  a  brief  statement 
prior  to  the  February  10  meeting. 
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Under  the  initiative  of  Robert  Sprague,  Ph.D. ,  Chainnan  of 
the  Pediatric  Advisory  Panel,  and  with  financial  support 
from  the  National  Institute  of  Mental  Health,  a  symposium 
entitled  Psychopharmacology:  Use  and  Abuse  of  Drugs  in 
Retardation,  has  been  proposed  at  the  May  1975  conference 
of  the  American  Association  of  Mental  Deficiency  (AAMD) 
and  the  National  Association  of  Superintendents  of  Public 
Residential  Facilities  for  the  Mentally  Retarded. 

On  September  6,  1974  we  wrote  to  Sandoz  Pharmaceuticals 
and  requested  that  specific  changes  be  made  in  the  label  for 
Serentil  (mesoridazine).  On  November  7  Sandoz  responded  that 
they  were  making  all  necessary  revisions  and  would  submit  re- 
vised labeling.  On  January  27,  1975  Sandoz  was  notified  that 
additional  revisions  would  be  desirable.  Sandoz  indicated 
that  they  planned  to  submit  revised  labeling  shortly.  This 
correspondence  can  be  made  available  to  you  upon  request. 
The  revised  labeling  has  not  yet  been  received. 

I  would  like  to  extend  an  invitation  for  you  and/or  other  interested 
parties  to  attend  and  participate  in  the  meeting  of  the  Pediatric 
Advisory  Panel  which  will  be  meeting  on  February  10  from  8:30  a.m.  until 
5:30  p.m.  in  Room  1813  of  FOB  #8.  We  expect  the  discussion  of  this  item 
to  begin  around  10:00  a.m.  as  noted  on  the  enclosed  agenda.  The  trans- 
actions of  the  Panel  will  be  discussed  at  the  meeting  of  the  Psycho- 
pharmacological  Agents  Advisory  Committee  on  February  27  during  the 
afternoon  session,  at  which  we  should  also  be  pleased  to  have  you  present. 

We  will  provide  your  office  a  copy  of  the  draft  of  the  formal  response 
as  soon  as  it  has  received  the  minimal  necessary  internal  review. 


Sijigerely  yours,    / 

'Thomas  A.  Hayes,  M.D.  U 
Chief 
Psychopharmacology  Unit 
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Proposed  Agenda 

Pediatric  Advisory  Panel 

Third  Meeting 

February  10,  1975 

FOB  #8  -  Room  1813 

8:30  a.m.  -  5:30  p.m. 


8:30  Opening  Remarks  and  Announcements 
Approve  Minutes 
Meeting  with  AAP 
Circulation  of  AAP  General  Guidelines 

8:45  Review  charges  from  Psychopharmacological  Advisory  Committee 

9:00  Report  on  revision  of  uniform  labeling  for  Hyperkinesis  &  MBD 
Drs.  B.  Camp  &  K.  Connors 

9:15  Report  on  the  subpanel  working  on  the  development  of  long-term 
protocols  in  children.  Drs.  6.  Weiss,  B.  Moore,  R.  G.  Klein  & 
L.  Robins 

10:00  Report  on  Hogan  &  Hartson  legal  brief  -  "Phenothiazine  use  in 
the  Institutionally  Retarded".  Drs.  R.  Sprague  &  R.  Lipman 

12:30  Lunch 

1:15  Continuation  -  Phenothiazines  in  the  Institutionally  Retarded 

2:30  Report  on  NDA  submission  -  Moban.  Drs.  D.  Robinson,  B.  Moore 
&  R.  Reichler 

3:15  Report  of  the  recommendation  made  on  Mellaril  for  Pediatric  Use. 

3:45  Discuss  necessary  modifications  -  revisions  of  AAP  Pediatric 
Guidelines  -  (Format-Content) 

5:00  Make  Work  Assignments  and  Set  Date  of  Next  Meeting 
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DEPARTMENT  OF   HEALTH.   EDUCATION.  AND  WELFARE 
OFFICE  OF  THE  SECRETARY 

ROCKVILLE.  MO       20652 


February  5,  1975 


OFFICE  OF  THE 
GENERAL  COUNSEL 


David  Tatel,  Esq. 
Hogan  &  Hartson  ,' 

815  Connecticut  Avenue 
Washington,  D.C.   20006 

Dear  f-lr.  Tatel: 

In  partial  response  to  your  written  request  of  November  1,  1974,  and 
oral  request  of  January  9,  1975,  I  am  enclosing  the  following  materials: 

1.  Regarding  actions  taken  with  regard  to  Serentil,  a  letter 
to  Sandoz  Pharmaceuticals  dated  September  6,  1974;  a  response  dated 
NovQtiber  7,  1974;  and  a  letter  dated  February  3,  1975, 

2.  Regarding  work  of  Robert  Sprague,  M.D.,  and  Ronald  S.  Lipttan, 
M.D.,  in  connection  with  your  petition,  a  draft  paper  by  these  gentlemen 
dated  January  13,  1975.  This  has  not  been  reviewed  or  approved  either  by 
the  Pediatric  Advisory  Panel  or  the  parent  Psychophaiimacological  Agents 
CcHmittee  advising  the  Bureau  of  Drugs  and  should  not  be  construed  as 
necessarily  representing  the  views  of  either  body  or  the  Food  and  Drug 
Administration . 

3.  Regarding  an  evaluation  of  your  petition  by  the  Bureau  of  Drugs, 
a  nemorandum  dated  February  4,  1975,  fron  Thomas  A.  Hayes,  M.D.  to  Barrett 
Scoville,  M.D.  This  is  the  work  of  one  official  of  the  Bureau  and  has  not 
been  reviewed  or  approved  by  others  in  the  Agency;  it  should  not  be 
construed  as  necessarily  representing  the  views  of  the  Food  and  Drug 
Administration . 

I  would  like  to  point  out  that  the  documents  identified  in  paragraphs  2  and 
3  are  intra-agency  memoranda  which  are  exenpt  from  the  mandatory  disclosure 
requirements  of  the  Freedom  of  Information  Act.   (See  21  CFR  4.62.)   The 
decision  to  release  these  to  you  reflects  a  discretionary  judgrrent  that 
this  disclosure  is  in  the  public  interest,  in  order  to  assist  your  prepara- 
tion for  the  open  meetings  of  the  Pediatric  Advisory  Panel  and  the  Psycho- 
phamacological  Agents  Cctmdttee  when  yoiar  petition  will  be  discussed. 
This  action  will  pronote  the  objectives  of  the  Food,  Drug,  and  Cosmetic 
Act  and  the  Agency,  and  is  consistent  with  the  need  for  the  Agency  to  promote 
frank  internal  policy  deliberations  and  to  pursue  its  regulatory  activities 
without  disruption.  As  stated  in  21  CFR  4.82(c) ,  this  disclosure  requires 
that  these  documents  shall  be  disclosed  to  any  other  person  who  requests 
them.  This  actioi  does  not  ha^iever,   set  a  precedent  for  discretionary 
disclosure  of  any  similar  or  related  records  and  does  not  obligate  the 
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FocxJ  and  Drug  Administration  to  exercise  its  discretion  to  disclose  any 
other  record  that  is  exeirpt  from  disclosure  under  21  CFR  4.62. 

In  connection  with  your  request  for  citations  and  unpublished  studies 
relating  to  the  usefulness  of  phenothiazines  on  the  mentally  retarded, 
I  am  informed  that  these  citations  and  studies  are  now  being  gathered. 
Delays  have  occurred  in  deleting  the  names  of  patients  and  investigators, 
as  required  by  21  CFR  314.14(e)  (2)  (i) .  I  hope  that  at  least  sorre,  if  not 
all,  of  these  materials  will  be  prepared  for  release  within  the  next 
few  days. 

Sincerely  yours. 


William  W.  Vodra 

Attorney 

Food  and  Drug  Division 


Enclosures 


125 


MEMORANDUM 


DEl'ARIMENT  OF  JILAk    ,-I,  EDUCATION,  AND  WELFARE 

PUIILIC  Hi:.\LTH  SLRVICF, 

FOOD  AND  DRUG  ADMINISI  RATION 


Barrett  Scovillc,  M.D.,  Director 
Division  of  Neurophariracologicel 
Drug  Products 


DATE:   FEB    4  1375 


FROM  :  Thomas  A.  Hayes.  M.D.,  Chief 

Psychopharniflcology  Unit      ' 

SUBJECT:   Review  of  Requests  from  Hogan  and  Hartson  dated  7/16  and  11/26/74 
I.  Submissions: 

The  firm  on  behalf  of  the  Mental  Health  Law  Project,  wrote  to  the  Commisioner 
on  July  16,  1974.  In  that  letter  they  state  their  position  with  regard  to 
phenothiazine  use  for  the  mentally  retarded  and  request  certain  actions. 
They  contend  that  phenothiazines  have  no  general  treatment  value  for  the 
mentally  retarded  and  ere  being  used  on  a  widespread  basis  'in  excessive 
dosages"  for  the  sole  purpose  of  controlling  and  managing  the  behavior  of 
institutional  residents.  They  state  that  there  is  growing  evidence  that  the 
drugs  retard  intellectual  performance  and  subject  patients  to  the  risk  of  a 
broad  range  of  serious  adverse  effects,  many  of  which  may  be  irreversible. 
They  cite  Lipman's  survey  v/hich  they  contend  revealed  that  the  drugs  are 
being  used  for  extraordinarily  long  periods  of  time  and  in  extremely  high 
dosages  in  institutions  for  the  mentally  retarded.  They  state  (page  4,B) 
that  phenothiazines  have  absolutely  no  treatment  value  for  the  mentally 
retarded.  They  quote  from  a  publication  of  the  DHEW  Office  of  I'ental 
Retardation  Coordination  to  make  the  point  that  mental  illness  is  not  the 
same  as  mental  retardation.  They  concede  that  some  mental  retardates  are 
also  psychotic  and  that  phenothiazines  nay  be  useful  under  proper  medical 
conditions  for  the  short  term  control  of  the  psychotic  or  severely  retarded 
resident,  lioting  that  there  is  substantial  evidence  that  phenothiazines  im- 
pair intellectual  abilities,  they  maintain  that  such  treatment  wou1d_ thereby 
interfere  with  the  ability  of  the  mentally  retarded  to  profit  from  other 
treatment.  They  are  concerned  that  residents  of  these  institutions  receive 
prescription  drugs  for  long  periods  of  time  with  little  or  no  monitoring 
for  side  effects  or  for  improvement.  They  contend  that  there  exists  a 
myriad  of  non-drug  techniques  such  as  behavioral  control,  education  end 
training  v/hich  help  the  mentally  retarded  to  approximate  a  normal  life  and 
at  the  same  time  minimize  the  kinds  of  undesirable  behavior  the  drugs  are 
used  to  suppress.  Their  concern  with  side  effects  is  based  upon  the  likeli- 
hood that  phenothiazines  would  impair  the  cognitive  ability  of  the  mentally 
retarded  and  they  refer  to  a  1937  publication  by  Porteus  in  which  he  likened 
the  decline  in  intelligence  experienced  by  patients  treated  with  Thorazine 
to  that  in  patients  who  had  undergone  lobotomies.  They  remind  us  that 
studies  with  chlorpromazine  on  hospitalized  psychiatric  patients  show, 
for  the  most  part,  generalized  decrements  in  a  wide  variety  of  learned 
behavior.  They  contend  that  existing  studies  suggest  that  impairment 
of  cognitive  skills  increases  with  increased  dosage  and  period  of  prescription. 
They  state  that  it  is  self-evident  that  retarded  people  who  are  rendered 
drov;sy  and  even  unconscious  by  huge  dosages  of  tranquilizers  simply  cannot 
learn  or  participate  effectively  in  habilitative  programs. 
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In  a  section  advocating  remedial  measures,  the  firm  contends  that  the 
FDA  has  the  statutory  power  and  responsibility  to  stop  t'.s  recurrent  misuse 
of  phenothiazines.  They  review  a  number  of  package  inserts  and  find 
that  none  makes  any  reference  to  the  use  of  the  drugs  for  the  control 
of  mentally  retarded.  They  quote  the  panel  on  psychiatric  drugs  of  the 
NAS  to  the  effect  that  although  Thorazine  is  an  effective  agent  for 
listed  manifestations  in  psychotic  or  potentially  psychotic  states,  the 
drug  has  not  been  clearly  shov.n  to  be  effective  for  sir.ilar  symptoms 
occurring  in  neurotic  patients.  They  quote  the  package  inserts  for 
Mellaril  and  Thorazine  as  probably  effective  for  the  control  of  pcderatc 
to  severe  agitation,  hyperactivity  or  aggressiveness  in  disturbed  children 
and  contend  that  this  language  in  no  v/ay  implies  that  the  drugs  can  be 
used  for  non-psychotic  mentally  retarded  children.  They  state  that  it  is 
well  accepted  that  the  term  "disturbed"  refers  to  the  mentally  ill,  not 
the  mentally  retarded.  They  report  that  some  observers  indicate  that  drugs 
are  at  times  prescribed  in  institutions  in  amounts  which  exceed  even  those 
prescribed  for  legitimate  ourocses.  They  contend  th?t  the  use  of  these 
drugs  in  a  manner  and  et  a  dosage  level  which  is  inconsistent  with  their 
approved  hUAs  makes  those  products  investigational  for  those  uses  or  doses, 
and  subject  to  the  If.'D  provisions  of  the  statute.  They  state  that  the 
shipment  of  phenothiazines' in  interstate  commerce  for  the  purpose  of 
managing  the  mentally  retarded  is  illecal  unless  the  manufacturers  now 
file  an  IND  with  the  FDA  and  comply  with  the  IKD  regulations.  They  review 
in  detail  the  courses  of  action  which  the  FDA  proposed  to  follow  in  this 
situation  in  the  publication  of  August  15,  1972.  They  list  the  courses  of 
action  which  they  consider  as  possibly  aporopriate  to  the  present  situation 
on  pages  17  and  18  of  the  letter  as  follows: 

(1)  Revision  of  the  package  insert  may  be  required  to  add 
a  specific  contraindication  or  warning  against  the 
unapproved  use. 

(2)  Revision  of  the  package  insert  may  be  required  to  state 
that  a  prescription  for  the  drug  should  not  be  refilled. 

(3)  Revision  of  the  package  insert  may  be  required  to  state 
that  the  drug  should  be  distributed  only  through  specified 
channels  (e.g.,  hospital  pharmacies)  and/or  should  be 
prescribed,  dispensed,  or  administered  only  by  physicians 
with  specified  qualifications. 

(4)  The  investigational  new  drug  authority,  as  well  as  the 
new  drug  approval  authority,  n^ay  be  invoked  to  impose  a 
requirement  that  the  drug  may  be  distributed  only  through 
specified  channels  and/or  may  be  prescribed,  dispensed  or 
administered  only  by  physicians  with  specified  qualifications. 


127 


■  '  / 

(5)  The  package  of  the  drug  dispensed  to  the  patient  may 
be  required  to  contain  a  package  insert  containing 
appropriate  inFcrn;ation  for  the  safe  and  effective  use 
of  the  drug  by  the  layman. 

(6)  The  approval  of   the  new  drug  application  niay  be  revoked. 

They  consider  that  the  action  under  Item  5  v;ould  be  appropriate  but  stand- 
ing alone  would  be  inadequate  bec?'.i?j  of  the  inability  of  many  mental 
retardates  to  comprehend  label  restrictions.  They  request  the  FDA  to 
carefully  investigate  current  marketing  practices  to  determine  v/hether  and 
to  what  extent  the  phenothiazine  manufacturers  are  encouraging  the  use  of 
the  drugs  for  the  n-anagerrent  and  control  of  the  mentally  retarded.  They 
contend  that  if  evidence  is  obtained  v;hich  der'onstra tes  that  phenothiazine 
manufacturers  are   aware  of  and  are  encouraging  the  misuse  of  phenothiezines 
on  tcental  retardates,  such  action  v;ould  directly  violate  the  Act  and  is 
punishable  accordingly.  They  state  that  FDA  could  institute  an  injunction 
action  to  halt  the  dissemination  of  such  information  by  the  manufacturer 
or  other  persons  or  could  institute  criminal  proceeaings  against  the 
responsible  corpor-ate  officials.  In  conclusion  they  contend  that  the  use 
of  phenothiazines  as  described  endangers  the  safety  and  well  being  of 
thousands  of  institutionalized  mental  retardates  and  impairs  their  treatment. 
They  request  the  FDA  to  invoke  all  of,  its  powers  to  stop  the  widespread  and 
indiscriminate  use  of  these  generally  ineffective  and  clearly  unsafe  drugs. 
The  letter  is  documented  with  three  dozen  references  and  an  appendix. 

On  November  2F,  1Q7^  Hogan  and  Hartson  filed  a  letter  making  minor  revisions 
in  a  previous  letter  dated  November  1,  197-^.   (The  changes  were  evidently 
based  on  suggestions  made  by  the  Executive  Committee  of  the  Am,erican  Asso- 
ciation of  "ental  Deficiency  at  its  recent  meeting  in  uew  Orleans.)  This 
letter  reviews  the  nrevious  activity  includina  the  submission  of  July  If 
and  the  meeting  with  representatives  of  FDA  at  that  time,  the  receint  of 
information  by  telephone  from  Mr.  William  Vodra  on  August  29,  1974  and  the 
recaoitulation  of  the  information  in  the  earlier  letter.  They  state  that 
phenothiazines  have  not  been  approved  for  controlling  objectionable  behavior 
in  the  absc-nc-:?  of  diagnosed  mental  illness.  They  cite  the  use  of  the  drucs 
as  "chemical  strai tjackets"  and  refer  to  Lipman's  survey  which  showed  that 
psychotropic  drugs  were  beino  prescribed  for  51"  of  all  institutionalized 
mentally  retarded  persons,  with  phenothiazines  accountina  for  the  laroest 
share  of  nsychotropic  drug  usage.  They  rei'-erate  that  the  indiscriminate 
use  of  phenothiazines  presents  certain  severe  hazards,  including  the  im- 
pairm.ent  of  learning  ability,  and  side  effects  such  as  Parkinsonism  and 
tardive  dyskinesia.  They  state  that  while  such  side  effects  might  be 
tolerable  in  the  treatment  of  the  severely  psychotic,  these  effects  are 
unacceptable  where  the  drugs  are  used  solely  for  the  purpose  of  mianagement 
of  the  institutionalized  m.entally  retarded.  They  contend  that  the  FDA's 
responsibility  for  swift  and  decisive  action  in  regard  to  this  unapproved 
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use  is  the  same  as  if  a  manufacturer  v/ere  distributing  a  new  drug  v/ithout 
FDA  approval.  Tney  refer  to  the  PR  statement  published  August  15,  1972 
which  states  that  the  IND  regulations  must  be  met  for  unapproved  use;  they 
note  that  the  proposed  regulations  state  that  the  FDA  v/ill  act  where  the 
practice  of  prescribing  a  new  drug  for  an  unaporoved  use  "becomes  wide- 
spread or  endangers  the  public  health."  They  note  that  the  Agency  is 
obligated  to  investigate  thoroughly  and  to  take  necessary  action  to  pro- 
tect the  public.  They  urge  the  following  action: 

(1)  Require  that  all  phenothie.zine  package  inserts  contain  a 
statement  that  the  drugs  have  not  been  approved  for  the 
control  or  management  of  resident  behavior  in  institutions 
for  the  mentally  retarded,  absent  a  diagnosis  indicafmg 
the  presence  of  a  soecifically  identified  psychotic  con- 
dition or  other  specif ically.  identified  condition  for  which 
the  drug  has  previously  been  approved. 

(2)  Require  that  the  tern  "disturbed  children"  be  deleted  and 
replaced  with  more  precise  language  indicating  that  the 
drug  is  approved  only  for  those  children  who  have  been 
diagnosed  as  having  a  specifically  identified  psychotic 
condition  or  other  specifically  identified  conditions  for 
which  the  drug  has  been  previously  approved. 

(3)  Require  the  package  inserts  to  contain  a  clear  warning 
that  recent  studies  show  the  drugs  impair  cognitive 
abilities  in  the  short  run,  that  no  definitive  studies 
have  been  performed  to  indicate  what  impairment  might 
be  expected  in  the  long  run,  and  that  impairment  is 
particularly  harmful  to  children  and  mentally  retarded 
persons. 

(4)  Require  the  package  inserts  to  state  that  special  pre- 
cautions and  r.onitoring  must  be  used  because  of  the 
inability  of  institutionalized  mentally  retarded  persons 
to  verbalize  and  to  communicate  informration  regarding 
adverse  drug  effects. 

(5)  Notify  all  institutions  for  the  mentally  retarded  that 
phenothiazines  are   not  approved  for  the  control  o^  behavior 
unless  a  mentally  i-etardod  resident  has  a  diagnosed, 
specifically  idenified  psychotic  condition  or  other 
specifically  identified  conditions  for  which  the  drug  has 
been  previously  approved. 


129 


(6)  Require  the  package  inserts  state  that  the  drug  should 
be  prescribed  only  by  fully  licensed  physicians  and 

not  by  medical  personnel  with  licenses  limited  to  insti- 
tutional practice. 

(7)  Initiate  an  immediate  investigation  of  the  advertising, 
distribution  2nd  marketing  practices  of  the  manufacturers 
to  determine  whether  and  to  what  extent  they  are  promoting 
or  knowingly  shipping  phenothiazines  for  the  purpose  of 
managing  and  controlling  the  mentally  retarded  in  violation 
of  section  505  of  the  Food,  Drug  and  Cosmetic  Act. 

(8)  They  note  that  f'.r.  Vodra  reported  by  telephone  that  the 
FDA  has  begun  a  review  of  the  NDAs  for  the  phenotniezires 
and  had  discovered  that  one  product  contained  statements 
in  the  labeling  regarding  its  use  for  controlling  the 
behavior  of  the  mentally  retarded  which  the  Agency  con- 
sidered inaccurate.  They  request  information  regarding 
the  Agency's  action  in  regard  to  this  product  and  request 

a  reference  to  the  scientific  authority  which  might  support 
such  a  claim.  They  request  the  citation  to  any  studies 
found  in  the  FDA  revief.^  of  the  relevant  liOAs  relating 
to  the  usefulness  of  phenothiazines  on  the  mentally  retarded. 
They  state  that  unpublished  .submissions  which  are  part  of 
FDA  files  are  subject  to  disclosure  under  the  Freedom  of 
Information  Act. 

II.  Comments: 

The  July  and  November  letters  from  Hogan  and  Hartson  were  referred  to 

the  Pediatric  Advisory  Panel  and  to  the  Committee  on  Drugs  of  the  American 

Academy  of  Pediatrics.  These  reviewers  have  submitted  individual  com,ments 

on  the  letters  and  additional  com,ments  have  been  made  by  the  Chairman  of 

the  Panel.  There  is  some  repetition  in  the  points  made  by  these  individuals, 

and  the  comments  are  excerpted  loosely  in  the  following  paragraphs. 

It  is  unwarranted  to  state  that  the  term  "disburbed"  refers  only  to  the 
mentally  ill  and  not  to  the  mentally  retarded.  There  is  no  reason  why  the 
mentally  retarded  cannot  be  "disturbed".  Mentally  retarded  patientsare 
frequently  prone  to  periods  of  excitation,  withdrawal  anc  mood  lability, 
all  of  which  may  be  adequate  medical  reasons  for  the  utilization  of  anti- 
psychotic drug  .  Revision  of  the  package  insert  to  contain  additional 
information  or  specific  contraindications  or  warnings  appears  to  be  a 
reasonable  course  of  action.  A  statement  such  as  "the  utilization  of 
antipsychotic  drugs  for  the  management  of  uncomplicated  mental  retardation 
is  contraindicated"  is  proposed.  It  is  suggested  that  if  the  manufacturers 
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wished  to  claim  a  legitimate  usage  in  the  area  of  uncomplicated  and 
complicated  mental  retardation,  clinical  trials  should  be  required  to 
determine  the  safety  and  effectiveness  of  the  drug  in  these  usages.  Con- 
cern is  expressed  that  impairment  in  performance  of  the  Porteus  maze  does 
not  translate  directly  to  evaluation  of  intelligence.  It  is  alleged  that 
there  are  a  number  of  people  besides  the  mentally  retarded  who  are  given 
phenothiazines  for  symptomatic  treatment  without  being  labeled  psychotic 
or  potentially  psychotic:  the  issue  of  whether  there  are   any  indications 
for  symptomatic  treatment  with  phenothiazines  in  a  nonpsychotic  person  is 
described  as  a  question  v/hich  needs  to  be  m:ore  thoroughly  examined. 

It  is  noted  that  in  one  jurisdiction  the  retarded  population  in  mental 
institutions  has  shifted  dramatically  in  the  oast  10  to  15  years  to  the 
point  where  most  of  the  residents  accepted  arc  severely  retarded  and/or 
brain  damaged.  Many  obstacles  have  been  encountered  in  programs  aimed 
at  returning  these  residents  to  the  ccm.r,;uni ty.  Seme  of  the  residents 
are  simply  untouched  by  usual  dosages  of  drugs,  and  there  are  seme  whose 
behavior  (especially  self-mutilating  behavior)  was  unmanageable  by  staff 
until  electroconvulsive  therapy  was  found  to  be  helpful,  'under  these 
circumstances,  it  v;ould  not  appear  surprising  if  more  than  51?^  of  the 
residents  of  such  an  institution  were  to  be  found  at  present  to  be  re- 
ceiving some  type  of  psychoactive  drug;  in  many  instances,  anti-convul- 
sants  are  also  administered. 

Another  reviewer  lists  some  of  the  factors  leading  to  the  instutionaliza- 
tion  of  the  retarded,  and  describes  problems  involving  their  aggressive, 
hostile,  acting-out  behavior  which  the  parents  and  schools  are  unable  to 
handle.  There  is  sufficient  evidencL-  to  suggest  that  the  phsnothiazines , 
particularly  at  higher  dosages,  do  cecrease  cognitive  efficiency,  and 
every  effort  should  be  made  to  avoid  over-sedation.  It  is  also  suggested 
that  a  large  percentage  cf  those  mentally  retarded  children  who  are 
currently  receiving  phenothiazines  would  probably  benefit  from  a  course 
of  stimulant  medication.  Stimulants  are  known  to  have  wel 1-cocumented 
positive  effects  on  many  cognitive  performance  tasks  and  the  stimulants 
have  been  shown  to  increase  non-goal  directed  behavior  whicn  is  quite 
likely  to  be  related  to  a  decrease  in  agggressive  acting-out  behavior. 
Large  sample,  comparison  double-blind  studies  are  described  as  clearly 
long  overdue.  It  is  noted  that  it  is  quite  likely  that  a  significant 
portion  of  the  mentally  retarded  currently  receiving  long-term,  high- 
dosage  phenothiazine  treatment  will  be  very  difficult  to  withdraw  from 
medication.  T»-oublescme  neurological  symotoms  have  been  observed  in 
withdrawing  children  from  the  major  tranquilizers  and  a  similar'  situation 
might  be  expected  with  the  retarded,  '..'el  1 -controlled  and  systematic 
studies  cf  the  effect  of  drug  withdrav/al  are  recommended.  It  is  suggested 
that  any  effective  treatment  of  the  retarded  should  not  interfere  with 
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their  already  limited  cognitive  ability  and  should  enhance  the  ' 
resident's  ability  to  profit  from  training  and  education.  It  is  sug- 
gested that  the  general  approach  to  the  treatment  of  mental  retarda- 
tion should  be  to  provide  precise  clinical  diagnosis  and  assessment 
of  functional  cap?bilitie5  for  each  affected  person.  Those  individuals 
with  the  n;ost  severe  impairment  wfio  are  not  candidates  for  training  or 
education  in  many  cases  may  benefit  from  the  administration  of  major 
tranquilizers  or  other  psychotropic  agents.  Such  individuals  constitute 
reasonable  candidates  for  a  psychotropic  drug  trial  and  for  long-term 
maintenance  tnerapy  if  the  clinical  response  to  the  trial  is  beneficial 
Sophisticated  long-terni  trials  are  recommended,  and  interim  guidelines 
are  suggested  to  serve  until  the  results  of  definitive  clinical  trials 
become  available. 

On  reviewer  notes  that  management  and  correction  of  maladaptive  behavior 
is  the  definition  of  treatment,  and  the  goal  of  education,  training, 
environmental  manipulation,  therapy  of  all  types,  and  even  of  parental 
love  and  discipline.  It  is  stated  that  general  medical  experience  has 
shown  the  phenothiazines  to  be  very  useful  in  manaaing  the  disordered 
behavior  of  highly  disturbed  patients  without  imoairing  consciousness, 
and  without  having  any  great  tendency  to  produce  psychic  or  physical 
dependence.  Both  of  the  drugs  which  are  most  frequently  util"'zed 
(Thorazine  and  ^'ellaril)  appear  well  suited  for  use  with  disturbed  and 
retarded  children,  particularly  in  cases  involving  psychomotor  activity 
and  behavior  disorders,  although  the  higher  dosages  do  produce  a  direct 
adverse  effect  on  learning  and  performance.  Part  of  the  reason  for  this 
interpretation  may  be  that  the  studies  were  done  during  the  first  few 
weeks  during  which  the  drugs  v/ere  administered;  after  more  time  has 
elapsed,  there  appears  to  be  some  stabilization  and  learning  ability  may 
be  measured  at  the  previous  level  or  slightly  imoroved.  Surveys  show 
the  minor  tranquilizers  to  be  effective  in  long-term  use  for  mentally 
retarded  adults  with  psychotic  or  less  severe  symptoms.  Tnese  drugs 
appear  in  clinical  usage  to  control  aggression,  excitement,  hyperactivity, 
and  anxiety.  Stimulants  appear  to  be  useful  in  reducing  over-activity 
and  in  promoting  better  organization  of  behavior  in  non-psychotic 
children  with  poorly  integrated  behavior.  The  frequency  of  depression 
among  the  retarded  population  appears  to  be  higher  than  had  been  generally 
assumed.  A  study  done  with  disturbed  retarded  children  showed  marked' 
improvement  in  about  half  of  the  cases  of  "affective"  disorders  treated 
with  a  tricyclic  antidepressant. 

Since  the  usage  of  phenothiazines  does  not  seem  to  be  well  suoported  by 
adequate  investigations  in  these  populations,  it  is  suggested  that  an 
extensive  survey  of  current  usage  would  be  valuable  in  determining  the 
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extent  of  the  problem.  The  evidence  that  tranquilizing  drugs  depress 
learning  performance  in  several  types  of  experimental  tasks  appears 
to  be  overwhelming.  It  is  noted  that  institutions  for  the  mentally 
retarded  often  are  located  in  rural  areas  separated  by  considerable 
distances  from  universities  and  other  academic  centers.  Thus,  the 
staff  of  the  institution  may  be  less  likely  to  be  av/are  of  up-to-date 
information  regarding  both  pharmacologic  actions  or  adverse  e^'fects  of 
drugs  and  the  availability  of  non-drug  treatments. 

There  are' other  educational  and  training  procedures  v/hich  may  produce 
better  behavioral  control  v/ithout  the  undesirable  side  effects  of  psycho- 
tropic drugs.  In  some  cases  the  mentally  retarded  are  capable  of  much 
higher  levels  of  rehabilitative  and  vocatiorial  skills  than  currently 
thought  possible.  Kost  drug  studies  have  involved  low  doses  and  the 
effects  of  high  doses  are  not  as  well  understood.  It  is  speculated  that 
higher  doses  are  more  likely  to  suppress  cognitive  behavior  than  the  lower 
doses.  It  is  noted  that  we  do  not  have  information  on  the'  effects  of  con- 
tinued prescription  of  these  drugs  during  the  developmental  ages  of 
children,  although  there  are  some  hints  that  the  consequences  may  be  quite 
undesirable.  As  many  as  50'J  of  the  children  may  develop  dyskinesia  after 
exposure  to  psychotropic  drugs,  ilultiple  drug  usage  is  often  common  in 
some  institutions  and  children  may  receive  as  many  as  15  different  pre- 
scriptions in  a  single  day.  It  is  alleged  that  these  practices  may  con- 
tinue for  months  or  years. 

Prior  to  the  advent  of  psychotropic  drugs,  the  institutional  response  to 
explosive  behavior  was  the  use  of  physical  restraint  and  sedation.  Fheno- 
thiazines  are  widely  employed  because  (1)  their  effectiveness  in  controlling 
destructive  behavior  has  been  proven,  (2)  there  is  a  high  incidence  of 
residents  with  such  problems  of  impulse  control,  (3)  institutional  living 
induces  frustration  which  may  generate  behavioral  problems,  and  (4)  per- 
sonnel ill  the  institutions  perceive  no  other  alternative  excect  to  resort 
back  to  the  era  of  restraint  and  sedation.  Vihen  other  educational  and 
training  procedures  such  as  behavior  modification  are  compared  with  the 
administration  of  psychotropic  drugs,  tv/o  problems  become  apparent.  Per- 
sonnel sufficiently  trained  to  employ  other  non-drug  techniques  for 
managing  unacceptable  behavior  often  are  not  available;  and  the  cost  of 
other  treatments  is  typically  higher  than  the  cost  of  drug  treatment. 
Some  of  the  other  techniques  ray  involve  orocedures  about  which  there  is 
considerable  public  debate,  for  example  the  isolation  procedures  which 
are  common  with  behavior  modification  techniques,  and  are   thus  less 
attractive  than  drug  treatment. 

It  is  the  common  experience  of  physicians  v/orking  with  the  retarded  that 
the  phenothiazines  are  exceedingly  effective  for  the  management  of  the 
wery   aggressive  and  the  hyperactive  retarded.  In  the  opinion  of  physicians 
working  at  some  of  these  institutions  the  two  most  commonly  prescribed 
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drugs  (Mellaril  and  Thorazine)  are  probably  the  most  effective  medications 
in  retarded  individuals  possessing  these  syrriptons.  Within  these  institu- 
tions there  is  a  population  whose  severe  hyperactivity  or  severe 
hyperaggressivity  limit  the  retarded  individual's  ability  to  participate 
in  programs  of  recreational,  vocational,  or  educational  value.   In  these 
individuals  the  use  of  Dhenothiazines  may  indeed  allow  these  children  to 
have  better  control  and  the  children  may  be  more  able  to  participate  and 
learn.  In  some  institutions,  the  number  of  patients  receiving  pheno- 
thiazinehas  decreased  within  the  current  year  and  some  estimates  place 
the  decrease  in  the  order  of  50;".  of  previous  usage.  The  use  of  drugs  is 
clearly  not  undertaken  as  a  treatment  for  retardation  but  as  a  treatment 
for  severe  behavior  disorders  which  interfere  with  therapy  and  rehabilita- 
tion. 

III.  Evaluation: 

Although  the  magnitude  of  the  problem  described  by  Hogan  and  Hartson  is 
somewhat  difficult  to  access  accurately,  it  may  be  helpful  to  exariine  the 
phenothiazine  class  of  drugs.  These  drugs  have  found  wide  aoplication  in 
the  field  of  mental  illness  and  have  been  responsible  for  rather  dramatic 
improvements  in  certain  psychotic  and  regressed  individuals.  In  those 
instances  in  which  studies  have  been  conducted  to  test  drug  effects  in 
non-psychotic  individuals,  the  results  in  patients  v/ith  psychoneurotic 
disorders  such  as  anxiety  and  deo'^ession  have  also  been  strongly  positive 
in  favor  of  phenothiazires  in  comparison  with  placebos.  The  continued 
availability  of  phenothiazines  for  prescription  use  in  psychotic  and  non- 
psychotic  individuals  aopears  to  be  clearly  in  the  public  interest. 
There  is  further  evidence  that  phenothiazines  are  effective  in  maintaining 
remissions  in  patients  in  whom  drug  treatment  is  continued  after  the 
initial  period,  and  drug  therapy  for  these  individuals  is  significantly 
better  in  terms  of  postponing  the  need  for  rehospi  talizoticn  than  oth_er 
non-drug  treatment.  There  is  little  reason  to  suspect  that  phenothiazines 
would  not  be  effective  in  other  populations,  such  as  the  retarded,  despite 
a  paucity  of  controlled  and  documented  studies  in  this  regard. 

There  are  several  problems  in  evaluating  the  data  regarding  usage  in 
mentally  retarded  individuals  specifically.  In  some  studies  the  oopula- 
tion  was  not  carefully  selected  to  exclude  children  of  normal  intelligence; 
this  is  true  in  some  cases  of  studies  en  hyperactive  and  assaultive 
children,  although  in  other  studies  children  with  an  I.Q.  below  some  ar- 
bitrary value  (such  as  80)  were  excluded.  In  some  studies  the  age  range 
did  not  exclude  retarded  adults;  some  of  this  data  does  not  provide  a 
basis  for  assessing  sa^'ety  and  effectiveness  in  children  as  requested  by 
Hogan  and  Hartson.  And,  most  importantly,  the  standards  for  proof  of 
efficacy  have  evolved  in  large  measure  during  the  interval  since  the 
earliest  (and  mcst  widely  prescribed)  phenothiazines  were  aporoved  for 
marketing.  Usages  which  were  permitted  under  the  FDSC  Act  prior  to  the 


134 


.  -10- 

passage  of  the  Kefauver-Harris  Amendments  in  1962  might  not  he 
approved  under  the  present  requirements  for  v/ell-controned  studies. 
There  are  a  number  of  aspects  of  design  of  earlier  studies  v.hich 
would  be  subject  to  criticism  today.  The  majority  of  reports  are 
from  uncontrolled  trials. 

Typical  of  the  evidence  available  on  this  question  is  a  clinical 
report  published  in  1955  regarding  the  treatment  of  the  10  retarded 
children  with  Thorazine.  No  control  or  placebo  gi^oup  was  utilized  and 
the  results  are  difficult  to  analyze.  Another  clinical  report  pub- 
lished in  the  same  year  described  improvement  in  9  of  9  "maladjusted" 
children  who  were  institutionalized;  similar  objections  can  be  made 
to  the  validity  of  this  report  but  the  drug  effect  is  evident.  There 
are  two  controlled  evaluations  of  Thorazine  in  children  which  utilized 
double-blinding,  random  assignment,  independent  evaluations  and  re- 
ports of  scale  scores  as  well  as  clinical  impressions,  but  the  sub- 
jects were  chosen  because  of  hyperactivity  rather  than  retardation. 
The  first  of  these  is  rendered  difficult  to  interpret  because  the 
teacher  ratings  did  not  indicate  a  significant  change  in  children 
treated  with  chlcrpromazine  or  dextroamphetamine  as  ccmcared  to  placebo. 
In  the  second  stu'iy,  39  hyperactive  children  received  chlorpromazine 
or  placebo  and  the  overall  clinical  ratings  and  the  ratings  for  hyper- 
activity showed  significant  advantage  for  chlorpromazine  in  these  ncn- 
retarded  "disturbed''  children  under,  the  conditions  of  this  single 
study. 

The  drugs  which  were  originally  marketed  prior  to  1962  have  been  re- 
viewed and  rated  for  efficacy  by  the  NAS/flRC.  The  "probably  effective" 
ratings  were  based  in  part  on  the  small  amount  of  evidence  available 
regarding  usage  in  retarded  children.  Such  ratings  require  the 
sponsoring  firms  to  produce  further  evidence  from  well -designed  and 
adequately-controlled  clinical  trials,  but  only  a  very  limited  amount 
of  data  has  been  generated  to  date.  It  is  apparently  difficult  to 
gain  access  to  institutions  for  the  purpose  of  conducting  placebo- 
controlled  trials,  particularly  where  State  or  municipal  support  is 
utilized  for  maintenance,  and  there  are  long-standing  negative  attitudes 
toward  the  conduct  of  studies  in  children.  It  appears  unlikely  that 
significant  new  evidence  will  be  generated  through  studies  sponsored  by 
these  firms. 

The  NDAs  for  9  of  the  most  widely  used  phenothiazines  were  searched  for 
studies  involving  patients  with  mental  deficiencies.  Efficacy  was  not 
rated  in  some  of  these  studies  involving  108  retardates  which  were  inten- 
ded to  uncover  possible  toxicity.   In  an  additional  group  of  studies, 
some  ratings  were  utilized  but  a  global  rating  scale  for  improvement 
was  not  employed;  an  additional  221  mentally  retarded  patients  partici- 
pated in  these  studies.  These  reports  do  not  provide  any  basis  for 
a  judgment  regarding  effectiveness  of  these  products.  A  total  of  694 
patients  participated  in  uncontrolled  studies  in  which  behavioral 
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problems  were  a  common  factor.  The  patients  were  variously  described  as 
hyperkinetic,  assaultive,  combative,  aggressive,  or  difficult  to  nana ge. 
In  these  studies,  555/C54  were  considered  improved  by  the  investigators 
(80%).  In  several  of  the  studies  notes  indicate  that  the  patients  im- 
proved in  school  or  training  programs,  with  lengthened  attention  span, 
and  better  contact  witn  the  patient.  While  this  evidence  is  derived 
from  uncontrolled  studies,  it  is  totally  unlikely  that  anything  aporoa- 
ching  an  80%   inprovenent  rate  would  be  found  in  placebo-treated  retardates 
with  behavioral  problems.  Only  a  single  study  featured  a  double-blind, 
crossover  design  with  placebo  control.  A  washout  period  was  observed 
prior  to  the  start  of  treatment  and  details  of  dosage  and  protocol  re- 
quirements are  reported.  Thirty  patients  received  Mellaril  and  30 
received  placebo.  Imorovement  was  noted  in  14/30  on  Mellaril  while  16 
were  unimproved.   In  the  placebo  group  improvement  was  ncted  in  2/30 
and  28  were  unimproved..  The  files  which  formed  the  basis  of  this  report 
are  as  follows: 

NDA  number  Drug  Number  o^  Patients 

09149        •  Thorazine  124 

10349  Sparine  136 

10571  Compazine  135 

10775  Trilafoh  28 

11123  Vesprin  6 

11552  Stelazine  118 

11751  Prolixin  76 

11808  Mellaril  418 

12254  Tindal  12 

Mesoridazine  v/as  studied  in  45  mental  retardates  with  a  mieari  age  of  24.1 
years  all  of  whom  had  an  I.Q.  of  less  than  30.  Nineteen  patients  also 
had  a  secondary  diagnosis  of  epilepsy.  During  a  9   month  study  the 
greatest  imorovement  v.-as  noted  in  symptoms  related  to  poor  impulse  control, 
belligerance  and  motor  excitement.  56;.'  of  patients  had  satisfactory 
responses  to  mesoridazine  in  this  uncontrolled  study  in  comparison  with 
a  5';  response  to  previous  therapy.  Twenty-four  children  with  behavior 
problems  also  v/ere  studied.  Eight  were  mentally  retarded  and  3  had 
seizures  in  addition  to  behavior  problems.  Refractiveness  to  previous 
treatnient  was  felt  by  the  investigator  to  indicate  that  there  vfould  be 
little  placebo  effect,  but  this  study  was  otherwise  uncontrolled.  On 
mesoridazine  67%   of  the  children  were  judged  to  have  improved. 

It  appears  unwarranted  to  state  that  phenothiazines  are  "ncnerally  in- 
effective" drugs  in  mentally  retarded  individuals.  Available  evidence 
indicates  that  several  different  moieties  produce  imDrovement  in  exag- 
gerated motor  activity  and  disordered  behavior,  in  disturbed  and  retarded 
patients,  with  and  without  psychosis,  for  periods  up  to  two  months.  The 
bulk  of  this  evidence  comes  from  uncontrolled  trials  which  form  a  less 
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convincirig  argument  regarding  efficacy,  but  in  these  and  other  anecdotal 
reports  there  v;as  scir.e  degree  of  improvement  in  80'^  of  retarded  patients 
treated  with  phenothiazines.  The  placebo  response  rate  v;as  7.3'J  in  the 
only  placebo-controlled  trial.  The  experience  of  physicians  responsible 
for  the  maintsriance  of  retarded  individuals  in  nental  institutions  suooorts 
the  concept  that  phenothiazines  are  effective  'tnd  useful  in  these  patients. 
Study  designs  have  been  varied.  There  is  insufficient  data  at  any  single 
dosage  level  to  predict  a  dose  response  relationship,  but  the  pattern  of 
response  suggests  that  the  greatest  improverient  is  seen  in  malddaptive 
and  destructive  behavior. 

Haloperidol,  a  phenothiazine  of  the  butyrophenone  tyoe,  v/as  tested  in  a 
group  of  50  hospitalized  children  with  psychotic  manifestacions  of  organic 
brain  damage,  16  of  whom  were  diagnosed  as  mentally  retarded.  By  random 
assignment,  6  patients  were  placed  on  haloneridol  and  10  patients  on 
placebo.  Global  ratings  for  Haldol  patients  indicate  r.arkeri  inprovenent 
in  2/6,  moderate  imorovement  in  2/6,'  slight  improvement  in  1/6  and  no 
change  in  1/6.  None  of  ihe  patients  treated  with  active  drug  became 
worse  during  the  eight  week  period.  The  global  ratings  on  the  patients 
treated  with  placebo  indicated  marked  improverent  in  0/10,  moderate  im- 
provement in  3/10,  slight  improvement  in  2/10,  no  change  in  4/10  and 
worsening  in  1/10.  These  global  ratines  showed  that  haloperidol  aoproa- 
ched  statistical  superiority  over  placebo  (p  less  than  0.10).  At  the 
end  of  the  8  week  study  motor  behavior  and  psychophysiologic  responses 
were  rated  as  improved  in  patients  treated  with  the  active  drug. 

The  issue  of  safety  with  phenothiazines  involves  the  consideration  of  the 
number  of  factors  of  varying  complexity.  These  drugs  as  a  group  are  rot 
responsible  for  a  large  number  of  immediate  adverse  reactions.  Because  of 
the  intended  action,  sedative  and  hypnotic  effects  in  an  agitated  patient 
would  not  be  likely  to  be  viev/ed  with  mucn  concern.  On  the  other  hand, 
the  complaint  about  the  adverse  effects  on  cognitive  abilities  may  be  an 
important  observation  —  and  one  which  hos  escaped  reporting  in  the 
usual  fashion.  Among  patients  in  whom  the  phenothiazines  are  employed 
for  behavior  modification  or  control,  it  appears  probable  that  any  serious 
adverse  effects  would  be  reported  in  the  same  fashion  as  those  occurring 
in  schizophrenic  and/or  other  patients.  The  most  serious  conseauences 
demonstrated  to  date  are  the  development  of  Parkinsonism  and  tardive- 
dyskinesia  after  prolonged  periods  of  usage.  Duration  of  treatment  and 
cumulative  dosage  seem  to  be  correlated  with  the  development  of  tardive 
dyskinesia.  The  adverse  effects  of  this  class  of  drugs  are  already  ex- 
tensively described  in  the  labeling.  As  an  abstract  consideration  it 
appears  obvious  that  any  patient  begun  on  phenothiazine  treatment  during 
childhood  or  adolescence  will  have  a  greater  cnance  of  developing  tardive 
dyskinesia  than  a  patient  begun  in  adult  life,  provided  the  treatrent 
is  continued.  If  data  on  efficacy  could  be  developed,  studies  cf  the 
effects  of  phenothiazines  on  growth,  maturation  and  development  would  be 
necessary  before  these  drugs  could  be  approved  for  usage  of  longer  than 
one  or  two  weeks  in  children.  Recent  reports  suggest  that  children  may 
be  more  prone  than  other  patients  to  the  development  of  withdrawal- 
emergent  symptom.s  when  phenothiazines  are  discontinued. 
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Considering  the  large  number  of  adult  non-retarded  patients  in  whom 
phenothiazines  are  employed  for  prolonged  periods  with  salutary  effects, 
the  most  practical  course  of  action  in  regard  to  the  safety  considera- 
tions posed  herein  appears  to  be  to  provide  in  the  labeling  sufficient 
cautionary  and  warning  material  to  advise  the  practitioner  of  the  current 
state  of  knowledge.  No  pharmacological  intervention  can  be  said  to  be 
absolutely  safe.  Long-term  effects  on  individual  patients  may  not  be 
known  as  the  result  of  the  usual  clinical  investigations.  An  extensive 
clinical  experience  may  be  required  to  elicit  this  knowledge  and  the 
predictability  of  adverse  effects  may  still  be  poor.  In  the  case  of 
the  use  of  phenothiazines  for  behavioral  control,  discontinuation  of  the 
drug  or  decrease  in  dosage  would  probably  offer  an  opportunity  for  assess- 
ment of  the  need  for  further  drug  treatment.  Adherence  to  this  practice 
could  promote  safe  usage. 

IV.  Summary: 

A  request  has  been  received  (1)  to  release  to  Hogan  and  Hartson  any 
studies  or  materials  relevant  to  the  question  of  the  effectiveness  of 
phenothiazines  in  the  treatment  of  mentally  retarded  children;  (2)  to 
investigate  the  promotional  and  advertising  practices  of  the  several 
manufacturers  in  order  to  determine  whether  these  drugs  are  being  pro- 
moted in  violation  of  the  FD&C  Act  and  regulations;  (3)  to  relabel  the 
drugs  to  indicate  that  such  a  use  is  not  approved  and  to  employ  more 
precise  language  to  describe  the  conditions  under  which  the  drug  may 
be  used;  (4)  to  add  cautionary  statements  in  the  labeling  to  describe 
the  hazards  of  such  usage  in  children;  (5)  to  notify  institutions  for 
the  mentally  retarded  that  this  usage  deviates  from  the  approved  con- 
ditions for  use;  and  (6)  to  restrict  the  use  of  phenothiazines  to  fully 
licensed  physicians. 

Evidence  in  11  NDAs  indicates  that  phenothiazines  are  effective  in  con- 
trolling episodes  of  aggressive  and  destructive  behavior  in  mentally 
retarded  individuals,  including  children.  Although  the  evidence  is  not 
so  well  documented,  the  behavioral  response  of  retarded  persons  does 
not  appear  to  differ  quantitatively  from  the  responses  of  psychotic 
patients  and  the  drug  effects  may  be  equally  beneficial  in  non-psychotic 
patients  if  dangerous  behavior  is  controlled. 

Except  for  the  request  to  restrict  use  to  fully  licensed  physicians, 
the  items  all  appear  to  offer  courses  of  action  which  serve  public  health 
interests.  The  inclusion  of  cautionary  statements  pertaining  to  known 
and  potential  adverse  effects  in  children  together  with  restriction  of 
the  duration  of  treatment  to  the  minimum  necessary  dose  and  duration 
combined  with  requirement  of  periodic  re-assessment  of  patient  status 
should  promote  safe  usage.  Information  in  the  current  labeling  adequa- 
tely describes  serious  or  irreversible  adverse  effects  which  have  been 
precipitated  in  adults  treated  at  high  doses  for  prolonged  periods. 
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The  general  usefulness  of  this  class  of  drugs  precludes  any  class  action 
which  v/ould  rrake  them  less  available  for  prescription.  Older  treatment, 
such  as  physical  restraint  and  isolation  and  the  use  of  sedative  drugs 
which  v/ere  marketed  prior  to  1938,  cannot  be  controlled  by  labeling  re- 
strictions similar  to  those  proposed  in  (6)  above.  Prescription  of 
phenothiazines  has  not  been  shown  to  be  less  safe  than  the  use  of  alter- 
native treatments,  particularly  for  short  periods.  The  principal  hazard 
in  short  term  use  appears  to  be  an  impairment  of  cognitive  abilities. 
The  safety  of  longer  term  usage  in  children  has  not  been  demonstrated. 

V.  Recommendations: 

(1)  Request  that  the  Division  of  Drug  Advertising  investigate  the 
advertising  and  promotional  practices  of  the  firms  marketing 
phenothiazines  and  undertake  appropriate  steps  if  violative 
practices  are  discovered. 

(2)  Request  the  Product  Coordination  Staff  assist  in  making  avail- 
able to  Hogan  and  Hartson  the  requested  materials,  according 
to  the  procedures  published  in  the  FR  for  December  24,  1974. 

(3)  Request  that  the  Indications  section  of  the  insert  tor  Serentil 
(mesoridazine)  be  revised  to  .conform  to  the  evidence  of  effec- 
tiveness shown  in  the  NDA. 

(4)  Request  that  the  Indications  sections  of  all  phenothiazines  be 

amended  to  contain  the  follov/ing  information:  " 

may  be  useful  as  an  adjunctive  treatment  to  control  transient 
episodes  of  destructive  hyperactivity  and  aggressiveness  in 
patients  with  severe  mental  deficiency." 

(5)  Request  that  the  manufacturers  of  phenothiazines  amend  the 
labeling  to  include  in  the  Precautions  section  the  following 
information:  "The  phenothiazines  have  not  been  studied  suf- 
ficiently in  retarded  individuals  to  allow  a  firm  judgment 
regarding  safety  and  effectiveness.  Uncontrolled  studies  have 
shown  improvement  in  destructive  and  maladaptive  behavior  at 
the  expense  of  decreases  in  cognitive  ability  during  short-term 
treatment.  Mo  information  is  available  on  the  possible  effects 
of  longer-term  treatment  on  growth,  maturation  or  development 
although  it  has  been  shown  that  children  are  more  likely  to 
exhibit  withdrawal -emergent  symptoms  upon  discontinuance.  If 
the  physician  determines  that  the  necessity  for  phenothiazine 
treatment  outv/eighs  the  possible  hazards,  the  dosage  should  be 
kept  at  the  minimal  effective  level,  and  the  physical  status 

of  the  patient  should  be  examined  and  reviewed  every  three  to 
five  days  in  order  to  decide  upon  the  necessity  for  further 
treatment.  The  use  of  caffeine  or  stimulant  drugs,  though  un- 
proven  as  a  concurrent  treatment  measure,  may  be  beneficial." 
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(6)  Decline  to  act  with  regard  to  request  #6  under  Summary  above. 

(7)  Support  the  proposed  program  for  the  forthcoming  meeting  of 
the  American  Association  on  Mental  Deficiency  and  address  the 
directors  of  institutions  participating;  utilize  this  and  other 
available  forums  to  accurately  characterize  the  approval  status 
and  state  of  knowledge  of  the  use  of  phenothiazines  for  retarded 
populations. 

(8)  Consideration  be  given  to  the  importance  of  obtaining  the  fol- 
lowing: 

(a)  A  survey  of  drug  use  in  institutions  for  the  mentally 
retarded,  to  determine  reason  for  treatment,  dose,  duration 
and  results,  particularly  in  children; 

(b)  Controlled  studies  on  the  effectiveness  of  phenothiazines 
on  other  aspects  of  the  problem  of  management  of  mentally 
retarded  children,  e.g.  decrements  in  cognitive  performance, 
willingness  to  participate  in  non-drug  therapies  and  pro- 
grams, impact  on  learned  behavior,  such  studies  to  be 
designed  in  consultation  with  representatives  of  the  Ameri- 
can Association  on  Mental  Deficiency,  preferably  including 

a  portion  of  children  who  are  only  minimally  or  moderately 
impaired; 

(c)  Controlled  studies  on  the  utility  of  concurrent  stimulant 
drug  treatment,  particularly  in  regard  to  sedation  and 

ognitive  performance. 


Thomas  A.  Hay«s,  M.D. 
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Sando.^  Phormaceuticals 
Division  of  Sandoz-l.'andar,  Inc. 
Attention:  Harry  L.  Caird,  M.D. 
East  lianover,  flew  Jersey  07935 

Gontleaien: 

Reference  is  mads  to  your  new  drug  applications  submitted  pursuant  to 
section  50:i(b)  of  the  reJerol  Food,  Drug,  and  Costr.etic  Act  for  Serentil 
(mesoriduZinG  bosylate)  Tablets,  Concentrate,  end  Injection. 

\lc   have  reviev/ed  tlie  labeling  for  all  $erentil  products  and  reconiniend ' 
the  follov.'ing  revisions: 

Under  DCSCPJPTIOW,  delete  the  phrase  "\;hich  is  effective.... 
psychor.euroses". 

The  I,';dICATIO;;s  section  should  be  revised  to  read: 

"Serentil  (r-.osoridazine)  is  indicated  in  the  fonov/ing 
conditions: 

For  the  management  of  the  manifestations  of  scliizophrenia. 
As  an  adjunctive  treatniant  to  control  episodes  of  hyper- 
activity and  UMcooperativencss  in  patients  witl)  severe 
mental  deficiency  and  chronic  brain  syndro.r.e. 
As  an  adjunct  in  i^ianag^ir.ont  of  alcohol  withdrav.-al . 
In  psychoneurosis  to  reduce  anxiety  and  tension." 

Under  DOSAGE  AND  ADMi;iISTR.ATICi'l,  the  indications  should  be 
the  safr,e  as  those  listed  in  the  I.'IDICATIOns  section. 

The  entire  PHAPuIACOLOGY  section  should  be  deleted. 

An  OVERDOSAGE  section  should  be  added  to  present  in  detail, 
synipto."is  of  overdosage  and  rriethods  of  treatment.  It  may  be 
organized  into  cleirvents  as  follows: 

A.  Signs  and  siinptoms  of  overdose 

1.  Hild 

2.  Severe 

B.  Hanaoeiivent  and  treatment 
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NDA  16-774,  16-775 
16-997,- 17-344 

If  you  wish,  you  may  arrange  a  conference  to  discuss  the  above  revisions. 

Your  prompt  attention  and  response  vn'll  be  appreciated. 

Sincerely  yours. 


Barrett  Scoville,  M.D. 

Director 

Division  of  IleurophanTiacological 

Drug  Products 

Office  of  Scientific  Evaluation 

Bureau  of  Drugs 
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tOULATORT  -  DIVISION     OF    S  A  N  D  O  2  -  w  A  N  O  E  1 


Novenber  7,  1974 


Barrett  Scoville,  M.D.,  Director 
Division  of  Neuropharmacological 

Drugs  (IIFD-120) 
Office  of  Scientific  Evaluation 

Bureau  of  Drugs  lG-997,  17-34'i 

Food  and  Drug  Administration  Sorentil  (i.'.^i^orir.azine) 

Rockville,  Ilaryland    20852  General  CorrcspondGnce 

Dear  Doctor  Scoville: 

We  are  in  receipt  of  your  letter  of  September  6,  1974  requesting 
changes  in  the  labeling  for  all  Serentil  products. 

Please  be  advised  that  we  are  currently  preparing  revifjed  label- 
ing in  accordance  vith  your  requests,  and  are  in  the  process;;  of 
reviewing  our  files  to  determine  whether  any  additional  changes 
should  be  made  relative  to  the  statements  of  reported  adverse 
reactions. 

Revised  draft  labeling  will  be  submitted  as  soon  as  possible. 

Sincerely, 


PHARIlT'iCEUTICALS 

/  A  f^^^^  III. 

..    Baird,    M.D.    f^"' 


SANDOZ    PHfiRIl^jpEUTICALS 


iarry 

Vice  President 
Drug  Regulatory  Affairs 


HI1R:plb 

Submitted   in  triplicate 


NOV  i?.  10,74 


i^>\ 


"«--, 
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DEPART  !/iI:i;T  OF  UtALTH.   EDUCATION.  AND  WELFARE 

PUBLIC  HEALTH  SERVICE 
FOOD  AND  DRUG  ADMINISTRATION 
•  BOCKVILLE.  MARYLy.'.>.0     2C*«  p^g       g  ^gjTg 


NDA  16-774,  16-775 
16-994,  17-344 


Sandoz  Pharmaceuticnls 
Division  of  Sandoz-l.'r.nder,  Inc. 
Attention:  Harry  L.  Faird,  M.D. 
East  Hanover,  Hev/  Jersey  07936 

Gentlemen: 

Reference  is  made  to  your  new  drug  applications  submitted  pursuant 
to  section  505(b)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  for 
Serentil  (mesoridazine  besylate)  Tablets,  Concentrate  and  Injection. 

We  also  refer  to  a  telephone  discussion  on  January  27,  1975  between 
your  representative.  Dr.  Richard  Gangi,  and  Mr.  Julius  Cinque  of 
this  Administration, 

After  reviewing  the  cata  submitted  in  support  of  Serentil  and  our 
September  6,  1974  rfcorrmendations  for  labeling  revisions,  v/e  re- 
quest further  changes  in  the  labeling: 

The  INDICATIONS  section  should  be  revised  to  read: 

"Serentil  (mescridazine)  is  indicated  in  the  follov/ing 
conditions:  Fcr  the  management  of  the  manifestaticns  of 
schizophrenia.  As  an  adjunctive  treatment  to  control 
transient  epis:c es  of  destructive  hyperactivity  and 
aggression  in  vitients  with  severe  mental  deficiency 
and  chronic  br;-:n  syndrome.  As  an  adjunct  in  manage- 
ment of  alcohc".  withdrawal.  In  psychoneurosis  to 
reduce  anxiety  c.nd  tension". 

It  is  understood  th;t  all  other  recommendations  in  our  September 
6,  1974  letter  rema-rn  the  same* 

Your  prompt  consideration  and  response  will  be  appreciated. 

Sincerely  yours, 


bc^^-LCyK  KV^v( 


Barrett  Scoville,  M.D. 

Director 

Division  of  Ileuropharmacological 

Drug  Products 

Bureau  of  Drugs 
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Use  oi  sychotropic  Drugs  VJith  the  Mer   '.ly  Retarded 

.January  13,  1975 

Ronald  S.  Lipman  emd  Robert  L.  Sprague 


I.  Background 

On  July  16,  1974  and  on  November  26,  1974  Mssrs.  Dennis  J.  Lehr  and 
David  S.  Tatcl  of  Hogan  £.   Hartson  wrote  Commissioner  Alexander  M.  Schmidt 
and  alleged  misuse  and  overuse  of  psychotropic  drugs  with  institutionalized 
retarded  people  in  the  United  States.   Subsequently,  these  petitions  v;ore 
forv/arded  to  tlie  Pediatric  Advisory  Panel  for  their  reaction  and  evaluation. 

The  following  comments  and  evaluation  represent  a  concensus  of  the  Panel 
and  a  synthesis  of  the  research  literature  v;hich  is  available  on  the  topic  of 
psychotropic  drug  usage  with  institutionalized  retardates.   The  Panel,  which 
has  no  particularly  regulatory  and/or  legal  expertise,  has  addressed  itself 
primarily  to  the  medical-clinical  issues  involved  in  the  psychotropic  drug 
treatment  of  the  retarded. 

II.  Extent  of  Usage, 

The  petition  makes  a  strong  point  and  documents  it  well  from  the  meager 
literature  available  that  psychotropic  drugs  are  used  very  extensively  v;ith 
the  institutionalized  r.entally  retarded.   Although  Dr.  Lipman's  survey, 
which  was  conducted  in  the  late  1960 's  and  published  in  1970,  was  cited  as 
the  primary  source  of  usage  information,  there  has  been  sG~e  other  evidence 
since  tliis  article  was  written  which  support  his  findings.   A  paper  by  Drs. 
Klebanoff  and  D.LMascio  indicates  that  the  about  saiae  usage  in  Massachusetts, 
but  more  recent  evidence  from  Massachusetts  indicates  usage  is  declining. 
Another  unpublished  study  by  Dr.  Sprague  v/hich  iri/olved  a  random  sa-nple'  of 
an  institution  in  Illinois  taken  in  the  summer  of  1973  produced  results 
essentially  in  agreement  v;ith  the  Lipman  data. 

From  these  three  studies  it  is  clear  that  current,  national  data  is 
insufficient  in  regard  to  accurate  estimates  of  the  amount  of  psychotropic 
drug  usage  with  tlie  institutionalized  retardated.   The  petition  calls  for  an 
official  survey  of  this  area,  and  it  is  our  concensus  that  such  a  survey 
would  be  most  useful  (see  V  2  at  tJie  end  of  the  report).   At  least,  it 
should  establish  the  current  patterns  of  usage  and  might  help  establish 
other  trends  or  trouble  spots. 

III.  Effectiveness 

A  basic  issue  is  raised  as  to  v;hether  the  psychotropic  drugs  are  being 
given  to  the  institutionalized  retarded  in  accordance  with  FDA  approved  usages 
for  the  drugs.   A  point  is  made  that  current  labeling  is  ambiguous  about  the 
use  of  these  drugs  for  conditions  other  than  psychotic  conditions,  e.g.  "treat- 
ment of  anxiety,  tension,  and  agitation  as  seen  in  neuroses  associated  with 
somatic  conditions."   The  question  v;hich  the  petition  raises  is  whether  the 
psychotropic  drugs  are  being  given  for  mental  retardation,  per  se,  or  whether 
it  is  being  legitimately  given  for  psychotic  conditions  and  other  conditions 
as  currently  approved.   In  this  regard,  one  of  the  factors  loading  to  the  insti- 
tutionalization of  the  retarded  derives  from  problems  around  their  aggressive. 
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hostile,  acting-oat  behavior  which  the  parents  a   schools  are  typically  unable 
to  handle.   Thus,  institutions  which  are  typically  crowded  and  understaffed  are 
asked  to  cope  with  "difficult  to  manage"  resident  populations.   In  years  before 
the  advent  of  psychotropic  drugs,  the  institutional  response  to  explosive 
behavior  was  ciimisoles  and  peraldehyde.   The  reason  the  phenothiazines  are 
being  so  widely  employed  in  the  institutions  for  the  mentally  retarded  would 
seem  related  to:   (1)  their  effectiveness  in  controlling  destructive  behavior 
which  is  a  legitimate  usage,  (2)  the  high  incidence  of  residents  with  such 
problems  of  impulse  control,  (3)  the  frustration-inducing  nature  of  the  insti- 
tutional living  which  sometimes  generates  the  problems  mentioned  previously, 
and  (4)  a  perceived  lack  on  the  part  of  the  institution  of  other  pharmacologic 
and/or  non-pharmacological  alternatives  other  than  resorting  back  to  the  era  of 
camisoles  and  peraldeliyde.   There  is  no  clear  concensus  on  the  percentage  of 
institutionalized  retardates  that  have  these  psychotic  and  aggressive  outbursts. 
Some  believe  the  instance  is  as  high  as  50%  or  higher,  whereas  others  strongly 
feel  that  the  'instance  of  psychotic  and  severe  aggressive  disorders,  although 
much  higher  _han  a  normal  population,  is  still  below  the  50%  figure  typically 
found  for  chronic  usage  of  psychotropic  drugs  in  such  institutions. 

Apart  from  the  question  of  the  actual*  percentages  of  psychotic  and/or 
aggressive  manifestations  in  institutionalized  retarded  populations,  there  is 
strong  concensus  that  the  current  pattern  of  long-term  usage  of  phenothiazines 
is  inappropriate.   Generally  there  is  not  sufficient  information  on  the  effects 
of  prolonged  psychotropic  drug  usage  with  young  populations  such  as  often  found 
in  institutions.   Use  of  phenothiazines  in  this  population  probably  involves 
treatment  for  a  longer  period  of  time  than  any  other  potential  patient  group. 

Another  problem  clearly  related  to  diagnosis  involves  the  quality  of  the 
medical  personnel  who  make  the  diagnosis  and  prescribe  the  medicine  and  the 
influence  of  non-medical  personnel  in  determining  these  decisions.   V?hen  pre- 
scribing any  psychotropic  medication,  there  should  alv?ays  be  a  balancing  of  bene- 
fits against  the  risks  and  a  weighing  of  alternative  treatment  possibilities 
for  that  particular  case.   Clearly,  many  residents  now  receiving  phenothiazines; 
would  benefit  from  environmental  changes  leading  to  a  reduction  in  institution 
induced  frustration;  i.e.  less  crowded  wards,  classroons,  cafeterias,  etc.  a 
higher  staff  to  patient  ratio  and  a  staff  more  appropriately  trained  to  xjnder- 
stand  and  to  meet  the  needs  of  the  institutionalized  retarded.   But  this 
balancing  of  the  cost/benefit  ratio  is  often  not  adequately  done  in  institutions 
because  many  physicians  practicing  there  are  not  licensed.   Often  they  cannot 
pass  these  examinations  because  many  of  them  are  foreign  trained  and  unfamiliar 
vd.th  the  English  language  and  practices  in  the  United  States.   Another  problem 
is  that  many  institutions  are  located  in  isolated  rural  areas,  away  from  the 
major  universities  and  cities  where  the  staffs  could  interact  v;ith  other  pro- 
fessional agencies  and  keep  more  abreast  of  current  information.   Related  to 
this  problem  is  the  fact  that  the  staffs  of  many  of  the  institutions  contain  a 
large  percentage  of  poorly  trained  individuals  recruited  from  another  era  who 
are  extremely  skeptical  about  the  ixjtential  of  the  mentally  retarded  to  live  a 
useful,  habilitated  life  and  who,  thus,  believe  that  custodial  care  with  maximum 
restraints  is  philosophically  the  most  appropriate  treatment  for  retarded  indi- 
viduals. Regardless  of  the  nev/,  modem  programs  that  might  be  available,  it 
is  very  difficult  to  overcome  the  hesitancy,  the  reluctance,  and  the  outright 
opposition  of  such  staff.   Finally,  many  institutions  are  very  badly  managed 
agencies,  often  subject  to  political  pressures  and  political  hiring;;  and  firings 
in  addition  to  nuiaerous  local  pressures  by  the  community  and  organizations  of 
canployocs.   In  summary,  Uiore  are  many  associated  problems  that  do  not  directly 
pertain  to  the  quality  of  the  medical  staff  which  v;ould  be  very  difficult  to 
improve  and  ameliorate  through  regulatory  action  by  the  FDA. 
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The  question  of  comparative  value  of  other  non-drug  tecliniques  for  managing 
the  vinacceDtable  behavior  of  institutionalized  retarded  is  raised  in  the  petition. 
There  is  some  evidence  that  other  educati;jnal  and  training  procedures,  e.g. 
behavior  modification,  may  produce  better  behavioral  control  without  the  undesir- 
able side  effects  of  psychotropic  drugs.   But  two  problems  are  involved  in  such 
techniques.   Or\e,  there  typically  is  not  sufficient  trained  personnel  available 
in  the  manpower  reserve  in  the  country  to  immediately  implement  such  programs. 
Two,  the  cost  is  typically  higher  than  drug  treatment,  and  such  cost  increases 
might  be  resisted  by  the  state  governments  V7hich  typically  operate  these  insti- 
tutions.  Although  cost  is  not  a  sufficient  reason  for  not  using  other  non-drug 
treatments,  it  is,  nevertheless,  a  very  practical  impediment  to  the   wide-spread 
use  of  such  non-drug  techniques.   Finally,  it  should  be  pointed  out  that  many 
of  these  other  techniques  contain  inherent  problems  about  which  there  is  some 
considerable  public  debate,  e.g.  isolation  procedures  which  are  common  with.  , 
behavior  modification  techniques. 

IV.  Safety 

The  petition  indicates  that  the  most  serious  side  effects  of  the  phcnothia- 
zines  for  the  mentally  retarded  is  their  tendency  to  impair  learning.   Although 
there  might  be  some  technical  questions  about  tha  proper  way  to  measure  learning 
ability,  the  research  evidence  t)iat  is  available  clearly  indicates  that  suppres- 
sion of  performance  in  a  learning  task  is  a  common  effect  of  the  phenothiazines. 
This  has  been  shovm  in  several  different  types  of  experimental  tasks  purported 
to  measure  learning.   In  light  of  this  kind  of  evidence,  phenothiazines  should 
be  used  with  the  trade-off  between  suppression  of  learning  performance  consiaered 
against  the  improvement  in  behavior,  usually  aggressive  behavior,  for  which  they 
are  given.   But  since  it  is  not  commonly  recognized  by  physicians  prescribing 
such  medication  that  learning  impairment  is  a  side  effect  of  the  phenothiazines, 
seldom  in  clinical  practice  is  such  a  cost/benefit  consideration  made. 

It  is  pointed  out  tliat  most  all  studies  that  have  been  done  investigating 
effects  of  these  drugs  on  learning  involve  studies  that  use  relatively  low  dos- 
age, in  comparison  with  typical  clinical  doses,  thus  the  petitioners  raise  the 
issue  of  appropriate  dosage  of  this  medication.   At  this  point,  the  scientific 
community  simply  does  not  know  what  the  effects,  particularly  the  long-term 
effects,  are  of  high  dosages  of  phenothiazine  medication.   It  has  been  specu- 
lated that  higher  dosages  are  more  detrimental  to  learning  performance  than 
lower  dosages.   In  this  regard,  it  v;ould  be  very  helpful  to  have  better  research 
data  than  the  merger  information  currently  available  on  dose-response  relation- 
ships comparing  both  hostile-aggressive  behavior  and  cognitive  and  learning 
performance.   In  addition,  it  also  seems  quite  likely  that  a  large  percentage 
of  those  mentally  retarded  children  who  are  currently  receiving  phenothiazines 
would  benefit  from  stimulant  medication  v;hich  does  not  suppress  learning. 
Research  into  this  area  should  be  encouraged  by  the  FDA  in  an  attempt  to  soli- 
cite  the  active  cooperation  of  other  governmental  units  which  fund  such  studies. 
In  the  last  analysis,  however,  dosage  is  an  individual  variable,  and  individual 
differences  cannot  be  overlooked. 

Experience  with  the  mentally  disturbed  patients  suggests  that  long-term  side 
effects,  such  as  tardive  dyskinesia,  may  present  serious  problons,  and  this  is 
particularly  troublc'some  because  there  is  almost  no  hard  data  on  which  to  judge 
how  frequent  and  how  serious  such  problems  might  be  in  children.   This  is  a  par- 
ticular problem  because  there  is  no  experimental  data  on  animals  upon  which  to 
judge  auprcpriately  tlie  potential  effects  of  long-term  phenothiazine  treatment 
in  the  developing  nervous  system  of  the  child. 
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V.  Action 

In  the  latest  letter  of  November  26,  1974,  the  petitioners  ask  for  seven 
separate  actions  to.be  taken  by  the  FDA.   Most  of  these  recommended  actions 
involve  a  close,  critical  devaluation  of  the  package  insert  with  the  aim  of 
more  precisely .defining  the  condition  for  which  the  drug  is  approved,  for  more 
clearly  specifying  side  effects  which  have  been  reported  in  recent  years  such 
as'leaniing  suppression,  and  to  caution  the  physician  about  special  populations 
which  nay  not  have  the  ability  to  interact  verbally  as  a  typical  adult,  such  as 
the  retarded,  greatly  lessening  their  ability  to  report  their  own  reactions- and 
feelings. 

1,  Since  this  is  a  serious  problem  and  since  the  time  seems  particularly 
ripe  for  some  kind  of  action,  it  is  recommended  that  the  FDA  undertake  revalua- 
tion of  the  current  labeling  with  a  focus  on  the  institutionalized  mentally  •  ■ 
retarded, 

2,  In  vhe  text  of  the  petition,  it  is  requested  that  the  FDA  should  sponsor 
a  survey  of  psychotropic  drug  usage  in  order  to  adequately  estimate  current  prac- 
tices.  It  is  recommended  that  such  a  survey  be  done. 

3,  It  is  requested  that  the  FDA  undert£ike  a  revaluation  of  the  advertising 
of  pharnaceutical  firms  in  regard  to  the  phenothiazines.   If  a  revaluation  of 
the  labeling  is  undertaken,  another  evaluation  of  the  advertising  literature 
would  seem  logical  to  ascertain  if  it  is  consistent  with  the  revised  labeling. 

4,  Finally,  the  petition  urges  action  by  the  FDA  v.-hich  involve  legal 
.issues  such  as  liwiting  prescriptions  to  only  fully-licensed  physicians  and 

critically  studying  th.c  distribution  and  marketing  practices  of  the  pharmaceu- 
tical fir::.is  with  the  intent  of  restricting  these  activities  in  some  manner. 
Although  the  panel  believes  that  the  best  trained  medical  staff  possible,  v/ithin 
the  constraints  of  budgets  and  available  manpower,  should  be  provided  for  the 
institutionalized  retarded,  it  views  this  as  a  legal  issue  outside  our  area 
of  competence  and  makes  no  recommendations. 
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EXHIBIT  F 


University  G.  Illinois  at  Urbana  Champaign 


CHILDREN'S  RESEARCH  CENTER 

^4r.  David  M.  Tatel 
Hogan  and  Hartson 
815  Connecticut,  N.W. 
Washington,  D.C.  20006 


March  10,  1975 


51  Gerty  Drive 
Chompoign,  Illino'it  61820 
(2)7)  333UI23 


Dear  Dave: 

As  you  know  Mr.  Jonathan  Kann  (I  hope  I  have  spelled  his  name  correctly) 
represented  Hogan  and  Hartson  at  the  February  27,  1975  meeting  of  the  Psycho- 
pharmacological  Agents  Committee  of  the  FDA  when  I  reported  the  Pediatric 
Panel's  reaction  to  your  petition.   There  was  considerable  discussion  of  and 
disagreement  about  the  topic  of  the  number  of  controlled  studies  which  indi- 
cated positive  benefits  from  the  administration  of  the  neuroleptics  to  the 
mentally  retarded.  As  I  recall,  Mr.  Kann  indicated  there  were  no  methodologi- 
cally sound  studies  found  in  your  survey.   I  indicated  I  thought  this  was  your 
interpretation  of  the  nine  NDA  studies  released  to  you  by  Dr.  Hayes  and  reported 
in  his  memoranda  of  February  4,  1975.   My  interpretation  of  5-10  studies  that 
met  the  minimum  methodological  standards  and  report  positive  benefits  was 
founded  on  eUi  earlier  survey  of  the  published  literature:   Sprague  &  Werry. 
Methodology  of  psychopharmacological  studies  with  the  retarded.   In  N.  R.  Ellis 
(Ed.),  International  Review  of  Research  in  Mental  Retardation  (Vol.  5).   New 
York:   Academic  Press,  1971.   Pp.  147-219.   I  believe  I  gave  you  a  reprint  of 
the  Sprague  and  Werry  paper.   Mr.  Kann  requested  that  I  write  to  you  in  an 
attempt  to  clarify  the  issue  of  whether  there  are  well  controlled  studies 
reporting  positive  benefits. 

This  letter  is  an  attempt  to  clarify  the  issue.   Listed  below  is  a  enumera- 
tion of  the  studies  which  I  believe  are  methodologically  sound  that  show  posi- 
tive benefits  from  the  administration  of  neuroleptics  to  the  mentally  retarded. 
The  enumeration  follows  the  schema  from  Table  V  of  the  Sprague  and  Werry  chapter. 


Chlorpromazine 

1.   Craft,  M.   Tranquilizers  in  mental  deficiency: 
Journal  of  Mental  Deficiency  Research,  1957,  1^,  91-95. 


Chlorpromazine . 


2.  Hunter,  H.,  &  Stephenson,  G.  N.  Chlorpromazine  and  trifluo- 
perazine in  the  treatment  of  behavioral  abnormalities  in  the  severely  sub- 
normal child.   British  Journal  of  Psychiatry,  1963,  109,  411-417. 

Haloperidol 

3.  Burk,  H.  W.,  &  Menolascino,  F.  J.   Haloperidol  in  emotionally 
disturbed  mentally  retarded  individuals.   American  Journal  of  Psychiatry, 
1968,  124,  1589-1591. 


Meprobamate 

4.   Craft,  M.   Tranquilizers  and  mental  deficiency: 
Journal  of  Mental  Deficiency  Research,  1958,  2_,    17-20. 


Meprobamate . 


Promazine 

5.   Schulman,  J.  L. ,  &  Clarinda,  M.   The  effects  of  promazine  on 
the  activity  level  of  retarded  children.   Pediatrics,  1964,  33,  271-275. 
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Thioridazine 

6.  Alexandris,  A.,  S.   Lundell,  F.  W.   Effect  of  thioridazine, 
amphetamine  and  placebo  on  the  hyperkinetic  syndrome  and  cognitive  area  in 
mentally  deficient  children.   Canadian  Medical  Association  Journal,  1968, 
98,  92-96.  ~~~ 

7.  Davis,  K.  V.   The  effect  of  drugs  on  stereotyped  and  nonstereo- 
typed  operant  behaviors  in  retarded.   Psychopharmacologia ,  1971,  £2,  195-213. 
(Listed  as  unpublished  doctoral  dissertation  in  the  1971  paper) 

8.  Davis,  K.  v.,  Sprague,  R.  L.,  &  Werry,  J.  S.   Stereotyped 
behavior  and  activity  level  in  severe  retardates:   The  effects  of  drugs. 
American  Journal  of  Mental  Deficiency,  1969,  73,  721-727. 

Sincerely, 

Robert  L.  Sprague,  Ph.D. 
Director 

RLS/sh 

cc  Dr.  Thomas  A.  Hayes 
Mr.  J.  Cinque 
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EXHIBIT  G 

,_^OGAN  a  HARTS  ON  (( 


eiS    CONNECTICUT  AVENUC 
WASHINGTON,    O.   C.    20006 


TELCPHONE    (J02) 
CABLE    "HOGANOER   Vi 


202-331-4774 


^'\r:::::.T"  March  26,    1975 

Dr.  Robert  L.  Sprague 

Director 

Children's  Researcli  Center. 

University   of  Illinois    at 

Urb  an  a- Ch  amp  aign 
Champaign,    Illinois      61820 

Dear  Dr.    Sprague: 

Thank  you  very  much   for  your  letter  of  March  10,   1975 
listing  the  citations  to  eight   articles  which  you  consider  relevant 
to  the  Mental  Health  Law  Project's  Petition  to  the   Food    and  Drug 
Administration  regarding  the  use   of  phenothiazines   on  mentally 
retarded   persons.      We  have  reviewed   these    articles    and  must  respect- 
fully disagree   that  they   constitute    acceptable   scientific  evidence 
to   support   the   continued   use    of  phenothiazines    for   the    purpose    of 
managing  or  controlling  the  behavior  of  the  non-psychotic   mentally 
retarded.      Of  the  eight    articles  you  cite,   two  do  not  involve   pheno- 
thiazines   and   three  conclude  that  the  drugs    are  not  useful   for  con- 
trolling the    activity   of  the  mentally  retarded.      The   findings   of  the 
remaining  three,  v\'hich  do  show   some   evidence   of  phenothiazine  effec- 
tiveness,   are   of  limited  value   for  several  reasons  which  will  be   set 
forth  below.  ^ 
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The    articles   by   Burk    and  Menolascino  ^    and   Craft  ~     do  not 
involve   phenothiaz ines.      The   former  studied  Haloperidol,  which    as 
Dr.    Hayes   noted    in  his   February    6   letter   to  us,    is    a  butyrophenone 
class    anti-psychotic   drug  which   differs    in  chemical   structure    and 
pharmacologic    action   from  phenothiazines.      The   study  by   Craft  con- 
cerns meprobamate  which  like  Haloperidol,    is   not    a  phenothiazine    and 
therefore  not  relevant  to  the  questions  raised  by   our  Petition.      It 
is   interesting  to  note,   however,   that  the   Craft    article  concluded   that 
"no  significant  improvement  resulted"   in  the  behavior  or    activity   of 
the  mentally  retai^ded  subjects   studied. 

Three    of   the    articles   cited    in  your   letter  which   do  relate 
to  phenothiazines  conclude   that  the  drugs  were  not  shown  to  be  effec- 
tive  for  the  control  of  behavior   in  mentally  retarded   subjects.      For 

3/ 
example,   the    article  by  Schulman   and   Clarinda  ~     reported   the  results 

of  a  study  measuring  the   effects   of  promazine   on  the    activity   levels 

of  six  hyperactive  boys.      It  was    a  relatively  well-controlled  study 

which   found   that:      "There  were  no  significant  differences   in  daytime 

activity  levels  between  the  drug   and  placebo   at    any   of  the  dose   levels." 


\/     Burk,   I[.W.  ,   &  Menolascino,    F.J.      Haloperidol   in  emotionally   dis- 
turbed  mentally  retarded    individuals.      American  Journal   of  Psychiatrv. 
1968,    12ii,    1589-lSQl 

2/     Craft,   M.    Tranquilizers    and  mental  deficiency:      Meprobamate.      Journal 
of  Mental  Deficiency   Research.    1958,    2,    17-20. 

3./     Schulman,    J.L.    &  Clarinda,   M.      The  effects   of  promazine   on  the    acti- 
vity  level  of  retarded  children.      Pediatrics.   1974,   33.,   271-275. 
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Accordingly,  it  concluded  that  "under  the  conditions  c£  this  study, 
promazine  was  of  no  value  in  al|:ering  the  activit-y  levels  during  the 
day."  The  article  went  on  to  note  that  although  the  drug  had  some 
effect  on  activity  levels  at  night,  they  were  "clinically  unimportant." 
These  findings  of  ineffectiveness  are  not  surprising  in  light  of  the 
fact  that  promazine  (Sparine)  has  a  DESI  rating  of  "ineffective  in 
controlling  mental  and  emotional  disturbances  and  central  nervous 
system  excitation." 

It  is  important  to  note  that  Schulman  and  Clarinda  begin  by 
indicating  that  there  are  not  very  many  well-controlled  studies  on 
the  effects  of  phrnothiazines  and  that  "early  enthusiastic  descrip- 
tions reporting  tlie  therapeutic  efficacy  of  the  tranquilizing  drugs 
have  been  tempered  by  subsequent  well  designed  control  studies."  After 
reviewing  the  few  well-controlled  studies  which  exist,  the  authors  con- 
cluded that  their  "negative  finding  is  . . .  not  unusual  in  controlled 
studies  of  tranquilizing  drugs." 

Davis  —  reports  the  results  of  a  study  which  attempted  to 
measure  the  effect  of  thioridazine  and  methylphenidate  on  stereotypy 
in  mentally  retarded  persons.  Not  only  did  the  study  fail  to  demon- 
strate any  significant  ability  of  the  drugs  to  control  such  behavior 


H/  Davis,  KoV.   The  effect  of  drugs  on  stereotyped  and  nonstereotyped 
operant  behaviors  in  retardates.   Psvchopharmacolosiia.  1971,  22.,  195- 
213. 
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in  mentally   retarded   persons,    but   it   found   that  non-drug   techniques 
could  be   effective.: 

"The  provision  of   alternative    activities    and   the 
control   of  environmental  contingencies  completely 
eliminated    stereotypy    from  most   Ss    and,    perhaps, 
for    all   Ss   given  sufficient   time    and   training.      On 
the   otlier  hand,    the    administration   of  psychotropic 
drugs   only   modified    the   pattern   of  response    for   such 
behaviors,    at  least  while   they  were   under   operant 
control.      Therefore,    it   might   seem  more   expedient  to 
use  only  behavior  modification  techniques   in  the   con- 
trol  of  stereotypy." 

The   findings   of  this   study    are   particularly   important   in  light  of  the 

fact  that  it  used    a  scientific   objective   measure   of  stereotype  behavior. 

Finally,    Craft—      also   shows    phenothiazines   to   be   equally 

ineffective   for  controlling   activity   levels   of  mentally   retarded  persons. 

In  this   1957   study,    the   effects   of  chlorpromazine  were  measured   on  the 

activity  levels   of  the   sixteen  most  difficult    and   destructive   low-grade 

mental  defectives    in   a  state  hospital.      After   "an  exhaustive   statistical 

analysis  relying  on  numerous   standardized   observations,"   the    authors 

were   unable   to    "confirm  the    improvement  previous    investigators   had 

noted   in  chlorpromazine   on  low-grade  defective  patients."     Specifically, 

the  author  concluded: 

"These   low-grade  defective  patients   failed   to   show 
any   significant   improvement  with   regard    to    activity 
and    aggression,    that  was    ascribable   to  chlorproma- 
zine.     Although   the  male  paljients   showed    a  signifi- 
cant improvement  in  their  social  behavior,   reference 


^/     Craft,    M.    Tranquilizers    in  mental   deficiency:       Chlorpromazine. 
Journal   of  Mental   Deficiency   Research,    1957,  1,    91-95. 
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to  the   talDle  shows  the   improved  behavior  was   so 
far   from  being  socially    acceptable    as  not  to  be 
of  value.      It   is   concluded   that   chlorpromazine 
was  not    found   to  be   helpful    at   the   dosage   used    for 
hyperactive   high-grade   male    idiots   over    a  prolonged 
period, " 

The    author  went   on   to  note : 

"Apart    from  statistically   significant   changes 
clinical   impressions    are    also  valid.      The 
nursing   staff   failed   to   see    any    improvement    in 
their  patients  whilst  on  the   trial." 

Most  important,   not  only  were   the  drugs   ineffective   for  controlling 

behavior,   but  the    author  concluded   that  the   side   effects  rendered  the 

use   of  the  drugs   possibly  dangerous: 

"From  the   medical   point   of  view   the    author   felt 
that  not   only   did   chlorpromeizine    fail   to    aid   their 
conduct  but  that  owing  to  the  toxic  reactions   occur- 
ring it  could  well  be  detrimental  to  this   type   of 
patient." 

Although  the  remaining  three    articles   cited   in  your  letter 

include  positive   findings,  we  believe  that  they  do  not  presently 

justify    a  conclusion  of  effectiveness,   particularly   in  light  of  the 

strong   findings  of  ineffectiveness  reported   in  the   foregoing  studies 

by   Craft,   Davis,   Sohulman   and  Clarinda.      For  example,    the    article  by 

6/ 
Alexandris    and  Lundell  compares   the   effects   of  thioridazine    and 


6/     Alexandris,   A.,    &  Lundell,    F.W.      Effect   of  thioridazine,    ampheta- 
mine   and    placebo   on  the   hyperkinetic   syndrome    and   cognitive    area   in 
mentally   deficient  children.      Canadian  Medical  Association  Journal. 
1968,    98,    92-96. 
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amphetamine  on  the  activity  levels  of  children  evidencing  the  "hyper- 
kinetic behavior  syndrome."  The  subjects  involved  in  the  study  were 
not  residents  of  an  institution  for  the  mentally  retarded  but  rather 
were  residents  of  a  psychiatric  hospital  for  children.   Although  the 
subjects  did  evidence  reduced  IQ  scores,  there  was  no  diagnosis  of 
mental  retardation.   Because  the  subjects  were  selected  for  their 
"hyper-kinetic  syndrome,"   it  is  likely  that  their  reduced'  IQ  scores 
resulted  not  from  mental  retardation  but  rather  from  the  interference 
of  this  syndrome  with  the  learning  process.   Accordingly,  the  positive 
results  found  in  this  study  are  not  directly  relevant  to  the  question 
of  whether  phenothiazines  are  useful  for  controlling  the  behavior  of 
non-psychotic  mentally  retarded  persons. 

Even  if  the  Alexandris  study,  were  relevant  to  the  issues 
raised  herein,  its  results  are  questionable.   The  investigators  used 
an  unstandardized  and  unvalidated  IM-item  rating  scale  to  demonstrate 
that  subjects  improved  with  respect  to  aggression,  concentration, 
sociability,  inter-personal  relationships,  and  work  interest  and 
capacity.   However,  the  psychological  tests  which  were  administered  — 
Bender-Gestalt,  WTSC,  and  Draw-A-Person,  did  not  reveal  significant 
clinical  improvements.   Thus  the  results  are  questionable  since  one 
does  not  know  which  measuring  device  —  the  rating  scale  or  the  psycho- 
logical tests  —  if  either,  was  the  more  accurate. 
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The  article  by  Hunter  and  Stephenson  ~  which  examines  the 
effects  of  chlorpromazine  and  trifluoperazine  on  the  activity  level 
of  mentally  retarded  children  is  also  of  limited  value.   Although 
Hunter  and  Stephenson  did  find  the  drugs  to  be  effective,  their  find- 
ings must  be  considered  in  light  of  the  fact  that,  as  in  the  case  of 
the  study  by  Alexandris  and  Lundell,  the  scale  used  to  measure  effec- 
tiveness was  a  subjective  list  of  activities  measured  by  nurses 
observing  the  subjects.   Thus,  its  findings  are  not  as  valuable  or 
reliable  as  those  of  studies  such  as  Schulman's  where  a  scientific 
non-subjective  measure  of  activity  was  used  to  demonstrate  that  proma- 
zine was  not  effei?tive  for  controlling  hyperactive  behavior  in  mentally 

retarded  persons.   Also,  as  you  noted  elsewhere,  their  repeated  use  of 

8/ 
the  Wilcoxon  T  test  was  "not  good  statistical  usage."  — 

9/ 
Finally,  the  article  by  Davis,  Sprague  and  VVerry  ~  summarizes 

the  results  of  a  study  measuring  the  effects  of  thioridazine  and  methyl- 
phenidate  on  stereotypy.   Although  the  article  concludes  that  thiorida- 
zine was  effective  in  reducing  stereotypy,  its  findings  are  limited  by 


2/  Hunter,  H. ,  &  Stephenson,  G.N.  Chlorpromazine  and  trifluoperazine 
in  the  treatment  ^of  behavioral  abnormalities  in  tlie  severely  subnormal 
child.   Ijritish  Journal  of  Psychiatry.  1963,  109,  411-417. 

8./  Sprague,  R.  &  Werry ,  J.  Methodology  of  psychopharmacological  studies 
with  tlie  retarded.   N.R.  Ellis  (Ed.)  ,  Tnternational  Review  of  Research 
in  Mental  Retardation  (Vol.  5).   New  York:   Academic  Press,  1971,  pp. 
147-219. 

9/  Davis,  K.V. ,  Sprague,  R.L. ,  &  Werry ,  J.S.   Stereotyped  behavior  and 
activity  level  in  severe  retardates:   The  effects  of  drugs.   American 
Journal  of  Mental  Dcficienoy.  1969,  H,  721-727. 
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the  fact  that  the  drugs  were  used  in  exceedingly  small  dosages  and 

for  only  one  day.   Moreover,  the  authors  conclude: 

"the  predominance  of  stereotypies  over  other 
behaviors  even  under  thioridazine  indicates 
that  normal  behaviors  cannot  be  'released'  by 
a  drug.   Their  acquisition  depends  on  adequate 
training  programs." 

Thus,  only  three  of  the  articles  cited  in  your  letter  could 
possibly  be  relied  on  to  support  the  proposition  that  phenothiazines 
are  effective  for  controlling  the  behavior  of  mentally  retarded  persons. 
However,  as  we  ha\'e  noted  above,  the  findings  in  each  of  those  studies 
are  quite  limited  and  of  questionable  value  particularly  in  light  of 
the  contrary  findings  of  ineffectiveness  reported  in  the  articles  by 
Schulman  and  Clarinda,  Craft,  and  Davis  v;hich  are  also  cited  in  your 
letter. 

Moreover,  the  conclusions  in  your  March  10  letter,  insofar 
as  they  rely  on  the  articles  of  Davis,  Sprague  and  Werry ,  Hunter  and 
Stephenson  and  Alexandris  and  Lundell,  are  further  undermined  by  virtue 
of  the  fact  that  tlie  NDA  files  contain  no  scientifically  acceptable 
evidence  to  justify  the  use  of  phenothiazines  on  non-psychotic  mentally 
retarded  persons.   As  Dr.  Hayes'  memorandum  dated  February  4,  1975  to 
Barrett  Scoville  indicates,  the  NDA  files  for  phenothiazines  contain  only 
one  controlled  study  relating  to  the  use  of  the  drug  on  mentally  retarded 
persons.   Of  the  GO  subjects  participating  in  this  study,  only  seven 
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were   mentally  retarded    and   it  is  likely   that  those   seven   also  suffered 

10/  .  .  r-    ^u 

from  severe   psychotic   disorders.  An  examination  ot   the   remainirg 

studies   indicates   not  only   that  they  were   scientifically    invalid,   but 
that  half  of   them   failed   to  meet    any    of  the   six  minimal   criteria  pro- 
posed  by  you  —      and  recognized  by    the   FDA    "as    the   essentials    of   ade- 
quate   and   well^-controlled   clinical    investigations."      (21   C.F.R.    §   314.111) 
Moreover,    contrary    to   the   comments   made    at   the   Pediatric   Subcommittee 
hearings,   these   studies   cannot  be  relied  upon  on  the   basis   of  "historical 
control."      According   to   the   FDA's   own   standards,    "historical   control" 
is   only    appropriate  under  certain  highly   predictable    and   limited 
circumstances: 

"Historical   Control:       In  certain  circumstances 
such    as   those    involving  diseases  with  high    and 
predictable   mortality    (acute   leukemia  of  child- 
hood) ,   with   signs    and    symptoms    of  predictable 
duration  or  severity    (fever   in  certain  infections) , 
or    in   case   of  prophylaxis,   where   morbidity    is   pre- 
dictabJ.e,    the   results    of  use   of    a  new   drug  entity 
may   be    compared   quantitatively  with   prior   exper- 
ience historically."      (21  C.F.R.    §314.111.) 

Obviously,    the  behavior   of  mentally   retarded   persons   does   not   fit  within 

the   FDA's   standard    for   "historical  control." 

There    is   an  equal  dearth  of  evidence   to  support  the  use   of 

phenothiazines   on  the   non-psychotic   mentally  retarded   in  the   list  of 

citations   supplied   to  us  by  Dr.    Hayes  under   cover   of  his   February   6 


10/     A  Double-Blijid   Clinical  Evaluation  of   a  New  Phenothiazine  Agent 
with  Chronic  Psycliiatric   Patients.       (Item  "X",   Hayes  to  Tatel  letter, 
2/6/7G.) 

11/     Sprague,   R.    ,S.  Werry,    J.,    supra. 
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12/ 
letter.      One   did   not    involve    phenothiazines ,   — two  did   not   involve 

13/ 
the  mentally  retavded,  three    failed  to  meet    at  least   fovir  of  the 

six  minimal  criteria  for    a  controlled   study,  —     one    is  not  published,  — 

1  ft/ 
one   is  not   available    in  the  National  Medical  Library  —     and  one    is 

,       .  17/ 

inconclusive.   — 


12/     Arnold,    E.    &  Maginn,    D,    Fluphenazine    ("Anatensol")    in  'the    treat- 
ment   of  disturbed   mentally   retarded   children.      Medical   Journal   of 
Australia,   April  IB,   1967,    7S8-760. 

13/     Baldwin,    R.L.    &  Peters,    J.E.      Hematologic   complications    from  tran- 
quilizers   in  children.      Southern  Medical   Journal.    October   19  58,    61: 
1072-75. 

Flaherty,    J. A.      Effect  of  chlorpromazine   medication   on   children 
with   severe   emotional   disturbance.      Delaware   State   Medical   Journal, 
August,    1955,  IZXSl:    180-8U. 

14/     Bonafide,   V.T.      Chlorpromazine    (Thorazine)    treatment  of  disturbed 
epileptic   patients.      Archives    of  Neurology    and   Psychiatry.   August  1955, 
ZiUEi:    158-62. 

Badham,  J.N. ,  Bardon,  L.M. ,  Reeves,  P.O.,  Young,  A.M.  A  trial  of 
thioridazine  in  mental  deficiency.  British  Journal  of  Psychiatry,  May 
1963,    109,   No.    460. 

Lacny,   J.      Mcsoridazine   in  the  care   of  disturbed  mentally  retarded 
patients.      Canadiaji  Psychiatry  Association  Journal.   1973,   Vol.    18. 

15/     Benton,   P.C.    &  Coldwell,    J.G.    Control  of  the  hyperactive   retardate 
with   phenothiazine   derivatives.      Oklahoma  Mental  Retardation  Training 
Center,   Scientific  Exliibit   II,    International  Congress  on  Mental  Retarda- 
tion,  Vienna,   Austria,   August  14  -    19,    1961. 

16/     Baldwin,   R.W.    Kenny,    T.J.    Badie,   D.      New  drug   for  behavior   problems 
in  children:      A    preliminary   report.      University    of  Maryland    Medical 
Journal,    September   1967,    No.    9. 

17/     Allen,   M. ,    Sliannon,    G. ,    &  Rose,    D.    Thioridazine   hydrochloride    in 
liie   behavior   disturbance    of  retarded   children.     -American  Journal   of 
Mental    npFioienoy,    July    1963,    68,    No.     1. 
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Filially,  the  published  literature  reflects  the  virtual 
absence  in  NDA  files  of  any  controlled  studies  supporting  the  use  of 
phenothiazines  on  non-psychotic  mentally  retarded  persons.   This  was 
noted  by  Schulman  and  Clarinda  (supra^  p.  3)  ,  and  has  been  documented 
in  a  recent  survey  by  the  Mental  Health  Law  Project  which  revealed  less 
than  65  articles  published  during  the  past  25  years  relating  to  the  use 
of  phenothiazines  on  mentally  retarded -persons.   Of  those  studies,  41% 
fail  to  meet  any  of  the  six  minimal  criteria  for  a  well-controlled  study 
and  76%  fail  to  meet  at  least  half  of  the  criteria.   Enclosed  is  an 
editorial  prepared  by  Gail  Marker  of  the  Mental  Health  Law  Project  set- 
ting forth  the  results  of  the  literature  survey  together  with  a  series 
of  charts  indicating  the  findings  of  each  article  reviewed. 

Thus,  as  we  indicated  in  our  July  16  and  November  1,  1974 
letters  to  the  FDA  and  in  our  February  19,  1975  letter  to  you,  there  is 
no  substantial  scientifically  acceptable  evidence  to  support  the  use  of 
phenothiazines  to  manage  behavior  of  non-psychotic  mentally  retarded 
persons.   Of  the  41  studies  and  articles  supplied  or  cited  in  Dr.  Hayes' 
February  5  letter  and  your  March  10  letter,  only  nine  were  controlled. 
Not  only  were  the  remaining  32  uncontrolled,  but  many  did  not  involve 
phenothiazines  or  did  not  measure  drug  effects  on  the  mentally  retarded 
subjects.   Of  the  nine  controlled  studies,  only  tliroe  contained  evidence 
which  could  conceivably  support  the  effectiveness  of  the  drugs.   One  of 
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the  remaining  six  did  not  involve   mentally  retarded  persons,   two  did 
not  involve   phenothiazines    and  three  concluded  that  phenothiazines  were 
not  effective    for   tlie   management    and  control   of  hyperactivity    in  men- 
tally retarded   individuals.      Thus,    the  existing  evidence   does  not  con- 
form with   the  requirements   set   forth  by   the  FDA    at  21  C.F.R.    §   314.1 
V\;hich   states    in   part   that: 

"an    application  may  be  refused  unless    it   includes 
substantial   evidence   consisting   of   adequate    and 
well-controlled    investigations    including  clinical 
investigations   by   experts   qualified   by    scientific 
training    and   experience   to  evaluate   the   effective- 
ness  of  the   drug   involved,    on   the  basis    of  v\?hich 
it  could    fairly    and  responsibly   be   concluded  by 
such   experts    that   the   drug  will  have   the   effect   it 
purports  or   is   represented  to  have  under  the   condi- 
tions  of  use   prescribed,   recommended,   or  suggested 
in   the    proposed   labeling." 

In  other  words,   thie   foregoing  review   indicates   that   there   is  not  "sub- 
stantial evidence   consisting  of   adequate    and  well-controlled  investiga- 
tions" upon  which  experts  can   "fairly    and  responsibly"   conclude   that 
phenothiazines    ai^e  effective   for  the   management   and   control   of  mentally 
retarded  persons. 

Accordingly,   we   believe    the    FDA    is   legally   compelled   to  take 
immediate    action  to  restrict  the  unapproved  use   of  phenothiazines    for 
the  management    and   control  of  the  non-psychotic   mentally  retarded.      Such 
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action  is  particularly  important  in  light  of  the  dangers  of  tardive 
dyskinesia.  Parkinsonism,  cognitive  impairments  and  other  adverse 
effects  likely  to  result  from  the  use  of  phenothiazines.   We  there- 
fore resubmit  the  attached  recommendations  which  call  for  changes  in 
the  package  inserts  and  other  FDA  actions  designed  to  stop  the  danger- 
ous and  unapproved  use  of  phenothiazines. 


<r^ 


Sincerely , 
-7 


Gerald  E.    Gilbert 


David  S.   Tatel 


The  Honorable  Alexander  M.    Schmidt 
Dr.    Thomas  Hayes 
William  Vodra,   Esq. 
Mr.    Jay   Cinque 


Enclosures 


163 

Senator  Bayh.  Mr.  Lehr,  thank  you  very  much  for  your  contribu- 
tion. Let  me  say,  I  think  that  in  my  judgment,  we  should  pursue  tlus 
critical  problem.  It  is  a  problem  which,  I  am  sure,  you  are  not  able  to 
bill  a  client.  It  is  certainly  a  public  service  effort  and  I,  for  ouo. 
commend  you  for  it. 

STATEMENT  OF  DAVID  FERLEGER,  DIRECTOR,  MENTAL  PATIENT 
CIVIL  LIBERTIES  PROJECT,  PHILADELPHIA,  PA. 

Mr.  Ferleger.  I  too,  commend  them  for  it.  I  wish  to  submit  mv 
prepared  statement  ^  and  other  exhibits  ^  for  inclusion  in  the  record. 

I  would  like  first  to  note  that  while  these  inexcusable  practices  dis- 
cussed here  this  morning  are  imposed  on  all  mental  patients,  the 
subcommittee's  focus  on  young  people  is  appropriate  because  of  the 
relative  ease  that  children,  unlike  other  people,  can  be  placed  m  mental 
hospitals.  About  37  States  have  laws  that  allow  the  mental  commit- 
ment of  children  simply  upon  application  of  a  parent  or  giiardian.  No 
hearing  or  counsel  or  other  protections  are  afforded  for  children. 

On  the  other  hand,  when  adults  are  put  into  mental  hospitals  or 
when  children  are  put  into  juvenile  institutions,  they  get  a  hearing  and 
counsel  and  all  of  the  other  rights  that  we  have  come  to  expect. 

Things  are  beginning  to  change,  I  hope.  Last  week  we  got  the  first 
Federal  court  decision  on  this  issue  in  which  a  three-judge  court  de- 
clared unconstitutional  Pennsylvania  laws  which  allow  such  pro  forma 
commitments  of  children.  The  court  required,  for  the  first  time  m  the 
country,  that  all  children  who  are  placed  into  a  mental  institution 
receive  counsel,  notice,  and  the  opportunity  to  hold  a  hearing. 

CHILD   COMMITTED   TO   MENTAL   INSTITUTION    BY  PARENTS 

Senator  Bayh.  Is  that  case  the  one  where  the  parents  had  a  child 
committed  to  a  mental  institution  so  that  they  could  go  on  vacation? 

Mr.  Ferleger.  Yes ;  that  is  one  of  the  facts  that  was  uncovered  m  our 
discovery  in  that  lawsuit.  The  court  notes  that  in  its  opinion  \Bartley 
V. Kreme'm—Y.  Supp.— (E.D. Pa.  1975) ]. 

Senator  Bayh.  I  have  looked  at  this  whole  business  of  juvenile  justice. 
How  children  are  treated  by  the  environment  to  which  they  are  exposed 
and  over  which  they  have  no  control — whether  it  is  school  violence, 
whether  it  is  a  parental  discipline  problem,  or  whether  it  is  violent  acts 
of  the  parents  against  the  child  or  one  parent  against  another. 

Would  one  of  you  care  to  address  yourselves  to  this  type  of  situation  ? 
Should  there  not  be  a  way  in  which  a  parent  wlio  does  that  kind  of 
an  act  be  held  legally  culpable  ? 

Mr.  Ferleger.  I  think  so.  One  of  the  plaintiffs  in  that  lawsuit  was 
a  15-year-old  girl— she  was,  by  the  way,  later  one  of  the  people  who 
was  shipped  to  Texas  from  Pennsylvania,  it  seems  that  it  happens  in 
a  lot  more  States  than  Louisiana.  Her  father  called  me  up  on  the  phone 
at  my  home  yelling  and  threatening  me,  his  child's  attorney,  saying 
what  at  that  time  was  actually  the  law  in  a  sense,  that  his  child  had  no 
right  to  a  lawyer  and  that  he  had  a  right  to  keep  his  child  wherever  the 
hell  he  pleased  regardless  of  what  her  lawyer  said. 

1  See  D.  168. 

2  See  Exhibits  2-5,  pp.  175-272. 
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Fortunately,  we  now  have  the  Federal  court  on  our  side  in  establish- 
ing, for  the  'first  time,  that  all  children  who  are  put  in  any  mental 
institution  from  now  on,  haA^e  the  right  to  a  lawyer  and  the  right  to 
protect  themselves  against  the  abuse  of  parents.  In  response  to  the 
issue  that  you  raise,  it  seems  to  me  possible  that  neglect  and  depend- 
ency type  of  legislation  could  be  amended  to  include  situations  where 
parents  needlessly  institutionalize  or  otherwise  abuse  their  children. 

Senator  Bayh.  I  would  appreciate  any  thoughts  that  you  have  on 
the  specific  ways  to  approach  that  particular  problem. 

Actually  there  is  a  two-sided  problem.  One  is  where  you  have  some 
parents  who  absolutely  refuse  to  provide  even  the  most  nominal  kinds 
of  discipline — which  most  of  us  were  exposed.  This  lets  us  understand 
that  in  order  for  human  beings  to  live  with  one  another  they  have  to 
adhere  to  certain  kinds  of  conduct.  When  children  are  turned  loose 
without  any  kind  of  parental  guidance,  it  seems  to  me,  then  you  come 
to  a  different  type  of  juvenile  problem. 

This  is  not  that  type.  This  is  an  overt  act  which  directly  violates  the 
civil  rights  of  that  child.  I  am  sure  that  is  what  the  court  held. 

Mr.  Ferleger.  A  few  years  ago,  I  researched  a  law  review  article 
at  a  State  hospital  near  Philadelphia,  Pa.  We  operated  a  legal  services 
program  at  that  hospital  until  they  threw  us  out  for  all  of  the  law- 
suits that  we  had  brought.  The  practice  of  that  hospital  seems  typical 
of  the  practices  elsewhere  and  I  wanted  to  described  how  it  looks  on 
a  day-to-day  kind  of  basis. 

A  patient  described  the  policy  to  me  this  way,  he  said  that  if  medica- 
tion is  refused,  "the  goon  squad  forces  you — a  needle  in  the  ass — and 
then  they  put  you  into  the  seclusion  room."  Most  of  the  staff  told  me, 
at  that  time,  that  patients'  privileges  to  go  outside  or  have  recreation 
would  be  withheld  as  long  as  the  patient  refused  medication,  whether 
or  not  the  patient  actually  got  the  medication  by  force. 

A  psychiatrist  at  that  hospital  told  me  that,  despite  his  orders,  very 
often  a  nurse  would  order  medication,  in  cases  where  the  doctor,  had  he 
been  called,  would  have  said  that  no  medication  was  necessary. 

HOSPITAL    POLICY    AND    DOCTOR's    ORDERS    IGNORED 

In  one  incident  at  another  facility  which  resulted  in  litigation  by  me 
on  behalf  of  the  client,  a  psychiatric  attendant  of  Philadelphia  State 
Hospital  testified  in  a  deposition  that  he  forcibly  injected  Thorazine 
into  my  client  while  my  client  was  naked,  being  held  down  in  a  seclu- 
sion room  by  two  other  attendants.  This  attendant,  not  a  nurse  or  a 
doctor,  injected  the  drug  involuntarily  to  my  client  simply  upon  the 
direction  of  a  nurse  who  said  that  he  was  afraid  of  this  particular 
patient.  The  doctor  testified  in  a  deposition,  in  the  same  case,  that 
hospital  policy  was  that  only  nurses  could  inject  medication  and  that 
in  fact,  the  seclusion  order  for  this  client,  which  accompanied  the 
medication,  had  been  forged  by  somebody  other  than  the  doctor. 

That  incident,  unfortunately  because  of  the  statute  of  limitations, 
never  resulted  in  a  trial.  The  admissions  of  the  attendant  were  startling 
to  me  as  I  sat  in  my  office  during  the  deposition. 

Kennetli  Souder  is  an  inmate  at  Farview  State  Hospital  for  the 
criminally  insane  in  Pennsylvania.  He  filed  an  action  protesting  forced 
punitive  medication  there.  The  district  court  dismissed  it  and  in  the 


165 

third  circuit  court  of  appeals,  it  was  reversed  and  now  we  are  back 
in  court  with  an  amended  complaint.  I  would  like  to  read  a  couple  of 
paragraphs  from  that  amended  complaint.  Mr.  Souder  had  numerous 
times  been  punished  by  medication  for  violating  various  ward  rules  at 
Farview  State  Hospital.  He  describes,  and  I  will  not  mention  the 
full  name  of  the  doctor,  what  happens : 

Defendant  Dr.  R.  would  enter  the  ward  with  a  tray  of  hypodermic  needles 
filled  with  prolixin,  line  up  the  whole  ward,  or  part  of  the  ward,  and  administer 
the  drug.  Plaintiff  was  on  the  list  of  inmates  to  be  injected  with  no  reason 
given.  Plaintiff  said  that  he  did  not  want  to  take  it  but  the  doctor  said  that 
it  was  good  for  him.  Fearful  of  being  punished  again  for  refusal  to  take  medica- 
tion. Plaintiff  complied.  The  medication  immobilized  his  body  and  made  it 
diflBcult  for  him  to  move. 

A  little  bit  later  he  was  involved  in  a  fight,  transferred  for  discipli- 
nary reasons  to  another  ward,  and  then  was  placed  on  medication 
again.  He  asked  why  and  they  just  said  it  was  good  for  him. 

On  this  occasion,  Plaintiff's  reactions  were  more  severe.  He  became  extremely 
nervous  and  could  not  sit  still.  His  head  began  to  spin,  his  body  twisted  up  in 
the  air.  These  spasmodic  convulsions  would  last  for  2  or  3  days  before 
subsiding. 

My  client  has  recently  begun  to  take  medication  voluntarily  because 
he  sees  other  patients  begin  beaten  or  attacked  by  guards  for  refusing 
medication. 

One  case  made  the  news  in  Pennsylvania.  An  inmate  named  Calvin 
Bush  of  Farview  State  Hospital  died  in  October  of  1974.  I  received 
a  letter  which  I  did  not  give  credence  to,  to  my  regret,  when  a  few 
days  after  Calvin  Bush's  death  another  client  of  mine  wrote  to  me 
and  said  a  patient  there,  Calvin  Bush,  of  Steelton,  Pa.,  was  "murdered 
the  other  night.  Attendants  and  a  nurse  beat  him  and  he  died."  I  was 
not  sure  if  that  was  true  and  I  waited  until  I  got  corroboration  from 
someone  else. 

It  turned  out  that  after  an  altercation  with  several  attendants.  Bush 
was  beaten  by  a  number  of  guards,  one  of  whom  has  said  that  he 
sat  on  his  face  or  chest.  The  hospital  superintendent  said  to  a  news- 
paper that,  "Six  attendants  struggled  with  him  and  in  the  tangle 
of  bodies,  fell  to  the  floor."  At  that  point,  he  was  administered  me 
drug  Sparine  and  he  died  within  an  hour. 

The  physician's  desk  reference  which  lists  side  effects  of  these 
drugs,  and  Mr.  Lehr  would  know  better  than  me,  indicates  that 
sudden  death  from  cardiac  arrest  can  be  a  side  effect  of  some  of  these 
drugs.  Calvin  Bush  was  30  years  old  and  the  cause  of  death  that  the 
hospital  gave  was  cardiac  arrest. 

STATE     NONLICENSED   PHYSICIANS   PRESCRIBE   MEDICATION 

A  case  in  Ohio  confirms  these  Pennsylvania  observations.  Accord- 
ing to  testimony  in  a  case  in  Ohio  at  the  Lima  State  Hospital,  medica- 
tion was  prescribed  by  physicians  who  are  not  licensed  to  practice  in 
the  State  and  both  licensed  and  unlicensed  physicians  prescribe  medi- 
cation without  seeing  the  patient,  without  knowing  about  the  patient's 
condition.  Patients  may  go  for  4  months  in  that  hospital  without 
having  a  doctor  see  them  or  without  having  the  medication  changed  or 
even  reviewed. 
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Drugs,  such  as  we  are  talking  about,  are  used  uniformly,  not  just 
in  this  gross  way,  but  in  a  general  institutional  sense  to  control  the 
behavior  of  inmates.  In  an  Indiana  case,  the  Federal  court  found  that 
tranquilizing  drugs,  specifically  Sparine  and  Thorazine,  were  occasion- 
ally administered,  not  as  part  of  an  ongoing  psychotherapeutic  pro- 
gram, but  for  the  purpose  of  controlling  excited  behavior. 

What  we  have  are  wards  of  30  or  40  people  with  two  or  three 
attendants  who  are  supposed  to  take  care  of  this  enormous  group  of 
people  sitting  around,  no  activities,  no  programs,  benches  or  chairs 
along  the  walls.  It  is  not  at  all  surprising  that  for  the  occasional  patient 
who  gets  up  and  runs  around  or  screams  or  causes  a  fuss  and  takes  the 
time  of  these  two  or  three  attendants,  that  that  patient  is  going 
to  be,  as  patients  say,  "zapped"  with  some  drug  to  keep  him  or  her 
quiet. 

Senator  Bayh.  Would  it  be  fair  to  say— at  least  from  what  we  have 
heard  so  far— that  use  of  this  kind  of  drug  treatment  is  really  to  make 
them  a  vegetable,  to  control  a  human  being,  young  or  old,  and  treat- 
ment is  not  confined  just  to  the  one  that  is  creating  trouble  by  turning 
over  beds,  attacking  people  and  so  on  ? 

Mr.  Ferleger.  That  is  correct.  What  ends  up  happening,  of  course, 
is  that  rather  than  waiting  for  trouble  to  happen,  to  avoid  trouble 
without  any  individualized  attention,  the  whole  ward  is  overmedicated 
so  that  attendants  can  have  an  easier  time  without  even  having  to  worry 
about  such  disturbances  occurring. 

Senator  Bayh.  That  is  a  new  variety  of  one-a-day  pills. 

Mr.  Ferleger.  That  is  right  except  that  they  are  three-a-day  in 
mental  institutions.  One  doctor  testified  in  a  Federal  court  case  that : 

I  have  observed  patients  acting  in  such  a  way  that  it  appears  to  be  the  result 
of  medication.  And  these  behaviors  make  the  patient  unmotivated  to  do  much  of 
anything  except  to  sleep.  And  it  is  diflBcult  for  me  to  understand  how  you  can 
help  a  patient  to  become  a  better  human  being  when  he  is  sleeping  all  the  time. 

That  is  the  kind  of  thing  that  happens  all  the  time.  I  remember 
being  shocked  when  I  first  started  visiting  mental  hospitals  at  patients 
lying  around  on  floors,  usually  sleeping.  I  thought  that  perhaps  they 
had  nothing  better  to  do  and  they  wanted  to  sleep.  It  was  not  until 
I  educated  myself  a  little  bit  more  that  I  learned  that  the  reason  the 
patients  are  lyin^  around  sleeping  is  because  of  the  very  medication 
that  is  being  administered. 

SOCIAL   CAUSES  AND   POSSIBLE   APPROACHES 

I  want  to  talk  about  the  sort  of  social  causes  and  some  possible  ap- 
proaches to  solving  some  of  these  problems.  The  first  obstacle  in  try- 
ing to  assure  these  patients'  rights  is  the  expertise  of  physicians  and 
the  status  we  accord  them  in  our  society.  Mental  patients,  who  are 
often  confused  and  scared  to  begin  with,  are  particularly  susceptible 
to  an  almost  unimpeachable  reliance  on  the  doctor's  professional 
prerogatives  and  the  associated  deemphasis  of  the  traditional  medical 
legal  requirements  of  informed  consent.  The  doctor's  "I  know  best" 
attitude  has  too  often  substituted  for  any  respect  for  patients'  rights. 

Another  difficulty  is  what  patients  are  punished  for  violating  are 
often  unclear,  confused,  and  inaccessible  to  staff  as  well  as  the  patients. 
For  example,  if  one  refuses  medication  on  one  ward  in  one  hospital. 
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he  or  she  might  get  the  "needle  in  the  ass"  and  in  another  ward,  he  or 
she  might  just  lose  your  day's  grounds  privileges,  and  in  a  third  ward, 
the  patient  might  be  left  alone,  depending  on  who  is  on  duty  that  par- 
ticular evening. 

One  simple,  but  I  think  incorrect  solution,  would  be  to  pump  more 
staif  and  more  money  into  bigger  and  better  mental  institutions.  A 
more  complex,  but  I  think  probably  more  desirable  solution,  would  go 
along  these  lines : 

First :  The  elimination  of  the  typical  large  mental  institution. 

Second :  A  reduction  in  the  number  of  institutionalized  persons  by 
adopting  very  narrow  commitment  standards.  You  may  even  need 
fewer  staff  rather  than  more  staff  to  give  the  proper  care. 

Third :  Encouragement  in  our  society  of  more  tolerance  than  there 
exists  in  some  other  countries  for  deviant  behavior.  I  think  we  are 
going  to  have  to  get  used  to  a  lot  more  acceptance  of  people  in  our 
communities  who  do  not  behave  exactly  as  we  all  do. 

Fourth:  More  voluntary  community  care  facilities  and  control  of 
these  facilities  by  people  who  have  been  involved  in  receiving  in  these 
services. 

And  last :  Recognition  of  the  constitutional  and  common  law  rights 
of  persons  to  refuse  treatment  as  a  means  of  curbing  the  abuses  of 
institutional  psychiatry. 

Whether  care  is  called  therapeutic  or  rehabilitative  or  punishment, 
makes  no  difference  in  terms  of  the  legal  system  to  the  constitutional 
rights  of  inmates.  Courts  have  held  that  the  constitutional  right  to 
privacy  includes  the  right  to  be  free  from  intrusive  medication.  The 
courts  have  held  that  one's  first  amendment  rights  also  include  a  right 
to  have  thoughts  and  ideas  that  are  not  acceptable  in  the  general 
society.  In  one  case,  the  Supreme  Court  has  said  that : 

Our  whole  constitutional  heritage  rebels  at  the  thought  of  giving  the  govern- 
ment power  to  control  men's  minds.  The  government  cannot,  constitutionally, 
premise  legislation  on  the  desirability  of  controlling  a  person's  private  thoughts. 

A  lot  of  my  clients  are  in  hospitals  simply  because  some  other  person 
wanted  to  control  their  private  thoughts.  Medication  is  typically  given 
to  mental  patients  in  order  to  rid  patients  of  their  delusions  or  other 
thoughts  that  the  doctors  would  prefer  them  not  to  have. 

Other  courts  have  held  that  the  prohibition  against  cruel  and  un- 
usual punishment  prohibits  this  kind  of  medication.  In  other  cases 
the  right  of  people  to  be  secure  in  their  own  bodies,  the  common  law 
right  to  control  of  your  own  body,  has  been  recognized  to  apply  to 
mental  patients  as  well  as  other  persons. 

In  summary,  then,  I  come  here  as  director  of  a  project  that  is  in- 
volved on  a  day-to-day  basis  with  mental  patients,  to  ask  the  Congress 
to  recognize — as  you.  Senator,  have  recognized — that  these  abuses  are 
not  isolated  occurrences.  They  are  not  the  rotten  apple  in  the  core  of 
institutional  psychiatry,  but  they  are  practices  that  affect  the  lives  of 
more  persons  than  are  in  our  prisons. 

You  asked  earlier  about  whether  criminal  sorts  of  penalties  ought 
to  be  imposed  on  doctors  who  abuse  their  title,  and  I  think  the  answer 
to  that  is  certainly  yes.  I  recall  that  George  Dean,  who  is  the  southern 
lawyer,  who  filed  the  Wyatt  v.  Sfichney  Alabama  case,  has  said,  and  I 
would  second  him,  that  his  fantasv  is  to  see  on  the  cover  of  Time  maga- 
zine a  doctor — a  psychiatrist — being  led  away  in  handcuffs  to  jail  for 
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the  kinds  of  abuses  that  some  of  these  persons  perpetrate  on  the  in- 
mates that  we  entrust  to  their  care.  Thank  you,  Mr.  Senator. 

PREPARED  STATEMENT  OF  DAVID  FERLEGER 
I.  Introduction 

The  abuse  and  improper  use  of  psychotropic  medication  in  mental  institutions, 
both  public  and  private,  is  sadly  familiar  to  anyone  who  has  observed  such  facili- 
ties firsthand.  Drugs  are  often  used  not  for  their  therapeutic  effect  but  to  punish, 
control  and  manage  institutionalized  mental  patients.^  Hospital  interest  in  staff 
convenience  and  administrative  quietude  prevails  over  concern  that  medication 
be  restrieed  to  its  proper  role. 

While  the  inexcusable  practices  I  will  discuss  are  imposed  on  mental  patients 
of  all  ages,  this  subcommittee's  focus  on  young  persons  is  appropriate  for  they 
are  among  the  most  powerless  of  inmates  to  defend  themselves  and  assert  their 
rights.  This  powerlessness  is  amplified  by  the  relative  ease  with  which  juveniles 
can  be  involuntarily  placed  in  mental  institutions. 

About  37  States  have  laws  which  permit  mental  commitment  of  children 
simply  upon  application  of  a  parent,  guardian  or  person  in  loco  parentis.  No 
hearing,  counsel  or  other  protection  is  available  to  safeguard  the  child's  rights.^ 
Juvenile  commitments  are  thus  accomplished  in  a  pro  forma  fashion,  and  often 
for  illegitimate  reasons.^  Adult  mental  commitments  are  typically  screened 
through  the  judicial  process  as  are  delinquency  commitments  of  minors  to 
juvenile  institutions.* 

In  a  landmark  decision  last  week,  a  three-judge  Federal  court  held  that  "the 
spectre  of  trauma  inflicted  on  a  child  erroneously  committed"  as  well  as  "the 
stigma  associated  with  civil  commitment"  requires  that  a  full  due  process  hearing 
be  afforded  before  any  juvenile,  regardless  of  age,  may  be  institutionalized.^  Simi- 
lar litigation  is  pending  in  Washington,  D.C.  and  the  states  of  Michigan,  Wiscon- 
sin and  Washington. 

As  the  commitment  process  for  juveniles  becomes  fully  monitored  and  is  re- 
stricted (and  after,  as  well),  it  is  imperative  that  the  policies  and  practices  in 
mental  institutions  be  carefully  scrutinized  for  improprieties.  An  outstanding 
impropriety,  the  subject  of  this  hearing,  is  the  use  of  psychotropic  medication. 

In  my  comments  below,  I  first  describe  the  facts,  culled  from  reported  legal 
cases,  the  literature,  my  experience  and  that  of  my  clients.  I  then  provide  a 
suggested  analysis  of  these  facts,  and  conclude  with  an  application  of  the 
law  to  the  questions  raised. 

II.  Psychotropic  Medication  Practices  in  Mental  Hospitals 

A  few  years  ago,  I  researched  a  law  review  article  at  a  large  State  hospital 
in  northeastern  United  States  which  I  called  "Paris  State  Hospital.'"  The 
practice  there  is  typical  of  that  reported  to  me  by  doctors,  lawyers  and  patients 
across  the  country.  Because  of  their  relative  powerlessness,  children  are  more 
susceptible  to  the  following  abuses. 

A  patient  describes  the  policy  this  way.  If  medication  is  refused,  "the  goon 
squad  forces  you — a  needle  in  the  ass — and  then  they  put  you  in  the  seclusion 
room."  Most  of  the  staff  acknowledges  that  a  patient's  group  or  grounds  privileges 


1  This  is  not  to  say  that  outpatients  are  not  subject  to  abusive  medication  practices. 
Often,  the  threat  of  forced  incarceration  is  used  to  coerce  outpatients  Into  accepting  medi- 
cation. Such  practices  are.  however,  outside  the  scope  of  this  testimony. 

2  Eiiis,  Volunteering  Children:  Parental  Commitment  of  Minors  to  Mental  Institution, 
62Cal.  L.  Rev.  840  (1974). 

3  The  only  court  which  yet  has  considered  the  question  has  found,  for  example,  that 
.iuveniles  have  "been  committed  to  mental  hospitals  for  running  away,  robbing  a  gas 
station,  stealing  in  general,  chasing  and  striking  a  girl,  arson,  deliquency  in  general, 
truancy,  physical  ailments  such  as  colitis  and  weiirht  loss,  school  phobia,  and  drug  over- 
dose." Bnrtley  v.  Kremena,  —  F.  Supp.  — ,  C.A.  72-2272  (E.D.  Pa.,  Opinion  and  Order, 
.Tuly  24,  1975)  (Three-Judge  Court)  at  7. 

*/n  re  Gault,  387  U.S.  1  (1966)  ;  Lynch  v.  Baxley,  386  F.  Supp.  378  (M.D.  Ala.  1974)  : 
Lessnrd  v.  Schmidt,  394  F.  Supp.  1078,  remanded  414  U.S.  473  (1974),  redecided  .S97  F. 
Supp.  1376  (1974),  remanded  43  U.S.L.W.  3600  (May  12,  1975)  ;  Dixon  v.  Attorney  Gen- 
eral of  the  Commonwealth  of  Pennsylvania,  325  F.  Supp.  966  (M.D.  Pa.  1971)  ;  Bell  v. 
Wayne  County.  384  F.  Supp.  1085  (E.D.  Mich.  1974). 

s  Bartley  v.  Kremena,  supra  note  3,  —  F.  Supp.  at  — -,  — .  Slip  opinion  at  18,  10. 

•Ferleger,  Loosing  the  Chains:  In-Hospital  Civil  Liberties  of  Mental  Patients,  13  Santa 
Clara  Law,  447,  469-477  (1973). 
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will  be  withheld  while  medication  is  being  refused,  whether  or  not  the  medica- 
tion is  actually  received  by  intramuscular  injection  [I.M.].  There  seems,  how- 
ever, to  be  some  difference  in  practice  among  the  various  wards  regarding  the 
use  of  seclusion  in  such  cases.  One  nurse  denied  that  seclusion  is  ever  used  when 
medication  is  refused  while  an  aide  in  another  unit  freely  discussed  with  me 
the  techniques  for  forced  medication  and  subsequent  seclusion. 

A  psychiatrist  at  Paris  suggested  that  a  nurse  will  often  decide  sua  sponte  to 
medicate  a  patient  involuntarily  even  in  cases  where  the  doctor  would  forego 
the  medication  if  presented  with  the  opportunity  to  choose.  Confronted  with 
medical  records  ordering  medication,  the  nurse's  perceived  obligation  is  to 
enforce  the  "sacred"  word  of  the  doctor  and  the  patient's  willingness  to  receive 
such  medication  is  simply  ignored. 

A  nurse  on  one  ward  uses  an  approach  more  thoughtful  than  summary 
coercion.  She  first  attempts  to  discuss  the  refusal  with  the  patient : 

I  point  out  the  benefits.  "You're  here  for  a  reason  and  if  you 
don't  take  your  medicine  you  won't  get  well.  This  is  one  of  the 
reasons  you're  here."  Most  of  the  time  they  do  take  it.  Now  if  they 
absolutely  refuse  and  there's  no  way  they  will  take  it,  I  have  to 
point  out  to  them  that  if  they  don't  take  their  medicine  by 
mouth,  then  I'll  have  to  get  an  order  for  an  injectable  medicine. 
And  then,  80  percent  of  the  time,  they  take  it  orally  and  maybe  20 
percent  have  to  be  given  injections.  It's  usually  once  or  twice 
[in  their  hospitalization  that]  they  refuse. 

It  is  probably  fear  if  the  "goon  squad''  and  other  sanctions  rather  than 
any  recognition  of  the  medical  benefit  which  limits  medication  refusals  to 
"once  or  twice"  in  a  patient's  hospital  career.  Another  factor  might  be  the 
effect  of  the  medicine  itself;  as  one  doctor,  drawing  on  the  catchwords  of 
his  trade,  pointed  out  to  me,  some  medications  are  "miracles"  and  some  are 
simply  "chemical  restraints." 

The  assistant  superintendent  was  able  to  state  that  the  situation  in  which 
a  voluntary  patient  refused  medication  and  was  offered  opportunity  to  leave 
"hasn't  arisen"  because  this  purported  policy  just  doesn't  exist  at  the  staff- 
patient  interface.  None  of  the  nurses,  aides  or  treating  psychiatrists  made  any 
distinction  between  voluntary  and  involuntary  patients  in  terms  of  decisions 
to  invoke  sanctions  for  refusal  of  medication. 

In  one  open  ward  individual  choice  is  recognized,  apparently  without  inter- 
fering with  institutional  efliciency.  The  psychiatrist  in  charge  permits  his  patients 
to  choose  their  medication  and  to  determine  when  they  go  "on"  or  "off  it. 
If  a  patient  refuses,  this  doctor  explains,  "I  don't  give  it  to  them.  And  then, 
when  they  get  unhappy,  I  say,  'Let's  try  it  my  way'." 

In  one  incident  which  resulted  in  litigation,  a  psychiatric  attendant  testified 
that  he  forcibly  administered  medication  to  protesting  patients,  upon  the  orders 
of  nurses  who  were  afraid  of  such  patients.'  One  hundred  milligrams  of  thorazine 
were  injected  by  this  aide  into  the  buttocks  of  my  client  (held  down,  naked  in  a 
bare  seclusion  room,  by  two  other  aides)  despite  ho.spital  policy  which  forbade 
such  drugging,  except  by  a  registered  nurse  on  order  of  a  physician.®  I  would 
expect  that  similarly  untrained  and  unqualified  aides  are  administering  in- 
jectable medication  at  other  mental  institutions,  and  that  this  occurs  contrary 
to  policies  making  such  decisions  the  responsibility  of  medical  professionals. 

Mere  reliance  on  the  judgment  of  medical  professionals,  however,  would  be 
sorely  misplaced,  as  the  detailed  allegations  of  one  of  my  clients  illustrates. 

Kenneth  Souder  is  an  inmate  at  Farview  State  Hospital,  the  Pennsylvania 
institution  for  the  criminally  insane.  Last  year,  he  filed  a  pro  se  complaint  in 
Federal  court  seeking  an  end  to  the  forced  administration  of  "punitive,  experi- 
mental, and  deadly  painful  medicine"  which  produced  in  him — as  in  so  many 
other  mental  patients — pain,  involuntary  muscular  contractions  and  a  mental 
state  of  panic  and  terror."  The  district  court  dismissed  the  petition  as  frivolous 
and,  after  I  entered  my  appearance,  the  Third  Circuit  Court  of  Appeals  reversed 
and  remanded  for  further  proceedings.^" 


'  Deposition  of  W L ,  Sr.,  Daecemo  v.  Blaine,  M.D.,  C.A.  No. 73-2595   (E.D. 

Pa  ) 

'Deposition  of  Dr.  J H ,  Dascemo  v.  Blaine,  M.D.,  C.A.  No.  73-2595   (E.D. 

Po.). 

»  Sinuder  v.  MrOuire,  C.A.  No.  74-.590  (M.D.  Pa.). 

10  Souder  v.  McGuire,  No.  2039  (3d  Cir..  Per  Curiam  Opinion,  May  13,  1975). 
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In  his  amended  complaint,  Souder  describes  the  practices  at  the  hospital  in 
vivid  and  disturbing  terms  : 

Defendant  R would  enter  the  ward  with  a  tray  of  hypodermic 

needles  filled  with  prolixin,  line  up  the  whole  ward  or  part  of  the 
ward  and  administer  the  drug.  Plaintiff  was  on  the  list  of  inmates  to 
be  injected  with  no  reason  given.  Plaintiff  said  that  he  did  not  want 
to  take  it  but  the  doctor  said  that  it  was  "good"  for  him.  Fearful  of 
being  punished  again  for  refusal  to  take  medication,  Plaintiff  com- 
plied. Plaintiff's  physical  reaction  to  the  drug  again  produced  fear. 
The  medication  immobilized  his  body  and  made  it  diflScult  for  him  to 
move. 

In  1972,  Plaintiff  was  involuntarily  transferred  to  Farview  State 
Hospital  from  Western  State  Penitentiary  where  he  had  allegedly  been 
involved  in  fights.  He  was  told  that  being  in  prison  setting  was  not 
good  for  him  and  that  he  needed  other  treatment.  Upon  transfer.  Plain- 
tiff was  admitted  to  a  Worker's  Ward  (Ward  W)  where  he  was  accused 
of  involvement  in  a  fight.  He  was  then  transferred,  for  discipline,  to  a 

Non-Worker's  Ward  where  Dr.  R again  placed  him  on  medication 

for  two  to  three  weeks  for  punitive  purposes.  Again,  no  reasons  or 
explanation  was  given  except  that  it  was  "good"  for  him. 

On  this  occasion,  Plaintiff's  reactions  were  more  severe.  He  became 
extremely  nervous  and  could  not  sit  still.  His  head  began  to  spin,  his 
body  twisted  up  in  the  air.  These  spasmodic  convulsions  would  last  for 
two  or  three  days  before  subsiding. 

On  all  occasions  Plaintive  took  the  medication  involuntarily  ;  he  always 
expressed  his  opposition  to  medication  and  took  it  only  due  to  the  previ- 
ous coercive  actions  of  the  defendants.  Furthermore,  he  feared  punish- 
ment for  refusal  to  take  the  medication  orally;  forced  injections,  re- 
straints, attacks  by  guards  for  refusing  to  take  the  medication  ordered 
by  the  defendant  doctors  and  feared  the  same  would  happen  to  him  if 
he  refused. 

The  death  of  Calvin  Bush,  another  Farview  State  Hospital  inmate,  spurred 
an  investigation  by  the  State  welfare  department."  After  an  altercation  with 
several  attendants.  Bush  was  alleged  to  have  been  beaten  and  injected  with 
Sparine;  Bush  died  almost  immediately.  The  hospital  superintendent  admitted 
that  "six  attendants  struggled  with  him  and  the  tangle  of  bodies  fell  to  the 
floor."  "  Bush  was  taken  to  the  medical  surgical  unit  of  the  hospital  where 
revival  efforts  failed."  Whether  the  "sudden  death"  experienced  by  Bush  was 
a  tragic  side  effect  of  the  drugging  I  do  not  know  at  this  time. 

An  Ohio  case  confirms  my  observations  in  Pennsylvania  and  reports  elsewhere. 
At  Lima  State  Hospital,  medication  is  prescribed  by  physicians  who  are  not 
even  licensed  to  practice  medicine  in  the  State.  Both  licensed  and  unlicensed 
physicians  prescribe  medication  or  countersign  medication  orders  without  having 
seen  the  patient  or  even  having  knowledge  of  the  patient's  condition.  On  occasion, 
medication  is  prescribed  without  taking  the  patients'  height  and  weight  into 
account  and  without  consideration  of  the  amount  or  type  of  medication  the 
patient  may  already  be  receiving.  In  addition,  patients  may  go  for  months 
without  seeing  a  doctor  or  having  their  medication  changed  or  reviewed."' 

The  common  psychiatric  drugs  are  almost  universally  used  to  control  inmates' 
movements  and  thoughts  in  order  to  achieve  ward  quiet  for  the  convenience  of 
staff.  One  court  described  the  practice  in  this  way  in  an  Indiana  case : 

Witnesses  for  both  the  School  and  the  juveniles  testified  at  trial 
that  tranquilizing  drugs,  specifically  Sparine  and  Thorazine,  were 
occasionally  administered  not  as  part  of  an  ongoing  psychothera- 
peutic program,  but  for  the  purpose  of  controlling  excited  behavior." 


11  "State  Welfare  Department  to  Investigate  Strange  Death  of  Mental  Patient,"  Phila- 
delphia Inquirer,  Feb.  17,  1974,  page  5B. 

12  /bid 

"Bush's  famllv  has  filed  a  wrongful  death  and  survival  action  against  state  officials  and 
hospital  staff.  The  Wayne  County,  Pa.  coroner  has  also  Investigated  the  matter.  These 
sources  confirm  the  information  stated. 

i3«  Plaintiffs'  Post-Trial  Brief  at  135,  136 — Davxa  v.  Baylor,  Civil  No.  C73-205  (N.D. 
Ohio). 

"  VeUon  V.  Heyne,  491  F.  2d  352,  356  (7th  Clr.  1974). 
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A  Minnesota  Federal  judge  found  and  condemned  "[e]xcessive  use  of  tran- 
quilizing  medication  as  a  means  of  controlling  behavior,  not  mainly  as  a  part 
of  therapy.  .  .  ."  ^ 

Mental  institutions  frequently  use  drugs  for  the  purpose  of  causing  frightful 
and  terrifying  reactions.  Two  inmates  of  the  Iowa  Security  Medical  Facility 
successfully  sued  to  enjoin  injections  into  uncontesting  inmates  of  an  unproven 
drug  which  produced  a  period  of  vomiting  and  other  side  effects — "a  painful  and 
debilitating  experience"  in  the  words  of  the  court.^  A  California  prisoner's 
complaint  that  he  was  treated  with  a  "breath-stopping  and  paralyzing  'fright 
drug'  "  w^as  held  to  state  a  legal  cause  of  action." 

Besides  the  overt  experimentation  that  goes  on  in  mental  institutions — in 
Pennsylvania  we  are  fortunate  that  such  experimentation  has  been  banned  by 
administrative  order — a  more  subtle,  pernicious  and  involuntary  sort  of  experi- 
ment is  routinely  imposed  on  mental  patients.  On  admission,  the  patient  is 
started  on  large  doses  of  one  of  the  psychotropic  drugs  and  when,  as  frequently 
occurs,  no  positive  results  are  observed,  the  patient  is  "zapped"  with  another 
drug,  and  another  and  another  until  the  doctor  (not  the  patient)  is  happy 
with  what  he  or  she  sees.  Proper  evaluations  are  not  completed  and  doctors 
are  unable  to  understandably  explain  the  basis  for  such  medication  decisions. 
Meanwhile  the  patient  suffers  from  a  repetitive  and  dizzying  series  of  impositions 
on  his  or  her  body  and  mind. 

Patients  often  complain  that  the  direct  or  side  effects  of  most  of  the  commonly 
used  psychopharmaceuticals  leave  them  in  a  daze,  slow  their  thought  processes, 
create  confusion  and  engender  apathy."  Unpleasant  or  unexpected  physical  dis- 
turbances also  may  accompany  certain  medications."  These  problems  are  com- 
pounded by  the  fact  that  patients  are  told  little,  if  anything,  about  the  effect 
of  the  drugs  they  take  (except  that  it  will  make  them  "feel  better")  and  often 
the  drug's  name  is  kept  secret  from  them.  For  many  reasons,  therefore,  patients 
may  justifiably  decide  that  they  prefer  not  to  receive  prescribed  medication. 

The  untoward  effects  of  medication  may  interfere  with  what  little  treatment 
is  offered  at  a  mental  institution.  A  federal  court  has  heard  observations — 
commonplace  to  institutional  visitors  and  works — that  "...  I  have  observed 
patients  acting  in  such  a  way  that  it  appears  to  be  the  result  of  medication  .  .  . 
and  these  behaviors  make  the  patient  unmotivated  to  do  much  of  anything 
except  sleep,  and  it's  diflacult  for  me  to  understand  how  you  can  help  a  patient 
to  become  a  better  human  being  when  he's  sleeping  all  the  time."  ^ 

III.    The     Social   and    iNSTirtrrioNAL   Bases    foe   Medication     Abuses  ^ 

The  first,  and  major,  obstacle  in  appraising  the  rights  of  mental  patients  in- 
volves physician  expertise  and  the  resultant  control  over  the  patient.  The  mental 
patient,  frequently  uninformed,  confused  or  scared,  is  particularly  susceptible 
to  an  almost  unimpeachable  reliance  upon  the  doctors'  professional  prerogatives 
and  the  associated  de-emphasis  of  the  traditional  medical-legal  doctrine  of 
informed  consent.  Physicians'  expertise  often  serves  as  a  rationalization  for  an 
"I  know^  best"  attitude  toward  the  patient  that  results  in  a  subordination  of 
patient  rights  to  medical  x>aternalism.  When  faced  with  a  conflict  between 
recognition  or  possible  extension  of  patient  rights  on  the  one  hand,  and  medically 
indicated  treatment  on  the  other,  most  doctors  will  not  hesitate  to  choose  the 
latter  without  even  paying  lip  service  to  the  former.  Stemming  directly  from  this 
professional  control  of  the  doctor  over  his  patient  is  the  all  to  easy  assumption 


^Welsch  V.  Liking,  373  F.  Supp.  487,  503   (D.  Minn.  1974)    (institution  for  retarded). 

i«  Knecht  v.  OiUman.  486  F.  2d  1136.  1140  (8th  Clr.  1973). 

"  Mackey  v.  Procunier,  477  F.  2d  877  (9th  Clr.  1973). 

'"  See  generally.  Goodman  and  Glllman,  The  Pharmacological  Basis  of  Therapeutics  (4th 
ed.  1970).  The  general  effects  of  the  commonly  used  phenothlazine  drug  Thorazine  have 
been  summarized  as  follows :  In  short,  the  patient  is  no  longer  Interested  in  himself, 
others,  or  the  situation  In  which  he  finds  himself  ;  he  becomes  quite  calm  and  easy  to 
manage.  With  repeated  administration,  the  patient  slowly  begins  to  appear  less  drugged 
but  remains  generally  unconcerned,  unauestloning  and  much  easier  to  manage.  Mental 
Patient  Civil  Liberties  Project,  Patients'  Drug  Manual  3  (unpublished  working  draft,  1972) 
(on  file  with  the  author). 

^  Davis  V.  Baulor,  Civil  No.  C73-205  (N.D.  Ohio),  Deposition  of  Seitz  at  117,  quoted  in 
Plaintiffs'  Post-Trial  Brief  at  136. 

"  Most  of  the  language  and  thought  in  this  section  is  from  my  earlier  work,  supra  note 
6,  further  citations  to  which  will  not  be  given  for  the  sake  of  readability. 
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that  since  a  person  has  been  diagnosed  as  "schizophrenic"  or  "paranoid,"  he  or 
she  is  incompetent  to  provide  decisive  guidance  and  control  regarding  the 
ranges  or  alternatives  for  treatment.  It  should  be  understood  that  a  mental 
patient  retains  all  the  rights  accruing  to  individuals  outside  the  hospital  unless 
specific  legal  proceedings  have  been  completed. 

Two  further  elements  which  constantly  appear  in  hospital  context  involve  the 
extent  to  which  hospital  policy  is  inaccessible,  unknown,  ignored,  violated  or 
forgotten  by  personnel  in  their  dealings  with  patients  and  the  ease  of  abuse  of 
the  wide  discretion  possessed  by  the  staff  in  routine  decision-making.  Each  of 
these  requires  some  comment  as  they  may  cause  or  encourage  improper  medication 
practices. 

"Hospital  policy"  is  not  the  unified  body  of  authority  that  the  words  imply ; 
it  is  found  in  many  sources  and  is  difllicult  to  locate  or  understand.  The  diversity 
of  hospital  policy  confuses  its  creators  and  participants  as  much  as  it  does  the 
outside  observer.  I  have  spent  many  hours  attempting  to  unravel  the  contra- 
dictory threads  of  policy  provided  by  staff  and  patients. 

A  related  issue  is  the  lack  of  uniformity  in  applied  policy.  While  the  staff 
must  retain  a  certain  degree  of  fiexibility  to  work  out  its  own  modes  of  operation, 
certain  variations,  unjustifiable  on  legal  or  rational  grounds,  are  needlessly 
confusing  or  inappropriate,  and  frequently  contrary  to  superseding  statutory 
or  hospital  policy.  For  example,  if  one  refuses  oral  medication,  he  may  get  "a 
needle  in  the  ass,"  be  secluded,  lose  a  day's  grounds  privileges  or  just  be 
left  alone.  The  sanction  applied  may  depend  upon  one's  location  within  the 
hospital,  the  decision  of  the  nursing  staff,  or  one's  doctor. 

I  described  above  the  administration  of  medication  by  untrained  aides  unli- 
censed doctors  and  doctors  who  were  unfamiliar  with  the  individualized  needs 
of  the  patient.  I  also  described  the  use  of  drugs  for  control,  management  and  pun- 
ishment. In  explaining  these  phenomena,  we  must  not  succumb  to  the  "rotten 
apple"  approach  of  blaming  malicious  or  otherwise  exceptional  staff. 

Mental  institutions  are  notoriously  understaffed  and  overpopulated.  Small 
numbers  of  employees  are  under  tremendous  pressure  to  deal  with  large  un- 
manageable hospital  wards.  Even  the  achronistic  architecture  of  the  hospitals 
(enormous  dormitory  rooms,  long  halls)  contributes  to  the  problem.  The  way 
things  are,  doctors  and  aides  alike  must  use  medication,  physical  restraints  or 
beatings  to  avoid  even  worse  chaos  and  pandemonium. 

A  simple — but  incorrect — solution  would  be  to  pump  more  staff  and  funds  into 
mental  institutions  or  to  build  "bigger  and  better"  facilities.  A  more  complex— 
but,  in  my  view,  desirable — solution  would  include  (a)  the  elimination  of  the 
typical  large  mental  institution,  (b)  a  reduction  in  the  number  of  institutionalized 
persons  with  adoption  of  strict  narrow  standards  for  commitment  (thus,  even 
fewer  staff  than  now  employed  would  be  required),  (c)  encouragement  in  our 
society  of  greater  tolerance  for  wierd  and  deviant  behavior,  (d)  voluntary  com- 
munity care  facilities,  (e)  control  of  mental  health  care  by  those  receiving  serv- 
ices, and  (f)  recognition  of  a  right  to  refuse  treatment  both  to  preserve  people's 
constitutional  and  common  law  rights  and  to  curb  the  abuses  of  institutional 
I)sychiatry. 

IV.  The  Right  To  Refuse  Treatment 

Mental  patients,  juveniles  and  adults,  have  a  constitutional  and  common  law 
right  to  be  free  from  forced  psychiatric  medication.  This  general  right  is  even 
more  compelling  when  the  treatment  is  used  for  punishment  or  for  the  purpose 
of  controlling  excited  behavior,  or  has  side  effects  unacceptable  to  the  inmate 
or  is  painful,  deadly  or  experimental  in  nature. 

The  delivery  of  institutional  medical  care,  even  when  denominated  "rehabilita- 
tive" or  "therapeutic,"  is  subject  to  strict  and  important  limitations.  The  right 
to  refuse  treatment  has  been  increasing  discussed  by  myself  and  other  commen- 
tators in  recent  years  -^  only  a  bare  outline  will  be  presented  here. 

EJvery  person  has  a  constitutional  privacy  interest  in  protecting  his  or  her  body 
and  mind  from  physical  intrusion.^  This  sphere  of  privacy  can  only  be  invaded 
by  the  State  in  the  most  compelling  of  circumstances,  such  as  the  threat  of  epi- 
demic, and  then  only  to  the  most  limited  extent.  Following  the  mandates  of  the 


22  Ferleger,  OV-  cit.,  supra  note  6.  Friedman, ,  —  Ariz.   L.   Rev.  —   (1975)  ; 

Comment.  Advances  in  Mental  Health:  A  Case  For  The  Right  To  Refuse  Treatment,  48 
Temple  L.Q.  354  (1975)  ;  Developments  in  the  Law — Civil  Commitment  of  the  Mentally 
III.  87  Harv.  L.  Rev.  1190,  1194-1196  n.  12,  1.S44-1358  (1974). 

^^E.q.,  Jacobson  v.  Massachusetts,  197  U.S.  11  (1905)  ;  Union  Pacific  Ry.  v.  Botsford, 
141  U.S.  250  (1891)  ;  Roe  v.  Wade,  410  U.S.  113  (1973). 
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Supreme  Court,  one  important  case,  held  that  the  privacy  right  includes  the 
right  of  a  committed  mental  patient  to  refuse  psychosurgical  treatment : 

Intrusion  into  one's  intellect,  when  one  is  involuntarily  detained 
and  subject  to  the  control  of  institutional  authorities,  is  an  intrusion 
into  one's  constitutionally  protected  in  his  thoughts,  behavior,  per- 
sonality and  identity,  then  the  right  of  privacy  becomes  meaning- 
less.^* 

This  reasoning  applies  with  equal  or  greater  force  to  psychotropic  medication 
where  the  forcible  intrusion  is  a  continuous  practice,  rather  than  a  one-time 
occurrence.^ 

There  is  no  doubt  that  a  person's  mental  processes — including  the  communica- 
tion and  generation  of  ideas  as  well  as  sensation  and  feeling — come  within  the 
protection  of  the  First  Amendment.^*  Building  on  the  right  to  privacy,  the  Su- 
preme Court,  in  a  case  holding  that  private  possession  of  obscene  material  cannot 
be  made  a  crime,  held  : 

Our  whole  constitutional  heritage  rebels  at  the  thought  of  giving 
government  the  power  to  control  men's  minds  .  .  .  Whatever  the 
power  of  the  state  to  control  dissemination  of  ideas  inimical  to 
public  morality,  it  cannot  constitutionally  premise  legislation  on 
the  desirability  of  controlling  a  person's  private  thoughts." 

Just  as  that  case  held  it  impermissible  for  the  State  to  "control  the  moral 
content  of  a  person's  thoughts,"  ^  so  it  has  been  held  by  other  courts  that  control 
of  the  "saneness"  of  a  person's  thoughts  is  forbidden.^ 

Noting  that  "the  mere  characterization  of  an  act  as  'treatment'  does  not  isolate 
it  from  Eighth  Amendment  scrutiny,"  courts  have  held  that  the  sort  of  unpleas- 
ant, punitive  or  controlling  use  of  medication  discussed  above  violates  mental 
inmates'  right  to  be  free  from  cruel  and  unusual  punishment.™ 

Another  foundation  of  an  inmate's  right  to  refuse  medication  is  the  common 
law.  In  general,  there  is  no  legal  obstacle  to  a  person's  decision  to  live  with  great 
pain  or  shorten  his  or  her  life  or  even  to  die  rather  than  to  submit  a  physician's 
recommendations  for  proper  medical  treatment.  One  of  the  most  frequently  cited 
cases  in  the  area  describes  the  limits  on  the  physician's  authority  in  this  way : 

A  doctor  might  well  believe  that  an  operation  or  form  of  treat- 
ment is  desirable  or  necessary  but  the  law  does  not  permit  him  to 
substitute  his  own  judgment  for  that  of  the  patient  by  any  form 
of  artifice  or  deception.^ 

The  law  has  consistently  recognized  the  control  of  a  patient  over  his  or  her 
body ;  indeed,  doctors  have  long  been  held  liable  for  the  least  touching  without 
"informed  consent."  ^ 

There  have  been  a  number  of  cases  in  which  the  doctrine  of  informed  consent 
has  explicitly  been  applied  to  the  mental  hospital  situation.  '^  In  one,  the  Fifth 
Circuit  made  it  quite  clear  that  the  psychiatrist  is  not  exempt  from  the 

well  settled  principles  that  a  physician  must,  except  in  real  and 
serious  emergencies,  acquaint  the  patient,  or,  when  the  circum- 
stances require  it,  some  one  properly  acting  for  him,  of  the  diagnosis 
and  the  treatment  proposed,  and  obtain  consent  thereto,  express  or 


^  Kaimowitz  v.  Michigan  Dept.  of  Mental  Health,  Civ.  No.  7.3-19434-AW  (Cir.  Ct. 
Wavne  Countv.  Mich.,  July  10,  197.3),  summarized  at  42  U.S.L.W.  2063-2064  (July  31. 
1973>.  Slip  Opinion  at  38. 

^Developments  in  the  Law,  supra  note  22.  87  Harv.  L.  Rev.  at  1'344-13.5S. 

28  See  Abrams  v.  United  States,  250  U.S.  616.  630  (1919)  ;  Whitney  v.  California,  274 
U.S.  3.57  (1927). 

2^  Stanley  v.  Georgia,  394  U.S.  557,  565-566  (1969). 

2S/rf. 

=9  Kaimouitz,  supra  note  24  ;  Mackey,  supra  note  17  ;  Winters  v.  Miller,  446  F.  2d  65 
(2d  Clr.  1971  >. 

30  Knecht,  supra  note  16,  488  F.  2d  at  1139  :  Mackey,  supra  note  17  ;  Nelson,  supra  note 
14  :  Welsch,  supm  note  15. 

31  Natanson  v.  Kline.  186  Kan.  393.  404,  350  P.  2d  1093,  1104  (1960). 

32  W.  Prosser.  Handbook  of  the  Law  of  Torts.  §  18  (4th  ed..  1971)  ;  Natson  v.  Kline, 
supra;  Stack   v.  Neic  York.  N.H.  <t  H.RR.,  177  Mass.  155.  157,  58  N.E.   686.  687   (1900)  ; 

Schloendorff  v.   Society  of  N.Y.   Hosp.   211  N.Y.   125.   105  N.E.   92    (1914)  ;   Note,  Experi- 
mentation on  Human  Beings,  20  Stan.  L.  Rev.  99  (1967). 

33  Lester  r.  Aetna  Casualty  and  Surety  Co.,  240  F.  2d  676  (5th  Cir.  1957)  :  Mitchell  v 
Robinson,  334  S.W.  2d  11  (Mo.  1960)  ;  See  Wilson  v.  Lehman,  379  S.W.  2d  478  vKy.  1964). 


83-298  O  -  77  -  13   (Vol.2) 


174 

implied,  and,  consent  obtained  must  proceed  in  accordance  with 
proper  reasonable  medical  standards  and  in  the  exercise  of  due 
care.** 

The  informed  consent  cases,  both  in  the  general  medical  field  and  in  the 
mental  health  law  area,  support  the  principle  that  mental  patients  must  be  given 
the  opportunity  to  consider  and  make  a  knowledgeable  decision  before  psychiatric 
treatment  is  administered. 


^  Lester,  supra  note  33.  240  F.  2d  at  679. 
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In  the  United  States  District  Court  for  the  Eastern  District 

OF  Pennsylvania 

Civil  Action  No.  72-2272 

Kevin  Bartley,  et  al.,  v.  Jack  B.  Kremens,  individually  and  as 
Hospital  Director  of  Haverford  State  Hospital,  et  al. 

Before  Honorable  John  J.  Gibbons,  Circuit  Judge,  and  Honorable 
Daniel  H.  Huyett,  3rd,  and  Honorable  Raymond  J.  Broderick,  District 
Judges— July  24,  1975. 

Huyett,  J. 

OPINION    and   order 

Plaintiffs  have  filed  this  class  action  ^  on  behalf  of  the  named  plain- 
tiffs and  all  persons  eighteen  years  of  age  or  younger  who  have  been, 
are,  or  may  be  admitted  or  committed  to  mental  health  facilities  in 
Pennsylvania  under  the  Pennsylvania  Mental  Health  and  Mental 
Retardation  Act  (Act).  50  P.S.^§§4402  and  4403  (§§402  and  403).^ 
Invoking  28  U.S.C.  §  1331  and  1343(3)  and  42  U.S.C.  §  1983,  plaintiffs 

1  On  April  29,  1974,  we  ordered  that  this  action  be  maintained  as  a  class  action  but  left 
open  the  possibility  that  the  definition  of  the  class  set  out  in  the  text  might  be  amended 
or  altered  before  the  decision  on  the  merits.  We  now  find  that  this  definition  of  the  class  is 
appropriate.  We  note  that  this  action  concerns  children  who  allegedly  are  mentally  ill  as 
well  as  children  who  allegedly  are  mentaly  retarded. 

2  Section  402  of  the  Pennsylvania  Mental  Health  and  Mental  Retardation  Act  of  1966 
provides  in  part  : 

Section  402.  Voluntary  admission  ;  application,  examination  and  acceptance  ;  dura- 
tion of  admission. 

(a)  Application  for  voluntary  admission  to  a  facility  for  examination,  treatment 
and  care  may  be  made  by  : 

(1)  Any  person  over  eighteen  years  of  age. 

(2)  A  parent,  guardian  or  individual  standing  in  loco  parentis  to  the  person 
to  be  admitted,  if  such  person  is  eighteen  years  of  age  or  younger. 

(b)  When  an  application  is  made,  the  director  of  the  facility  shall  cause  an  examina- 
tion to  be  made.  If  it  is  determined  that  the  person  named  In  the  application  is  in 
need  of  care  or  observation,  he  may  be  admitted. 

(c)  Except  where  application  has  been  made  under  the  provisions  of  Section 
402(a)(2)  and  the  person  admitted  is  still  eighteen  years  of  age  or  younger,  any 
person  voluntarily  admitted  shall  be  free  to  withdraw  at  any  time.  Where  application 
has  been  made  under  the  provisions  of  Section  402(a)(2),  only  the  applicant  or  his 
successor  shall  be  free  to  withdraw  the  admitted  person  so  long  as  the  admitted  person 

is  eighteen  years  of  age  or  younger. 
Section  403  of  the  Pennsylvania  Mental  Health  and  Mental  Retardation  Act  of  1966 
provides  in  part  : 

Section  403.  Voluntary  commitment ;  application,  examination  and  acceptance ; 
duration  of  commitment. 

(a)  Application  for  voluntary  commitment  to  a  facility  for  examination,  treatment 
and  care  ma.v  be  made  by  : 

(1 )  Any  person  over  eighteen  years  of  age. 

(2)  A  parent,  guardian  or  individual  standing  in  loco  parents  to  the  person 
to  be  admitted,  if  such  person  is  eighteen  years  of  age  or  younger. 

(b)  The  application  shall  be  in  writing,  signed  by  the  applicant  In  the  presence  of 
at  least  one  witness.  When  an  application  is  made,  the  director  of  the  facility  shall 
cause  an  examination  to  be  made.  If  it  is  determined  that  the  person  named  In  the 
application  is  in  need  of  care  or  observation,  he  shall  be  committed  for  a  period  not 
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ask  us  to  declare  §§  402  and  403  unconstitutional  and  to  enjoin  their 
enforcement,^ 

Plaintiffs  contend  that  in  violation  of  the  Fourteenth  Amendment 
to  the  United  States  Constitution,  they  are  being  denied  both  due 
process  of  law  and  equal  protection  of  law  because  Pennsylvania  allows 
plaintiffs  and  their  class  to  be  detained — denied  their  liberty— in  men- 
tal institutions  without  substantial  procedural  safeguards  including 
the:  (1)  right  to  notice;  (2)  right  to  a  precommitment  hearing;  (3) 
right  to  counsel  and  if  indigent  appointment  of  counsel;  (4)  right  to 
present  evidence  on  their  own  behalf;  (5)  right  to  subpoena  witnesses 
and  documents;  (6)  right  to  confront  and  cross-examine  witnesses 
against  them  and  those  who  wish  to  admit  or  commit  them ;  (7)  right 
to  be  involuntarily  detained  only  upon  a  decision  of  a  judicial  officer; 
(8)  right  to  be  involuntarily  detained  only  upon  a  decision  that  they 
are  in  need  of  treatment,  care,  or  observation.*  Plaintiffs  also  contend 
that  the  regulations  supplementing  §g  402  and  403  do  not  cure  these 
sections  of  their  constitutional  infirmities  because  they  apply  only  to 
children  13  years  of  age  or  older,  require  no  pre-commitment  hearing, 
and  designate  no  time  by  which  a  post-commitment  hearing  must  be 
held.^  In  essence,  Plaintiffs  claim  that  the  present  precedures  do  not 


to  exceed  thirty  days.  Successive  applications  for  continued  voluntary  commitment 
may  be  made  for  successive  periods  not  to  exceed  thirty  days  each,  so  long  as  care  or 
observation  is  necessary. 

(c)    No   person   voluntarily   committed   shall   be  detained  for   more   than   ten   days 
after  he  has  given  written  notice  to  the  director  of  his  intention  or  desire  to  leave 
the  facility,  or  after  the  applicant  or  his  successor  has  given  written  notice  of  inten- 
tion or  desire  to  remove  the  detained  person. 
3  Plaintiffs  do  not  challenge  either  Section  405  or  406  of  the  Pennsylvania  Mental  Health 
and  Mental  Retardation  Act  of  1966.  Section  405  permits  involuntary  detention  of  persons, 
regardless  of  age,  under  emergency  conditions  for  no  longer  than   10  days.   Section   406 
permits  involuntary  commitment  of  persons  upon  petition  to  the  state  court  of  common 
pleas  and  after  hea'ring  and  examination.  The  person  to  be  committed  is  entitled  to  notice 
of  hearing,  the  right  to  counsel,  and  the  opportunity  and  right  to  present  testimony  and 
evidence  in  his  or  her  behalf  and  to  confront  his  or  her  accusers.   The  court  may   order 
outpatient  or  partial  hospitalization  instead  of  in-hospital  commitment. 

*  We  are  not  presented  with  the  issue  of  what  standards  are  needed  for  commitment. 
For  an  analysis  of  this  question  see  the  recent  opinion  of  J.  Hoffman  in  Commonwealth 

ex  rel.  Charles  Finkin,  Jr.  v.  Roop,  Pa.  Supp.  (1975).  Also  see.  Bell  v.  Wayne 

County,  384  F.  Supp.  1085,  1095  (E.D.  Mich.  1974). 

B  After  plaintiflFs  filed  this  action  the  Department  of  Public  Welfare,  pursuant  to 
Section  202(2)  of  the  Pennsylvania  Mental  Health  and  Mental  Retardation  Act  of  1966, 
adopted  additional  procedural  safeguards  for  children  admitted  or  committed  to  institu- 
tions pursuant  to  Sections  402  and  403.  These  regulations  provide  in  part : 

1.  All  juveniles  aged  18  and  younger  to  be  admitted  to  an  Institution  must  be 
referred  from  a  recognized  medical  facility  Mental  Health/Mental  Retardation 
therapist  or  Mental  Health  Agency ;  however,  mentally  retarded  juveniles  may  be 
referred  by  either  a  pediatrician,  or  general  physician  or  psychologist ; 

2.  This  referral  must  be  accomplished  by  a  psychiatric  evaluation  and  that  report 
must  indicate  with  specificity  the  reasons  that  the  person  requires  institutional  care  ; 
however,   a    medical   or   psychological   evaluation   may   accompany    the   referral    of   a 

mentally  retarded  juvenile  ; 

3.  The  Director  of  the  Institution  or  his  delegate,  shall  have  conducted  an  inde- 
pendent examination  of  the  proposed  juvenile,  and  if  his  results  disagree  with  the 
professional's  opinion,  the  Director,  or  his  delegate  shall  discharge  the  juvenile  ; 

4.  The  telephone  number  and  address  of  the  juvenile's  parents  or  the  person  who 
Is  requesting  admission  for  the  juvenile  must  accompany  the  referral  : 

5.  Within  24  hours  after  the  juvenile's  admission,  every  youth  who  is  at  least  13 
years  of  age  must  receive  written  notification  (which  he  signs)  explaining  his  rights 
indicating  that  he  will  be  given  a  status  report  periodically  of  his  condition  ;  that  he 
can  contact  bv  telephone  or  by  mail  his  parents  or  the  person  who  requested  his 
admission  :  and  that  he  will  be  furnished  with  the  number  of  counsel  (Public  Defender's 
number;  Legal  Services)  that  he  can  call  for  representation.  An  appropriate  person 
shall  explain  this  notice  (attached)  ; 

6.  In  the  event  that  a  juvenile  whose  chronological  age  is  13  or  older  objects  (either 
orally  or  in  writing)  to  remaining  In  the  Institution,  the  Director,  or  his  delegate,  if 

hP  feels  it  is  necessary  for  the  youth  to  remain,  may  continue  the  institutionalization 
for  two  business  davs  during  which  time  he  shall  notify  the  applicant  and  the  referral 
unit  so  that  either"partv  may  institute  a  406  proceeding.  During  that  same  two-day 
period,  the  Director,  or  his  'delegate,  shall  notify  the  Public  Defender's  Office  or 
notify  Legal  Services  readily  available  of  the  juvenile's  need  for  legal  representation. 
If  a  406  proceeding  is  begiin  during  the  two-day  period,  the  juvenile  shall  remain 
institutionalized.  If  the  applicant  cannot  be  located  and  the  Director,  or  his  delegate. 
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adequately  assure  against  the  mistaken  commitment  of  children  who 
are  not  mentally  ill. 

In  support  of  their  claim  that  §§  402  and  403  are  unconstitutional, 
plaintiffs  have  submitted  brief  summaries  of  the  reasons  for  the  com- 
mitment of  the  named  plaintiffs  and  other  members  of  their  class  to 
demonstrate  that  many  decisions  to  commit  involve  factual  determina- 
tions requiring  substantial  procedures  to  guard  against  wrongful  or 
erroneous  commitment.  We  rely  for  our  findings  on  the  summaries 
contained  in  the  final  pretrial  order  which  have  been  stipulated  to 
and  on  defendants'  exhibit  numbered  eight  (8) . 

The  named  plaintiffs  were  either  admitted  under  §  402  or  committed 
under  §403  to  Haverford  State  Hospital.^  Plaintiff  M.W.  was  ad- 
mitted to  Haverford  State  Hospital  under  §  402(a)  (2).  His  mother 
admitted  him  allegedly  against  his  wishes  when  he  was  fifteen  and 
on  December  1,  1972,  he  informed  agents  and  employees  of  defendants 
of  his  desire  to  leave  Haverford  State  Hospital.  Plaintiffs  K.B.,  S.G., 
L.L.,  and  V.M.  were  committed  to  Haverford  State  Hospital  under 
§  403(a)  (2).  Plaintiff  K.B.  was  fifteen  when  his  mother  committed 
iiim  against  his  wishes.  He  was  and  still  is  critical  of  some  of  the  hos- 
pital's regulations  and  treatment  practices.  Plaintiff  S.G.  was  seven- 
teen when  his  father  committed  him  allegedly  against  his  wishes. 
Plaintiff  L.L.  was  fifteen  when  her  mother  committed  her  allegedly 
against  her  wishes.  Her  difficulties  in  relating  to  her  mother  resulted 
in  her  commitment.  Hospital  records  show  that  she  threatened  the 
lives  of  her  mother  and  sister  and  that  she  has  a  personality  disorder. 
Her  parents  are  divorced  and  her  father  is  remarried,  living  in 
Florida.  At  the  time  of  her  commitment  and  the  time  this  action  was 
filed,  she  would  have  preferred  to  have  been  with  her  father  and  when 
she  is  with  him  her  behavior  is  excellent.  Plaintiff  V.M.  was  fourteen 
when  her  mother  committed  her  allegedly  against  her  wishes. 

Members  of  plaintiffs'  class  have  been  institutionalized  for  various 
other  reasons.  Patient  number  13,173,  a  moderately  retarded  13  year 
old  child,  was  institutionalized  in  Polk  State  Hospital  because  of  very 
sudden,  explosive,  rage  reactions  during  which  he  attacked  others  and 
of  which  he  has  no  recollection.  His  behavior  rather  than  his  mental 
retardation  was  the  primary  obstacle  to  his  return  to  the  community. 
Patient  number  13,212,  an  educable  mongoloid  boy  with  the  capacity 
to  participate  in  many  educable  and  trainable  activities  and  who  can 

feels  that  the  juvenile  does  not  require  institutionalization,  the  Director,  or  his  dele- 
pate,  shall  direct  the  Base  Service  Unit  to  assume  responsibility  of  providing  for  the 
juvenile's  aftercare.  However,  if  the  Director,  or  his  delegate,  feels  that  the  juvenile 
requires  institutionalization,  he  shall  direct  the  Base  Service  Unit  to  file  a  406 
proceeding  within  two  days  after  failure  to  locate  the  applicant ; 

7.  The  juvenile's  counsel  shall  be  furnished  with  the  juvenile's  evaluation  from 
the  referral  unit,  with  a  psychiatric  evaluation  from  the  Institution,  and  with  a 
written  report  of  the  reasons  to  institutionalize  the  juvenile  : 

8.  If  the  staff  member  of  the  facility  giving  notice  to  the  patient  determines  that 
the  patient  is  incapable  of  understanding  the  notification,  it  shall  be  written  on  the 
notification  ; 

The  regulations  do  not  provide  a  time  by  which  a  commitment  hearing  must  be  held. 
The  Attorney  General  of  Pennsylvania  assures  us  that  in  cases  involving  children  at  least 
IH  years  of  "age.  commitment  hearings  are  scheduled  within  a  short  while  after  the  child 
objects.  With  respect  to  children  12  years  of  age  or  younger,  there  is  no  requirement  for  a 
hearing,  no  less  a  designated  time.  Defendants  submit  that  these  regulations  were  not 
adopted  with  an  eye  towards  this  litigation  and  that  with  or  without  them.  Sections  402 
and  403  are  constitutional. 

8  By  stipulation  Haverford  State  Hospital  was  withdrawn  as  a  defendant.  Haverford  Is  a 
mental  health  "facility"  under  Section  102  P.S.  §  4102  of  the  Mental  Health  and  Mental 
Retardation  Act.  It  receives  admissions  and  commitments  of  persons  including  persons 
eighteen  years  of  age  or  younger  admitted  or  committed  under  Sections  402  and  403. 
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be  helped  by  an  active  special  elementary  program  in  public  schools, 
was  institutionalized  in  Polk  State  Hospital  for  a  1  to  2  week  period 
so  that  the  other  members  of  his  family  could  go  on  a  family  vacation. 
Patient  number  288,  a  mentally  retarded  child,  w^as  placed  in  Western 
State  Hospital  because  of  a  poor  family  situation.  The  mother  of  the 
child  did  not  get  along  well  with  the  child,  and  the  family  was  afraid 
that  she  would  have  another  nervous  breakdown  if  the  child  were  not 
placed  in  Western  State  Hospital.  Patient  number  281,  a  mentally 
retarded  child  was  placed  in  a  state  institution  because  she  had  become 
a  management  problem  to  both  her  parents  and  the  community.  Patient 
number  15,  a  mentally  retarded  child,  was  placed  in  Western  State 
Hospital  because  the  child  interfered  with  the  routine  of  the  household 
and  disturbed  family  members.  The  placement  was  based  on  a  fear 
that  if  the  child  remained  in  his  home,  the  mother  might  break  down, 
the  marriage  of  the  child's  parents  might  end  in  separation,  the  father's 
health  might  fail,  and  an  adolescent  daughter  might  be  pushed  into 
a  premature  marriage  to  escape  an  unhappy  home.  Class  members  have 
also  been  committed  to  mental  hospitals  for  running  away,  robbing  a 
gas  station,  stealing  in  general,  chasing  and  striking  a  girl,  arson, 
delinquent  behavior  in  general,  truancy,  physical  ailments  such  as 
colitis  and  weight  loss,  school  phobia,  and  drug  overdose. 

At  the  time  this  action  was  filed  defendants  were  all  Pennsylvania 
officials  with  specific  duties  under  the  Act.  Defendant  Jack  B.  Kremens 
as  Hospital  Director  of  Haverford  State  Hospital  was  charged  under 
50  P.S.  §§  4102  and  4208  with  supervision  and  administration  of 
Haverford  State  Hospital.  It  was  to  Kremens  or  his  delegates  that 
application  for  admission  and  commitment  under  §§  402(b)  and  403 
(b)  of  the  Act  had  to  be  made.  Defendant  Helene  Wohlegemuth  as 
Secretary  of  Public  Welfare  of  the  Commonwealth  of  Pennsylvania 
(Secretary)  had  the  power  under  50  P.S.  §§4201  and  4202(a)  to 
enforce  the  Act,  to  make  all  regulations  necessary  and  appropriate 
to  the  proper  accomplishment  of  the  Act,  and  to  operate  and  assign 
functions  to  all  state  facilities.  Defendant  William  B.  Beach  as  the 
Deputy  Secretary  for  Mental  Health  and  Mental  Retardation  of  the 
Department  of  Public  Welfare  of  the  Commonwealth  of  Pennsylvania 
had  the  general  authority  to  supervise  and  regulate  mental  health 
facilities  in  Pennsylvania. 

At  the  outset,  defendants  contend  that  since  the  purpose  of  the  Act 
is  to  meet  the  child's  needs  through  treatment  and  rehabilitation  rather 
than  to  punish  the  child  by  incarceration  for  what  he  has  done,  the  re- 
quirements of  due  process  do  not  apply  to  the  institutionalizing  of 
children  under  §§  402  and  403.'  Defendents  proceed  to  argue  that  if  we 
determine  that  due  process  applies,  we  should  find  that  in  light  of 

''A  number  of  defendants  in  similar  cases  have  raised  this  argument.  In  Tn  re  Gault, 
387  U.S.  1.  21  (1966)  defendants  claimed  that  juveniles  obtained  benefits  from  the  infor- 
mal juvenile  procedures  which  more  than  offset  the  disadvantages  of  denying  them  the 
substance  of  normal  due  process.  The  Court  rejected  this  argument  holding : 

Observance  of  due  process  standards,  intelligently  and  not  ruthlessly  administered, 
will  not  compel  the  States  to  abandon  or  displace  any  of  the  substantive  benefits  of 
the  juvenile  process. 
In  Denton  r.  Commonwealth,  383  S.W.2d  681    (Ky.   1964)    cited  approvingly  bv  Judge 
Biggs  in  Dixon   v.   Attornei/   General  of  Pennsylvania,  325   F.    Supp.   966,   972    (M.D.   Pa. 
1971),  the  court  also  rejected  this  argument  holding  that  commitment  procedures  should 
be  the  same  in  civil  commitment  proceedings  as  they  are  in  criminal  proceedings.  Respond- 
ing to  this  same  argument.  Judge  Biggs  in  Dixon  stated  :   "We  are  unimpressed  by  the 
parens  patriae  argument  and  strong  courts  have  not  been  persuaded  by  it."  (citations  omit- 
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Pennsylvania's  interest  in  protecting  the  child,  preserving  the  family 
unit,  maintaining  the  rights  of  parents  to  the  custody,  care,  and  up- 
bringing of  their  children,  and  protecting  society,  the  present  statutes 
and  regulations  satisfy  any  due  process  requirements.  Finally,  defend- 
ants argue  that  since  under  §§  402  and  403!  the  parents,  guardians  ad 
litem,  or  persons  standing  in  locol  parentis  must  set  into  motion  the 
commitment  machinery,  these  persons  effectively  waive  any  due  proc- 
ess rights  of  plaintiffs  and  their  class. 

DISCUSSION 

Under  the  constitutional  guarantee  of  procedural  due  process,  we 
have  developed  a  system  whereby  a  person  who  may  be  subjected  to  a 
grievous  loss  of  liberty  is  entitled  to  adequate  procedural  safeguards. 
Wolff  V.  McDonnell,  418  U.S.  539  (1974).  Generally,  the  state  is  re- 
quired to  provide  substantial  procedures  when  there  is  the  possi()ility 
of  erroneously  and  wrongfully  depriving  persons  of  their  liberty  by 
committing  them  to  mental  institutions.  See,  concurring  Opinion  of 
Chief  Justice  Burger  in  O'Coyinor  v.  Donaldson,,  43  U.S.L.AV.  4929, 
4935  (1975);  Lynch  v.  Baxley,  386  F.Supp.  378  (M.D.  Ala.  1974); 
Le&sard  v.  Schmidt,  319  F.Supp.  1078,  remanded  414  U.S.  473  (1974), 
redecided  379  F.Supp.  1376  (1974),  remanded  43  U.S.L.W.  3600 
(May  12,  1975)  ;  Dixon  v.  Attorney  General  Commonwealth  of  Penn- 
sylvania, 325  F.Supp.  966  (M.D.  Pa.  1971).  These  safeguards  attempt 
to  protect  pei'Eons  from  an  arbitrary  or  erroneous  deprivation  of  lib- 
erty or  property,  whether  that  deprivation  be  imposed  for  benevolent 
or  punitive  reasons.  They  are  "our  best  instruments  for  the  distillation 
and  evaluation  of  essential  facts  from  the  conflicting  welter  of  data 
that  life  and  our  adversary  methods  present."  They  "enhance  the  pos- 
sibility that  truth  will  emerge  from  the  confrontations  of  opposing 
versions  and  conflicting  data."  In  re  Gault,  387  U.S.  1,  21  (1966).  As 
Mr.  Justice  Frankfurter  has  said:  "The  history  of  American  free- 
dom is,  in  no  small  measure,  the  history  of  procedure."  Malinski  v. 
New  York,  321  U.S.  401,  414  (1945)  (separate  opinion)  cited  by  the 
majority  in  In  re  Gault,  at  21.  If  we  are  to  preserve  our  traditional 
liberty  we  must  scrutinize  with  care  any  claim  that  it  is  being 
arbitrarily  denied. 

ted).  In  Holm  v.  State,  404  P.  26.  740,  742  (Wyo.  1965)  the  Wyoming  Supreme  Court 
held: 

No  matter  how  commendable  the  motives  back  of  legislation  for  the  mentally  ill  may 
be  it  still  remains  the  fundamental  law  of  the  land  that  a  person  is  not  to  be  deprived 
of  his  liberty — whether  by  involuntary  hospitalization  or  some  other  kind  of  incar- 
ceration— without  due  process  of  law. 
In  Heryford  v.  Parker,  396  F.  2d  393   (10  Cir.   1968)   the  court  held  that  even  if  the 
institutionalizing  of  children  is  for  rehabilitation,   the   constitutional   safeguards   of  due 
process  must  be  observed.  The  court  in  Lessard   r.   Smith,  349  F.   Supp.   1078    (E.D.  Wis. 
1972)  was  faced  with  the  argument  that  due  process  procedures  should  be  relaxed  because 
of  a  subsequent  right  to  treatment  and  because  the  commitment  proceedings  were  civil  in 
nature.  After  examining  the  effect  civil  commitment  may  have  on  those  adjudged  mentally 
ill.  the  court  re.iected  these  arguments  and  held  that  all  persons  18  years  of  age  or  older 
being  held  pursuant  to  any  emergency,  temporary,  or  permanent  commitment  provision  of 
the  Wisconsin   involuntarv   commitment   statute,  were   entitled  to   substantial   procedural 

safeguards.    Saville    v.    Tr'eadway.   F.    Supp.    (M.D.    Tenn.    1974)    presented    a 

challenge  to  a  Tennessee  Statute  which  permitted  the  "voluntary"  commitment  of  juveniles 
by  a  parent,  sruardian,  or  person  having  legal  custody  of  a  mentally  retarded  minor.  While 
recognizing  the  services  furnished  to  mentally  retarded  children  by  the  state,  and  the 
efforts  in  mental  rehabilitation  of  the  state,  the  court  held  that  "where  individual  liberty 
is  at  stake  ...  it  is  absolutely  essential  that  such  confinement  be  preceded  by  adequate 
procedural  safeguards." 
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In  deciding  whether  the  requirements  of  due  process  apply  in  any 
given  case,  the  threshold  question  is  whether  the  interest  of  the  com- 
plaining party  is  within  the  contemplation  of  the  liberty  or  property 
language  of  the  Fourteenth  Amendment.  Morrissey  v.  Brewer^  408 
U.S.  471,  481  (1971).  The  particular  question  here  is  whether  or  not  a 
child's  interest  in  not  being  institutionalized  under  §§  402  and  403 
is  safeguarded  by  the  Fourteenth  Amendment.  Defendants  would  have 
us  find  that  because  Pennsylvania  is  acting  as  parens  patriae  and  not 
as  an  adversary,  and  because  the  admission  and  commitment  proceed- 
ing are  civil,  not  criminal,  in  nature,  plaintiffs  and  their  class  may  not 
complain  of  the  deprivation  of  procedures  available  in  criminal  cases. 
Such  a  finding  would  ignore  that  the  child  is  involuntarily  removed 
from  his  home  and  familiar  surroundings  and  is  commited  to  an  in- 
stitution where  "[he]  suddenly  faces  the  regimented  routine  of  ward 
life  and  daily  confrontation  with  state  employees,  however  capable, 
rather  than  family  and  friends."  In  re  Ball  ay,  482  F.2d  648,  669  (D.C. 
Cir.  1973).  As  the  Court  of  Appeals  for  the  Tenth  Circuit  noted  in 
Heryford  v.  Parker,  396  F.2d  393, 396  ( 1968 )  : 

It  matters  not  whether  the  proceedings  be  labeled  "civil"  or 
"criminal"  or  whether  the  subject  matter  be  mental  instability  or 
juvenile  delinquency.  It  is  the  likelihood  of  involuntary  incarcera- 
tion— whether  for  punishment  as  an  adult  for  a  crime,  rehabilita- 
tion as  a  juvenile  for  delinquency,  or  treatment  and  training  as  a 
feeble-minded  or  mental  incompetent — which  commands  observ- 
ance of  the  constitutional  safeguards  of  due  process. 
Defendants'  contention  also  ignores  the  stigma  associated  with  civil 
commitment  which  some  commentators  and  courts  have  noted  may 
render  civil  commitment  a  more  lasting  abridgment  of  personal  free- 
dom than  imprisonment  for  commission  of  a  crime.^  The  child  who 
faces  the  possibility  of  being  physically  confined  for  an  indeterminate 
period  with  all  of  the  ramifications  of  such  confinement  clearly  has 
an  interest  within  the  contemplation  of  the  liberty  and  property 
language  of  the  Fourteenth  Amendment. 

Having  decided  that  due  process  applies,  we  are  left  with  the  ques- 
tions of  what  process  is  due,  Morrissey  v.  Brewer  swpra^  at  481,  and 
whether  this  process  may  effectively  be  waived  by  plaintiffs'  parents, 
guardians  ad  litem,  or  persons  standing  in  loco  parentis.® 


8  Loss  of  liberty  is  In  Issue  not  only  when  a  person  is  physically  confined.  The  Due  Process 
Clause  also  affords  protection  "where  a  person's  jrood  name,  reputation,  honor,  or  integrity 
is  at  stake  because  of  what  the  government  is  doing  to  him."  Wisconsiyi  v.  Conxtantineau, 
400  U.S.  4.33.  437  (1971)  :  Board  of  Regents  v.  Roth,  408  U.S.  564,  573  (1972)  ;  Ooss  v. 
Lopez,  419  U.S.  565  (1975)  :  Donaldson  r.  O'Connor,  493  F.  2d  507.  520  (5  Cir.  1974). 
vacated  and  remanded  O'Connor  r.  Donaldson,  43  U.S.L.W.  4929    (1975). 

While  we  hope  that  society  is  moving  in  the  direction  of  viewing  mental  illness  in  the 
same  light  as  physical  illness,  we  cannot  ignore  the  reality  that  many  in  our  society  view 
mental  illness  with  disdain  or  apprehension.  See  In  re  Ballny,  482  F.  2d  648,  668  (D.C. 
Cir.  1973)  where  the  court  noted  that,  "[e]ven  accepting  recent  medical  advances,  current 
studies  clearly  indicate  the  fallacy  of  contending  that  most  people  view  mental  Illness  as  a 
disease  similar  to  any  physical  ailment  of  the  body"  and  that  It  could  not  "ignore  the 
striking  example  of  this  attitude  displayed  by  news  stories  and  public  reaction  to  dis- 
closures made  by  a  recent  vice-presidential  aspirant."  In  Pennsylvania  Association  for 
Retarded  Children  v.  Commomcealth  of  Pennsylvania,  343  F.  Supp.  279.  293  (ED.  Pa. 
1972)  Judge  Masterson,  writing  for  the  three  judge  court,  held  that  in  light  of  Wisconsin 
V.  Constantineau,  supra,  due  process  requires  a  hearing  before  retarded  children  may  be 
denied  a  public  education  because  of  the  stigma  which  our  society  unfortunately  attaches 
to  the  label  of  mental  retardation. 

"  As  yet,  the  Supreme  Court  has  not  decided  whether  a  child's  parent,  acting  on  behalf 
of  the  child,  may  effectively  waive  constitutional  rights  of  the  child.  In  Heryford  v.  Parker, 
supra,  the  court,  in  holding  that  the  Due  Process  Clause  applies  to  an  involuntary  civil 
commitment  procedure,  recognized  that  special  problems  may  arise  with  respect  to  the 
effective  waiver  of  rights  by  minors  and  mentally  deficient  persons.  Finding  that  there  was 
no  express  attempt  to  make  such  a  waiver,  the  court  did  not  decide  the  issue. 
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Before  discussing  the  process  due,  we  shall  first  consider  whether  or 
not  parents,  guardians  ad  litem,  or  persons  standing  in  loco  parentis 
may  effectively  waive  the  personal  rights  of  children,  since  such  a 
finding  obviates  the  need  to  decide  whether  the  present  procedure 
violates  the  constitutional  right  of  plaintiffs  to  procedural  due  process. 
The  question  is  both  difficult  and  unique.  Viewing  the  issue  as  whether 
or  not  a  parent  may  effectively  waive  personal  rights  of  a  child  when 
the  child  objects  to  the  waiver  creates  a  confrontation  between  a  liberty 
interest  of  plaintiffs  we  find  constitutionally  protected  and  the  con- 
sistently recognized  authority  of  parents  to  direct  the  rearing  of  their 
children.  GiTisherg  v.  Neio  York,  390  U.S.  629, 639  (1968) . 

We  presume  that  in  most  instances  parents,  proceeding  in  utmost 
good  faith,  acting  for  the  child,  in  the  child's  best  interests,  properly 
guide,  protect,  and  control  their  children.  In  Wisconsin  v.  Yoder,  406 
U.S.  205,  231,  232  (1971)  the  Supreme  Court,  stating  that  it  was  not 
determining  the  proper  reconciliation  of  possible  competing  interests 
of  parents,  children,  and  the  state,  noted  that : 

The  history  and  culture  of  Western  civilization  reflect  a  strong 
tradition  of  jparental  concern  for  the  nurture  and  upbringing  of 
their  children.  This  primary  role  of  the  parents  in  the  upbringing 
of  their  children  is  now  established  beyond  debate  as  an  enduring 
American  tradition. 
Also  see.  Justice  Stewart's  concurring  opinion  at  237.  We  are  not  un- 
mindful of  this  tradition  and  its  importance  to  the  structure  of  our 
society,  Ginsberg  at  639,  and  if  we  could  find  that  in  all  instances 
parents  act  in  the  best  interest  of  their  children,  we  might  also  find 
that  parents  may  waive  constitutional  rights  of  their  children.  Un- 
fortunatelv,  as  such  a  graphic  example  as  parental  child  abuse  illus- 
trates,^" this  is  not  the  case.^^  In  deciding  to  institutionalize  their 
children,  parents,  as  well  as  guardians  ad  litem  or  persons  standing  in 
loco  parentis,  may  at  times  be  acting  against  the  interests  of  their 
children.  With  this  in  mind  we  must  agree  with  Judge  Judd  in  Netv 
York  State  Association  for  Retarded  Children,  357  F.  Supp.  752, 
762  (E.D.X.Y.  1973)  that  "in  the  absence  of  evidence  that  the  child's 
interests  have  been  fully  considered."  parents  may  not  effectively 
waive  personal  constitutional  risfhts  of  their  children.^^ 

Remaining  is  the  question  of  what  process  is  due.  Due  process  is 
flexible  in  that  a  determination  of  what  process  is  due  cannot  be  made 
without  an  evaluation  of  "the  precise  nature  of  the  government  func- 

10  See  Memorandum  and  Order  of  Judge  Urbom  filed  June  4,  1974,  In  Horacek,  etc ,  v. 
Exon.  et  al..  Civil  Action  No.  72-L,-299  (D.C.  Neb.  1974).  The  claim  before  Judge  Urbom 
was  that  the  named  plaintiffs  were  in  a  state  hospital  because  their  parents  put  them 
there  Responding  to  the  argument  that  plaintiff's  were  in  the  hospital  voluntarUy  be- 
cause their  parents  placed  them  there,  Judge  Urbom  held  that  "parents  cannot  deprive 
their  children  of  constitutional  rights — rights  of  the  children  vis-a-vis   the  state 

11  Dissenting  in  Kent  v.  United  States,  401  F.  2d  408,  416,  n.  4  (D.C.  Cir.  1968)  the  now 
Chief  Justice  Burger  noted  :  ,  ^  ,        .   .,  „n- 

Lawniakers  in  recent  years  have  been  sensitive  to  the  need  to  make  civil  commit- 
ment difficult  recognizing  the  dangers  of  relatives  "farming"  out  their  kindred  Into 
mental  Institutions  for  motives  not  always  worthy. 
In  New  York  State  Asxocintion  for  Retarded  Children,  Inc.  v.  Rockefeller,  357  F.  bupp. 
752    7fi2   (E.D.N.Y.  197.3)    the  court  stated   [tlhere  may  be  a  fundamental  conflict  of  in- 
terest between  a  parent  who  is  ready  to  avoid  the  responsibility  of  caring  for  an  abnormal 
child,  and  the  best  interests  of  the  child.  Murdock.  [Civil  Rights  of  the  Mentally  Retarded  : 
Some  Critical  Issues],  4S  Notre  Dame  Lawyer  at  139-14.3.  , 

"This  finding  does  not  mean  that  when  considering  whether  or  not  to  institutionalize 
a  child,  the  state  should  Ignore  the  opinions  and  observations  of  the  child  s  parents. 
Rnther.  the  committing  authorities  should  listen  carefully  to  parents  who  live  '^Ith  and 
observe  the  child  on  a  daily  basis  for  they  very  likely  have  Invaluable  information  con- 
cerning their  child. 
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tion  involved  as  well  as  of  the  private  interest  that  has  been  affected 
by  government  action."  Cafeteria  Workers  Union  v.  McElroy^  367  U.S. 
886,  895  (1961).  At  a  minimum,  it  requires  that  "deprivation  of  .  .  , 
liberty  ...  by  adjudication  be  preceded  by  notice  and  opportunity 
for  hearing  appropriate  to  the  nature  of  the  case,"  ^^  but  the  formali- 
ties of  the  procedure  however,  "the  timing  and  content  of  the  notice 
and  the  nature  of  the  hearing  will  depend  on  appropriate  accommo- 
dation of  the  competing  interests  involved."  ^*  Because  courts  cannot 
determine  what  process  is  due  without  evaluating  the  competing  inter- 
ests, the  content  of  due  process  shifts  as  the  interests  shift;  "[t]he 
required  degree  of  procedural  safeguards  varies  directly  with  the  im- 
portance of  the  private  interest  affected  and  the  need  for  and  useful- 
ness of  the  particular  safeguard  in  the  given  circumstances  and 
inversely  with  the  burden  and  any  other  adverse  consequences  of 
affording  it."  ^^ 

As  previously  discussed,  plaintiffs'  interest  in  being  free  from  the 
wrongful  and  unwarranted  deprivation  of  their  liberty  is  substantial 
and  they  argue  that  the  present  procedure  does  not  adequately  protect 
this  interest.  The  state's  interests  are  threefold.  It  has  an  interest  in  the 
mental  health  of  children  (parens  patriae),  an  interest  in  preserving 
the  family  unit  and  maintaining  parental  authority  over  children,  and 
an  interest  in  confining,  for  the  protection  of  society,  those  persons  who 
pose  significant  danger  to  the  community  (police  power).  The  state 
has  decided  that  its  interests  require  a  relaxed,  informal  procedure, 
and  it  argues  that  a  more  formal  procedure  will  substantially  interfere 
with  its  interests.  To  strike  a  proper  balance  between  the  competing 
interests  of  plaintiffs  and  the  state,  we  shall  analyze  them  in  the  con- 
text of  each  procedural  right  of  which  plaintiffs  claim  they  are  being 
deprived.  This  will  give  us  the  content  of  the  process  which,  at  a  mini- 
mum, is  due  before  plaintiffs  may  be  institutionalized  for  treatment. ^^ 

PRE-COMMITMENT   HEARING 

A  decision  to  institutionalize  a  child  is  often  a  difficult  yet  necessary 
decision  for  a  child's  parent  to  make.  It  is  generally  pursued  only  after 
all  other  alternatives  have  proven  futile.  The  state  has  an  interest  in 
seeing  that  a  procedural  system  will  not  deter  parents,  already  faced 
with  this  difficult  decision,  from  attempting  to  institutionalize  children 
who  are  in  need  of  treatment  only  mental  institutions  can  provide.  Fur- 
ther, to  protect  society  and  the  individual  child,  the  state  has  an  interest 
in  the  immediate  detention  of  children  who  may  be  dangerous  to  them- 
selves or  others.  See,  Lessard  v.  Schmidt^  at  1092 ;  Developments  in 
the  Law— Civil  Commitment  of  the  Mentally  111,  87  Harv.L.Rev. 
1190,1275  (974). 

^^Qogs  V.  Lopez,  419  U.S.  565,  579  (1975)  citing  Mtillane  v.  Central  Hanover  Trust  Go., 
3.39  U  S   306   313  (1950). 

'  "  Gos's  V.  Lopez,  at  579  citing  Cafeteria  Workers  v.  McElroy,  367  U.S.  886,  895  (1961)  : 
Morrisaey  v.  Brewer,  supra,  at  481.  

15  See,  Friendly,  J.  "Some  Kind  of  Hearing",  123  U.Pa.L.  Rev.  1267,  1278    (1975). 

i»  As  we  have  already  noted,  due  process  is  flexible  ;  the  Constitution  mandates  no  specific 
code  of  procedures.  We  are  aware  of  the  problems  facing  courts  when  they  attempt  to 
fashion  procedures  protecting  Interests  within  the  liberty  and  property  language  of 
the  Fourth  Amendment  and  we  are  sensitive  to  the  claim  that  courts  are  'good  at  deciding 
cases,  bad  at  drafting  legislation.  .  .  .'  See,  Friendly,  J.  "Some  Kind  of  Hearing"  supra. 
When  presented  with  claims  of  constitutional  dimension,  however,  we  are  constrained, 
when  legislative  bodies  have  failed  to  act,  to  find  means  of  enforcing  the  constitutional 
rights  being  denied.  Our  action  is  not  Intended  to  pre-empt  the  state  which  Is  free  to 
develop  its  own  safeguards  so  long  as  they  are  as  fully  effective  as  those  which  we  set 
out.  See  Miranda  v.  Arizona,  384  U.S.  436,  490   (1966)  ;  Morrissey,  at  490-495. 
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Balancing  these  substantial  interests  of  the  state  with  that  of  the 
child,  we  find  that  plaintiffs  are  not  entitled  to  a  precommitment 
hearing.  As  the  Supreme  Court  has  found  with  criminal  cases,  how- 
ever, we  find  that,  for  the  protection  of  the  child,  he  is  entitled  to  a 
hearing  before  an  unbiased  tribunal  within  a  reasonable  time  to  test 
whether  there  is  probable  cause  to  believe  institutionalization  is  neces- 
sary. McNabh  V.  United  States,  318  U.S.  332.343-344  (1943) :  Morris- 
sey  V.  Brewer,  at  489  (1971)  ;  Lynch  v.  Baxley,  at  388.  In  no  event 
shall  detention  of  the  child  in  the  absence  of  a  probable  cause  hearing 
exceed  seventy-two  (72)  hours  from  the  date  of  the  initial  detention. 
See,  Lynch  \.  Baxley,  at  388;  Lessard  v.  Schmidt,  at  1091.^^ 

POST-COMMITMENT  HEARING 

If  the  conclusion  of  the  preliminary  hearing  is  that  there  is  probable 
cause  for  believing  the  child  needs  institutionalization,  the  child  is 
entitled  to  a  post -commitment  hearing  before  an  unbiased  tribunal 
on  the  need  for  commitment.  A  delay  after  the  probable  cause  hearing 
is  permissible.  This  delay  will  allow  the  child  to  adjust  to  his  new 
surroundings  and  will  allow  both  the  state  and  the  child  time  to  pre- 
pare for  the  post -commitment  hearing  to  come.  It  Avill  also  allow  the 
state  time  to  examine  and  diagnose  the  child  adequately.  These  reasons 
do  not,  however,  justify  a  prolonged  period  of  confinement  without 
a  final  determinaiton  on  the  need  for  institutionalization  and  should 
not  exceed  a  two-week  period.  A  two-week  period  will  afford  all  par- 
ties an  opportunity  to  prepare  adequately  and  properly  their  positions 
with  hope  of  ascertaining  that  which  is  best  for  the  child. ^^ 

NOTICE 

The  opportunity  to  be  heard  is  f  imdamental  to  due  process  of  law. 
Grannis  v.  Ordecin.  234  U.S.  385,394  (1914).  Without  notice  of  that 
which  is  to  transpire  at  a  hearing  "sufficiently  in  advance  of  any  re- 
quired hearings  so  that  reasonaJble  opportunity  to  prepare  will  be 
afforded,"  In  re  Gaidt.  at  33 ;  Lessard  v.  Schmidt,  at  1092 ;  Lynch  v. 
Baxley,  at  388,  the  right  to  be  heard  has  little  significance.  Mullaney. 
Central  Hanover  Tr.  Co.,  at  314.  To  counterbalance  this  substantial 
interest  of  plaintiffs  the  state  argues  that  by  delaying  treatment  and 
traumatizing  the  child,  the  requirement  of  notice  will  aggravate  the 
child's  mental  illness,  interfere  with  the  state's  police  power,  and  dis- 
rupt family  harmony.  In  GauU  at  21,  the  Supreme  Court  refused  to 
accept  the  state's  fear  of  trauma  as  a  justification  for  limited  pro- 
cedures. The  Court  stated  that  the  observance  of  due  process  standards 
will  not  necessarily  compel  the  states  to  abandon  the  substantive  bene- 
fits of  the  juvenile  process.  Further,  as  Judge  Tamm  noted  in  hi  re 
Ballay.  482  F.  2d  648,664  (D.C.Cir.  1973),  the  fear  that  added  pro- 
cedural requirements  will  produce  trauma  presupposes  that  the  person 
who  faces  commitment  is  mentally  ill.  Likewise,  while  procedural 

"  In  Lynch  r.  Baxley,  at  388,  the  court  held  that  emergency  detention  without  a  hear- 
ing on  its  appropriateness  may  not.  in  the  absence  of  a  probable  cause  hearing,  exceed 
seven  (7)  days  from  the  date  of  the  initial  detention.  In  Lessard  r.  Schmidt,  at  1091.  the 
court  held  that  a  probable  cause  hearing  must  be  held  within  forty-eight  (48)  hours  from 
the  date  of  the  initial  detention. 

1^  Until  the  legislature  acts  to  establish  an  unbiased  tribunal  to  conduct  the  probable 
cause  and  final  hearings  the  present  facilities  of  the  CommonweaUh  court  system  shall 
be  used  for  these  hearings. 
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safeguards  assume  that  not  all  persons  who  face  commitment  need 
actually  be  committed,  the  argument  that  procedures  will  interefere 
with  the  state's  police  power  and  disrupt  family  harmony  assumes 
that  the  child  is  dangerous  to  others  and  comes  from  a  family  in 
harmony. 

Keeping  in  mind  that  due  process  assures  against  error,  we  find 
written  notice  required,  including  the  date,  time,  and  place  of  the 
hearing,  and  a  statement  of  the  ground  for  the  proposed  commitment. 
See,  Lynch  v.  Baxley^  at  388 ;  Lessard  v.  Schm'tdt^  at  1092.  Neither  the 
state  nor  plaintiffs  have  an  interest  in  committing  to  mental  institu- 
tions children  not  in  need  of  institutionalization.  Notice  should  not 
shield  children  in  need  of  institutionalization  fi-om  commitment  and 
treatment  but  rather  should  protect  children  not  in  need  of  institu- 
tionalization from  wrongful  commitment  and  improper  deprivation 
of  their  liberty.^^ 

COUNSEL 

The  state  fears  that  assistance  of  counsel  will  make  institutionali- 
zation proceedings  adversarial  adding  to  the  delay  in  treatment  of 
the  child  and  increasing  the  danger  of  trauma  already  inflicted  by 
notice  and  a  hearing.  Yet  the  spectre  of  this  particular  trauma  pales 
beside  the  spectre  of  the  trauma  inflicted  on  a  child  erroneously  com- 
mitted.^°  Notice  and  the  opportunity  to  be  lieard  may  be  of  little  value 
without  the  assistance  of  counsel.  Argesinger  v.  Hamlin^  507  U.S.  25,31 
(1972)  ■.PoiDell  v.  Alabama,  287  U.S.  45,68-69  (1932).  A  child  whose 
liberty  is  in  question  "needs  the  assistance  of  counsel  to  cope  with 
problems  of  law,  to  make  skilled  inquiry  into  the  facts,  to  insist  upon 
regularity  of  the  proceedings,  and  to  ascertain  whether  he  has  a  de- 
fense and  to  prepare  and  submit  it."  Gaidt,  at  36.  As  the  right  to 
counsel  applies  to  criminal  cases,  so  it  must  apply  during  all  sig- 
nificant stages  of  the  commitment  process,  and  plaintiffs  must  be  in- 
formed of  both  their  right  to  counsel  and  if  indigent  their  right  to 
appointment  of  free  counsel.  See,  In  re  Gaidt,  at  41;  Heryjord,  v. 
Parker  at  397;  Dixon  v.  Attorney  General,  at  966;  Lesard  v.  Sch7nJdt, 
at  1097 ;  Lynch  v.  Baxley,  at  389 ;  United  States  v.  Wade,  388  U.S.  218, 
226-27  (1967) ;  In  re  Barnard,  455  F.  2d  1370.  1375-76  (D.C.  Cir. 
1971)  ;  Sarzan  v.  Gaughan,  489  F.  2d  1076, 1083-84  (1  Cir.  1973). 

PRESENCE    OF   PERSON 

In  Specht  V.  United  States.  386  U.S.  605,610  (1967)  the  Supreme 
Court  held  that  commitment  proceedings  under  the  Colorado  Sex 


^*  Obviously  this  notice  may  be  meaningless  to  some  children.  We,  therefore,  find  that 
until  some  other  procedure  is  established  this  notice  shall  be  sent  not  only  to  the  child 
but  also  to  the  Clerk  of  the  Court  with  jurisdiction  and  shall  be  forwarded  to  the  child's 
attorney.  The  child's  attorne.v  shall  be  in  receipt  of  the  notice  at  least  forty-eight  (48) 
hours  prior  to  the  initial  hearing. 

20  The  possibility  and  danger  of  error  is  discussed  by  D.  L.  Rosenhan  in  "On  Beinsr  Sane  in 
Insane  Places."  179  Science  250  (1973).  The  article  describes  an  experiment  in  which 
eijrht  sane  persons  gained  admission  to  twelve  different  hospitals  and  behaved  normally. 
Their  sanity  was  never  discovered.  Not  only  was  their  sanity  not  detected,  but  the  psycho- 
diagnostic  label  placed  on  the  individual  patients  was  never  removed.  According  to  Pro- 
fessor Rosenhan  this  error  apparentl.v  resulted  from  what  statisticians  call  type  two 
error — error  resulting  from  a  Doctor's  inclination  to  call  a  healthy  person  sick  rather  than 
a  sick  person  healthy  because  it  is  more  dangerous  to  misdiagnose  illness  than  health. 

Rosenhan  suggests  that  the  initial  labelings  color  others'  perception  of  the  patient  and 
eventually  the  patient  himself  accepts  the  diagnosis,  with  all  of  its  connotations  and 
expectations,  and  behaves  accordingly.  He  also  notes  that  there  is  substantial  evidence 
that  attitudes  towards  the  mentally  ill  are  characterized  by  fear,  hostility,  aloofness,  and 
dread. 
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Offenders  Act,  whether  denominated  ci^^l  or  criminal,  are  subject  to 
the  Due  Process  CLause  of  the  Fourteenth  Amendment  and  that  due 
process  requires  that  the  person  to  be  committed  "be  present  with  coun- 
sel, have  an  opportunity  to  be  heard,  be  confronted  with  witnesses 
against  him,  have  the  right  to  cross-examine,  and  to  offer  evidence  of 
his  own."  Also.  see.  Lynch  v.  Baxley.  at  394.  In  lUinois  v.  Allen,  397 
U.S.  337,342  (1969)  the  Court,  rejecting  the  argimient  that  the  right 
to  be  present  is  absolute,  held  that  the  right  of  personally  confronting 
witnesses  may  be  lost  by  consent  or  at  times  even  misconduct.  Expand- 
ing this  holding  the  Lynch  v.  Baxley  court  held  that  the  right  to  be 
present  ma}-  be  knowingly  and  intelligently  waived  by  persons  faced 
with  involuntary  commitment  or  by  adversary  counsel  acting  in  their 
behalf.  This  procedure  protects  such  persons'  constitutional  right  to  be 
present  and  to  assist  in  protecting  their  interests,  yet  it  recognizes  that 
situations  exist  where  the  absence  of  such  persons  from  commitment 
proceedings  may  serve  their  own  best  interests. 

We  adopt  the  Lynch  v.  Baxley  procedure  as  appropriate  for  plain- 
tiffs. Accordingly,  we  find  that  a  child  has  a  constitutional  right  to  be 
present  at  all  hearings  concerning  his  proposed  commitment.  See.  Mc- 
Kiever  v.  Pennsylvania.  403  U.S.  528.  543  (1971).  This  right  may  be 
waived  by  the  child,  however,  and  the  unbiased  tribunal  may  accept 
such  a  waiver  upon  approA-al  by  the  child's  counsel  and  upon  a  finding 
that  the  child  understands  his  rights  and  is  competent  to  waive  them. 
This  right  may  also  be  waived  by  the  child's  attorney,  and  the  un- 
biased tribunal  may  accept  the  waiver  upon  a  finding  that  the  child 
is  too  ill  to  attend  the  proceedings.  See,  Lynch  v.  Baxley,  at  394. 

RIGHT  TO  JURY  TRIAL 

The  Supreme  Court  in  McKiever  v.  Pennsylvania,  supra,  noting 
that  conscientious  judges  are  able  fact  finders,  held  that  while  funda- 
mental fairneses  requires  notice,  the  rights  to  counsel,  confrontation, 
and  cross-examination,  and  notice  of  standard  of  proof,  it  does  not  re- 
quire jury  trials.  We  agree. 

STANDARD  OP  PROOF 

That  the  factfinder  may  commit  error  is  a  risk  of  any  litigation. 
Speisery.  Randall.  357  U.S.  513.  525-26  (1958).  The  standard  of  proof 
affects  this  risk  for  it  instructs  the  factfinder  on  the  degree  of  confi- 
dence society  expects  him  to  have  in  the  correctness  of  his  findings.  See, 
Mr.  Justice  Harlan  concurring-  in  In  re  Winship  397  T^.S.  358.  370-71 
1969).  In  Winship.  Justice  Harlan  suggests  that  setting  the  stand- 
ard of  proof  for  a  particular  category  of  adjudication  reflects  an  assess- 
ment of  the  comparative  social  costs  of  erroneous  factual  determina- 
tions. He  views  the  decision  to  apply  a  preponderance  standard  to  suits 
between  private  parties  for  money  damages  as  a  decision  that  an  er- 
roneous verdict  is  no  more  serious  for  one  party  than  for  the  other.  He 
finds  the  standard  of  proof  beyond  a  reasonable  doubt  required  in  the 
institutionalization  of  a  child  for  delinquency  because  the  social  dis- 
utility of  committing  an  innocent  child — subjecting  him  to  a  complete 
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loss  of  his  personal  liberty — ^outweighs  the  social  disutility  of  commit- 
ting error  in  his  f avor.-^ 

Following  this  analysis,  balancing  the  impact  of  an  erroneous  de- 
cision to  commit  a  person  with  an  erroneous  decision  to  release  a  per- 
son, and  taking  into  consideration  the  nature  of  the  proceedings,  the 
Lynch  V.  Baxley  court  held : 

Because  the  stigmatization  and  loss  of  liberty  attendant  upon 
forced  confinement  are  of  the  most  profound  consequence  to  the 
individual  affected,  due  process  demands  that  he  be  subjected  to 
such  disabilities  only  if  the  necessity  for  his  commitment  is  pix)ved 
by  evidence  having  the  highest  degree  of  certitude  reasonably 
attainable  in  view  of  the  nature  of  the  matter  at  issue.  In  a  civil 
commitment  proceeding,  the  questions  involved  are  the  primarily 
subjective  ones  of  the  subject's  mental  condition  and  the  likelihood 
that  he  will  be  dangerous  in  the  future.  Such  subjective  deter- 
minations cannot  ordinarily  be  made  with  the  same  degree  of  cer- 
tainty that  might  be  achieved  where  purely  objective  facts  and 
occurrences  are  at  issue.  Consequently,  the  trier  of  fact  must  be 
persuaded  by  clear,  unequivocal,  and  con  vicing  evidence  that  the 
subject  of  the  hearing  is  in  need  of  confinement  under  the  mini- 
mum standards  for  commitment  herein  enumerated. 
We  agree  with  this  holding  and  find  that  the  factfinder,  in  a  hearing 
on  commitment  of  a  child,  must  apply  the  standard  of  clear  and  con- 
vincing proof  as  opposed  to  the  standards  of  beyond  a  reasonable  doubt 
and  preponderance  of  the  evidence.  Applpng  a  preponderance  stand- 
ard creates  too  great  a  risk  of  erroneous  commitment,  wrongfully  de- 
priving a  child  of  his  interest  in  liberty,  an  interest  of  "transcending 
value,"  22  and,  given  the  subjectivity  and  "relatively  undeveloped  state 
of  psvchiatry  as  a  predictive  science,"  ^^  requiring  proof  beyond  a  rea- 
sonable doubt  creates  too  great  a  risk  of  erroneously  releasing  children 
in  need  of  institutionalization. 

RIGHTS   AT   THE   COMMITMENT  HEARING 

Due  process  requires  that  before  a  decision  to  commit,  an  adult  be 
given  the  opportunity  to  confront  and  to  cross-examine  witnesses 
against  him,  Specht  v.  Patterson,  386  U.S.  at  610,  Lynch  v.  Baxley  at 

^  Mr.  Justice  Harlan  recognizes  that  In  a  jucliclal  proceedlns:  In  which  there  is  a  dis- 
pute about  the  facts,  all  the  factfinder  can  acquire  is  a  belief  of  what  probably  happened. 
Mr.  Justice  White  in  Ooss  v.  Lopes,  419  U.S.  565,  580  (1975)  also  recognized  the  possi- 
bilities of  error  when  he  noted  that  : 

Disciplinarians,   although   proceeding  in  utmost  good  faith,   frequently  act  on  the 

reports  and  advice  of  others  ;  and  the  controlling  facts  and  the  nature  of  the  conduct 

under  challenge  are  often  disputed.  The  risk  of  error  is  not  at  all  trivial,  and  it  should 

be  guarded  against  if  that  may  be  done  without  prohibitive  cost  or  interference  with 

the  educational  process. 

In  discussing  the  possibilities  of  erroneous  psychiatric  diagnoses  Rosenhan,  in  "On  Being 

Sane  in  Insane  Places,"  supra,  raises  several  poignant  questions  which  Illustrate  some  of 

the  problems  in  this  area  including  : 

How  many  people,  one  wonders,  are  sane  but  not  recognized  as  such  in  our  psychi- 
atric institutions?  How  many  have  been  needlessly  stripped  of  their  privileges  of 
citizenship,  from  the  right  to  vote  and  drive  to  that  of  handling  their  own  accounts? 
How  many  have  feigned  insanity  in  order  to  avoid  the  criminal  consequences  of  their 
behavior,  and,  conversely,  how  many  would  rather  stand  trial  than  live  indeterminably 
in  a  psychiatric  hospital — but  are  wrongly  thought  to  be  mentally  ill?  How  many 
have  been  stigmatized  by  well-intentioned  but  nevertheless  erroneous,  diagnoses?  On 
the  last  point  recall  again  that  a  "type  2  error''  in  psychiatric  diagnosis  does  not  have 
the  same  consequences  it  does  in  medical  diagnosis.  A  diagnosis  of  cancer  that  has 
been  found  to  be  in  error  is  cause  for  celebration.  But  psychiatric  diagnoses  are 
rarely  found  to  be  in  error.  The  label  sticl^s,  a  mark  of  inadequacy  forever. 
These  problems  are  similar  to  the  problems  discussed  by  Mr.  Justice  Harlan  in  Winship 
and  Mr.  Justice  White  In  Goss  v.  Lopez. 

22  Speiscr  v.  Randall,  357  U.S.  513,  525  (1958). 

23  Note,  Developments  in  the  Law,  Civil  Commitment  of  the  Mentally  111,  87  Harv.  L.  Rev. 
1190.1302  (1974). 
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394,  offer  evidence  in  his  own  behalf,  Specht  v.  Patterson  at  610,  and 
offer  testimony  of  witnesses.  Lynch  v.  Baxley  at  394,  citing  White  v. 
Texa.^,  338  T'.S.  14,19  (19()7).=*  While  formalizing  commitment  pro- 
cedures, these  rights  do  not  require  the  state  to  abandon  the  substan- 
tive benefits  it  presently  hopes  to  achieve  through  treatment  and  re- 
habilitation. We  commend  the  steps  the  state  has  taken  in  the  interest 
of  the  mental  healtli  of  children  in  need  of  institutionalization  but, 
because  of  the  tremendous  personal  as  well  as  societal  loss  error  might 
cause,  we  find  that  in  addition  to  the  rig'hts  previously  discussed,  the 
rights  to  confront  and  to  cross-examine  witnesses  against  him,  to  offer 
evidence  in  his  own  behalf  and  to  offer  testimony  of  witnesses  are  re- 
quired before  a  decision  to  commit  a  child  is  made.^^ 

To  summarize,  then,  we  have  found  that  before  they  may  be  institu- 
tionalized plaintiffs  and  others  of  their  class  are  entitled  to  (1)  a  prob- 
able cause  hearing  within  seventy-two  (72)  hours  from  the  date  of 
their  initial  detention;  (2)  a  post-commitment  hearing  within  two  (2) 
weeks  from  the  date  of  their  initial  detention;  (3)  written  notice,  in- 
cluding the  date,  time,  and  place  of  the  hearing,  and  a  statement  of  the 
grounds  for  the  proposed  commitment;  (4)  counsel  at  all  significant 
stages  of  the  commitment  process  and  if  indigent  the  right  to  appoint- 
ment of  free  coimsel;  (5)  be  present  at  all  hearings  concerning  their 
proposed  commitment;  (6)  a  finding  by  clear  and  convincing  proof 
that  they  are  in  need  of  institutionalization ;  (7)  the  rights  to  confront 
and  to  cross-examine  witnesses  against  them,  to  offer  evidence  in  their 
own  behalf,  and  to  offer  testimony  of  witnesses.^*'  Accordingly,  we  de- 
clare the  pertinent  portions  of  Sections  402  and  403  unconstitutional  on 
their  face  and  as  they  appl}'  to  plaintiffs  and  others  of  their  class,  and 
we  enjoin  the  enforcement  of  such  portions.^^ 


^^  In  Morrissey  v.  Brewer,  supra,  the  Supreme  Court  held  that  due  process  requires  cer- 
tain minimum  procedures  before  parole  can  finally  be  revoked.  These  procedures  include 
the  opportunity  to  be  heard  in  person  and  to  present  witnesses  and  documentary  evidence, 
and  the  right  to  confront  and  cross-examine  adverse  witnesses  (unless  the  hearing  o*Pcer 
specifically  finds  good  cause  for  not  allowing  confrontation).  Noting  that  these  procedures 
are  essential  in  criminal  trials,  where  a  person  may  be  subjected  to  the  most  serious  rte'^riva- 
tion,  and  cases  where  a  person  may  lose  his  job  in  society,  the  Supreme  Court  in  Wolff, 
supra,  held  that  because  of  the  uninue  problems  of  penal  institutions  the  determination 
of  whether  prisoners  are  entitled  to  these  rights  is  best  left  to  the  discretion  of  the  officials 
of  the  prisons. 

"^  In  support  of  their  position  plaintiffs  submitted  memoranda  of  law  outlining  the  sub- 
stantial procedural  safeguards  which  they  contend  they  are  being  denied.  They  briefly 
mention  the  contention  that  plaintiffs  should  have  the  right  to  remain  silent.  Against  this 
claim  we  must  balance  the  practical  problems  plaintiffs'  silence  may  have  on  psychiatric 
evaluation  almost  always  needed  before  plaintiffs  may  be  institutionalized.  In  view  of  these 
potential  problems  and  the  limited  discussion  of  the  issue  in  this  case,  we  think  that  it 
would  be  inappropriate  to  decide  this  issue  at  this  time. 

""  We  neither  intend  nor  expect  that  all  of  these  procedures  will  be  required  every  time 
an  attempt  to  institutionalize  a  child  is  made.  As  we  found  with  respect  to  the  rieht  of  the 
child  to  be  present  at  all  hearings  concerning  his  proposed  commitment,  we  find  that, 
excepting  the  right  to  notice  and  counsel,  any  or  all  of  these  rights  may  be  waived  upon 
approval  by  the  child's  counsel  and  upon  a  finding  that  the  child  understands  his  rights  and 
is  competent  to  waive  them.  Because  there  may  be  situations  where  the  child  either  does 
not  understand  his  rights  or  is  not  competent  to  waive  them,  any  or  all  of  these  rights 
may  also  be  waived  by  the  child's  attorney  and  the  unbiased  tribunal  may  accept  the 
waiver  upon  a  finding  that  the  waiver  is  appropriate. 

^  Some  courts  have  approached  claims  by  children  of  constitutional  deprivation  by 
comparing  the  rights  afforded  adults  with  the  rights  afforded  children  and  questioning 
whether  there  is  a  peculiar  state  interest  justifying  any  disparity  between  them.  See 
State  i\  Koome,  530  P.  2d  260.  (Wash.  1975).  Authority  for  such  an  annroach  can  be 
gleaned  from  the  Supreme  Court's  statement  in  In  re  Gault,  at  29,  that  "So  wide  a  gulf 
between  the  State's  treatment  of  the  adult  and  of  the  child  requires  a  bridge  sturdier  than 
mere  verbiage,  and  reasons  more  persuasive  than  cliche  can  nrovide."  Since  we  dispose 
of  this  case  under  the  Due  Process  Clause  we  have  no  occasion  to  address  the  equal  protec- 
tion areuments  directed  at  the  disparate  treatment  of  children  and  adults.  Plaintiffs  also 
claim  thev  are  being  denied  equal  protection  of  the  law  since  pf'rsons  .nbove  the  age  of 
eighteen  (IS)  may  voluntarily  admit  or  commit  themselves  to  mental  institutions  and  per- 
sons eighteen  (1,S)  years  of  age  or  younger  may  not.  Plaintiffs,  however,  fail  to  allege  that 
any  of  the  named  plaintiffs  ever  attempted  voluntarily  to  admit  or  commit  themselves  or 
even  that  th?y  wish  to.  Accordingly,  we  find  that  plaintiffs  lack  standing  to  present  this 
claim. 
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The  foregoing  is  deemed  to  constitute  findings  of  fact  and  conclu- 
sions of  law  as  required  by  F.R.Civ.P.  52(a). 

John  J.  Gibbons,  C.J. 
Daniel  H.  Huyett,  3rd,  D.J. 
Raymond  J.  Broderick,  D.J. 


In  the  United  States  District  Court  for  the  Eastern  District  of 
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Kevin  Bartley,  et  al. 

vs. 

Jack  B.  Kremens,  individiially  and  as  Director  of  Haverford 

State  Hospital,  et  al. 

order 

Now,  July  24,  1975,  it  is  ordered  that  judgment  is  entered  in  favor 
of  plaintiffs  and  against  defendants.  Counsel  for  parties  shall  confer 
and  submit  an  appropriate  form  of  Order  consistent  with  this  Opinion 
within  twenty  (20)  days. 

John  J.  Gibbons,  C.J. 

Daniel  H.  Huyett,  3rd,  D.J. 

Raymond  J.  Broderick,  D.J. 
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II.    ISSUE   PRESENTED 

The  sole  issue  presented  by  this  appeal  is  whether  the  pro  se  civil 
rights  complaint  of  a  prisoner,  on  behalf  of  himself  and  other  inmates 
at  a  state  hospital  for  the  criminally  insane,  may  be  dismissed  in  the 
absence  of  a  motion  to  dismiss,  an  answer,  or  a  hearing,  when  the 
complaint  alleges  violations  of  the  Eighth  and  Ninth  Amendments  to 
the  United  States  Constitution  in  that  plaintiff  is  subjected  to  forced 
drugging  with  medication  which  is  (a)  expermental,  or  (b)  used  for 
punitive  purposes  or  (c)  causes  pain,  terror,  convulsions,  contractions, 
and  a  fear  of  serious  injury. 

III.  STATEMENT  OF  THE  CASE 

This  in  an  appeal  from  the  dismissal,  without  hearing,  of  a  prison- 
er's civil  rights  complaint  alleging  that  unconsented,  painful  and 
experimental  psychiatric  treatment  violates  important  constitutional 
rights.  No  answer  or  motion  to  dismiss  was  filed  by  the  defendant. 

Plaintiff-appellant  Kenneth  Souder,  an  inmate  at  Farview  State 
Hospital  for  the  Criminally  Insane,  filed  a  "Habeas  Corpus  Petition 
For  an  Injunction"  (C.p.i  ^  seeking  an  order  that  the  institution's 
superintendent,  the  defendant-appellee,  be  ordered  "to  cease  forcing 
prisoners  to  take  orally  and  intravenously  therapeutic,  punitive,  ex- 
perimental and  deadly  painful  medicine",  C.p.l.  The  use  of  the  plural 
"prisoners"  indicates  that  this  was  intended  to  be  a  class  action. 

Plaintiff  described  the  manner  by  which  he  was  forced  into  medica- 
tion and  the  effects  of  such  psychiatric  medication  on  him : 

Petitioner  has  been  forced  to  take  medicine  many  times  while 
at  Farview  as  all  being  therapeutic.  Each  time  Petitioner  has 
experienced  mild  pain  and  extreme  pain.  Petitioner  was  locked  in 
a  cell  and  forced  to  take  medicine  which  made  Petitioner  have 
painful,  convulsive,  spasmodic  involuntary  contractions  which  all 

1  Quotations  from  and  references  to  the  original  handwritten  complaint.  Court  Civil 
Document  No.  1.  herein  will  consist  of  "C."  followed  by  the  page  number  of  the  reference. 
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produced  a  mental  state  in  Petitioner  or  panic  and  terror.  Peti- 
tioner had  a  fight  previous  to  being  medicated. 

C.p.2. 

To  amplify  his  claim  that  "forced  medicine  is  punitive,  experimen- 
tal, deadly  and  painful,"  C.p.3,  Souder  cites  what  he  terms  a  "deadly 
case"  and  quotes  from  a  newspaper  article  concerning  the  death  of  a 
Farview  inmate,  Calvin  Bush,  "after  guards  wrestled  him  to  the  floor 
of  a  ward  and  he  was  given  a  tranquilizer."  The  county  coroner  termed 
the  death  "suspicious"  while  a  doctor  at  the  institution  "could  see  no 
reason  why  Bush  had  not  died  a  natural  death."  C.p.3. 

Appellant's  counsel  is  informed  that  a  civil  rights  wrongful  death 
action  by  the  Estate  of  Calvin  Bush  has  been  filed  and  is  pending  in 
the  Middle  District  of  Pennsylvania. 

Invoking  the  Eighth  and  Ninth  Amendments  to  the  United  States 
Constitution,  plaintiff  prayed  for  an  injunction  commanding  the  de- 
fendant "to  cease  forcing  prisoners  to  take  any  or  all  medicines"  and 
to  provide  a  statement  to  be  used  "for  a  Court  of  Claims  for  just 
compensation."  C.p.4. 

Within  two  days  after  the  petition  was  served  upon  the  defendant, 
and  before  any  response  had  been  filed,  the  District  Court,  per  Judge 
R.  Dixon  Herman,  dismissed  the  complaint  (as  well  as  another  unre- 
lated petition)  without  a  hearing  and  without  opinion.  The  court's 
order  stated  that  the  complaint  was  "hereby  dismissed  as  patently 
frivolous."  Order  of  August  15, 1974  (Docket  Document  No.  4,  Exhibit 
A  to  this  Brief). 

This  Court  granted  appellant's  motions  to  proceed  with  this  appeal 
in  forma  pauperis  and  for  appointment  of  counsel. 

IV.    ARGUMENT 

A.  Introduction 

Plaintiff  respectfully  submits  that  the  district  court  erred  in  dis- 
missing the  complaint  herein  because,  assuming  the  allegations  to  be 
true,^  the  appellant  has  a  constitutional  and  common  law  right  to  be 
free  from  forced  psychiatric  medication.  This  general  right  is  even 
more  compelling  when  the  treatment  is  used  for  pimishment  or  for  the 
purpose  of  controlling  excited  behavior,  or  has  side  effects  unaccept- 
able to  the  inmate  and  are  exceptionally  painful  or  deadly,  or  is  of  an 
experimental  nature. 

The  delivery  of  institutional  medical  care,  even  when  denominated 
"rehabilitative"  or  "therapeutic,"  is  subject  to  strict  and  important 
limitations.  An  individual's  right  to  physical  and  psychical  integrity 
is  a  well-defined  legal  concept.^  The  discussion  below  will  demonstrate 
that  this  right  extends  to  inmates  of  mental  institutions  and  prisons 
in  the  factual  context  presented  here.  See  generally,  Ferleger,  Loosing 

2  For  the  purposes  of  deciding  a  motion  to  dismiss,  the  material  allegations  of  the  com- 
plaint are  taken  as  true  and  admitted.  Walker  Process  Equip,  v.  Food  Machine  &  Chem. 
Corp.,  382  U.S.  172  (1965)  ;  Gardner  v.  Toilet  Goods  Ass'n.,  387  U.S.  167  (1957)  ;  Conleu  v. 
Gibson,  355  U.S.  41  (1957).  The  complaint  must  be  iciven  the  benefit  of  every  possible 
implication.  Anderson  v.  Pennsylvania  R.R.,  143  F.  Supp.  411  (S.D.  N.Y.  1956).  Dismissal 
without  hearing:  is  little  favored,  especially  in  civil  rights  actions.  See  Haines  v.  Kerner,  404 
U.S.  519  (1972)  :  Scher  r.  Board  of  Education  of  Town  of  West  Orange,  424  F.  2d  741 
(3rd  Cir.  1970).  This  is  further  discussed  at  Section  E.  page  —  helnw. 

3  See  e.g.,  Natanson  v.  Kline,  186  Kan.  393,  350  P.  2d  1093  (1960)  :  Stack  v.  New  York, 
N.H.  d  H.  R.R.,  177  Mass.  155.  157.  58  N.E.  686.  687  (1900)  ("The  common  law  was  very 
slow  to  sanction  any  violation  of  or  interference  with  the  person  of  a  free  citizen.")  ; 
Schloendorff  v.  Society  of  NY.  Hosp.,  211  N.Y.  125.  105  N.E.  92  (1914)  ;  Note,  Experi- 
mentation on  Human  Beings,  20  Stan.  L.  Rev.  99  (1967). 
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the  Chains:  In-Hospital  Civil  Liberties  of  Mental  Patients^  13  Santa 
Clara  Law.  447, 469^77 ;  Bowers,  Prisoners'  Rights  in  Prison  Medical 
Experimentation  Programs^  6  Clearinghouse  Kev.  319  (1972). 

In  Section  B,  decisions  by  the  Seventh,  Eighth  and  Ninth  Circuit 
Courts  of  Appeals  will  be  discussed,  each  of  which  upholds  objections 
to  forced  medication  based  on  the  Eighth  Amendment's  prohibition 
against  ciiiel  and  unusual  punishment.  Section  C  presents  the  argu- 
ment that  the  right  to  privacy  and  the  right  to  be  free  from  inter- 
ference with  freedom  of  thoug-ht  and  sensation  are  violated  by  forced 
medication.  The  common  law  of  informed  consent  is  set  forth  in 
Section  D. 

Although  this  action  was  captioned  "Habeas  Corpus  Petition  For 
an  Injunction,"  the  substance  of  the  allegations  clearly  must  be  read 
to  set  forth  a  civil  rights  complaint  under  42  U.S.C.  1983.  This  liberal 
reading  of  the  petition  is  summarized  at  Section  E. 

B.  Forced  Medication^  in  the  Circumstances  of  this  Case,  Constitutes 

Cruel   and   Unusual  Punishment   in   Violation  of   the   Eighth 

Amendment 

The  fundamental  requirements  of  the  Eighth  Amendment's  ban  on 

cruel  and  unusual  punishment  are  distilled  in  Justice  Brennan's 

formulation  in  Furm/fn  v.  Georgia,  408  U.S.  236  (1972)  : 

If  a  punishment  is  unusually  severe,  if  there  is  a  strong  prob- 
ability that  it  is  inflicted  arbitrarily,  if  it  is  substantially  rejected 
by  contemporary  society,  and  there  is  no  reason  to  believe  that  it 
serves  any  penal  purpose  more  effectively  than  some  less  severe 
punishment,  then  the  continued  infliction  of  that  pimishment 
violates  the  command  of  the  Clause.  .  .  . 
408  U.S.  at  282.  See  Trop  v.  Dulles,  356  U.S.  86  (1958)  ;  RoUnson 
V.  California,  370  U.S.  660  (1962)  ;  Weems  v.  United  States,  217  U.S. 
349  (1909). 

Persons  confined  in  mental  institutions  have  increasingly  and  suc- 
cessfully asserted  their  Eighth  Amendment  right  to  protection  from 
substandard  and  oppressive  treatment.^  Recent  federal  appellate  cases 
are  substantially  indistinguishable  from  the  case  at  bar. 

Two  inmates' of  the  Iowa  Security  Medical  Facility,  a  mental  in- 
stitution, filed  an  action  under  42  U'S.C.  1963  to  enjoin  injections  of 
uncontesting  inmates  in  a  program  of  treatment  for  inmates  with 
behavior  problems.  Knecht  r.  Gillman,  488  F.2d  1136,  1137  (8th  Cir. 
1973) .  The  drug  produced  a  period  of  vomiting  and  other  side  effects — 
"a  painful  and  debilitating  experience'"  in  the  words  of  the  court.  488 
F.2d  at  1140. 

Facing  issues  identical  to  those  before  this  Court,  the  Eighth  Circuit 
noted  the  familiar  doctrine  tliat  "the  mere  characterization  of  an  act 
as  'treatment'  does  not  isolate  it  from  eighth  amendment  scrutiny"  and 
that  the  absence  of  criminal  incarceration  does  not  proliibit  federal 
courts  from  entertaining  Eighth  Amendment  claims.  488  F.2d  at  1139. 
The  psychiatric  drugging  is  equally  unpleasant,  painful  and  experi- 
mental in  Knecht  and  this  case.  In  laoth,  it  appears  that  inmate  viola- 
tions of  institutional  rules  may  provoke  forced  medication. 


*  See,  e.g..  RozecU  v.  Gauqhn,  459  F.  2rl  R  (Ist  Cir.  1972)  :  U.S.  ex  reJ.  von  Wolfersdorff  v. 
Johnxton,  317  F.  Supp.  66  (S.D.  N.Y.  1970)  :  ritert  with  approval  in  Jackson  r.  Indinnn, 
406  TT.S.  715.  735  (1972)  :  Inmate.^  of  Boi/s  Trnininq  School  v.  Aifleck.  346  F.  Sup^.  1354 
fD.  R.I.  1972)  :  Martarella  r.  Kellt/,  340"  F.  Supp.  575.  585  (S.D.  N.Y.  1972)  ;  Lollis  v. 
N.Y.S.  Dep't.  of  Social  Services,  322  F.  Supp.  473,  475,  482  (S.D.  N.Y.  1972). 
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After  extended  analysis,  the  Eighth  Circuit  held  that  such  treatment 
is  unconstitutional : 

The  use  of  this  unproven  drug  for  this  purpose  on  an  involun- 
tary basis,  is,  in  our  opinion,  cruel  and  unusual  punishment  pro- 
hibited by  the  eighth  amendment. 
Knecht  V.  Gillman,  488  F.2d  at  1140.  The  court  went  on  to  mandate 
detailed  conditions  for  voluntary  and  informed  consent   (including 
the  right  to  orally  revoke  consent)  to  medication.  Id.  at  1140-1141. 

A  similar  case  was  decided  by  the  Ninth  Circuit  when  it  reversed  the 
dismissal  of  a  prisoner's  in  propria  persona  complaint  that  he  was 
treated  with  a  "breath-stopping  and  paralyzing  'fright  drug'  "  at  the 
California  Medical  Facility  at  Vacaville.  Machey  v.  Procunier,  477 
F.2d  877  (9th  Cir.  1973).  Appellant  here  alleges  similar  "convulsive, 
spasmodic  involuntary  contractions  which  all  produced  .  .  .  panic  and 
terror."  C.p.2. 

The  court  in  Machey  reviewed  the  plaintiff's  claims  that  he  was 
involuntarily  medicated : 

It  is  asserted  in  memoranda  that  the  staff  at  Vacaville  is  en- 
gaged in  medical  and  psychiatric  experimentation  with  "aversive 
treatment"  of  criminal  offenders,  including  the  use  of  succiny- 
choline  on  fully  conscious  patients.  It  is  emphasized  that  plaintiff 
was  subject  to  experimentation  without  consent. 
477  F.2d  at  878  (note  omitted).  Finding  that  proof  of  these  claims 
could  raise  "serious  constitutional  questions  respecting  cruel  and  un- 
usual punishment."  ^  the  court  held  that  "it  was  error  to  dismiss  the 
case  without  ascertaining,  at  least,  the  extent  to  which  such  charges 
can  be  substantiated."  477  F.2d  at  878.  In  the  case  at  bar,  the  district 
court  did  not  permit  any  hearing  and  had  not  even  received  a  response 
from  the  defendant  prior  to  the  dismissal. 

It  appears  likely  that  the  forced  medication  of  plaintiff  was  not 
solely  for  treatment,  but  to  control  behavior  on  the  ward.®  This  would 
not  meet  constitutional  standards.  In  Nelson  v.  Heyne^  491  F.2d  352 
(7th  Cir.  1974),  a.fprming  355  F.Supp.  451  (N.D.  Ind.  1972),  the 
Seventh  Circuit  upheld  an  Eighth  Amendment  challenge  to  the  use  of 
common  psychiatric  drugs  at  a  juvenile  institution  when  used  to  con- 
trol "excited  behavior :" 

Witnesses  for  both  the  School  and  the  juveniles  testified  at  trial 
that  tranquiliizng  drugs,   specifically   Sparine   and   Thorazine, 
were  occasionally  administered  not  as  part  of  an  ongoing  psy- 
chotherapeutic program,  but  for  the  purpose  of  controlling  ex- 
cited behavior. 
491  F.2d  at  356.  This  reasoning  was  followed  in  a  case  involving 
the  rights  of  institutionalized  retarded  citizens  where  a  district  court 
held  that: 

Excessive  use  of  tranquilizing  medication  as  a  means  of  con- 
trolling behavior,  not  mainly  as  a  part  of  therapy,  may  likewise 
infringe  on  plaintiffs'  rights  under  the  Fourteenth  and  the  Eighth 
Amendments. 
Welsch  V.  Likins,  373  F.Supp.  487,  503  (D.  Minn.  1974). 

B  citing  RoMnson  v.  California,  370  U.S.  660,  667  (1962)  :  Furman  v.  Georgia,  408  U.S. 
238,  239-240  (1972)  ;  Jacl<son  v.  Indiana.  406  U.S.  715,  737  (1972). 

9  Appellant  alleges  that  he  was  involved  in  "a  fight  previous  to  being  medicated."  C.p.  2. 
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The  cases  above  illustrate  basic  constitutional  principles  which  have 
developed  to  protect  the  rights  of  inmates  of  mental  institutions ;  first, 
that  punishing,  unpleasant  or  experimental  treatment  may  not  be  ad- 
ministered without  the  consent  of  the  inmate  and,  second,  that  tran- 
quilizing  drugs  may  not  be  used  as  a  means  of  controlling  behavior. 
Properly  managed  mental  institutions  no  doubt  follow  the  rule  urged 
upon  this  Court;  they  do  not  experiment  upon  or  assault  patients 
without  consent  and  they  do  not  substitute  mere  control  for  therapy. 
Kecognition  in  this  Circuit  of  the  asserted  crucial  aspect  of  the  rights 
of  mental  patients  will  serve  to  deter  the  abuse  alleged  in  plaintiff's 
complaint  and  will  allow  a  full  presentation  of  the  facts  before  the 
district  court. 

C.  Forced  Medication^  in  the  Circumstances  of  this  Case^  Constitutes 
a  Violation  of  the  Right  to  Privacy  and  Rights  Under  the  First 
AmendTnent. 

The  "refusal  to  allow  a  committed  individual  to  decline  unwanted 
medical  examination  and  treatment  might,  in  the  absence  of  a  com- 
pelling state  interest,  infringe  a  constitutional  right  to  bodily  privacy 
which  has  been  adumbrated  in  various  judicial  statements." 

Develofments  in  the  Law — Civil  CommitTnent  of  the  Mentally  III^ 
87  Harv.  L.  Rev.  1190,  1194-1195  (note  12,  an  extensive  analysis  of 
cases,  omitted).  This  right  to  refuse  treatment  applies  to  all  mental 
patients,  even  in  the  standard  acceptable  treatment  process;  a  fortiori^ 
it  protects  the  appellant  in  the  punitive  and  torturous  circumstances 
alleged. 

1.   THE   RIGHT  TO   PRIVACY 

More  than  eighty  years  ago,  the  United  States  Supreme  Court  de- 
clared : 

No  right  is  held  more  sacred,  or  is  more  carefully  guarded,  by 
the  common  law  than  the  right  of  every  individual  to  the  posses- 
sion and  control  of  his  own  person,  free  from  all  restraint  or  inter- 
ference of  others,  unless  by  clear  and  unquestionable  authority  of 
law.  As  well  said  by  Judge  Cooley,  "The  right  to  one's  person 
may  be  said  to  be  a  right  of  complete  immunity :  to  be  let  alone." 
Union  Pamfic  Ry.  v.  Botsford,  141  U.S.  250,  251  (1891) ,  cited  in  Roe 
V.  Wade,  410  U.S.  113, 152,  (1973).  The  constitutional  right  to  privacy 
is  now  established  beyond  dispute.  See  Roe  v.  Wade,  supra,  410  U.S. 
at  152-153;  Griswold  v.  Connecticut,  381  U.S.  479  (1965)  ;  Note,  On 
Privacy:  Constitutional  Protection  for  Personal  Liberty,  48  N.Y.U. 
L.  Rev.  670, 671-700  ( 1973) . 

Under  these  decisions — except  in  the  case  of  pretrial  discovery  phys- 
ical examinations  ^ — the  individual  has  a  privacy  interest  in  protect- 
ing his  or  her  body  from  physical  intrusion.  For  example,  in  Jacohson 
V.  Massachusetts,' 1^1  U.S.  il,  29  (1905),  the  Supreme  Court  upheld 
the  existence  of  "a  sphere  within  which  the  individual  may  assert  the 
supremacy  of  his  own  will"  with  regard  to  "control  of  one's  body." 
This  sphere  of  privacy,  the  Court  determined,  could  be  invaded  by  the 
state  only  in  the  most  compelling  of  circumstances,  such  as  the  threat 

■'  SeeSibbach  v.  Wilson  d  Co.,  312  U.S.  1  (1941). 
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of  epidemic,  and  then  only  to  the  extent  of  a  limited  holding  for  a 
vaccination. 

The  Supreme  Court  decisions  dealing  with  body  searchers  provide 
further  support  for  a  right  to  privacy  protecting  bodily  integrity.  See 
Terry  v.  Ohio,  392  U.S.  1,  8-9  (1968),  citing  Union  Pac.  Ry.  v.  Bots- 
ford,  supra,  ("inestimable  right  of  personal  security")  ;  Schmerher 
V.  California,  m^  U.S.  757,  772  (1966)  ("The  integrity  of  an  individ- 
ual's person  is  a  cherished  value  of  our  society")  ;  Breithaupt  v. 
Abram,  352  U.S.  432,  439  (1957)  ("against  the  right  of  an  individual 
that  his  person  be  held  inviolable,  even  against  so  slight  an  intru- 
sion as  is  involved  in  applying  a  blood  test  of  the  kind  to  which  mil- 
lions of  Americans  submit  as  a  matter  of  course  nearly  every  day, 
must  be  set  the  interests  of  society  .  .  .").  See  also  Kafz  v.  United 
States,  389  U.S.  347,  351  (1967)  ;  id.  at  360-62  (Harlan,  J.,  concur- 
ring). 

The  Ninth  Circuit,  in  Huguez  v.  United  States,  406  F.2d  366  (9th 
Cir.  1968),  discussing  the  constitutional  "right  to  human  dignity  and 
privacy"  ®  in  a  case  involving  a  body  cavity  search  for  narcotics,  de- 
cided that  the  government  had  gone  too  far.  The  court  observed : 

Nor  are  the  intimate  internal  areas  of  the  physical  habitation  of 
mind  and  soul  any  less  deserving  of  precious  preservation  from 
unwarranted  and  forcible  intrusions  than  are  the  intimate  internal 
areas  of  the  wife  and  family.  Is  not  the  sanctity  of  the  body  even 
more  important,  and  therefore,  more  to  be  honored  in  its  protec- 
tion than  the  sanctity  of  the  home  .  .  .   ? 
406  F.2d  at  382,  n.  84.  This  reasoning  applies  with  equal  or  greater 
force  in  the  mental  hospital  where  the  patient  has  committed  no  crime 
and  where  the  forcible  intrusion  of  treatment  is  a  continuous  prac- 
tice, rather  than  a  one-time  occurrence.  Developments  in  the  Law, 
mipra.  87  Harv.  L.  Kev.  1344-1358. 

Following  "the  mandates  of  the  Supreme  Court  of  the  United  States 
which  has  constitutionally  protected  the  privacy  of  body  and  mind,"  ® 
one  important  case  held  that  the  privacy  right  includes  the  right  of  a 
committed  mental  patient  to  refuse  psychosurgical  treatment: 

Intrusion  into  one's  intellect,  when  one  is  involuntarily  de- 
tained and  subject  to  the  control  of  institutional  authorities,  is  an 
intrusion  into  one's  constitutionally  protected  right  of  privacy. 
If  one  is  no  protected  in  his  thoughts,  behavior,  personality  and 
identity,  then  the  right  of  privacy  becomes  meaningless. 
Kaimowitz  v.  Michigan  Dept.  of  Mental  Health,  Civ.  No.  73-19434- 
AW  (Cir.  Ct.,  Wavne  County,  Mich.,  Julv  10,  1973),  summarized  at 
42  U.S.L.W.  2063-2064  (July  31,  1973),  Slip  Opinion  at  38. 

2.    FIRST    AMENDMENT 

A  mental  patient  involuntarily  subjected  to  treatment  has  been 
denied  his  or  her  constitutional  right  to  be  free  from  interference  with 
freedom  of  thought  and  sensation.  The  "panic,"  "terror"  and  "pain" 
produced  in  plaintiff,  see  generally  the  complaint  herein,  are  not  un- 
iisual.  As  counsel  has  observed  elsewhere : 


8  406  F.  2d  at  .376,  quoting  with  approval  Henderson  v.  United  States,  390  F.  2cl  805, 
808  f9th  Cir.  1957). 

9Rplyinc  upon,  inter  alia,  Olmstead  v.  United  States,  277  U.S.  438.  478  (1928')  CBran- 
deis.  .T.,  dissenting)  ;  Orisrrold  v.  United  States,  supra;  Stanley  v.  Georgia,  394  U.S.  557 
(1969)  ;  Roe  v.  Wade,  supra. 
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Patients  often  complain  that  the  direct  or  side  effects  of  most 
of  the  commonly  used  psychopharmaceuticals  leave  them  in  a 
daze,  slow  their  thought  processes,  create  confusion  and  engender 
apathy.  Unpleasant  or  unexpected  physical  disturbances  may  ac- 
company certain  medications.  These  problems  are  compounded  by 
the  fact  that  patients  are  told  little,  if  anything,  about  the  effect 
of  the  drugs  they  take  (except  that  it  will  make  them  "feel  better") 
and  often  the  drug's  name  is  kept  secret  from  them.  For  many 
reasons,  therefore,  patients  may  justifiably  decide  that  they  prefer 
not  to  receive  prescribed  medication. 
Ferleger,  Loosing  the  Chains :  hi-Hos'pital  Civil  Liberties  of  Mental 
Patients,  supra,  13  Santa  Clara  Law.  at  470^71    (notes  omitted). 
There  is  no  doubt  that  a  person's  mental  processes — including  the 
communication  and  generation  of  ideas  as  well  as  sensation  and  feel- 
ing— come  within  the  protection  of  the  First  Amendment.  See,  e.g., 
Abram^  v.  United  States,  250  U.S.  616,  630   (1919)    (Holmes,  J.) ; 
Whitney  v.   California,  274  U.S.   357,  375    (1927)    (Brandeis,  J.); 
Emerson,  Toioard  a  General  Theory  of  the  First  AmendTYient,  72  Yale 
Law  J.  877  (1963). 

Building  on  the  right  to  privacy,  the  Supreme  Court  used  the  First 
Amendment  as  a  basis  for  decision  in  Stanley  v.  Georgia-,  394  U.S.  557 
(1969),  which  held  that  private  possession  of  obscene  material  cannot 
constitutionally  be  made  a  crime.  In  that  case,  the  individual  asserted 
"the  right  to  read  or  observe  what  he  pleases — the  right  to  satisfy  his 
intellectual  and  emotional  needs  in  the  privacy  of  his  own  home."  Id. 
at  565.  The  Supreme  Court  held  this  personal  sphere  inviolable: 

Our  whole  constitutional  heritage  rebels  at  the  thought  of  giv- 
ing government  the  power  to  control  men's  minds  .  .  .  Whatever 
the  power  of  the  state  to  control  dissemination  of  ideas  inimi- 
cal to  public  morality,  it  cannot  constitutionally  premise  legisla- 
tion on  the  desirability  of  controlling  a  person's  private  thoughts. 
397  U.S.  at  565-566.  Just  as  the  Court  rejected  Georgia's  assertion 
of  a  state  right  to  "control  the  moral  content  of  a  person's  thoughts," 
394  U.S.  at  565,  so  ought  the  asserted  right  to  control  the  "saneness" 
of  a  person's  thoughts  be  rejected.  See  generally  I'^Iittrie,  The  Bight  to 
Be  Different:  Deviance  and  Enforced  Therapy,  (1971).  Equally  im- 
portant to  the  inmate  is  the  right  to  observe,  feel  and  think  without 
the  deadening  interference  of  mind-affecting  drugs. 

Three  important  cases  have  upheld  this  asserted  First  Amendment 
right  to  refuse  medication  and  psychiatric  treatment.  In  Mackey  v. 
Procunier,  discussed  in  Section  B  above,  the  Ninth  Circuit  held  that 
allegations  of  forced  experimental  psychiatric  drugging  raised  "seri- 
ous constitutional  questions  respecting  .  .  .  impermissible  tinkering 
with  the  mental  process.'' ;"  477  F.2d  877,  878  (9th  Cir.  1973).  The 
Kaimoioitz  case,  supra,  decided  that : 

Government  has  no  power  or  right  to  control  men's  minds, 
thoughts  and  expressions.  This  is  the  command  of  the  First 
Amendment.  And  we  adhere  to  it  in  holding  an  involuntarily 
detained  mental  patient  may  not  consent  to  experimental  psy- 
chosurgery. 
Slip  Opinion  at  35. 

"  Citlncr  Eisenstadt  v.  Baird.  405  U.S.  4.3S,  452  (1972)  ;  Stanley  v.  Georgia,  394  U.S.  557. 
564  (196S)  ;  Roe  v.  Wade,  410  U.S.  113,  149-154  (1973). 
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A  right  to  refuse  medication  on  first  amendment  religious  grounds 
was  upheld  in  Winters  v.  Miller,  446  F.2d  65  (2d  Cir.  1971)  in  which 
a  New  York  state  mental  institution  administered  treatment  to  a  Chris- 
tian Scientist  against  her  religious  beliefs.  It  was  held  that  absent 
a  finding  of  special  incompetence  (a  finding  of  "mental  illness"  did 
not  raise  even  a  presumption  of  incompetency  or  inability  to  manage 
one's  affairs),  the  mental  patient  retains  the  right  to  sue  or  defend 
in  his  or  her  own  name,  to  sell  or  dispose  of  property,  to  marry,  draft 
a  will,  in  general  to  manage  his  or  her  own  affairs,  and,  in  the  case  at 
bar,  to  refuse  medication  on  first  amendment  grounds.  Based  on  the 
decision  of  the  Supreme  Court,  in  United  Stales  v.  Seeger,  380  U.S. 
163  (1965),  that  it  was  unconstitutional  to  restrict  recognition  of  con- 
scientious objection  to  military  service  to  persons  professing  only 
traditional  religious  beliefs,  the  Winters  case  may  properly  be  ex- 
tended to  those  mental  patients  who  are  in  a  very  real  sense  "con- 
scientious objectors,"  and  whose  opposition  to  medication  is  as  sin- 
cerely and  deeply  felt  as  that  of  Ms.  Winters." 

A  recent  commentator  supports  the  conclusion  that  there  must  be 
some  limits  imposed  on  the  broad  authority  now  exercised  by  the  psy- 
chiatric profession  in  treating  persons  who'are  mental  patients  : 

In  the  context  of  a  right  or  duty  to  be  treated,  the  presently 
unrestricted  option  to  impose  any  treatment,  particularly  experi- 
mental procedures,  therapeutic  techniques  with  uncertain  predic- 
tive consequences,  and  treatments  which  aim  for  social  control, 
can  no  longer  be  left  to  the  sole  discretion  of  the  mental  health 
profession. 
Katz,  The  Right  To  Treatment — An  Enchantinq  Legal  Fiction? 
36  U.  Chi.  L.  Rev.  755,  778  (1969). 

D.  Unconsented  Medication  Violates  Rights  under  the  Common  Law 
Another  foundation  of  plaintiff's  right  to  refuse  medication  is  the 
common  law.  In  general,  there  is  no  legal  obstacle  to  a  person's  deci- 
sion to  live  with  great  pain  or  shorten  his  or  her  life  or  even  to  die  ^- 
rather  than  to  submit  to  a  physician's  recommendations  for  proper 
medical  treatment.  One  of  the  most  frequently  cited  cases  in  the  area 
describes  the  limits  on  the  physician's  authority  in  this  way : 

A  doctor  might  well  believe  that  an  operation  or  form  of  treat- 
ment is  desirable  or  necessary  but  the  law  does  not  permit  him 
to  substitute  his  own  judgment  for  that  of  the  patient  by  any 
form  of  artifice  or  deception. 

^1  Conscientious  objection  was  extended  to  persons  with  purely  moral  and  ethical  con- 
victions in  ireZs/i  v.  United  States,  398  U.S.  3.3.3  (1970).  The  reasoning  of  Welsh  and 
Seeaer  suggests  that  it  would  be  unconstitutional  to  discriminate  in  favor  of  persons  such 
as  Ms.  Winters  whose  objection  to  treatment  was  based  on  a  traditional  religious  belief  ; 
patients  with  moral  or  ethical  scruples  against  organic  therapies  may  not  be  compelled  to 
violate  their  consciences. 

^  See,  e.g..  In  re  Estate  of  Brooks,  32  111.  2d  361  (1965).  There  are  some  cases  In  which 
non-consensual  life-saving  medical  treatment  has  been  permitted.  In  one  of  the  most 
significant,  Georgetown  College  was  authorized  to  perform  a  blood  transfusion  in  its 
hospital  on  an  objecting  Jehovah's  Witness.  The  patient  was  "in  extremis  and  hardly 
compos  mentis"  and  those  two  factors  (togetlier  with  the  non-protesting  attitude  of  the 
patient's  husband)  justified  the  decision  of  the  court  to  intervene.  Application  of  Georgetown 
College.  331  F.  2d  1000  (D.C.  Cir.  1964).  rehearing  denied.  331  F.  2d  1010  (IXC.  Cir.  1964). 
cert.  den.  svh.  nom.,  Jones  v.  Georgetown  College.  ?,11  T^.S.  97S  (1964).  In  the  mental 
hospital  it  is  rarely,  if  ever,  a  matter  of  such  life-or-death  urgency  that  medication  be 
consumed.  Even  in  the  rare  case,  there  may  be  less  restrictive  and  oppressive  alternatives 
available.  See  Covington  v.  Harris,  419  F.  2d  617  (D.C.  Cir.  1969)  (doctrine  of  "least 
restrictive  alternatives"  applies  to  in-hospital  context). 
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Natanson  v.  Kline,  186  Kan.  393,  404  350  P.  2d  1093,  1104  (I960). 
The  law  has  consistently  recognized  the  control  of  a  patient  over  his 
or  her  body;  indeed,  doctors  have  long  been  held  liable  for  the  least 
touching  without  "informed  consent."  W.  Prosser,  Handbook  of  the 
Law  of  Torts.  §  18  (4th  ed.,  1971)  ;  Natanson  v.  Kline,  supra;  Stack  v. 
Xeic  York,  N.H.  <&  H.RR..  177  Mass.  155, 157,  58  N.E.  686,  687  (1900)  ; 
ScMoendorff  v.  Society  of  N.Y.  Hosf.,  211  N.Y.  125,  105  N.E.  92 
(1914)  ;  Note,  Experimentation  mi  Human  Beings,  20  Stan.  L.  Rev. 
99  (1967). 

Aside  from  asserted  concerns  for  the  "best  interests"  of  the  patient 
and  for  administrative  quietude,  the  hospitals'  justification  for  forced 
medication  are  that  (1)  patients,  unless  medicated  may  be  dangerous 
to  themselves  or  others  and  (2)  hospitalized  mental  patients  are  in- 
competent to  refuse  consent.  In  fact,  most  patients  are  not  suicidal  or 
assaultive  and,  for  those  few  who  are,  a  less  restrictive  alternative  than 
forced  medication  should  be  sought."  With  reference  to  incompetency, 
even  "from  a  medical  viewpoint,  there  is  no  necessary  relationship  be- 
tween commitability  and  incompetency."  Davidson,  Forensic  Psychia- 
try 196  (1952).  The  trend  in  recent  years  among  legislatures  has  been 
toward  complete  separation  of  hospitalization  and  incompetency;  it 
has  been  recognized  that  their  merger  may  needlessly  deprive  persons 
of  essential  personal  rights.  Brakel  &  Rock,  The  Mentally  Disabled 
«W  Me  Zato  250-265  (1971) . 

There  have  been  a  number  of  cases  in  which  the  doctrine  of  informed 
consent  has  explicitlv  been  applied  to  the  mental  hospital  situation. 

Mitchell  V.  Robinson,  334  S.W.  2d  11  (Mo.  1960),  concerned  a  mal- 
practice action  for  convulsive  fractures  suffered  while  under  insulin 
therapy.  The  plaintiff  was  a  diagnosed  schizophrenic  who,  on  recom- 
mendation of  his  physicians,  underwent  "combined  electroshock  and 
insulin  subcoma  therapy."  Id.  at  12.  The  issue  in  the  case,  as  stated  by 
the  court,  was  "whether  in  the  circumstances  of  this  record  the  doctors 
were  under  a  duty  to  inform  their  patient  of  the  hazards  of  the  treat- 
ment, leaving  to  the  patient  the  option  of  living  with  his  illness  or  of 
taking  the  treatment  and  accepting  its  hazards."  334  S.W.  2d  at  15. 
The  court  held  there  was  a  duty  to  inform  the  mental  patient.  See 
Wilson  V.  Lehman,  379  S.W.  2d  478  (Ky.  1964)   (trial  court  properly 

i*One  major  study  of  4,000  patients  at  St.  Elizabeth's  Hospital  in  Washington,  D.C.. 
found  that  "63%  of  the  patient  population  has  no  behavior  problem  which  could  limit 
outplacement.  Thus,  none  of  these  patients  could  be  considered  'dancerous  to  themselves 
or  others'  by  any  definitions  of  the  terms."  Abraham  and  Busker.  Preliminary  Findings 
from  the  Psychihtric  Inventory  3  (1971)  (on  file  with  the  author).  Those  with  problems 
were  described  as  "as.saultive"  (10%  of  the  total  population),  "destructive"  (5%).  "sui- 
cidal"   (3%).   "sexual"    {Z'7r),  "alcoholic"    (7%)   and  "other"    (4%).   Id.   at  Table  I. 

Another  commentator  concluded  that :  there  is  a  larjre  proportion  of  the  patient  popula- 
tion. 43%,  whose  presence  in  the  hospital  cannot  readily  be  explained  in  terms  of  their 
psychiatric  condition.  Their  presence  suggests  the  putative  character  of  the  social  reaction 
to  deviance,  and  that  for  at  least  a  near  majority  of  the  patients,  their  status  is  largely 
ascribed  rather  than  achieved. 

T.  Scheff.  Being  Mentally  III:  A  Sociological  Theory  168  (1966).  See  also,  Mendel,  Brief 
Hospitalization  Techniques,  6  Current  P.sychiatric  Therapies  310  (1966)  which  discusses  a 
study  in  which  75%  of  almost  3.000  patients  with  a  diagnosis  of  schizopherenia  were 
found  to  be  suitable  for  discharge  to  the  community. 

"The  attempt  to  distinguish  the  hospitalized  patient  from  the  psychiatric  outpatient  or 
ohysically  ill  person  on  the  basis  that  the  mental  patient  must  be  controlled  (by  drugs, 
locked  doors  or  restraints)  to  prevent  physical  injury  is  not  persuasive.  Mental  illness  is 
not  necessarilv  equatable  with  dancer.  .  .  ."  Gav.  Deficiencies  of  Communitti  Based  Facili- 
ties in  Relation  to  St.  Eli::abcthg'  Patients  2  (1972),  cited  in  Ferleger.  Loosing  the  Chains: 
Tn-Hospital  Civil  Liberties  of  Mental  Patients,  13  Santa  Clara  Law,  at  462,  n.  40. 
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presumed  that  the  mental  patient  had  consented  to  treatments  to  which 
she  voluntarily  submitted). 

The,  Fifth  Circuit,  in  Lester  v.  Aetim  Casualty  &  Surety  Co.^  240  F. 
2d  676  (5th  Cir.  1957),  upheld  the  validity  of  a  wife's  consent  to 
electroshock  therapy  administered  to  her  husband.  Although  the  hus- 
band agreed  to  the  treatment,  there  was  apparently  some  fear  on  the 
part  of  the  hospital  and  the  wife  that  if  he  were  told  of  the  hazards  in 
great  detail  the  result  might  be  catastrophic  to  his  personality.  The 
court  made  it  quite  clear  that  the  psychiatrist  is  not  exempt  from  the : 
Well  settled  principles  that  a  physician  must,  except  in  real  and 
serious  emergencies,  acquaint  the  patient,  or,  when  the  circum- 
stances require  it,  some  one  properly  acting  for  him,  of  the  diag- 
nosis and  the  treatment  proposed,  and  obtain  consent  thereto,  ex- 
press or  implied,  and,  consent  obtained  must  proceed  in  accord- 
ance with  proper  reasonable  medical  standards  and  in  the  exercise 
of  due  care. 
240  F.  2d  at  679. 
The  informed  consent  cases,  both  in  the  general  medical  field  and  in 
the  mental  health  law  area,  support  the  principle  that  mental  patients 
must  be  given  the  opportimity  to  consider  and  make  a  knowledgeable 
decision  before  psychiatric  treatment  is  administered.^*  Without  such 
opportunity  and  subsequent  consent,  the  patient  has  a  right  to  refuse 
treatment. 

At  the  least,  appellant  ought  to  be  permitted  to  demonstrate  at  trial 
that  he  was  not  properly  informed  of  the  awful  effects  of  the  medica- 
tion and  that  he  had  not  given  his  consent  to  such  treatment. 

E.  The  Pro  Se  Complaint  Should  Be  Construed  Liberally  Without  Re- 
gard for  Technicalities 
Despite  the  finding  of  the  District  Court  that  the  complaint  was 
frivolous,  this  Court  granted  the  plaintiff  leave  to  process  in  forma 
pauperis  and  appointed  counsel  familiar  with  this  area  of  the  law.  It 
is  submitted  that  the  same  principles  which  advise  such  careful  con- 
sideration of  this  appeal  mandate  a  reversal  of  the  District  Court's 
sua  sponte  dismissal,  without  hearing,  of  appellant's  meritorious.  This 
is  so,  despite  the  fact  that  appellant  captioned  his  petition  "Habeas 
Corpus  for  Injunction"  rather  than  simply  "Complaint"  and  despite 

1*  This  principle  applies  primarily,  although  not  exclusively,  to  the  so-called  "organic 
therapies"  which  can  change  the  patient's  behavior  without  his  or  her  cooperation.  Such 
therapies  include  medication,  electroshock  therapy,  brain  surgery  and  aversive  condition- 
ing. For  an  analysis  of  these  therapies,  see  Note.  Conditioning  and  Other  Techniques  Used 
to  "Treat*"  " Rehabilitate f"  "Demolish*"  Prisoners  and  Mental  Patients,  45  S.  Cal.  L. 
Rev.  616  (1972).  See  also  Katz,  The  Right  to  Treatment — An  Enchanting  Legal  Fiction*, 
36  U.  Chi.  L.  Rev.  755,  776-77  (1969)  [hereinafter  cited  as  Katz]  : 

Within  these  therapeutic  approaches  two  models  of  therapy  can  be  distinguished  :  the 
psychotherapeutic  and  the  organic.  While  both  models  share  the  possibility  of  being 
employed  in  the  service  of  social  control  and  subversion  of  a  patient's  way  of  life,  the 
patient  can  resist  the  impact  of  such  applications  in  psychotherapy  to  a  considerable 
extent,  or  even  completely,  especially  if  he  wishes  to  do  so.  If,  in  addition,  any  psycho- 
therapy that  includes  covert  but  deliberate  manipulations  of  human  behavior  is  proscribed, 
the  opportunity  for  unilateral  attempts  at  social  control  or  uninvited  subversion  is  further 
reduced.  Psychotherapeutic  techniques,  to  be  successful,  require  the  cooperation  of  the 
patient  though  the  nature  and  quality  of  this  cooperation  Is  not  precisely  known.  The 
organic  therapies,  on  the  other  hand,  can  bring  about  changes,  even  radical  changes,  in  a 
patient's  behavior  without  his  cooperation.  They  can  make  him  docile  and  agreeable  to 
subsequent  interventions  that  are  at  least  in  part  the  result  of  the  effects  by  chemical  or 
physical  agents.  They  can  cause  alterations  in  behavior  that  are  reversible  and  irreversi- 
ble. However,  the  crucial  distinction  between  the  two  models  is  that  "therapeutic  benefits" 
or  "therapeutic  harm"  can  be  conferred  in  the  psychotherapeutic  model  only  with  the 
collaboration  of  the  patient  and,  in  the  organic  model,  even  in  its  absence  (Footnotes 
omitted). 
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the  absence  of  a  lawyer's  polished  terms  for  his  claims.  The  Supreme 
Court,  in  Haines  v.  Kemer^  404  U.S.  519  (1972),  held  that  district 
courts  may  not  dismiss  pro  se  inmate  complaints  unless  "it  appears 
beyond  doubt  that  the  plaintiff  can  prove  no  set  of  facts  in  support  of 
his  claim  which  would  entitle  him  to  relief."  Id.  at  520-521. 

The  Third  Circuit  has  been  scrupulous  to  protect  the  rights  of  pro 
se  complainants  holding  that  their  papers  should  be  construed  as  liber- 
ally as  possible  and  that  technicalities  should  not  deny  this  class  of 
litigants  the  opportunity  to  state  a  valid  claim.  E.g.^  U.S.  ex  rel.  Jones 
V.  Bundle,  453  F.2d  147  (3d  Cir.  1971)  (First  Amendment  religion 
issue;  "motion  for  exceptions  read  as  amendment  to  complaint") ; 
U.S.  ex  rel.  Bimbaum  v.  Dolan,  425  F.  2d  1078  (3d  Cir.  1971)  ;  U.S. 
ex  rel.  Gittlemacker  v.  County  of  Philadelphia.,  413  F.  2d  84,  87  n. 
3  (3d  Cir.  1969),  cert.  den.  396  U.S.  1046  (1970)  ;  Lockhart  v.  Hoen- 
stine,  411  F.  2d  455  (3d  Cir.  1969),  cert.  den.  396  U.S.  941  (1969) ; 
Kelley  v.  Butler  County  Board  of  Com/missioners,  399  F.  2d  133  (3d 
Cir.  1967). IS 

In  Kelly.,  supra.,  this  Court  reversed  the  dismissal  without  hearing 
of  a  civil  rights  complaint,  holding  that : 

.  .  .  the  lower  court  must  grant  a  hearing  so  that  the  facts 
underlying  the  allegations  of  the  appellant's  complaint  may  be 
fully  developed  and  considered.  This  is  particularly  true  where, 
as  here,  the  complainant  is  proceeding  pro  se  and  is  untutored  in 
legal  niceties. 

399  F.  2d  134-135  (note  omitted) . 

The  instant  case  was  filed  pro  se  by  an  inexperienced  complainant — 
an  inmate  untrained  in  the  often  subtle  distinctions  between  habeas 
corpus  and  civil  rights  actions.  The  action  was  dismissed  without 
a  hearing.  Without  the  advice  of  counsel  and  relying  solely  upon  the 
severely  restricted  resources  within  the  institution,  cf.  Johnson  v. 
Avery,  393  U.S.  483  (1969),  the  appellant  cannot  be  held  to  strict 
pleading  standards  of  "formal  pleadings  drafted  by  lawyers."  Haines 
V.  Kemer,  supra  404  U.S.  at  520.  This  is  especially  important  where, 
as  here,  the  appellant  raises  substantial  and  important  constitutional 
questions  in  the  emerging  field  of  mental  health  law. 

V.  CONCLUSION 

For  the  foregoing  reasons,  plaintiff-appellant  respectfully  submits 
that  this  Court  should  recognize  the  right  to  refuse  treatment,  in  the 
circumstances  of  this  case,  and  reverse  the  dismissal  of  the  complaint 
by  the  District  Court. 

Respectfully  submitted, 

David  Ferleger,  Esquire, 
Attorney  for  plaintiff -appellant. 
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IS  Even  in  U.S.  ex  rel.  Fletcher  v.  Brierly.  460  F.  2d  444  (3d  Cir.  1972),  cert.  den.  409 
U.S.  1044  (1972).  where  the  complainant  had  filed  numerous  prior  habeas  corpus  petitions 
and  where  the  dismissal  was  ultimatel.v  upheld,  this  Court  noted  that  because  the  appellant 
was  proceeding  pro  se,  a  special  effort  had  been  made  to  "discern  his  arguments  and  to 
uncover  the  facts  crucial  to  his  claims"  despite  a  "scrambled  and  conclusory  brief."  460 
F.  2d  at  444. 

In  the  case  at  bar,  the  complaint  was  clear,  concise  and  set  forth  sufficient  facts  to  state 
a  claim.  Also,  the  particular  issue  presented  had  not  been  heard  or  decided  previously  by 
the  district  court. 
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[Exhibit  A] 

United  States  District  Cotjrt  for  the  Middle  District  of 

Pennsylvania 

Civil  No.  74-590,  74-653 

United  States  of  America  Ex  Rel.  Kenneth  Souder, 
petitioner, 

V. 

Dr.  Michael  McGuire,  Superintendent,  Farview  State  Hospital, 

respondent 

order 

The  instant  petitions  represent  the  third  and  fourth  attempt  by 
the  petitioner  to  adjudicate  the  validity  of  his  commitment.  This  court 
has  twice  before  disposed  of  nearly  identical  petitions  and  a  third  and 
fourth  examination  of  the  merits  would  be  fruitless. 

It  is  therefore  ORDERED  that  the  petitions  filed  to  the  above 
numbered  cases  be  and  are  hereby  dismissed  as  patently  frivolous.  The 
motions  to  proceed  in  forma  pauperis  are  denied  as  in  furtherance 
of  a  frivolous  petition. 

There  is  no  probable  cause  for  appeal. 

It  is  so  ordered. 

R.  Dixon  Herman,  USDJ. 

Dated :  August  15, 1974. 

Certificate  of  Service 

The  undersigned  hereby  certifies  that  a  true  and  correct  copy  of  the 
foregoing  was  sent  to  Beverly  Nelson,  Esquire,  Assistant  Attorney 
General,  Department  of  Justice,  Capitol  Annex,  Harrisburg,  Pennsyl- 
vania 17120,  Attorney  for  Appellee,  by  United  States  mails,  postage 
pre-paid,  on  the  day  of  December  1974. 

David  Ferleger. 
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LOOSING  THE  CHAINS:    IN-HOSPITAL 
CIVIL  LIBERTIES  OF  MENTAL 
PATIENTS* 


David  Ferleger** 


Pinel  immediately  led  Couthon  to  the  section  for  the  de- 
ranged, where  the  sight  of  the  cells  made  a  painful  impres- 
sion on  him.  Couthon  asked  to  interrogate  all  the  patients. 
From  most,  he  received  only  insults  and  obscene  apostrophes. 
It  was  useless  to  prolong  the  interview.  Turning  to  Pinel 
Couthon  scud:  "Now,  citizen,  are  you  mad  yourself  to  seek 
to  unchain  such  beasts?"  Pinel  replied  calmly,  "Citizen, 
I  am  convinced  that  these  madmen  are  so  intractable  only 
because  they  have  been  deprived  of  air  and  liberty."^ 

Anne  M.  signed  herself  into  Paris  State  Hospital  as  a 
voluntary  patient  about  five  months  ago.  She  had  left  her 
husband  six  months  before  that  and,  because  he  refused  to 
support  her,  she  became  a  recipient  of  public  assistance.  Un- 
able to  work  as  a  registered  nurse  (she  had  graduated  from 
nursing  school  with  honors)  because  of  physical  problems 
and  unable  to  adjust  to  a  welfare  budget  (her  husband  was 
earning  $22,000  annually),  Anne  M.  was  forced  to  sell  the 
bits  of  property  she  had  with  her,  to  write  checks  on  an  ac- 
count which  had  been  closed  by  her  husband  and,  finally, 
to  prostitute  herself  in  order  to  survive.  When  she  could 
stand  this  state  of  affairs  no  longer  and  feared  that,  in  her 
depression,  she  might  commit  suicide,  she  went  to  the  hospi- 
tal. 

On  admission,  Anne  M.  was  placed  in  the  locked  Ad- 
rmssions  Unit  where,  for  two  weeks,  she  was  forbidden  to 
leave  the  floor.     At  the  beginning  of  the  third  week,  her 


*  Many  of  the  references  included  herein  are  either  on  file  with  the 
author  or  may  be  located  at  his  direction  and  the  LAWYER  has  not  been 
able  to  substantiate  the  accuracy  of  such  citations.  Notation  of  such  refer- 
ences has  been  made  where  appropriate  and  further  information  may  be  re- 
ceived by  contacting  the  author  at  the  following  address:  Mental  Patient  Civil 
liberties  Project, 

♦•  Director,  Mental  Patient  Civil  Liberties  Project,  Philadelphia,  Pennsyl- 
vania; B.A.,  University  of  Pennsylvania,  1969;  J.D.,  University  of  Pennsylvania 
Law  School,  1972. 

1.  S.  PmEL,  THAITi  COMPLET  DU  RfciME  Santtaire  des  AulhfES  56  (1836), 
quoted  in  N.  Ktitrie,  The  Right  to  be  Different:  Deviance  and  Enforced 
THERAPY  51  (1971). 
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psychiatrist  told  her  that  she  could  make  telephone  coils  from 
a  pay  telephone  and  that  she  could  leave  the  floor  and  go  to 
various  activities  if  accompanied  by  an  aide  or  a  group  of 
other  patients.  A  week  later,  a  nurse  told  Anne  that  she  had 
"grounds  privileges" — she  could  go  out  onto  the  hospital 
grouruis  unescorted. 

Three  times  every  day  Anne,  standing  in  line  with  the 
other  patients  at  the  nursing  station,  awaited  her  turn  to  be 
handed  a  tiny  paper  cup  containing  two  or  three  pills.  Not 
long  after  her  admisssion,  Anne's  hands  began  to  tremble, 
her  vision  became  blurred,  her  mouth  and  throat  seemed  to 
dry  up  and  her  thinking  became  muddled.  Recognizing 
these  symptoms  as  possible  side-effects  of  her  medication, 
she  asked  a  nurse,  "What  medication  are  you  giving  me?  Be- 
cause of  what's  happening  to  me,  I  just  can't  keep  taking 
these  pills."  The  nurse  refused  to  reply  except  to  say,  "This 
is  what  the  doctor  ordered;  it  will  make  you  feel  better." 

One  morning,  Anne  refused  medication.  That  afternoon, 
the  nurse  and  two  aides  told  her  that,  unless  she  cooperated, 
she  would  be  placed  in  the  seclusion  room.  Anne  repeated 
her  complaints  about  the  medicine  and  demanded  that  she 
be  allowed  to  consult  an  attorney.  Her  requests  received 
no  response;  the  aides  began  to  lead  Anne  toward  the  locked 
door  of  the  seclusion  room.  When  she  went  limp,  they  car- 
ried her  down  the  hall  and,  a  few  secoruis  later,  dropped  her 
onto  the  concrete  floor  in  "seclusion."  Anne  began  to 
scream  and  the  nurse  entered  with  a  hypodermic  needle  in 
her  hand.  With  the  aides  holding  her  down,  Anne  received 
an  intramuscular  injection  in  her  buttocks.  She  quickly 
fell  asleep. 

When  she  awoke,  Anne  began  pounding  on  the  door  ask- 
ing to  be  released  and  to  see  an  attorney,  her  doctor  and  the 
head  of  the  hospital.  She  began  to  tear  at  the  only  furni- 
ture in  the  room — a  one  inch  thick  mat  about  six  feet 
long  and  two  and  a  half  feet  wide.  After  an  hour,  four  aides 
wheeled  a  metal  bed  into  the  small  room,  placed  Anne  on  it 
and  tied  her  arms  and  legs  to  the  four  comers.  After  two 
days,  Anne  agreed  to  take  her  medicine  and  she  was  re- 
leased from  seclusion. 

Anne's  work  assignment  in  the  admissions  unit  was  to 
wet  mop  the  dayroom  every  afternooru  Her  roommate's  fob 
was  to  clean  and  scour  the  bathroom  which  was  used  com- 
munally by  the  twenty-five  women  on  the  ward.  When  Anne 
was  granted  grounds  privileges,  she  was  given  an  Industrial 
Therapy  assignment  in  addition  to  her  housekeeping  duties; 
she  typed  institutioruil  purchase  order  forms  arid  answered 
the  telephone  when  the  Industrial  Therapy  secretary  was  out 
to  lunch.    Anne  was  not  paid  for  this  work  although,  since 
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her  husband  continued  to  refuse  to  support  her,  she  had 
no  spending  money  to  use  in  the  hospital  canteen. 

After  a  month  in  the  Admission  Unit,  Anne  was  trans- 
ferred to  another  building — one  in  which  the  ward  was  un- 
locked. Her  medication  was  reduced  and  she  enjoyed  greater 
freedom  and  more  respect  from  the  staff.  Anne  began 
to  write  angry  letters  to  her  husband  demanding  that  he 
support  her  and  accusing  him  of  infidelity.  She  gave  these 
to  the  ward  clerk  for  mailing.  When  her  husband  did  not 
respond,  Anne's  letters  became  angrier  and  more  accusatory. 
Her  psychiatrist  told  her  that  her  husband  had  called  the  hos- 
pital complaining  about  Anne's  communications;  the  doctor 
(who  then  told  Anne  that  he  had  been  shown  each  of  the  let- 
ters by  the  ward  clerk  before  mailing)  said  that  he  agreed 
with  her  husbarui  that  it  would  be  best  if  Anne  stopped  writ- 
ing. 

Anne  continued  to  write  letters  home  but  would  ask 
her  fellow  patients  to  mail  them  in  town  when  they  were 
out  on  a  day  pass.  After  further  protests  from  her  hus- 
band, Anne's  psychiatrist  ordered  Anne  transferred  back 
to  the  locked  ward  and  ordered  that  her  "group"  and 
"grouruis"  privileges  be  taken  away.  Not  until  three  weeks 
later  was  Anne  permitted  to  return  to  the  open  building. 
[A  month  ago,  Anne  was  again  sent  "up  the  hill"  when  a  fel- 
low patient  with  whom  she  had  had  an  argument  falsely 
told  the  doctor  that  Anne  was  again  secretly  writing  letters.] 

Anne  M.  is  now  in  seclusion,  Iiaving  refused  to  wet 
mop  the  dayroom  and  having  thrown  a  bucket  of  water  at 
the  nurse  in  charge  of  the  unit.^ 

Introduction 

The  factual  details  of  patient  life  in  a  mental  hospital  are  not 
very  pleasing;  unfortunately,  however,  they  are  not  totally  unex- 
pected by  those  familiar  with  mental  hospital  administration.  Al- 
though the  description  above  of  Anne  M.'s  hospital  lifestyle  might 
seem  unduly  exaggerated  or  excessively  melodramatic  to  the  out- 
sider, it  is  the  daily  routine'  for  hundreds  of  thousands  of  our  fel- 
low citizens/ 

Conditions  inside  mental  hospitals  have  been  largely  ignored 
by  the  legal  conmiunity.'    Only  recently,  as  the  analogies  between 

2.  A  compotlte  portrait  of  a  patient  at  Paris  State  Hospital. 

3.  See  E.  Ooffman,  Asylums  (1961)  [hereinafter  cited  as  OoffuanI. 

4.  In  1969,  there  were  767,000  persons  in  or  admitted  to  state  and  county 
inpatient  services  for  the  menully  ill.  An  additional  124,000  were  private  psy- 
chiatiic  inpatients.  SrATisncAL  Abstract  of  the  United  States  1972,  Table 
No.  112. 

5.  With  the  exception  of  the  rifbt  to  treatment,  most  attention  has  been 
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prisons  and  mental  hospitals  become  more  apparent,  are  those 
inmates  hke  Anne  M.  beginning  to  receive  even  the  most  rudi- 
mentary constitutional  protections.  Consumers  of  psychiatric 
services  have  recognized  the  need  to  organize®  and  bring  to  public 
and  legal  attention  objectionable  policies  and  practices;  both  the 
bench  and  the  bar  are  gradually  becoming  aware  of  the  fact  that 
mental  patients  have  been  systematically  deprived  of  those  civil 
liberties  deemed  basic  to  a  free  society. 

This  article  is  intended  to  be  an  exploratory  examination  of 
various  aspects  of  the  "patient  phase"'  or  "in-hospital"  rights  of 
mental  patients.  In  order  to  provide  the  most  enlightening  per- 
spective of  hospital  environment,  those  areas  of  hospital  life  that 
most  seriously  effect  the  mental  patient's  civil  liberties  will  be 
discussed  and  analyzed. *  Recommendations  designed  to  effec- 
tuate adequate  safeguards  of  patient  rights  while  minimizing  dis- 
ruption of  hospital  administration  will  follow  each  section. 

The  setting  for  the  analysis  discussed  above  will  be  an  ac- 
tual mental  hospital.  Paris  State  Hospital,'  the  subject  of  the 
"case  study,"  is  a  relatively  new  facility,  about  twelve  years  old, 
and  sprawls  across  the  hilly  country  suburbs  of  a  large  city  in 
the  northeastern  United  States.  Paris  has  a  patient  population  of 
just  under  six  hundred,  a  psychiatric  medical  staff  of  twenty-five 
physicians  (fifteen  full-time),  and  a  nursing  staff  of  fifty  regis- 
tered nurses,  seventeen  licensed  practical  nurses  and  one  hundred 
ninety  aides,     I  believe  that  Paris  is  sufficiently  typical  to  make 

devoted  to  the  commitment  process — how  one  gets  in — rather  than  to  what  hap- 
pens once  one  is  in.  See,  e.g.,  Schneider,  Civil  Commitment  of  the  Mentally 
III,  58  A.B.A.J.  1059  (1972);  Comment,  Civil  Restraint,  Mental  Illness  and  the 
Right  to  Treatment,  77  Yale  L.J.  87  (1967). 

A  notable  recent  exception  is  Wyatt  v.  Stickney,  344  F.  Supp.  373  (M.D. 
Ala.  1972),  which  sets  forth  minimal  constitutional  and  medical  standards  for 
mental  institutions.  Even  this  landmark  case,  however,  did  not  deal  significantly 
with  many  of  the  issues  discussed  below. 

6.  As  of  March,  1973,  there  existed  in  the  United  States  more  than  sixteen 
groups  of  patients,  ex-patients  and  sympathizers  known  to  this  author.  Some  of 
their  names  illustrate  the  range  of  their  ideological  and  political  perspectives: 
Mental  Patients  Liberation  Project,  Insane  Liberation  Front,  Patient  Advocacy 
Legal  Service,  Mental  Patients  Political  Action  Committee,  Center  for  the 
Study  of  Legal  Authority  and  Mental  Patient  Status,  and  Mental  Patients  Re- 
sistance. 

7.  The  term  "patient  phase"  is  from  Goffman,  supra  note  3. 

8.  A  wide  range  of  constitutional  rights  are  involved  in  every  area  of 
hospital  life.  In  the  pages  that  follow  one  will  immediately  recognize  such 
basic  constitutional  provisions  as  due  process,  religious  freedom,  right  to  pri- 
vacy, and  freedom  from  unreasonable  search  and  seizure.  Additionally,  iess 
traditional  concepts  such  as  an  individual's  freedom  of  thought  and  sensation  and 
a  patient's  right  to  receive  or  refuse  certain  types  of  medicinal  treatment  will 
be  discussed. 

9.  For  obvious  reasons  a  fictitious  name  is  being  used. 
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my  analysis  pertinent  to  a  general  inquiry  into  the  restrictions  of 
civil  liberties  which  mental  hospitalization  presently  entails. ^°  In 
fact,  because  Paris  is  a  hospital  with  fairly  high  standards  and  a 
good  professional  reputation,  the  restrictions  of  rights  found  there 
are  probably  a  representative  understatement  of  the  situation  at 
other  state  and  private  institutions. 

The  first,  and  major,  obstacle  in  appraising  the  rights  of 
mental  patients  involves  physician  expertise  and  the  resultant  con- 
trol over  the  patient.  The  mental  patient,  frequently  uninformed, 
confused,  or  scared,  is  particularly  susceptible  to  an  almost  un- 
impeachable reliance  upon  the  doctor's  professional  prerogatives 
and  the  associated  de-emphasis  of  the  traditional  medical-legal 
doctrine  of  informed  consent."  Physicians'  expertise  often  serves 
as  a  rationalization  for  an  "I  know  best"  attitude  toward  the  pa- 
tient that  results  in  a  subordination  of  patient  rights  to  medical 
paternalism.  When  faced  with  a  conflict  between  recognition  or 
possible  extension  of  patient  rights  on  the  one  hand,  and  medically 
indicated  treatment  on  the  other,  most  doctors  will  not  hesitate 
to  choose  the  latter  without  even  paying  lip  service  to  the  former. 
Stemming  directly  from  this  professional  control  of  the  doctor 
over  his  patient  is  the  all  too  easy  assumption  that  since  a  person 
has  been  diagnosed"  as  "schizophrenic"  or  "paranoid,"  ^^  he  or 
she  is  incompetent  to  provide  decisive  guidance  and  control  re- 
garding the  ranges  or  alternatives  for  treatment.  It  should  be 
clearly  understood  that  a  mental  patient  retains  all  the  rights  ac- 

10.  Although  the  degree  of  deprivation  may  vary,  patients'  experiences  in 
private  mental  hospitals  are  generally  similar  to  those  in  state  mental  hospitals 
with  respect  to  most  of  the  issues  discussed  below.  Private  patients'  difficulties 
are  alleviated  somewhat  by  the  frequent  personal  attention  they  receive  from 
their  psychiatrists.  An  extremely  useful  and  exhaustive  summary  of  all  the 
states'  statutory  patient  rights  provisions  may  be  foimd  in  S.  Brakel  &  R.  Rock, 
The  Mentally  Disabled  and  the  Law  (1971)  [hereinafter  cited  as  Brakel  and 

ROCKl. 

11.  Under  most  circxmistances,  a  physician  may  not  impose  treatment  upon 
a  person  without  first  disclosing  the  probable  risks  and  consequences  involved 
and  then  obtaining  an  "informed  consent"  The  doctor's  advice  and  profes- 
sional judgment  are  held  subordinate  to  the  patient's  right  to  control  what 
happens  to  his  or  her  body.  See,  e.g.,  Natanson  v.  Kline,  186  Kan.  393,  350 
P.2d  1093  (1960),  rehearing  denied,  187  Kan.  186,  354  P.2d  670  (1960). 
Unfortunately,  a  "best  interest  theory"  exception  has  been  carved  into  the  above 
doctrine.  The  doctor  is  given  a  privilege,  on  alleged  therapeutic  grounds,  to 
withhold  information  the  disclosure  of  which  would  jeopardize  the  recovery  of 
an  unstable  or  depressed  patient. 

12.  It  is  significant  that  psychiatrists  in  private  practice  rarely  resort  to 
such  formal  designations.  The  legal,  administrative  and  political  (see  n.l3, 
infra)  aspects  of  hospitalization  seem  to  encourage  such  categorization. 

13.  With  reference  to  the  meaning  and  effect  of  such  diagnostic  labeling, 
see  generally  the  work  of  Thomas  S.  Szasz,  M.D.,  including  The  Myth  of 
Mental  Illness  (1961),  Law  Liberty  and  Psychiatry  (1963)  and  The 
MANinJAcruRE  OF  Madness  (1970). 
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cniing  to  individuals  outside  the  hospital  unless  specific  legal  pro- 
ceedings have  been  completed. 

Much  of  the  research  involved  in  preparing  this  article  is  nec- 
essarily of  a  largely  personal  nature.  The  observations  and  con- 
clusions herein  are  based  upon  ray  study  of  a  state  mental  hos- 
pital, ^^  my  involvement  in  providing  direct  legal  services  to  mental 
patients/'  and  my  experiences  at  other  mental  institutions.  The 
presentation  is,  inevitably,  selective  and  reflects  my  biases  and  a 
"legal  consumer-oriented"  perspective."  Doctors  tend  to  treat 
diseases,  not  persons.  The  mental  patient  becomes  a  "case"  rather 
than  a  personality  with  unique  and  complex  problems  set  against 
a  background  of  constitutionally  protected  rights.  This  article  is 
not  meant,  of  course,  as  an  attack  on  the  motives  of  psychiatrists 
in  general  or  those  at  Paris  State  Hospital.  It  has  been  my  expe- 
rience that  hospital  doctors  sincerely  believe  that  their  actions  are 
for  the  benefit  and  welfare  of  the  patient."  Sincerity,  however, 
is  the  test  of  neither  legality  nor  morality. 

Policy  and  Discretion 

Two  major  elements  which  constantly  appear  in  the  hospital 
context  involve  the  extent  to  which  hospital  policy  is  inaccessible, 
unknown,  ignored,  violated  or  forgotten  by  personnel  in  their 
dealings  with  patients  and  the  ease  of  abuse  of  the  wide  discretion 
possessed  by  the  staff  in  routine  decisionmaking.  Each  of  these 
requires  some  comment  as  they  may  cause  or  encourage  denial 
of  patient  rights. 

Policy 

"Hospital  policy"  is  not  the  unified  body  of  authority  that 
the  words  imply;  it^®  is  found  in  many  sources  and  is  difficult  to 

14.  D.  Ferleger,  In-Hospital  Civil  Liberties  of  Mental  Patients,  Part  I  1972 
(unpublished,  on  file  with  the  author). 

15.  The  Mental  Patient  Civil  Liberties  Project,  of  which  the  anther  is 
Director,  has  a  contract  with  a  state  mental  hospital  which  guarantees  access  for 
the  provision  of  independent  services  to  patients. 

i6.  For  an  enlightening  and  knowledgeable  exposition  of  this  contrast  see 
Sparer,  On  the  Matter  of  "Community  Relationf:  The  Consumer  Movement 
and  The  Albert  Einstein  Medical  Center  (1971),  2  Materials  on  Health  Law 
591  (1972). 

17.  Recall  the  remarks  of  Mr.  Justice  Brandeis,  dissenting  in  Olmstead  v. 
United  States,  277  U.S.  438,  479  (1928): 

Experience  should  teach  us  to  be  most  on  our  guard  to  protect  liberty 
when  the  Government's  purposes  are  beneficent.  Men  bom  to  free- 
dom are  naturally  alert  to  repel  invasion  of  their  liberty  by  evil- 
minded  rulers.  The  greatest  dangers  to  liberty  lurk  in  insidious  en- 
croachment by  men  of  zeal,  well-meaning  but  without  understanding 

18.  This  discussion  of  "hospital  policy"  is  limited   to  those  a^>ect8  of  it 
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locate  or  understand.  At  Paris  State  Hospital,  policy  may  be  lo- 
cated in  the  Physicians'  Handbook,  the  Nursing  Manual,  the  Pa- 
tient and  Relative  Manual,  the  state  mental  health  statute,  regu- 
lations promulgated  pursuant  to  that  statute,  directives  and  mem- 
oranda from  the  various  offices  of  the  state  Department  of  Public 
Welfare,  and  directives  and  memoranda  issued  by  the  Hospital 
Director  and  subordinate  hospital  administrators.  The  semi-au- 
tonomous physician  also  makes  decisions  which  are  properly 
treated  as  contributing  to  overall  policy.  Additionally,  the  nurs- 
ing staff  contributes  to  the  relevant  hospital  policy  as  it  deter- 
mines the  rules  which  govern  each  unit,  ward  and  building.  Fi- 
nally, various  meetings  and  other  interactions,  both  formal  and  in- 
formal, among  administrators,  staff  and  doctors  are  factors  shap- 
ing hospital  policy. 

The  diversity  of  hospital  policy  confuses  its  creators  and  par- 
ticipants as  much  as  it  does  the  outside  observer.  I  have  spent 
many  hours  attempting  to  unravel  the  contradictory  threads  of 
policy  provided  by  staff  and  patients.*'  It  was  not  unusual  to 
be  told  one  thing  by  a  nurse  on  the  north  ward  of  a  floor  and 
the  opposite  by  a  south  ward  nurse  a  minute  later.  On  occasion, 
as  when  two  aides  responded  to  the  question  "Are  mechanical 
restraints  used  when  a  patient  is  locked  in  seclusion?"  one  with 
a  "yes,"  the  other  with  a  "no,"  the  contradictions  came  simul- 
taneously. The  very  first  day  of  observation  at  the  hospital,  I 
was  told  there  was  absolutely  no  censorship  of  mail;  a  manual  for 
patients  and  their  relatives  stated  that  there  was  censorship;  a 
nurse  told  me  she  didn't  know  "if  there's  a  policy  on  it." 

A  related  issue  is  the  lack  of  uniformity  in  applied  policy. 
While  the  staff  must  retain  a  certain  degree  of  flexibility  to  work 
out  its  own  modes  of  operation,  certain  variations,  unjustifiable 
on  legal  or  rational  grounds,  are  needlessly  confusing  or  inappro- 
priate, and  frequently  contrary  to  superceding  statutory  or  hos- 
pital policy.  For  example,  if  one  refuses  oral  medication,  he  may 
get  "a  needle  in  the  ass,"  be  secluded,  lose  a  day's  grounds  priv- 
ileges*'* or  just  be  left  alone.  The  sanction  applied  may  depend 
upon  one's  location  within  the  hospital,  the  decision  of  the  nurs- 
ing staff,  or  one's  doctor.  On  some  wards,  a  patient  can  take  a  nap 
in  his  or  her  room;  on  other  wards,  this  is  impossible.    Depending 


which  refer  to  or  affect  in-hospital  liberties.     I  am  not  including  in  the  term 
such  things  as  budgetary,  staffing,  dietary  or  maintenance  policy. 

19.  At  Paris  and  other  institutions,  I  have  interviewed  persons  at  all 
levels — administrators,  doctors,  nursing  staff,  social  workers,  volunteers  and  pa- 
tients. 

20.  "Grounds"  is  the  opportimity  to  leave  a  locked  ward  and  go  outside  or 
visit  other  areas  of  the  hospital  unescorted. 
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on  the  local  rules,  a  patient  may  or  may  not  keep  a  lock  on  a  pri- 
vate locker.  Some  units  have  spot  searches  of  patient  rooms  and 
others  have  regular  weekly  searches  while  another  has  none  at  all. 
On  some  wards,  no  outgoing  mail  is  examined;  elsewhere,  nurses 
and  aides  examine  all  such  mail  despite  an  express  statutory  pre- 
scription that  certain  mail  shall  be  sent  "sealed,"  that  is,  free  from 
any  inspection  whatsoever.  ^^ 

Other  "uniform"  policies  are  ignored  or  violated,  occasion- 
ally with  the  acquiescence  of  the  policy-makers.  Seclusion  orders, 
for  example,  are  routinely  given  "p.r.n."^^  although  the  rule  is  to 
the  contrary.  Rather  than  being  given  the  choice  between  coop- 
erative medication  and  leaving  the  hospital  (as  is  official  policy), 
the  voluntary  patient  may  be  forcibly  tranquilized.  Particularly 
flagrant  is  the  discrepancy  between  the  hospital's  mechanical  re- 
straint order  form  and  actual  restraint  practices.  The  form  indi- 
cates that  only  certain  apparatus  may  be  used,  namely,  camisoles, 
sheets  and  towels;  however,  a  box  which  I  saw  labelled  "Re- 
straints" contained  many  items  (e.g.,  leather  straps  and  a  gag) 
forbidden  by  the  order  form. 

Patients  are  uninformed  about  hospital  policy.  Their  inter- 
ests in  it  range  in  intensity  from  mild  curiosity  to  ravenous  hunger 
but,  at  present,  nearly  all  patients  are  unsatisfied.  Paris  has  a 
Patient  and  Relative  Manual  which,  for  the  most  part,  deals  with 
such  matters  as  visiting  hours,  the  location  of  the  barber  shop 
and  automobile  parking  regulations;  there  is  a  small  section  relat- 
ing some  of  the  statutory  rights  in  a  misleading  manner.^^  The 
Patient  and  Relative  Manual  is  outdated  (it  is  four  and  a  half 
years  old),  sometimes  inaccurate  and  not  very  comprehensive. 
At  any  rate,  despite  official  policy  to  the  contrary,  patients  fail  to 
receive  the  manual  at  all. 

Whether  or  not  they  are  concerned  with  "policy,"  patients* 
concern  about  what  is  being  done  to  them  and  under  what  au- 
thority is  very  real.  They  have  a  right  to  know  these  things  and 
to  be  aware  of  the  options  available  to  them  and  to  the  hospital. 
Patients  would  certainly  benefit  if  they  were  able  to  cite  chapter 
and  verse  on  their  own  behalf,  tiiid  abuse  or  avoidance  of  hos- 


21.  The  Pennsylvania  Mental  Health  and  Mental  ;  rdation  Act  of  1969 
[hereinafter  cited  as  the  "Pennsylvania  Act"],  Pa.  Stat.  50,  §§  4101,  et  seq. 
(1969),  guarantees  the  patient  "sealed  communicationf.  -  the  director  [of  the 
institution],  any  member  of  his  family,  U-.e  departmen'  jblic  welfare],  the 
court,  if  any,  which  committed  him,  and  the  Govern  Stat,  tit  50,  5 
4123(1)  (1969). 

22.  Abbreviation  for  the  Latin  pro  re  nata  t  ;s  circumstances 
may  require).     Dorland's  Illustrated  Medical  L  lAih  ed.  1965). 

23.  For  example,  the  word  "sealed"  is  omittec  manual's  refer- 
ence to  the  statutory  provision  on  mailed  communis.  oote  21,  supra, 
for  text  of  statute. 
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pital  policy  (whether  intentional  or  unintentional)  by  hospital 
staff  would  be  deterred.^* 

Recommendations 

1.  A  short  but  comprehensive  description  of  hospital  rules  and 
policy  regarding  patient-phase  civil  liberties  should  be  prepared. 
This  should  include  relevant  materials  from  such  sources  as  the 
local  equivalent  of  Paris*  Physicians'  Handbook  and  Nursing  Man- 
ual, and  the  state  mental  health  statute  and  its  regulations.  Ruling 
case  law  should  also  be  incorporated.  All  physicians,  staff  and 
patients  should  receive  a  copy  of  the  summary.'" 

2.  Those  policy  areas  within  which  wards  or  buildings  may  vary 
their  rules  should  be  clearly  defined  and  all  such  variations  should 
be  clearly  posted  within  view  of  patients  in  the  unit  and  inserted 
as  an  addendum  to  the  summary  rules  description  suggested 
above. 

3.  The  Physicians'  Handbook,  the  Nursing  Manual,  the  statute 
and  the  regulations  issued  pursuant  thereto,  and  all  memoranda 
and  directives  from  the  central  state  authority  and  the  hospital 
administration  should  be  available  in  an  open  hospital  area  (per- 
haps the  library,  chapel  or  recreation  area)  to  patients,  their  rela- 
tives and  staff.  Theoretically,  most,  if  not  all,  of  this  material  is 
already  public  information  available  in  a  law  library,  the  hospital 
director's  office  or  the  state  capitol.  Presently,  the  people  most 
affected  by  the  material,  the  patients,  have  the  least  access  to  it.** 
There  is  no  justification  for  this  situation.*' 

4.  Assuming  the  rise  of  "asylum-lawyers"  with  abilities  and  func- 
tions similar   to   those  of  jailhouse   lawyers,*®   mental   hospitals 

24.  If  they  were  familiar  with  all  the  rules,  nurses  and  aides  could  more 
easily  decline  to  carry  out  doctor's  orders  which  are  contrary  to  hospital  policy. 
As  a  collective  solution  to  this  problem,  unionized  hospital  workers  might 
argue  that  they  may  not  properly  be  directed  to  violate  patient  rights  and  that, 
therefore,  some  codification  of  patient  rights  is  required. 

25.  With  reference  to  the  analogous  prison  situation,   it  has  been  stated: 
Without  a  set  of  written   rules  and   rcgubJous,  enforcement  of  disci- 
pline in  the  prison  will,  by  definition,  always  be  arbitrary  and  capri- 
cious, for  a  most  fundamental  notion  of  the  rule  of  law  is  prior  notice 

of  what  in  fact  is  deemed  by  the  authorities  to  be  illegal 
Rt;iX)vsnf.  The  Rights  OF  Prisoners  24  (1973). 

26.  As  an  interim  advocate's  approach  to  this  problem,  the  Mental  Patient 
Civil  Liberties  Project  has  begun  to  distribute  a  Patient  Rights  Manual,  3-4 
Rough  Times  12  (1972),  at  a  local  mental  hospital.  See  also,  B.  Ennis  &  L. 
SiEOAL,  The  Rights  of  Mental  Patients  (1973),  a  useful  handbook  for  pa- 
tients, laypersons  and  newly-interested  attorneys. 

27.  Concern  over  the  limited  content  of  prison  libraries  has  been  expressed. 
Compare,  e.g..  In  re  Harrell,  2  Cal.  3d  675,  470  P.2d  640,  87  Cal.  Rptr.  504 
(1970)  with  Hatfield  v.  Bailleaux,  290  F.2d  632  (9th  Cir.  1961). 

28.  Johnson  v.  Avery,  393  U.S.  483  (1969)  held  unconstitutional  blanket 
prohibitions  oo  prison  inmate  assistance. 
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should  also  make  available  relevant  legal  materials  to  facilitate 
mutual  inmate  assistance.^® 

Discretion 

The  discretionary  power  of  the  nursing  and  aide  staff  is  i: 
mense.  Neither  the  hospital  administration  nor  the  medical  sta" 
is  in  a  position  to  review  the  thousands  of  decisions  made  dau) 
at  that  level.  Yet  that  is  the  level  at  which  nearly  all  patient- 
hospital  contact  occurs.  That  is  the  level  at  which  patients'  rights 
and  liberties  may  be  most  severely  threatened.  And,  from  the 
medical-therapeutic  point  of  view,  that  is  the  level  which  has  the 
most  impact  on  cure  and  recovery.^" 

A  few  examples  of  the  areas  in  which  discretion  is  exercised 
will  illustrate  the  potential  for  abuse.  When  a  doctor  orders  that 
seclusion  or  mechanical  restraints  be  used  "p.r.n.,"  as  is  necessary, 
it  is  the  aide  or  nurse  on  the  floor  who  decides  what  sorts  of  be- 
haviors necessitate  such  action.  I  have  heard  an  aide  threaten  a 
patient  (who  was  sitting  quietly  watching  television  and  refused 
to  rise  at  the  request  of  the  aide)  with  the  exercise  of  his  "discre- 
tion":  "I've  got  a  room  for  you  .  .  .   !" 

Unlike  the  open  unlocked  wards,  the  locked  units  do  not 
have  pay  telephones  within  ready  access  of  patients;  an  aide  must 
accompany  the  patient  out  through  the  locked  door  to  the  phone 
booth.  Of  course,  the  opportunity,  frequency  and  duration  of  pa- 
tient telephone  communications  thus  becomes  dependent  upon  de- 
cisions made  by  the  lower-level  staff. 

If  a  patient  is  deemed  incapable  of  overseeing  his  or  her 
spending  money,  the  money  is  held  for  the  patient  in  the  nursing 
station  and  released  only  upon  request.  A  nurse  indicates  that 
such  capability  is  ascertained  in  this  free-wheeling  miumer:  "By 
his  actions,  you  can  tell."  Of  course,  this  conclusion  is  reached 
without  regard  to  formal  guardianship  or  incompetency  proceed- 
ings.   The  staff  at  Paris  State  Hospital  often  takes  advantage  of  the 

29.  Although  Johnson  v.  Avery  did  not  directly  touch  that  point,  it  is 
difficult  to  escape  the  logic  that  if  an  inmate  has  the  right  to  the 
assistance  of  another  inmate  in  the  preparation  of  legal  material,  he 
cannot  be  absolutely  restrained  from  acquiring  the  requisite  knowledge 
to  assist  himself  in  the  preparation  of  his  petitions  and  applications. 
To  reason  otherwise  would  be  effectively  to  grant  writ-writers  an  in- 
prison  monopoly  on  legal  knowledge  to  which  indigent  or  illiterate  in- 
mates must   resort  for  the  effective   presentation  of  their  complaints. 

South  Carolina  Department  of  Corrections,  The  Emerging  Rights  of  the 
Confined  49  (1972). 

30.  A  major  treatment  modality  in  mental  hospitals  is  called  "milieu  ther- 
apy" in  which  the  therapeutic  agents  are  the  human  and  physical  environ- 
ments— the  hospital  itself.  E.  Rosen  &  I.  Gregory,  Abnormal  PsYCHOLOOfV 
220-21  (1965);  A.  Stanton  &  M.  Schwartz,  The  Mental  Hospital:  A  Study 
OF  Institutional  Participation  in  Psychutric  Illness  and  Treatment  (1954). 
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leverage  offered  by  the  fact  that  the  patient's  cigarettes  or  money 
is  inaccessibly  stored  within  the  nursing  station  on  the  locked 
wards.  A  young  adolescent  patient  knocked  on  the  station  door. 
This  conversation  ensued: 

Patient:  "May  I  have  a  cigarette?" 

Nurse:  "That  depends  on  how  you  did  in  school  today." 
(The  nurse  then  looked  at  the  patient  and  noticed  that  he 
was  sad  and  upset.  In  a  concerned  voice,  she  asked: )  "How 
do  you  feel?    What's  the  matter?" 

Patient:  (mumbles  inaudibly) 

Nurse:   (back  to  original  voice)  "How  did  you  do  in  school? 

Did  you  pay  attention?    Did  you  learn  any  new  words?" 

The  young  man  walked  away  and  never  received  his  cigarette. 

There  are  no  easily  implemented  actions  to  counter  abuse 
of  discretion.  It  is  fundamentally  a  problem  of  educating  staff 
and  raising  individual  consciousness  to  a  higher  level  of  empathy 
and  compassion.  The  nurses*  and  aides'  perceptions  of  the  ad- 
ministrators' expectations  are  also  crucial.  If  the  staff  knows  that 
a  four  or  five  day  seclusion  period  for  a  minor  infraction  is  "O.K." 
with  the  hospital  director  and  the  state  capitol,  then  their  self- 
imposed  restrictions  on  such  discretionary  decisions  will  remain 
loose  and  casual.  On  the  other  hand,  if  the  staff  knows  that  the 
policy-makers  are  concerned  with  providing  a  more  free  atmos- 
phere with  minimal  restrictions  on  liberty,  routine  determinations 
will  undoubtedly  be  affected.'* 

Recommendations 

1.  Penalties  for  violation  of  hospital  rules  should  be  clearly  de- 
termined and  posted. 


2.     Staff  training  on  the  use  of  discretion  should  be  emphasized 
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31.  Pennsylvania  ex  rel.  Rafferty  v.  Philadelphia  Psychiatric  Center,  Civil 
No.  72-2521  (E.D.  Pa.,  fUed  Jan.  16,  1973),  is  a  case  in  which  the  state  has 
joined  with  a  nurse  in  filing  suit  against  a  private  menUl  hospital  which  fired 
the  nurse  after  she  publicly  criticized  her  former  employer,  a  state  mental  hos- 
pital. The  suit  seeks  to  guarantee  hospital  employees'  first  amendment  right 
to  criticize  institutions  and  seeks  to  make  clear  the  state's  interest  in  deterring 
improper  practices  at  the  staff  level. 

32.  Again,  the  analogy  between  prisons  and  mental  hospitals  seems  appro- 
priate; the  following  statement  regarding  prison  guards  is  equally  applicable  to 
the  staff  in  mental  hospitals: 

In  fact,  prison  guards  may  be  more  vulnerable  to  the  corrupting  in- 
fluence of  unchecked  authority  than  most  people.  It  is  well  known 
that  prisons  arc  operated  on  minimum  budgets  and  that  poor  salaries 
and  working  conditions  make  it  difficult  to  attract  high-calibre  pereon- 
nel.  Moreover,  the  "training"  of  the  officers  in  dealing  with  ob- 
streperous prisoners  is  but  a  euphemism  in  most  states.  Landman  v 
Peyton,  370  F.2d  135,  140  (4th  Cir.  1966). 
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3.  Staff  should  plainly  indicate  their  actions  and  their  reasons 
therefor  within  the  patient's  hospital  record.^' 

4.  Proper  medical  standards'*  should  be  closely  followed;  that 
is,  reports  of  incidents  and  complaints  should  include  the  pa- 
tient's description  and  explanation.  It's  suggested  that  a  form 
be  used  so  the  patient  may  write  or  dictate  his  or  her  version  of 
the  incident  and  that  this  form  be  attached  to  the  staff  report. 
Both  reports,  of  course,  would  become  part  of  the  medical  rec- 
ord." 

5.  An  effective  grievance  consideration  mechanism  should  be  es- 
tablished. Such  mechanisms  may  take  a  number  of  forms  de- 
pending upon  the  resources  available  to  the  hospital.  One  simple 
and  inexpensive  method  is  to  provide  "Suggestion  and  Complaint" 
forms  to  patients  with  guaranteed  intramural  delivery  to  the  hos- 
pital director's  office  or  mail  delivery  to  the  state  capitol.  Another 
possibility  is  a  grievance  conMnittee  composed  of  staff  and  pa- 
tients which  would  investigate  and  take  action  on  complaints. 
However,  the  most  effective  method  of  assuring  that  low  level  dis- 
cretionary decisions  will  be  subject  to  potential  review  is  to  pro- 
vide a  non-hospital  "ally/ advocate"  (with  the  resources  to  insti- 
tute litigation)  to  represent  the  patient  to  the  administration. 

Whatever  method  is  selected,  a  grievance  consideration 
mechanism  would  have  an  effect  far  beyond  settlement  of  an  in- 
dividual case.  Enforced  accountability  to  the  consumers  of  their 
services  would  force  nurses  and  aides  to  learn  and  abide  by  hos- 
pital policies. 

The  Privilege  System 

Description 

There  is  no  aspect  of  patient  behavior  which  escapes  the 
machinations  of  the  privilege  system.  All  actions  or  omissions 
carry  the  potential  of  influencing  the  acquisition,  retention  or  loss 
of  privileges.    Patients  devote  much  of  their  thought  and  energy 

33.  See  Joint  Commission  on  Accreditation  of  HosprrALS,  Standards  for 
Psychiatric  Facilities  (1972). 

34.  Paris  State  Hospital  standards  require  that  "the  complaint  of  others  re- 
garding the  patient  is  included  [in  the  medical  records]  as  well  as  the  patient's 
comments."  Medical  Records  (for  Paris  State  Hospital),  in  accordance  with 
the  requirements  of  the  Joint  Commission  on  Accreditation  of  Hospitals  and 
the  Department  of  Welfare,  paragraph  (a)(3)  (on  file  with  the  author). 

35.  See,  e.g.,  Williams  v.  Robinson,  432  F.2d  637,  642-43  (D.C.  Cir.  1970). 
where  the  court  stated: 

On  their  face,  the  records  must  be  adequate  to  demonstrate  the  propri- 
ety ..  .  of  the  challenged  decision.  If  the  records  are  not  adequate 
on  their  face,  they  may  not  be  rehabilitated  by  a  subsequent  demon- 
stration in  court. 
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to  the  procurement  of  privileges  and  the  fear  and  avoidance  of 
their  restriction.  The  big  stick  wielded  by  hospital  staff  is  the 
withdrawal  of  privileges — -in  hospital  terminology,  "restriction."'" 

At  Paris  State  Hospital,  after  an  initial  period  of  total  restric- 
tion (lasting  one  to  two  weeks),  the  new  patient  is  given  "group" 
or  "grounds"  privileges.  Usually,  group  privileges  are  granted 
first  and  grounds  follow  at  a  later  date.  "Group  privileges  permit 
the  patient  to  attend  activities  with  groups  of  other  patients  under 
the  supervision  of  an  employee,  volunteer  or  relative."^^  Refer- 
ring to  grounds  privileges,  the  Patient  and  Relative  Manual  states: 

Patients  accepting  ground  privileges  agree  to  the  following: 

(1)  that  they  will  not  permit  these  privileges  to  interfere 
with  their  treatment  program  and  will  attend  all  activities 
as  scheduled; 

(2)  not  to  leave  the  hospital  grounds; 

(3)  that  they  will  restrict  their  movement  on  the  grounds 
to  the  regular  paved  roads  and  observe  the  north  boundary 
of  the  green  benches  on  First  Avenue  before  Darby  Road, 
and  the  south  boundary  of  the  employees'  cafeteria  build- 
ing. 

(4)  not  to  loiter  in  front  of  or  to  enter  Building  #3  unless 
they  have  a  specific  assignment  there; 

(5)  to  return  to  their  own  ward  when  the  street  lights  go  on 
in  the  evening,  except  to  attend  planned  activities  in  the 
Recreation  Building  and  then  return  directly  to  their  ward. 
Patients  are  requested  not  to  enter  the  South  Hall  of  the  first 
floor  of  Building  #4  or  any  physician's  office  unless  he  has 
an  appointment,  and  not  to  enter  any  other  ward  areas.  Pa- 
tients may  visit  on  the  patios  or  in  the  lobbies  of  other  build- 
ings. 

Patients  having  ground  privileges  are  requested  to  sign  out  in 
a  designated  book  in  each  ward  so  that  they  may  be  lo- 
cated at  any  time.^* 

Another  sort  of  privilege  provides  the  opportunity  to  leave  the 
hospital  property  for  the  day,  the  weekend  or,  occasionally,  for 
longer  periods. 

36.  That  the  privilege  system  has  infiltrated  into  the  most  trivial  aspects 
of  daily  existence,  with  a  depth  that  exceeds  its  justification,  may  be  illustrated 
by  the  following  two  signs  posted  in  the  Recreation  Building,  the  first  by  the 
four  bowling  lanes  and  the  second  sign  in  front  of  vending  machines  just 
within  the  building's  entrance: 

DO  NOT  ROLL  BALLS  DOWN  THE  ALLEY  IF  YOU  ARE  NOT 

BOWLING.    RESTRICTION  WILL  FOLOW. 
PLEASE  DISPOSE  OF   ALL  TRASH   IN  THE  WASTE   BASKETS. 

if  not  disposed  properly — new  restrictions  will  follow. 

37.  Paris  State  Hospital,  Patient  and  Relative  Manual  II  (1967)  (on  file 
with  the  author)   [hereinafter  cited  as  Patient  and  Relative  Manual]. 

38.  Id.  at  12-13. 
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According  to  hospital  policy,  decisions  to  grant  privileges, 
and  later  decisions  to  revoke  or  regrant  them,  are  made  by  the 
patient's  psychiatrist  and  entered  by  that  person  on  the  patient's 
medical  record.  Actually,  my  observations  indicate  that  the  nurs- 
ing and  aide  staff  possesses  the  effective  decisionmaking  power 
with  reference  to  everything  following  the  routine  initial  lifting 
of  restrictions. 

Privileges  may  be  revoked  for  a  myriad  of  reasons.  Two 
patients  note  that  revocation  will  result  from  "getting  in  any  kind 
of  trouble"  or  "if  you  don't  do  what  you're  'spozed  to."  Privileges 
are  routinely  withdrawn  by  the  staff  as  punishment,  for  example, 
for  refusal  of  medication  or  a  refusal  to  clean  up  one's  room  or  to 
perform  one's  work  assignment.  The  above  "offenses"  usually 
call  for  a  one  day  confinement  to  the  ward.  Less  well-defined  be- 
havior, however,  may  result  in  the  same  sanctions.  To  illustrate: 
One  day,  while  lunching  in  the  snack  bar,  I  met  Gloria,  a  pa- 
tient whom  everyone  seemed  to  know.  She  was  wiping  tables, 
singing  and  swaying  to  juke  box  music,  being  friendly  and  ex- 
changing comments  with  people.  A  week  later,  I  learned  that 
Gloria  had  been  restricted  to  her  "open"  building  for  "carrying 
on."  Asked  for  a  clarification  of  this  term,  a  nurse  could  state 
only  that  Gloria  had  been  "singing  and  dancing  in  the  canteen 
and  hanging  on  to  people." 

The  curious  coexistence  of  punishment  and  therapeutic  mo- 
tives are  evidence  in  these  not  wholly  logical  comments  by  a 
nurse: 

They  would  not  get  grounds  while  they  are  refitting  medi- 
cine because  then  you're  defeating  your  whole  purpose. 
You're  rewarding  them  with  grounds  when  they're  not  really 
taking  their  medicine.  You  wouldn't  give  them  grounds  if 
they  were  still  refusing  their  medicine.  That  doesn't  make 
sense.  If  they're  well  enough  to  have  groimds,  they're 
well  enough  to  take  their  medicine. 

I  heard  another  nurse  justify  the  use  of  seclusion  for  a  patient  on 
the  grounds  that,  for  the  particular  patient,  revocation  of  priv- 
ileges was  "not  enough  punishment."  Two  additional  staff  mo- 
tives are  prevention  of  unauthorized  leaves  and  a  concern  with 
"appearances,"  that  is,  publicly  appropriate  behavior;  both  mo- 
tives are  illustrated  by  the  foU.owing  reply  of  a  nurse  to  my  re- 
quest for  reasons  for  removal  c .  privileges: 

Like  I  have  a  patient,  Sandra  Myers.    Sometimes  she  packs 
her  clothes  and  says,  "I'm  going  home.     I'm  going  home." 
Then  I  hold  her  grounds.    That's  one  instance. 
Another  instance  is  someone  who  is  very  upset  like  Jano  Gan- 
zer.    She  would  scream  at  the  top  of  her  lungs,  "You  murder- 
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ers,  you  torture  me.  You're  making  my  nose  big."  Very  de- 
lusional in  her  talk.  Not  only  delusional  but  screaming  at  the 
top  of  her  lungs  and  offending  other  people.  We'll  hold 
her  grounds  for  that  afternoon.  She  quiets  down.  She  will 
keep  on  doing  it  for  about  ten  minutes  but  she  knows  she  has 
to  quiet  down  because  she  can't  go  down  to  the  lobby  and  act 
like  that.  I  pointed  out  to  her  that  if  she's  not  able  to  act 
appropriately,  then  she's  not  able  to  go  down. 

No  review  of  privilege  decisions  is  practically  available  to  pa- 
tients. Despite  hospital  policy,  the  nurses'  notes  and  doctors'  or- 
ders in  the  medical  record  most  often  include  (though  not  as  a 
rule)  only  the  staff's  version  of  the  incident  which  precipitated  the 
decision.  Patients  confirmed  that  they  were  rarely  asked  for  their 
side  of  the  story  and  complained  that  they  were  frequently  left 
in  the  dark  as  to  the  reasons  for  their  restriction. 

Discussion 

From  the  hospital's  point  of  view,  the  privilege  system  pro- 
vides incentive  for  positive  behavioral  change  as  it  performs  its 
therapeutic  fimction  in  the  ward's  milieu.^^  A  commentator  is 
under  great  pressure  to  tread  lightly  in  this  area  because  of  the 
fundamental  importance  of  the  privilege  system  to  the  hospital 
organization.  Mail  censorship  or  room  searches,  for  example, 
could  be  abandoned  with  a  minimum  of  pain  and  suffering;  how- 
ever, weakening  or  eliminating  the  privilege  system  might  be  so 
threatening  to  the  power  of  the  staff  as  to  preclude  serious  con- 
sideration of  its  desirability. 

While  patients  are  manipulated  by  staff  into  desired  behavior, 
they  also  learn  to  use  the  privilege  system  for  personal  advantage. 
Alert  patients,  if  they  want  to  leave  the  hospital  or  maximize  their 
freedom  within  it,  quickly  leam  how  to  be  a  "good"  patient;  that 
is,  they  leam  which  overt  behaviors  and  verbalisms  will  elicit  re- 
wards and  which  will  result  in  punishment.  Though  hallucina- 
tions, anxiety  or  paranoia  may  remain,  they  are  hidden  from  the 
staff  by  the  "good"  patient.  One  possible  professional  response  to 
this  adaptation  is  to  applaud  the  patient  for  learning  the  skills  of 
lying  and  pretense  which  pervade  life  "outside."  Another  reac- 
tion is  concern  for  the  masking  of  some  of  the  very  human  prob- 
lems in  living  which  might  have  prompted  the  patient's  hospitali- 
zation— problems  which,  since  unresolved,  are  likely  to  continue 
to  create  difficulty  after  release.  The  entire  constellation  of  issues 
which  arise  from  this  "good  patient"  syndrome  illustrates  a  basic 
shortcoming  in  the  privilege  system. 

39.    See  generally  Goffman,  supra  note  3. 
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Another  troublesome  aspect  of  the  privilege  system  is  the 
subjection  of  people  who  are  already  deprived  of  their  liberty,  to 
further  restriction  on  the  basis  of  unreasonable,  minor,  often  triv- 
ial justifications.  "Carrying  on"  or  "upsetting  people"  outside  the 
hospital  earn  one  a  bit  of  social  ostracism  and  possibly  the  loss 
of  an  acquaintance  or  two;  such  behavior  would  not  result,  as  it 
does  in  the  hospital,  in  losing  the  "privilege"  of  walking  in  the 
sun  or  using  the  telephone. ^° 

Procedural  due  process  would  require,  at  the  least,  accurate 
and  full  hospital  records  as  to  staff  actions  and  the  reasons  there- 
for to  assure  that  all  relevant  information  (including  the  patient's 
explanation)  has  been  taken  into  account  and  that  a  permissible 
decision  has  been  made.^' 

A  potential  legal  restriction  on  the  privilege  system  is  the  set 
of  absolute  in-hospital  rights  established  by  Wyatt  v.  Stickney,*^ 
the  landmark  right  to  treatment  case.  Although  the  Wyatt  court 
carefully  permitted  the  limitation  of  some  "privileges"  by  hospital 
professionals  (e.g.,  the  right  to  visitation  and  telephone  commu- 
nications)," there  are  some  rights  which  were  recognized  with 
no  qualifications  whatsoever.  For  example,  "[pjatients  have  a 
right  to  be  outdoors  at  regular  and  frequent  intervals,  in  the  ab- 
sence of  medical  considerations,"**  the  right  to  regular  exercise 
periods  and  facilities,*^  the  right  to  religious  worship,*®  the  right 
to  interaction  with  the  opposite  sex,*^  and  the  right  to  a  television 
in  the  dayroom.*^  Following  other  decisions  in  the  mental  health 
law  field,  the  Wyatt  court  held  that  "patients  have  a  right  to  the 
least  restrictive  conditions  necessary  to  achieve  the  purposes  of 
commitment."*^  This  right  v/ould  include  the  right  to  privileges 
if  the  person's  mental  condition  were  such  that  privileges  could 

40.  The  attempt  to  distinguish  the  hospitalized  patient  from  the  psy- 
chiatric outpatient  or  physically  ill  person  on  the  basis  that  the  men- 
tal patient  must  be  controlled  (by  drugs,  locked  doors  or  restraints) 
to  prevent  physical  injury  is  not  persuasive.  Mental  illness  is  not 
necessarily  equatable  with  danger.  .  .  . 

Gay,    Deficiencies    of    Community    Based    Facilities    in    Relation    to    St. 
Elizabeth's  Patients  2  (1972). 

41.  On  judicial  review  of  hospital  decisions  regarding  internal  administra- 
tion, the  issue  is  whether  the  hospital  "has  made  a  permissible  and  reasonable 
decision  in  view  of  the  relevant  information  and  within  a  broad  range  of  discre- 
tion." Tribby  v.  Cameron,  379  F.2d  104  (D.C.  Cir.  1967).  See  also  Goldberg 
V.  Kelly,  397  U.S.  254  (1970);  Covington  v.  Harris,  419  F.2d  617  (D.C.  Cir. 
1969). 

42.  344  F.  Supp.  373  (M.D.  Ala.  1972). 

43.  Id.  at  379. 

44.  Id.  at  381. 

45.  Id. 

46.  Id. 

47.  Id. 

48.  Id.  at  382. 

49.  Id.  at  379.      The    doctrine    of    "least    restrictive    alternative" 
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be  taken  advantage  of  without  adverse  consequences;  use  of  the 
privilege  system  as  punishment  or  for  manipulation  of  behavior 
vi'ould,  under  this  reasoning,  be  prohibited.'^*' 

Recommendations 

The  privilege  system  is  punishment  therapy.  It  could  be  oth- 
erwise. It  could  be  a  system  of  enforceable  community  rules  ac- 
cepted as  legitimate  by  all  concerned  while  recognizing  the  ab- 
solute rights  described  above.  To  effect  this  suggested  transfor- 
mation, the  following  recommendations  are  made: 

1.  Offenses  and  punishments  should  be  clearly  defined  in  a  pub- 
lished and  distributed  "schedule." 

2.  Patients  should  have  a  significant  part  in  formulating  the 
community  rules. 

3.  The  rules  should  govern  all  members  of  the  hospital  com- 
munity. In  additiou  to  sanctions  for  patient  offenses,  there  should 
be  sanctions  against  a  nurse  or  aide  who,  for  example,  secludes 
without  a  doctor's  order,  and  against  a  physician  who  revokes  a 
patient's  privileges  without  sufficient  cause. 

4.  An  uncomplicated  "judicial"  system  should  be  established  for 
minor  restrictions  to  resolve  disputed  questions  of  fact.^^  Admin- 
istrative review  should  be  available. 

Room  Searches 
Description 

One  assigned  duty  of  the  nursing  and  aide  staff  at  Paris  State 
Hospital  is  to  make  regular  searches  of  patients'  rooms.  Ac- 
cording to  the  institution's  assistant  superintendent,  decisions  as 

applied  in  the  menUl  health  commitment  area  in  Lake  v.  Cameron,  364  F.2d 
657  (D.C.  Cir.  1966).  See  also  Wcrler,  The  Ad  minis:  ration  of  Psychiatric 
Justice:  Theory  and  Practice  in  Arizona,  13  Ariz.  L.  Rev.  1  (1971).  This 
concept  was  extended  to  the  in-hc-pital  situation  by  Covington  v.  Harris, 
419  F.2d  617  (DC.  Cir.  1969). 

50.  For  an  excellent  examination  of  the  status  of  "absolute"  rights  within 
the  mental  hospital  see  Wcxler,  Token  and  Taboo:  Behavior  Modification, 
Token  Economics  and  the  Law,  61  Cal.  L.  Rev.  81,  93-95  (1973). 

51.  A  number  of  prisoners'  rights  cases  have  articulated  procedures  for  use 
in  disciplinary  actions  for  minor  violations.  These  would  be  appropriate  for 
use  in  the  mental  hospital  privilege  revocation  context.  Bundy  v.  Cannon, 
328  F.  Supp.  165  (D.  Mo.  1971)  required  (1)  representation  by  another  inmate 
or  staff  member,  and  (2)  a  written  decision  with  a  reasoned  basis  for  findings 
and  recommendations.  For  minor  inmate  offenses  within  the  Virginia  penal 
system,  a  federal  district  court  compelled  (1)  verbal  notice,  (2)  an  impartial 
tribunal,  and  (3)  a  chance  to  cross  examine  the  complaining  officer,  and  to 
present  testimony  in  defense.  Landman  v.  Royster,  333  F.  Supp.  621  (ED 
Va.  1971). 
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to  the  extent  and  scheduling  of  searches  are  made  by  the  nurses 
on  the  ward. 

Actual  practice  appears  to  vary  widely.  One  nurse  told  me 
that  spot  checks  are  made  once  a  week.  Other  units  make  regu- 
lar thorough  searches  of  bedside  cabinets  in  all  patient  rooms  and 
dormitories.  Often,  patients  do  not  know  that  these  searches  are 
made  because  they  are  accomplished  while  the  patients  are  at 
meals  or  about  on  the  grounds. 

Policies  are  often  embodied  in  notices  posted  inside  the  nurs- 
ing station  (beyond  the  view  of  patients).    For  example: 
June  28,  1971 

THE  AIDES  ARE  INSTRUCTED  TO  MAKE  A  THOR- 
OUGH SEARCH  OF  BEDSIDE  CABINETS  ONCE  A 
WEEK  (UNLESS  OTHERWISE  NOTIFIED).  THIS  IS 
TO  CONFISCATE  MATCHES  AND/OR  OTHER  CON- 
TRABAND. THE  AIDES  ARE  TO  SELECT  THE  DAY 
&  TIME  AND  FOLLOW  THROUGH. 

/$/  Miss  Random 
"Contraband"  apparently  includes,  in  addition  to  matches, 
such  articles  as  sharp  or  pointed  instruments,  drugs,  alcoholic 
beverages,  any  glass  articles,  spiked  heels,  umbrellas  and  razor 
blades.  These  items  are  listed  in  the  Patient  and  Relative  Man- 
uaP"^  as  items  which  "[v]isitors  are  not  permitted  to  bring."'' 
I  have  not  been  able  to  locate  any  list  of  officially-designated  con- 
traband, nor  are  patients  given  any  such  list. 

Occasional  specific  searches  are  conducted  in  addition  to 
the  routine  ones.  For  example,  if  a  safety  razor  was  found  miss- 
ing after  the  "sharp  count,""  every  room  on  the  locked  ward 
would  be  searched.  In  an  unlocked  ward  or  building,  "the  whole 
building  is  given  a  shakedown,"  as  one  nurse  told  me,  if  a  par- 
ticular patient  were  suspected  of  possessing  contraband  or  if  there 
were  a  belief  on  the  part  of  the  staff  (based  either  on  an  inform- 
ant's tip"  or  unsubstantiated  feelings)  that  some  patient  might 
have  violated  the  rules.  This  is  the  general  policy  as  confirmed 
by  the  hospital  psychiatrists  and  administrators. 

The  major  justification  for  this  stringent  policy  is,  of  course, 
hospital  security.     The  hospital  administration  seeks  to  deter  or 


52.  See  Patient  and  Relative  Manual,  supra  note  37  at  11. 

53.  Id. 

54.  "Sharp  count"  is  the  regular  check  and  count  of  sharp  and  pointed  ob- 
jects (e.g.,  safety  razors,  scissors)  which  are  kept  on  the  ward  for  limited 
patient  use  and  are  locked  in  a  nursing  station  cabinet. 

55.  When  acting  pursuant  to  an  informant's  disclosures,  the  hospital  staff 
does  not  limit  the  search  to  the  location  or  person  described  by  the  informant 
because,  I  was  told,  "he's  probably  lying." 
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prevent  suicide  attempts,  assaults  and  other  untoward  events.  The 
factual  basis  for  this  concern  may  be  indicated  by  an  analysis 
of  Paris  State  Hospital's  official  records  of  all  incidents  for  Feb- 
ruary, 1972;  during  this  month,  16,646  patient/days  of  service 
were  provided. 

There  were  a  total  of  four  relatively  trivial  self-inflicted  in- 
juries during  that  month,  all  occurring  in  the  unlocked  wards. 
These  were  described  as  follows:  (1)  drank  soap  and  bleach  so- 
lution, (2)  abrasion  of  head,  (3)  attempted  strangulation,  and 
(4)  punched  door — injured  hand.  Seven  patients  were  attacked 
by  other  patients,  three  others  were  bitten  and  one  was  sexually 
assaulted.  There  was  one  case  of  illicit  use  of  drugs  and  a  similar 
case  involving  alcohol.  These  seventeen  incidents  yield  a  rate  of 
only  one  per  979  patient/ days. 

Discussion 

The  extremely  low  rate  of  incidents  at  Paris  indicates  that 
there  is  little  problem  with  disruptive  or  dangerous  patient  be- 
havior. Although  it  may  be  argued  that  this  is  due  simply  to  the 
effectiveness  of  the  contraband  policy,  other  evidence  suggests 
that  this  is  not  the  case.  The  fact  is  that  the  overwhelming  ma- 
jority of  mental  patients  in  the  United  States  are  not  dangerous 
to  themselves  or  others. °®  Most  patients  could,  without  adverse 
effect,  leave  the  hospital  for  outplacement  in  the  community — in 
nursing  homes,  foster  homes,  halfway  houses,  the  patients'  own 
homes  or  special  personal  care  facilities. ^^  Thus,  although  the 
mental  hospital  may  legitimately  be  concerned  with  the  potential 
for  danger  created  by  the  presence  of  items  which  would  facilitate 

56.  See  note  40,  supra. 

57.  One  major  study  of  4,000  patients  at  St.  Elizabeth's  Hospital  in  Wash- 
ington, D.C.,  found  that  "68%  of  the  patient  population  has  no  behavior  prob- 
lem which  could  limit  outplacement.  Thus,  none  of  these  patients  could  be 
considered  'dangerous  to  themselves  or  others'  by  any  definitions  of  the  terms." 
Abraham  &  Bucker,  Preliminary  Findings  from  the  Psychiatric  Inventory  3 
(1971)  (on  file  with  the  author).  Those  with  problems  were  described  as 
"assaultive"  (10%  of  the  total  population),  "destructive"  (5%),  "suicidal" 
(3%),  "sexual"  (3%),  "alcoholic"  (7%)  and  "other"  (4%).  Id.  at  Table  I. 
Another  commentator  concluded  that: 

there  is  a  large  proportion  of  the  patient  population,  43  per  cent, 
whose  presence  in  the  hospital  cannot  readily  be  explained  in  terms 
o£  their  psychiatric  condition.  Their  presence  suggests  the  putative 
character  of  the  societal  reaction  to  deviance,  and  that  for  at  least  a 
near  majority  of  the  patients,  their  status  is  largely  ascribed  rather 
than  achieved. 

T.  SCHFFF,  BEtNG  MEhfTALLY  IlL:  A  SOCIOLOGICAL  THEORY  168  (1966).  See 
also  Mendel,  Brief  Hospitalization  Techniques,  6  CtJKRENT  Psychutrjc  T>iera- 
piES  310  (1966)  which  discusses  a  study  in  which  75%  of  almost  3,000  patients 
with  a  diagnosis  of  schizophrenia  were  found  to  be  suitable  for  discharge  to  the 
community. 
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a  self-inflicted  injury  or  assault,  the  need  for  security  is,  at  best, 
a  minimal  one;  tight  security  measures  should  have,  as  their  tar- 
get population,  only  that  minority  of  patients  who  are  identified  as 
"dangerous."''^ 

All  patients  have  a  vital  and  constitutionally  protected  inter- 
est in  maintaining  their  own  bit  of  private  space  and  property  in 
the  otherwise  impersonal  institution;''^  during  searches  for  alleg- 
edly dangerous  contraband,  the  nurse  or  aide  may  peruse  and 
handle  private  papers,  diaries,  books,  secreted  foods,  contracep- 
tives or  other  items.  The  patient  has  the  right  to  keep  these  and 
other  personal  effects  from  the  eyes  and  hands  of  others.  The 
authors  of  the  Constitution  "sought  to  protect  Americans  in  their 
beliefs,  their  thoughts,  their  emotions,  and  their  sensations.  They 
conferred,  as  against  the  Government,  the  right  to  be  left  alone 
— the  most  comprehensive  of  rights  and  the  right  most  valued  by 
civilized  men.'""*  Surely,  each  and  every  mental  hospital  patient 
cannot  be  thought  to  have  abandoned  in  all  respects  their  right 
to  be  left  alone.  Treatment  of  a  person  for  "mental  illness"  is 
no  justification  for  denial  of  the  constitutional  and  human  right 
to  privacy.*' 

Furthermore,  the  fourth  amendment  prohibits  both  whole- 
sale shakedowns  of  wards  and  buildings  on  tips  from  often  anony- 
mous or  untrustworthy  informants,  and  routine  checks  of  per- 
sonal property  in  bedside  cabinets  and  elsewhere. 

Lankford  v.  Gehton^^  was  an  action  to  enjoin  mass  police 
investigation  of  more  than  300  locations,  mostly  private  homes 
and  most  involving  searches,  in  an  unsuccessful  effort  to  locate 
"armed  and  dangerous"  robbers.  At  the  hearing,  police  officers 
"testified  that  in  serious  cases  it  was  routine  to  make  searches  of 
homes  on  the  basis  of  anonymous  calls."*"'^  The  court  ordered 
such  searches  without  probable  cause  enjoined;  its  discussion  in- 
cluded the  following  paragraph  which  applies  as  well  to  both  the 
serious  and  routine  situations  facing  the  mental  hospital  worker: 

In  ordering  the  issuance  of  an  injunction  we  have  not  blotted 

from  our  consideration  the  serious  problems  faced  by  the 

58.  There  are  doubtless  some  patients  who  want  the  protection  from  re- 
duced self-control  which  is  offered  by  the  search-and-find  hospital  policy.  Es- 
pecially for  truly  voluntary  patients  who  hospitalized  themselves  in  order  to 
work  through  their  destructive  feelings  and,  in  effect,  contracted  with  Paris  for  a 
"safe"  environment,  this  motive  must  be  respected. 

59.  Cj.  Stanley  v.  Georgia,  394  U.S.  557  (1969);  Griswold  v.  Connecticut, 
381  U.S.  479  (1965). 

60.  Olmstead  v.  United  States,  277  U.S.  438,  478  (1928)  (Brandcis,  J.,  dis- 
senting). .... 

61.  Wyatt  V.  Stickney,  344  F.  Supp.  313,  379  (M.D.  Ala.  1972)  explicitly 
holds  that  mental  "[p]atients  have  a  r^ght  to  privacy  and  dignity." 

62.  364  F.2d  197  (4th  Cir.  1966). 

63.  Id.  at  200. 
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law  enforcement  officer  in  his  daily   work.      His  training 
stresses  the  techniques  of  the  prevention  of  crime  and  the 
apprehension  of  criminals,  and  what  seems  to  him  to  be  the 
logical  and  practical  means  to  solve  a  crime  or  to  arrest  a  sus- 
pect may  turn  out  to  be  a  deprivation  of  another's  consti- 
tutional rights.  .  .  .     While  fully  appreciating  the  exceed- 
ingly difficult  task  of  the  policeman,  a  court  must  not  be 
deterred  from  protecting  rights  secured  to  all  by  the  Con- 
stitution.** 
Simply  because  the  mental  health  professional  sees  the  shakedown 
as  the  "logical  and  practical"  means  to  locate  offending  patients 
does   not  justify  depriving   them   of   their   constitutional   rights. 
This  is  especially  so  in  the  hospital  situation  where  dozens  of  in- 
nocent persons  will  suffer  the  inconvenience  and  indignity  of  a 
vain  search  so  that  the  authorities  may  locate  the  one  person  who 
may  have  in  his  or  her  possession  an  item  which  may,  at  some 
indeterminate  future  time,  cause  an  unspecifiable  harm,  which 
may  or  may  not  be  serious. 

The  United  States  Supreme  Court,  in  Camara  v.  Municipal 
Court,^^  held  that  an  inspector  attempting  to  enforce  a  local  hous- 
ing code  could  not  maJce  a  generd  area  inspection  without  a 
warrant.  The  Court  declared  that  the  Fourth  Amendment  ap- 
plied to  routine  periodic  inspections  conducted  under  regulatory 
laws.    It  said: 

It  is  surely  anomalous  to  say  that  the  individual  and  his 
private  property  are  fully  protected  by  the  Fourth  Amendment 
only  when  the  individual  is  suspected  of  criminal  behavior. 
.  .  .     The  practical  effect  of  this  system  is  to  leave  the 
occupant  subject  to  the  discretion  of  the  official  in  the  field. 
This  is  precisely  the  dl'^cretion  to  invade  private  property 
which   we   have   consistently   circumscribed   by   a   require- 
ment that  a  disinterested  party  warrant  the  need  to  search.**' 
Similarly,  although  the  nurses  and  aides  are  not  law  enforce- 
ment authorities  and  routine  searches  may  arguably  be  a  proper 
interest  on  the  part  of  the  hospital,  the  institution  must  meet  the 
constitutional  test  of  reasonableness  to  justify  intrusions  into  a 
patient's  effects  without  consent.*^    It  is  highly  unlikely,  because 
of  their  condition,*^  that  most  patients  would  come  into  posses- 

64.  Id.  at  204. 

65.  387  U.S.  523  (1967). 

66.  Id.  at  530-32. 

67.  It  would  be  impermissible  to  distinguish  between  the  mental  hospital 
situation  and  that  in  Lankford  and  Camara  on  the  grounds  that  those  cases 
involved  searches  of  persons'  residences.  "[T]he  fourth  amendment  protects 
people,  not  places."  Katz  v.  United  States,  389  U.S.  347,  351  (1967).  In  any 
case,  the  mental  hospital  is,  at  least  for  a  temporary  time,  the  home  of  the 
subject  of  the  search. 

68.  See  notes  56  and  57  supra. 
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sion  of  contraband.  Thus,  it  is  difficult  to  discern  any  legitimate 
reason  for  discretionary  routine  searches  of  all  rooms  and  dormi- 
tories.*" 

Recommendations 

A  policy  which  would  be  constitutional  and  cognizant  of  hu- 
man dignity  would  be  to  ban  mass  periodic  and  shakedown 
searches  entirely  and  to  allow  searches  only  where  there  is  prob- 
able cause  to  believe  that  the  contraband  rules  have  been  violated 
and  that  the  subject  of  the  search  is  the  violator.^" 

A  Maryland  court  has  defined  procedures  which  must  be 
followed  in  searches  conducted  at  the  Patuxent  Institution  for 
adult  "defective  delinquents,""  a  special  facility  whose  specific 
responsibility  is  to  provide  psychatric  treatment  for  offenders  com- 
mitted there.  The  following  suggestions  are  based  upon  that 
court's  determinations. 

1.  Searches  must  be  conducted  with  maximum  respect  and  min- 
imum discomfort  to  the  patients. 

2.  Only  items  prohibited  by  explicit  rules  may  be  confiscated. 

3.  All  items  removed  in  searches  of  rooms  and  dormitories  must 
be  replaced  without  damage. 

69.  Fourth  amendment  law  as  developed  in  the  prison  and  school  contexts 
is  not  directly  applicable  to  the  mental  hospital  situation  despite  the  similarities 
of  all  three  institutions  as  "total  institutions."  See  Goffman,  supra  note  3. 
The  security  requirements  of  prisons  are  much  greater  than  those  of  hos- 
pitals; the  need  to  prevent  the  introduction  of  weapons,  tools  and  other  contra- 
band is  recognized  by  the  courts.  Compare  United  States  v.  Marin,  378  F.2d 
472  (2d  Cir.  1967)  (search  of  inmates  returned  from  escape);  Cline  v.  United 
States,  116  F.2d  275  (5th  Cir.  1940)  (search  of  inmate  about  to  be  transferred); 
People  V.  Frazier,  262  Cal.  App.  2d  630,  64  Cal.  Rptr.  447  (1968)  (search  of 
cell  revealing  homosexual  activity)  with  People  v.  Vasques,  275  N.Y.S.2d  14, 
9  N.E.2d  758  (1966),  in  which  the  opening  and  search  of  two  envelopes  which 
had  been  taken  from  an  inmate  were  held  to  be  unreasonable;  although  the 
taking  was  a  proper  protection  of  security  interests,  the  search  of  the  envelopes' 
contents  went  beyond  that  which  was  necessary  to  secure  those  interests. 

In  school  locker  search  cases,  the  private  areas  of  students  are  not  invaded 
as  the  mental  patients'  rooms  are.  Dormitory,  as  well  as  locker,  searches  have 
typically  involved  criminal  behavior,  frequently  with  the  police  participating  in  or 
initiating  the  search,  often  pursuant  to  a  warrant.  See,  e.g.,  People  v.  Overton, 
24  N.Y.2d  522,  249  N.E.2d  366,  301  N.Y.S.2d  479  (1969);  State  v.  Stein, 
203  Kan.  638,  456  P.2d  1  (1968),  cert.  den.  397  U.S.  947  (1970);  In  re  Donald- 
son, 269  Cal.  App.  2d  599,  75  Cal.  Rptr.  220  (1969);  Piazzola  v.  Watkins. 
316  F.  Supp.  624  (M.D.  Ala.  1970);  Moore  v.  Student  Affairs  Committee  of 
Troy  State  University,  284  F.  Supp.  725  (M.D.  Ala.  1968).  The  searches  in 
these  cases  are  quite  different  from  the  hospital's  administrative  searches  for 
items  the  possession  of  which  is  non-criminal.  None  of  the  cited  school  cases 
even  take  note  of  Camera. 

70.  One  psychiatrist  at  Paris  State  Hospital  already  follows  this  policy  in 
his  unit  with  apparent  success. 

71.  McCray  v.  Maryland,  10  Crim.  L.  Rptr.  2132  (Cir.  Ct.  Montgomery 
Co.  Md.  Nov.  11,  1971). 
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4.  Patients  have  a  right  to  be  present  during  any  search. 

5.  Patients  must  be  given  a  written  list  of  all  items  confiscated. 

Refusal  of  Treatment 

Description 

Paris  State  Hospital  official  policy  (although  unwritten),  ac- 
cording to  the  assistant  superintendent,  is  that  medication  is  not 
forcibly  administered  to  (1)  short-term  civil  court  commitments 
for  evaluation  prior  to  final  court  commitment  for  treatment,  (2) 
voluntary  patients,  and  (3)  persons  whose  religious  beliefs  pre- 
clude medication.  In  explaining  these  classifications,  the  admin- 
istrator indicated  that  a  voluntary  patient  would  be  given  a  choice 
between  cooperative  medication  and  leaving  the  institution;  how- 
ever, he  claims,  this  situation  "hasn't  arisen."  Also,  religious  ex- 
pressions would  be  ignored  if  they  were  part  of  the  "ideation"  of 
the  patient's  illness.  The  assistant  superintendent  expressed  his 
support  for  the  general  practice  of  enforced  medication  in  these 
terms:  "We  can't  just  sit  by  and  let  them  be  sick." 

A  patient  describes  the  policy  this  way.  If  medication  is  re- 
fused, "the  goon  squad  forces  you — a  needle  in  the  ass — and  then 
they  put  you  in  the  seclusion  room."  Most  of  the  staff  acknowl- 
edges that  a  patient's  group  or  grounds  privileges  will  be  with- 
held while  medication  is  being  refused,  whether  or  not  the  medi- 
cation is  actually  received  by  intramuscular  injection  ("I.M."). 
There  seems,  however,  to  be  some  difference  in  practice  among 
the  various  wards  regarding  the  use  of  seclusion  in  such  cases. 
One  nurse  denied  that  seclusion  is  ever  used  when  medication  is 
refused  while  an  aide  in  another  unit  freely  discussed  with  me  the 
techniques  for  forced  medication  and  subsequent  seclusion. 

A  psychiatrist  at  Paris  suggested  that  a  nurse  will  often  de- 
cide sua  sponte  to  medicate  a  patient  involuntarily  even  in  cases 
where  the  doctor  would  forego  the  medication  if  presented  with 
the  opportunity  to  choose.  Confronted  with  medical  records  or- 
dering medication,  the  nurse's  perceived  obligation  is  to  enforce 
the  "sacred"  word  of  the  doctor  and  the  patient's  willingness  to 
receive  such  medication  is  simply  ignored. 

A  nurse  on  one  ward  uses  an  approach  more  thoughtful  than 
summary  coercion.  She  first  attempts  to  discuss  the  refusal  with 
the  patient: 

I  point  out  the  benefits.  "You're  here  for  a  reason  and  if 
you  don't  take  your  medicine  you  won't  get  well.  This  is  one 
of  the  reasons  you're  here."  Most  of  the  time  they  do  take  it. 
Now  if  they  absolutely  refuse  and  there's  no  way  they  will 
take  it,  I  have  to  point  out  to  them  that  if  they  don't  take 
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their  medicine  by  mouth,  then  I'll  have  to  get  an  order  for 
an  injectable  medicine.     And  then,  80%  of  the  time,  they 
take  it  orally  and  maybe  20%   have  to  be  given  injections. 
It's  usually  once  or  twice  [in  their  hospitalization  that]  they 
refuse. 
It  is  probably  a  fear  of  the  "goon  squad"  and  other  sanctions 
rather  than  any  recognition  of  the  medical  benefit  which  limits 
medication  refusals  to  "once  or  twice"  in  a  patient's  hospital  ca- 
reer.   Another  factor  might  be  the  effect  of  the  medication  itself; 
as  one  doctor,  drawing  on  the  catchwords  of  his  trade,  pointed 
out  to  me,  some  medications  are  "miracles"  and  some  are  simply 
"chemical  restraints." 

The  assistant  superintendent  was  able  to  state  that  the  situa- 
tion in  which  a  voluntary  patient  refused  medication  and  was  of- 
fered an  opportunity  to  leave  "hasn't  arisen"  because  this  pur- 
ported policy  just  doesn't  exist  at  the  staff-patient  interface.  None 
of  the  nurses,  aides  or  treating  psychiatrists  made  any  distinction 
between  voluntary  and  involuntary  patients  in  terms  of  decisions 
to  invoke  sanctions  for  refusal  of  medication. 

In  one  open  ward  individual  choice  is  recognized,  appar- 
ently without  interfering  with  institutional  efficiency.  The  psychi- 
atrist in  charge  permits  his  patients  to  choose  their  medication 
and  to  determine  when  they  go  "on"  or  "off"  it.  If  a  patient  re- 
fuses, this  doctor  explains,  "I  don't  give  it  to  them.  And  then, 
when  they  get  unhappy,  I  say,  'Let's  try  it  my  way.'  " 

Discussion 

Patients  often  complain  that  the  direct  or  side  effects  of  most 
of  the  commonly  used  psychopharmaceuticals  leave  them  in  a 
daze,  slow  their  thought  processes,  create  confusion  and  engender 
apathy.'^  Unpleasant  or  unexpected  physical  disturbances  also 
may  accompany  certain  medications."^  These  problems  are  com- 
pounded by  the  fact  that  patients  are  told  little,  if  anything,  about 
the  effect  of  the  drugs  they  take  (except  that  it  will  make  them 
"feel  better")  and  often  the  drug's  name  is  kept  secret  from  them. 

72.  See  generally,  Goodman  &  Gillman,  The  Pharmecological  Basis  of 
Therapeutics  (4th  ed.  1970).  The  general  effects  of  the  commonly  used 
phenothiazine  drug  Thorazine  have  been  summarized  as  follows: 

In  short,  the  patient  is  no  longer  interested  in  himself,  others,  or  the 
situation  in  which  he  finds  himself;  he  becomes  quite  calm  and  easy 
to  manage.  With  repeated  administration,  the  patient  slowly  begins 
to  appear  less  drugged  but  remains  generally  unconcerned,  unquestion- 
ing and  much  easier  to  manage. 

Mental  Patient  Civil  Liberties  Project,   Patients'  Drug  Manual  3    (unpublished 

working  draft,  1972)  (on  file  with  the  author). 

73.  See  generally  authorities  cited  note  72  supra. 
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For  many  reasons,  therefore,  patients  may  justifiably  decide  that 
they  prefer  not  to  receive  prescribed  medication. 

The  right  to  refuse  treatment  is  based  upon  both  the  tradi- 
tional legal  concept  of  informed  consent  and  upon  fundamental 
constitutional  protections. 

Informed  Consent 

An  individual's  right  to  physical  and  psychical  integrity  is 
a  well-defined  legal^*  and  philosophicaF'  concept.     More  than 
eighty  years  ago,  the  United  States  Supreme  Court  declared: 
No  right  is  held  more  sacred,  or  is  more  carefully  guarded, 
by  the  common  law,  than  the  right  of  every  individual  to 
the  possession  and  control  of  his  own  person,  free  from  all 
restraint  or  interference  of  others,  unless  by  clear  and  un- 
questionable authority  of  law.    As  well  said  by  Judge  Cooley, 
"The  right  to  one's  person  may  be  said  to  be  a  right  of  com- 
plete immunity:   to  be  let  alone. "^^ 

In  general,  there  is  no  legal  obstacle  to  a  person's  decision  to 
live  with  great  pain  or  shorten  his  or  her  life  or  even  to  die^'  rather 
than  to  submit  to  a  physician's  recommendations  for  proper  med- 
ical treatment.^*    The  law  has  consistently  recognized  the  control 

74.  See,  e.g.,  Natanson  v.  Kline,  186  Kan.  393,  350  P.2d  1093  (1960)  Stack 
V.  New  York,  N.H.  &  H.R.R.,  177  Mass.  155,  157,  58  N.E.  686.  687  (1900) 
("The  common  law  was  very  slow  to  sanction  any  violation  of  or  interference 
with  the  person  of  a  free  citizen.");  Schloendorff  v.  Society  of  N.Y.  Hosp.,  211 
N.Y.  125,  105  N.E.  92  (1914);  Note,  Experimentation  on  Human  Beings,  20 
Stan.  L.  Rev.  99  (1967). 

75.  I.  Berlin,  Two  Concepts  of  Liberty  (1958): 

[T]here  ought  to  exist  a  certain  minimum  area  of  personal  freedom 
which  must  on  no  account  be  violated,  for  if  it  is  overstepped,  the 
individual  will  find  himself  in  an  area  too  narrow  even  that  minimum 
development  of  his  natural  faculties  which  alone  makes  it  possible  to 
pursue,  and  even  to  conceive,  the  various  ends  which  men  hold  good 
or  right  or  sacred.  It  follows  that  a  fiontier  must  be  drawn  between 
the  area  of  private  life  and  that  of  public  authority.  Where  it  is  to  be 
drawn  is  a  matter  of  argument,  indeed  of  haggling. 

76.  Union  Pacific  Ry.  v.  Botsford,  141  U.S.  250,  251  (1891). 

77.  See.  e.g..  In  re  Estate  of  Brooks,  32  111.  2d  361  (1965).  There  are 
some  cases  in  which  non-consensual  life-saving  medical  treatment  has  been  per- 
mitted. In  one  of  the  most  significant,  Georgetown  College  was  authorized  to 
perform  a  blood  transfusion  in  its  hospital  on  an  objecting  Jehovah's  Witness. 
The  patient  was  "in  extremis  and  hardly  compos  mentis"  and  those  two  factors 
(together  with  the  non -protesting  attitude  of  the  patient's  husband)  justified  the 
decision  of  the  court  to  intervene.  Application  of  Georgetown  College,  331 
F.2d  1000  (DC.  Cir.  1964),  rehearing  denied.  331  F.2d  1010  (D.C.  Cir. 
1964),  cert.  den.  sub.  nom.,  Jones  v.  Georgetown  College,  377  U.S.  978  (1964). 
In  the  mental  hospital,  it  is  rarely,  if  ever,  a  matter  of  such  life-or-death 
urgency  that  medication  be  consumed.  Even  in  the  rare  case,  there  may  be 
less  restrictive  and  oppressive  alternatives  available.    See  note  49,  supra. 

78.  A  doctor  might  well  believe  that  an  operation  or  form  of  treatment 
is  desirable  or  necessary  but  the  law  does  not  permit  him  to  substitute 
his  own  judgment  for  that  of  the  patient  by  any  form  of  artifice  or 
deception.    Natanson  v.  Kline,  186  Kan.  at  404,  350  P.2d  at  1104. 
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of  a  patient  over  his  or  her  body;  indeed,  doctors  have  long  been 
held  liable  for  the  least  touching  without  "informed  consent."^" 
Aside  from  asserted  concerns  for  the  "best  interests"  of  the 
patient*"'  and  for  administrative  quietude,  the  hospitals'  justifica- 
tions for  forced  medication  are  that  ( 1 )  patients,  unless  medicated, 
may  be  dangerous  to  themselves  or  others  and  (2)  hospitalized 
mental  patients  are  incompetent  to  refuse  consent.  As  discussed 
earlier,*^'  most  patients  arc  not  suicidal  or  assaultive  and,  for  those 
few  who  are,  a  less  restrictive  alternative  than  forced  medication 
should  be  sought.  With  reference  to  incompetency,  even  "from 
a  medical  viewpoint,  there  is  no  necessary  relationship  between 
commitability  and  incompetency."^-  The  trend  in  recent  years 
among  legislatures  has  been  toward  complete  separation  of  hos- 
pitalization and  incompetency;  it  has  been  recognized  that  their 
merger  may  needlessly  deprive  persons  of  essential  personal 
rights.^^ 

There  have  been  a  number  of  cases  in  which  the  doctrine  of 
informed  consent  has  explicitly  been  applied  to  the  mental  hos- 
pital situation.  Mitchell  v.  Robinson^*  concerned  a  malpractice 
action  for  convulsive  fractures  suffered  while  under  insulin  ther- 
apy. The  plaintiff  was  a  diagnosed  schizophrenic  who,  on  rec- 
ommendation of  his  physicians,  underwent  "combined  electro- 
shock  and  insulin  subcoma  therapy."^''  The  issue  in  the  case,  as 
stated  by  the  court,  was  "whether  in  the  circumstances  of  this  rec- 
ord the  doctors  were  under  a  duty  to  inform  their  patient  of  the 
hazards  of  the  treatment,  leaving  to  the  patient  the  option  of  liv- 
ing with  his  illness  or  of  taking  the  treatment  and  accepting  its 
hazards."^"  The  court  held  there  was  a  duty  to  inform  the  mental 
patient.*^ 

Lester  v.  Aetna  Casualty  &  Surety  Co^^  upheld  the  validity 
of  a  wife's  consent  to  electroshock  therapy  administered  to  her 
husband.  Although  the  husband  agreed  to  the  treatment,  there 
was  apparently  some  fear  on  the  part  of  the  hospital  and  the  wife 
that  if  he  were  told  of  the  hazards  in  great  detail  the  result  might 


79.  See  note  74,  supra.  See  also  W.  Prosser,  Handbook  of  the  Law  of 
Torts,  §   18  (4th  ed..  1971). 

80.  See  notes   11   and   16,  supra. 

81.  See  notes  56  and  57,  supra. 

82.  Davidson,  Forensic  Psychiatry  196  (1952). 

83.  Brakel  &  Rock,  note  10.  supra  at  250-265. 

84.  334  S.W.2d  11  (Mo.  1960). 

85.  Id.  at   12. 

86.  Id.  at  15. 

87.  See  Wilson  v.  Lehman,  379  S.W.2d  478  (Ky.  1964)  (trial  court 
properly  presumed  that  the  mental  patient  had  consented  to  treatments  to 
which  she  voluntarily  submitted). 

88.  240  F.2d  676  (5th  Cir.  1957). 
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be  catastrophic  to  his  personality.    The  court  made  it  quite  clear 
that  the  psychiatrist  is  not  exempt  from  the 

well  settled  principles  that  a  physician  must,  except  in  real 
and  serious  emergencies,  acquaint  the  patient,  or,  when  the 
circumstances  require  it,  some  one  properly  acting  for  him, 
of  the  diagnosis   and  the  treatment  proposed,   and  obtain 
consent  thereto,  express  or  implied,  and,  consent  obtained 
must  proceed  in  accordance  with  proper  reasonable  medical 
standards  and  in  the  exercise  of  due  care.^* 
The  informed  consent  cases,  both  in  the  general  medical  field 
and  in  the  mental  health  law  area,  support  the  principle  that 
mental  patients  must  be  given  the  opportunity  to  consider  and 
make  a  knowledgeable  decision  before  psychiatric  treatment  is 
administered.^"     Without  such  opportunity  and  subsequent  con- 
sent, the  patient  has  a  right  to  refuse  treatment. 

Constitutional  Rights 

A  mental  patient  involuntarily  subjected  to  treatment  has 
been  denied  his  or  her  constitutional  right  to  be  free  from  inva- 
sion of  privacy  and  from  interference  with  freedom  of  thought  and 
sensation."^ 


89.  Id.  at  679. 

90.  This  principle  applies  primarily  to  the  so-called  "organic  therapies" 
which  can  change  the  patient's  behavior  without  his  or  her  cooperation.  Such 
therapies  include  medication,  electroshock  therapy,  brain  surgery  and  aversive 
conditioning.  For  an  analysis  of  these  therapies  see  Note,  Conditioning  and 
Other  Techniques  Used  to  "Treat?"  "Rehabilitate?"  "Demolish?"  Prisoners 
and  Mental  Patients,  45  S.  Cal.  L.  Rev.  616  (1972).  See  also  Katz,  The  Right  to 
Treatment — An  Enchanting  Legal  Fiction?,  36  U.  Chi.  L.  Rev.  755,  776-77 
(1969)  [hereinafter  cited  as  Katz]: 

Within  these  therapeutic  approaches  two  models  of  therapy  can  be  dis- 
tinguished: the  psychotherapeutic  and  the  organic.  While  both  models 
share  the  possibility  of  being  employed  in  the  service  of  social  control 
and  subversion  of  a  patient's  way  of  life,  the  patient  can  resist  the  im- 
pact of  such  applications  in  psychotherapy  to  a  considerable  extent,  or 
even  completely,  especially  if  he  wishes  to  do  so.  If,  in  addition, 
any  psychotherapy  that  includes  covert  but  deliberate  manipulations 
of  human  behavior  is  proscribed,  the  opportunity  for  unilateral  attempts 
at  social  control  or  uninvited  subversion  is  further  reduced.  Psycho- 
therapeutic techniques,  to  be  successful,  require  the  cooperation  of  the 
patient  though  the  nature  and  quality  of  this  cooperation  is  not  pre- 
cisely known.  The  organic  therapies,  on  the  other  hand,  can  bring 
about  changes,  even  radical  changes,  in  a  patient's  behavior  without 
his  cooperation.  They  can  make  him  docile  and  agreeable  to  subse- 
quent interventions  that  are  at  least  in  part  the  result  of  the  effects  by 
chemical  or  physical  agents.  They  can  cause  alterations  in  behavior 
that  are  reversible  and  irreversible.  However,  the  crucial  distinction 
between  the  two  models  is  that  "therapeutic  benefits"  or  "therapeutic 
harm"  can  be  conferred  in  the  psychotherapeutic  model  only  with  the 
collaboration  of  the  patient  and,  in  the  organic  model,  even  in  its  ab- 
sence (Footnotes  omitted). 

91.  For  a  discussion  of  this  approach  in  another  context  see  Bowers,  Prison- 
ers' Rights  in  Prison  Medical  Experimentation  Programs,  6  Clearjnghouse 
Review   319   (2972)    [hereinafter   cited   as   Bowers].     See  also  A.   Taylor,   The 
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These  rights  were  the  basis  for  the  decision  in  Stanley  v. 
Georgia,^-  which  held  that  private  possession  of  obscene  material 
cannot  constitutionally  be  made  a  crime.  In  that  case,  the  indi- 
vidual asserted  "the  right  to  read  or  observe  what  he  pleases — 
the  right  to  satisfy  his  intellectual  and  emotional  needs  in  the 
privacy  of  his  own  home."^^  The  Supreme  Court  held  this  per- 
sonal sphere  inviolable:  "Our  whole  constitutional  heritage  rebels 
at  the  thought  of  giving  government  the  power  to  control  men's 
minds. "^*  Just  as  the  Court  rejected  Georgia's  assertion  of  a  right 
to  "control  the  moral  content  of  a  person's  thoughts,"^^  so  ought 
the  asserted  right  to  control  the  "saneness"  of  a  person's  thoughts 
be  rejected.^^ 

Huguez  V.  United  States^^  involved  a  border  search  for  nar- 
cotics. The  "intrusive  body  cavity  invasion,"  as  the  court  de- 
scribed it,  (the  drugs  were  hidden  in  the  man's  rectum)  necessi- 
tated a  forcible  medical  examination  with  government  agents 
keeping  the  subject  against  the  examination  table.  This  "force 
process"  caused,  as  might  be  expected,  "considerable  discomfort 
and  pain."^^  The  Ninth  Circuit  weighed  the  problems  of  law 
enforcement  against  the  "individual's  right  to  human  dignity  and 
privacy  as  protected  by  the  Fourth  Amendment"^''  and  found  that 
the  Government  had  gone  too  far.    The  court  observed:^"*^ 

Nor  are  the  intimate  internal  areas  of  the  physical  habitation 
of  mind  and  soul  any  less  deserving  of  precious  preserva- 
tion from  unwarranted  and  forcible  intrusions  than  are  the 
intimate  internal  areas  of  the  wife  and  family.     Is  not  the 


Right   of   Mental   Patients   to   Refuse   Treatment    (unpublished    1973)    (on   file 
with  the  author). 

92.  394  U.S.  557  (1969). 

93.  Id.  at  565. 

94.  Id.  See  Griswold  v.  Connecticut,  381  U.S.  479  (1965)  for  a  fuller 
exposition  of  the  right  to  privacy.    See  also  Roe  v.  Wade,  93  S.  Ct.  705  (1973). 

95.  394  U.S.  at  565. 

96.  See  generally  N.  KmRiE,  The  Right  to  Be  DIFFERE^r^:  Devunce 
AND  Enforced  Therapy  (1971).  Equally  important  to  the  patient  is  the  right 
to  observe,  feel  and  think  without  the  deadening  interference  of  mind-affecting 
medication. 

This  right  to  refuse  treatment  would  probably  not  extend  to  medication  for 
brief  periods  in  emergency  situations  where  actual  dangerousness  is  established. 
Cf.  Lessard  v.  Schmidt,  349  F.  Supp.  1078  (ED.  Wise.  1972)  (civil  commit- 
ment standard  of  "dangerousness"  required);  In  re  Williams,  157  F.  Supp.  871 
(D.D.C.  1958),  affd,  252  F.2d  629  (D.C.  Cir.  1958)  (mere  showing  of  poten- 
tial dangerousness  doesn't  warrant  involuntary  commitment).  But  even  in  the 
emergency  situation,  there  are  grounds  for  "conscientious  objection"  to  treat- 
ment.   See  notes  106  and  107  injra. 

97.  406  F.2d  366  ^9th  Cir.  1968). 

98.  Id.  at  373. 

99.  Id.  at  376,  quoting  with  approval  Henderson  v.  United  States,  390  F.2d 
805,  808  (9th  Cir.  1957). 

100.    406  F.2d  at  382,  n.84. 
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sanctity  of  the  body  even  more  important,   and  therefore, 

more  to  be  honored  in  its  protection  than  the  sanctity  of  the 

home  .  .  .? 
This  reasoning  applies  with  equal  or  greater  force  in  the  mental 
hospital  where  the  patient  has  committed  no  crime  and  where  the 
forcible  intrusion  of  treatment  is  a  continuous,  rather  than  a  one- 
time, occurrence. 

An  earlier  Ninth  Circuit  case,  York  v.  Story,^^'^  held  that  the 
actions  of  state  officers  in  photographing  the  nude  body  of  a  fe- 
male complainant  constituted  "an  arbitrary  invasion  upon  the  se- 
curity of  one's  privacy  in  this  Due  Process  sense. "*°^  The  court 
said  that  "we  cannot  conceive  of  a  more  basic  subject  of  privacy 
than  the  naked  body."^"^  There  is  no  reasonable  alternative  but 
to  support  the  conclusion  of  one  commentator  on  these  cases  that 
"it  would  be  inconsistent  and  illogical  to  find  that  photographing 
and  viewing  the  naked  body  constitutes  an  unconstitutional  inva- 
sion of  privacy,  but  that  the  far  greater  intrusion  of  injecting  a 
potent  chemical  agent  does  not.'""^ 

A  right  to  refuse  medication  on  first  amendment  religious 
grounds  was  upheld  in  Winters  v.  Miller, ^^'^  in  which  a  New  York 
state  mental  institution  administered  treatment  to  a  Christian  Sci- 
entist against  her  religious  beliefs.  It  was  held  that  absent  a  find- 
ing of  special  incompetence  (a  finding  of  "mental  illness"  did  not 
raise  even  a  presumption  of  incompetency  or  inability  to  manage 
one's  affairs),  the  mental  patient  retains  the  right  to  sue  or  defend 
in  his  or  her  own  name,  to  sell  or  dispose  of  property,  to  marry, 
draft  a  will,  in  general  to  manage  his  or  her  own  affairs,  and,  in 
the  case  at  bar,  to  refuse  medication  on  first  amendment  grounds. 
Based  on  the  decision  of  the  Supreme  Court  in  United  Stales  v. 
Seeger^^^  that  it  was  unconstitutional  to  restrict  recognition  of  con- 
scientious objection  to  military  service  to  persons  professing  only 
traditional  religious  beliefs,  the  Winters  case  may  properly  be  ex- 
tended to  those  mental  patients  who  are  in  a  very  real  sense  "con- 
scientious objectors,"  and  whose  opposition  to  medication  is  as 
sincerely  and  deeply  felt  as  that  of  Ms.  Winters. ^''^ 

101.  324  F.2d  450  (9th  Cir.  1963). 

102.  Id.  at  455. 

103.  Id. 

104.  Bowers,  supra  note  91  at  329. 

105.  446  F.2d  65  (2d  Cir.  1971). 

106.  380  U.S.  163  (1965).  The  Court  declared  that  "[t]he  test  [for  con- 
scientious objection]  might  be  stated  in  these  words:  A  sincere  and  meaningful 
belief  which  occupies  in  the  life  of  its  possessor  a  place  parallel  to  that  filled 
by  the  God  of  those  admittedly  qualifying  for  the  exemption  comes  within 
the  statutory  definition."  Id.  at  176.  "In  such  a  personal  area,  of  course," 
the  Court  explained,  "the  claim  of  the  registrant  that  his  belief  is  an  essential 
part  of  a  religious  faith  must  be  given  great  weight."    Id.  at  184. 

107.  Conscientious   objection   was   extended    to   persons    with    purely    moral 
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As  implied  by  the  court  in  Winters  v.  Miller,  there  may  be 
a  procedural  due  process  requirement  which  must  be  met  before 
a  mental  hospital  can  impose  medication  even  on  an  incompetent 
patient: 

While  it  may  be  true  that  the  state  would  validly  undertake 
to  treat  Miss  Winters  if  it  did  stand  in  a  parens  patriae  rela- 
tionship to  her  and  such  a  relationship  might  be  created  if 
and  when  a  person  is  found  legally  incompetent,  there  was 
never  any  effort  on  the  part  of  the  appellees  to  secure  such  a 
judicial    determination    of   incompetency    before    proceeding 
to  treat  Miss  Winters  in  the  way  they  thought  would  be 
"best"  for  her  ....     Under  our  Constitution  there  is  no 
procedural  right  more  fundamental  than  the  right  of  the  citi- 
zen,  except  in   exceptional   circumstances,   to   tell   his   side 
of  the  story  to  an  impartial  tribunal.*"^ 
In  cases  involving  medical  or  mental  treatment  the  United  States 
Supreme  Court  has  required  procedural  protection'"^  against  the 
"grievous  loss"'^°  similar  to  that  of  imposed  institutional  psychiatric 
therapy. 

A  recent  commentator  supports  my  conclusion  that  there 
must  be  some  limits  imposed  on  the  broad  authority  now  exer- 
cised by  the  psychiatric  profession  in  treating  persons  who  are 
mental  patients: 

In  the  context  of  a  right  or  duty  to  be  treated,  the  presently 
unrestricted  option  to  impose  any  treatment,  particularly  ex- 
perimental procedures,  therapeutic  techniques  with  uncer- 
tain predictive  consequences,  and  treatments  which  aim  for 
social  control,  can  no  longer  be  left  to  the  sole  discretion  of 
the  mental  health  profession.^'* 


and  ethical  convictions  in  Welsh  v.  United  States,  398  U.S.  333  (1970).  The 
reasoning  of  Welsh  and  Seeger  suggests  that  it  would  be  unconstitutional  to 
discriminate  in  favor  of  persons  such  as  Ms.  Winters  whose  objection  to  treat- 
ment was  based  on  a  traditional  religious  belief;  patients  with  moral  or  ethical 
scruples  against  organic  therapies  may  not  be  compelled  to  violate  their  con- 
sciences. See  L.  Curry,  The  Right  to  Refuse  Psychiatric  Treatment  in  Prison, 
1972  (unpublished  work)  (on  file  with  the  author). 

108.  446F.2dat71. 

109.  Specht  V.  Patterson,  386  U.S.  605  (1967);  Skinner  v.  Oklahoma,  326 
U.S.  535,  543  (1942)  (Stone,  J.  concurring  opinion).  This  procedural  protec- 
tion is  required  when  "a  new  finding  of  fact,"  386  U.S.  at  608,  is  involved. 
In  the  mental  hospital,  the  new  findings  of  fact  involved  (whether  for  a  patient 
involuntarily  committed  as  "mentally  ill"  or  for  a  voluntary  patient)  is  whether 
that  person  is  incomjjetent  to  refuse  to  consent  to  treatment. 

110.  Joint  Anti-Fascist  Refugee  Committee  v.  McGrath,  341  U.S.  123,  168 
(1951): 

The  Court  is  not  alone  in  recognizing  that  the  right  to  be  heard  before 
being  condemned  to  suffer  grievous  loss  of  any  kind  even  though  it 
may  not  involve  the  stigma  and  hardship  of  a  criminal  conviction,  is  a 
principle  basic  to  our  society. 

111.  Katz,  5ttpra  note  90,  at  778. 
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Recommendations 

1.  Patients  must  always  be  informed  on  their  diagnosis  and 
treatment  plans,  as  well  as  the  nature  of  their  medication  and 
the  hazards  involved. 

2.  If  there  are  alternative  modes  of  treatment  available,  the  pa- 
tient, after  consultation  with  the  psychiatrist,  must  make  the  ul- 
timate choice. 

3.  In  general,  the  mental  hospital  may  not  force  treatment  upon 
an  objecting  patient.  The  only  exceptions  to  this  are  the  emer- 
gency situation  where  there  is  no  less  restrictive  alternative  and 
the  case  where  a  court  has  ordered  a  particular  mode  of  treat- 
ment. 

4.  "Conscientious  objection"  to  psychiatric  treatment  should  be 
recognized. 

5.  For  appropriate  cases,  a  due  process  procedural  mechanism 
must  be  utilized  to  determine  incompetence  to  refuse  in  those  ju- 
risdictions which  decline  to  recognize  the  absolute  right  to  refuse 
treatment. 

Forced  Labor 

Description 

Many  state  hospitals  in  the  United  States  have  farms,  dairies, 
laundries  or  industries  which  employ  (typically  without  pay)  their 
patients."-  Paris  State  Hospital  does  not  have  such  facilities  and 
thus  patient  labor  is  confined  largely  to  personal  and  ward  house- 
keeping tasks,  and  to  work  through  the  Vocational  Adjustment 
Service,  the  hospital  department  which  is  the  equivalent  of  "in- 
dustrial therapy." 

Patients  are  referred  to  the  Vocational  Adjustment  Service 
(V.A.S.)  by  their  doctors  not  long  after  admission;  the  V.A.S. 
staff  make  the  particular  work  assignment  within  its  program. 
No  patient  receives  regular  payment  for  his  or  her  work  although 
some  receive  compensation  for  particular  bits  of  work  at  irregu- 
lar rates  and  intervals.  A  majority  of  Paris  patients  work  at  least 
five  hours  per  day  at  their  V.A.S.  assignments  performing  such 
functions  as  dishwashing,  sewing,  furniture  repair  and  refinishing, 
delivery  of  mail  and  messages,  canteen  food  sales,  grounds  main- 
tenance and  landscaping,  car  washing,  secretarial  duties  and  gen- 
eral janitorial  work.     If  work  is  performed  for  the  benefit  of  the 


112.  For  a  peneral  discussion  of  mental  patient  labor  see  F.L.  Bartlett.  Ex- 
ploitative Work  Programs  in  American  State  Hospitals  1971  (unpublished 
paper);  Bartlelt,  Present  Day  Requirements  For  State  Hospitals  Joining  the 
Community.  276  New  England  Journal  of  Mfdicine  90  (1967);  Bartlett, 
Institutional  Peonaac:  Our  Exploitation  of  Mental  Patients  Atlantic  vol  214, 
no.  1  (1964). 


235 


478  SANTA  CLARA  LAWYER  [Vol.   13 

hospital  (for  example,  repair  of  outdoor  wooden  benches),  the 
patient  will  receive  nothing;  if,  on  the  other  hand,  a  staff  member 
or  a  private  citizen  brings  an  article  to  be  repaired  to  V.A.S.,  the 
patient  theoretically  receives  75%  of  any  donation,  the  remaining 
25%  being  placed  in  a  general  fund  for  patient  activities.  Not 
surprisingly,  most  patients  interviewed  at  Paris  State  Hospital  have 
never  received  a  penny  for  such  repair  work  and  were  unaware 
of  the  75-25  policy. 

Patients  must  keep  their  own  living  area  clean  and  neat.  A 
sign  posted  on  one  ward  directs: 

ALL  PATIENTS  WILL  SWEEP  THEIR  ROOMS  OUT  AND 
PUT  THEIR  CLOTHES  AWAY  EVERY  MORNING 

In  addition,  patients  perform  what  are  called  "ward  assignments" 
on  their  particular  unit.  A  large  permanent  chart  is  typically  dis- 
played behind  the  nursing  station  window  with  every  patient's 
name  affixed  to  movable  stickers  and  assigned  to  an  item  of  work. 
The  jobs  are  rotated  periodically.  The  following  excerpt  is  a 
partial  list  of  the  chart  (including  verbatim  job  descriptions)  on 
one  locked  ward: 

WARD  ASSIGNMENTS 

Dayroom — wet  cloth,   furniture   and  clear   ashtrays.   Sweep 
and  dry  mop. 

Luxury  and  Linen  Closet — straighten  up  and  wet  mop. 

Shower  room — clean  tub  and  shower  and  wet  mop. 

Kitchen — dry  mop,  sweep,  clean  cabinet. 

Nurses'  Station — empty  waste  cans,  clean  windows. 

Janitor's  room — straighten  up  pails  and  dry  mop. 

Bathroom — toilets,  floor  and  walls. 

Laundry  room — clean  sink  and  wet  mop. 

Main  hails — dry  mop  and  sweep. 

Piano  room — wet  mop,  clean  furniture. 

Cross  halls — dry  mop,  sweep. 

The  work  is  done  after  breakfast  and,  on  the  closed  wards, 
before  the  unit's  door  is  unlocked  for  those  with  grounds  priv- 
ileges. Failure  or  refusal  to  perform  will  usually  result  in  loss 
of  privileges  for  the  day.  A  nurse  explains,  "If  we  have  a  lazy 
patient  that  can  do  it,  then  there's  some  action  to  be  taken.  If  a 
patient  is  usually  sloppy,  then  no  action  is  taken." 

The  hospital  staff  places  great  emphasis  on  patient  attitudes 
and  performance  of  assigned  labor.  A  nurse  noted  on  a  patient's 
hospital  record,  "Does  ward  assignments  well  under  strict  super- 
vision."   In  staff  discussions  about  release  from  seclusion  or  trans- 
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fer  to  an  open  building,  a  patient's  work  record  (both  on  the 
ward  and  at  his  or  her  V.A.S.  assignment)  is  usually  one  of  the 
bases  for  decision.  One  patient  was  told  that  she  would  not  be 
transferred  out  of  a  locked  ward  unless  she  agreed  to  become  an 
institutional  mail  carrier. 

The  general  staff  acceptance  of  the  propriety  of  patient  labor 
is  epitomized  in  the  comment  of  one  aide  that  "they  know  it's 
their  job  and  they  do  it."  However,  one  hospital  worker  I  spoke 
with  disagrees,  at  least  in  part;  concerning  the  ward  assignment 
system,  he  said: 

Institutional  housekeeping  should  be  a  job.  To  the  extent 
patients  do  it,  someone  is  not  getting  paid  to  do  it — em- 
ployees or  patients. 

Organized  resistance  to  forced  labor  in  mental  hospitals  is, 
as  might  be  expected  in  such  total  institutions,'*^  quite  rare.  On 
occasion,  though,  the  collective  energy  for  such  a  demonstration 
is  mobilized.  One  February  morning,  all  the  women  on  one  of 
the  locked  wards  at  Paris  State  Hospital  sat  down  after  breakfast 
and  refused  to  work.  In  characteristic  response,  the  staff  revoked 
everyone's  grounds  privileges  for  that  day  and  a  doctor  was  called 
in  to  "speak"  to  the  patients. 

Discussion 

The  Thirteenth  Amendment  to  the  United  States  Constitu- 
tion broadly  prohibits  involuntary  servitude  with  only  one  excep- 
tion: 

Neither  slavery  nor  involuntary  servitude,  except  as  a  pun- 
ishment for  crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction.' '* 
When  forced  labor  is  exacted  from  patients  in  mental  hospitals, 
it  seems  most  appropriate  to  call  upon  this  historic  amendment 
for  its  protections.    As  the  President's  Committee  on  Civil  Rights 
stated  in  1947, 

Slavery  was  abolished  in  this  country  nearly  a  century  ago, 
and  in  its  traditional  form  has  disappeared.  But  the  temp- 
tation to  force  poor  and  defenseless  persons,  by  one  device  or 
another,  into  a  condition  of  virtual  slavery  still  exists.  .  .  . 
Where  large  numbers  of  people  are  frightened,  uneducated, 

113.  See  GoFFMkS.  supra  nott  i. 

114.  On  the  thirteenth  amendment  generally,  see  tenBroek,  Thirteenth 
Amendment  to  the  Constitution  of  the  United  States,  39  Calif.  L.  Rev.  171 
(1951).  Congress  has  exercised  its  implementing  power  under  Section  2  of  the 
amendment  by  enacting  civil  and  criminal  sanctions.  18  U.S.C.  §  1584  (1964) 
provides  a  fine  and  imprisonment  for  anyone  holding  another  in  involuntary 
servitude;  any  law,  regulation  or  usage  which  maintains  a  system  of  peonage  is 
declared  void  by  42  U.S.C.  §  1994  (1964). 
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and  under  privileged,  the  dangers  of  involuntary  servitude  re- 
main.**" 

Whether  the  system  is  denominated  "slavery,"  "peonage,"  or 
"involuntary  servitude,"^  ^'  the  courts  have  affirmed  the  absolute 
nature  of  the  right  to  be  free  from  involuntary  servitude.  For 
example,  in  Pollock  v.  Williams, ^^''  the  United  States  Supreme 
Court  declared  that  the  "undoubted  aim  of  the  thirteenth  amend- 
ment .  .  .  was  not  merely  to  end  slavery  but  to  maintain  a  sys- 
tem of  completely  free  and  voluntary  labor  throughout  the  United 
States."*'*  Compulsion  of  work  by  threats,  fears  or  coercion  may, 
in  particular  circumstances,  be  violative  of  the  amendment's  com- 
mand."' 

An  early  case  involving  forced  labor  of  mental  patients  is 
Stone  V.  City  of  Paducah,^^^  decided  in  1905.  There,  the  court 
held  that  a  city  ordinance  which  attempted  to  require  labor  of 
"idiots,  insane  persons,  and  iaebriates"  during  confinement  in  city 
jaUs,  enroute  to  asylums,  was  unconstitutional: 


115.  President's  CoMMnrEE  on  Civil  Rights,  To  Secure  These  Rights 
29-30(1947). 

116.  Slavery  has  been  described  as  "the  state  of  entire  subjection  of  one  per- 
son to  the  will  of  another,"  while  involuntary  servitude  encompasses  forced  serv- 
ice of  one  person  to  another.  Hodges  v.  United  States,  203  U.S.  1,  16-17 
(1905).  Peonage  requires  an  element  of  indebtedness.  See  Bailey  v.  Ala- 
bama, 219  U.S.  219  (1911);  Clyatt  v.  United  States,  197  U.S.  207  (1905). 

117.  322U.S.  4  (1944). 

118.  Id.  at  17.  See  also  Andereon  v.  Ellington,  300  F.  Supp.  789  (M.D. 
Tenn.  1969)  (three-judge  court  held  unconstitutional  statute  authorizing  im- 
prisonment as  a  means  of  recovering  costs  against  criminal  defendants);  Wright 
v.  Matthews,  209  Va.  246,  163  S.E.2d  158  (1968). 

119.  In  United  States  v.  Shackney,  333  F.2d  475  (2d  Cir.  1964),  a  Connec- 
ticut chicken  farmer  had  imported  a  Mexican  family  to  work  on  his  farm. 
The  government  charged  that  18  U.S.C.  5  1584  (1964)  (involuntary  servitude) 
had  been  violated  in  that  the  defendant  had  used  force  by  psychological  and 
economic  intimidation  and  coercion.  The  appellate  court  reversed  the  convic- 
tion because  it  found,  after  a  review  of  the  evidence,  no  basis  for  deciding 
that  the  statute  was  "satisfied  by  a  threat  to  have  the  employee  sent  back  to  the 
country  of  his  origin,  at  least  absent  circumstances  which  would  make  such 
deportation  equivalent  to  imprisonment  or  worse."  Id.  at  486.  The  court  de- 
fiped  involuntary  servitude  as  "action  by  the  master  causing  the  servant  to 
have,  or  to  believe  he  has,  no  way  to  avoid  continued  service  or  confinement." 
Id.  at  486.  See  also  Bemal  v.  United  States,  241  F.  339  (5lh  Cir.  1917) 
(threats  to  turn  victim  over  to  immigration  authorities  unless  debt  was  worked 
off);  In  re  Peonage  Charge,  138  F.  686  (N.D.  Fla.  1905)  (physical  force  and 
capture);  Davis  v.  United  States,  12  F.2d  253  (5th  Cir.  1926),  cert.  den..  Ill 
U.S.  688  (1926)  (emf' ^yee  physically  restrained  by  guards);  Pierce  v.  United 
SUtes,  146  F.2d  84  (5th  Cir.  1944),  cert,  den.,  324  U.S.  873  (1945)  (fear  of 
return  to  prison  and  physical  violence).  Because  of  the  nature  of  mental  hos- 
pitalization, psychological  coercion  to  work  involuntarily  is  ever-present;  in  addi- 
tion to  fearing  withdrawal  of  precious  privileges,  patients  justifiably  believe  tl.at 
cooperative  work  habits  will  convince  hospital  personnel  that  the  patient  is  a 
"good  patient"  and  may  properly  be  released.  Noncoope ration  with  work 
means  prolonged  confinement  in  the  hospital. 

120.  120  Ky.  322,  86  S.W.  531  (1905). 
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And  as  these  persons  are  in  jail  not  because  of  their  con- 
viction of  any  offense,  they  cannot  be  compelled  to  labor, 
for  such  would  be  involuntary  servitude,  and  in  violation  of 
section  25  of  the  state  Constitution  and  the  thirteenth  amend- 
ment to  the  Constitution  of  the  United  States.^^^ 

In  four  federal  cases,'--  ail  brought  by  inmates  of  the  Medi- 
cal Center  for  Federal  Prisoners  in  Missouri,  the  courts  ruled  with- 
out qualification  that  the  thirteenth  amendment  prohibited  any 
involuntary  work  by  the  patients;  any  possible  therapeutic  value 
of  the  labor  was  not  discussed  as  constitutionally  relevant.  Each 
of  the  four  petitioners  had  been  charged  but  not  convicted  of  a 
crime  and  each,  having  been  found  incompetent  to  stand  trial,  had 
been  committed  for  psychiatric  treatment.  If  these  persons  are 
protected  absolutely  by  the  thirteenth  amendment,  then,  a  forti- 
ori, mental  patients  who  have  not  been  convicted  of  a  crime  may 
not  be  forced  to  labor  involuntarily. 

Other  approaches  to  the  problem — less  direct  and  absolute 
than  the  thirteenth  amendment  argument  urged  above — have  been 
utilized  by  the  courts.  The  United  States  Court  of  Appeals  for 
the  Second  Circuit,  in  Jobson  v.  Henne,^'^^  held  that  the  plaintiff 
mental  patient  had  stated  a  federal  cause  of  action  when  he  al- 
leged that  he  was  required  to  work  in  the  hospital  boiler  house 
and  at  assigned  jobs  in  a  local  village.  The  court  "assumed" 
that  the  thirteenth  amendment  does  not  foreclose  the  states 

from  requiring  that   a  lawfully  committed  inmate  perform 

121.  Id.  at  323,  86  S.W.  at  533. 

122.  The  first  case,  Tyler  v.  Harris,  226  F.  Supp.  852  (W.D.  Mo.  1964) 
was  a  habeas  corpus  petition  in  which  the  patient  claimed  that  he  was  required 
to  perform  "a  non-essential  clerical  function."  IJ.  at  853.  The  court  held  that 
the  claim  slated  a  cause  of  action  under  the  thirteenth  amendment  and  di- 
rected the  hospital  to  file  a  response. 

In  Johnston  v.  Ciccone,  260  F.  Supp.  553  (W.D.  Mo.  1966),  the  court 
ruled  that  "if  petitioner  is  being  forced  to  work  at  the  Medical  Center,  his 
constitutional  rights  are  being  violated,"  and  ordered  the  hospital  to  show 
cause  why  his  petition  should  not  be  granted.    Id.  at  556. 

Two  years  later,  the  court  reported,  in  the  third  case,  that  the  Medical 
Center  "not  only  acknowledges  that  it  does  not  have  the  right  to  have  uncon- 
victed inmates  perform  work  unless  the  inmate  wishes  to  do  so,  but  also  that 
the  Medical  Center  advises  each  inmate  within  a  few  days  of  his  arrival  that  if 
he  is  an  unconvicted  person  he  has  the  right  not  to  n-urk."  Parks  v.  Ciccone, 
281  F.  Supp.  805,  811  (W.D.  Mo.  1968)  (emphasis  added).  The  petitioners 
claim  was  denied  since  patients  who  did  not  work  were  not  "discriminated 
against"  and  the  petitioner  was  "free  to  cease  working  any  time  he  wishes  with- 
out being  punished  for  so  doing."    Id.  al  811. 

In  Henry  v.  Ciccone,  315  F.  Supp.  889  (W.D.  Mo.  1970).  the  court  de- 
nied a  forced  labor  claim  after  it  found  that  the  patient  knowingly  and  freely 
signed  a  form  which  "fully  informed  him  of  his  right  not  to  work;"  the  court 
further  found  that  patients  "who  do  not  sign  the  waiver  are  permitted  all 
normal  privileges  and  no  punitive  action  is  taken  against  them  .  .  .  and  that  the 
work  assignment  form  is  not  .  .  .  binding."    Id.  at  891. 

123.  355  F.2d  129  (2d  Cir.  1966). 
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without   compensation   certain   chores    designed    to   reduce 
the  financial  burden  placed  on  a  state  by  its  program  of  treat- 
ment for  the  mentally  retarded,  if  the  chores  are  reasonably 
related  to  a  therapeutic  program,  or  if  not  directly  so  related, 
chores  of  a  normal  housekeeping  type  and  kind.*24 
The  Jobson  court  held,  however,  that  some  programs  might 
be  so  "ruthless"  in  character  that  the  court  could  properly  con- 
clude that  the  inmate  had  been  subjected  to  involuntary  servi- 
tude.^^'    Wyatt  V,  Stickney,'^^^  apparently  following  the  "assump- 
tion" in  the  Jobson  case,  permitted  the  hospital  to  require  thera- 
peutic labor  which  does  not  involve  the  operation  and  mainte- 
nance of  the  institution  if  such  activity  is  part  of  the  patient's 
treatment  plan  and  is  properly  supervised.     Other  labor,  thera- 
peutic or  not,  may  be  performed  only  if  compensated  in  accord- 
ance with  the  Fair  Labor  Standards  Act  and  if  the  patient  en- 
gages in  such  labor  voluntarily.*"' 


127 


124.  Id.  at  131. 

125.  Id.  at  132. 

126.  See  note  5,  supra. 

111.   The  Wyatt  standards  on  patient  labor  provide: 
a.    Institution  Maintenance  ...    ■       , 

(1)  No  resident  shall  be  required  to  perform  labor  which  involves 
the  operation  and  maintenance  of  the  institution  or  for  which  the 
institution  is  under  contract  with  an  outside  organization.  Pnvi- 
leges  or  release  from'  the  institution  shall  not  be  conditioned  upon 
the  performance  of  labor  covered  by  this  provision.  Residents  may 
voluntarily  engage  in  such  labor  if  the  labor  is  compensated  in 
accordance  with  the  minimum  wage  laws  of  the  Fair  Labor  Stand- 
ards Act,  29  U.S.C.  §  206  as  amended,  1966. 

(2)  No  resident  shall  be  involved  in  the  care  (feeding,  clothing, 
bathing),  training,  or  supervision  of  other  residents  unless  he: 

(a)  has  volunteered; 

(b)  has  been  specifically  trained  in  the  necessary  skills; 

(c)  has  the  humane  judgment  required  for  such  activities; 

(d)  is  adequately  supervised;  and 

(e)  is  reimbursed  in  accordance  with  the  minimum  wage  laws 
of  the  Fair  Labor  Standards  Act,  29  U.S.C.  §  206  as  amended, 
1966. 

b.    Training  Tasks  and  Labor  . 

(1)  Residents  may  be  required  to  perform  vocational  training 
tasks  which  do  not  involve  the  operation  and  maintenance  of  the 
institution,  subject  to  a  presumption  that  an  assignment  of  longer 
than  three  months  to  any  task  is  not  a  training  task,  provided  the 
specific  task  or  any  change  in  task  assignment  is: 

(a)  An  integrated  part  of  the  resident's  habilitation  plan  and 
approved  as  a  habilitation  activity  by  a  Qualified  Mental  Re- 
tardation Professional  responsible  for  supervising  the  resident's 
habilitation;  .    .  •,• 

(b)  Supervised  by  a  staff  member  to  oversee  the  habilitation 
aspects  of  the  activity. 

(2)  Residents  may  voluntarily  engage  in  habilitative  labor  at  non- 
program  hours  for  which  the  institution  would  otherwise  have  to 
pay  an  employee,  provided  the  specific  labor  or  any  change  in  labor 
is:  ,  . 

(a)  An  integrated  part  of  the  resident's  habilitation  plan  and 
approved  as  a  habilitation  activity  by  a  Qualified  Mental  Re- 
tardation Professional  responsible  for  supervising  the  resident's 
habihtation; 
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Persons  who  are  patients  in  mental  hospitals  require  the  pro- 
tection of  the  tJiirteenth  amendment  at  least  as  much  as  history's 
slaves  and  more  than  persons  accepted  as  healthy.  Unless  re- 
stricted by  this  constitutional  imperative,  psychiatrists  will  be  able 
to  continue  to  ascribe  to  their  patients  the  modern  equivalent  of 
a  disease  described  in  1851  as  peculiar  to  the  Negro  race,  dys- 
aethesia  Aethiopis — a  slave's  behavior  in  neglecting  his  work 


128 


Recommendations 

1.  No  forced  labor  of  mental  patients  should  be  permitted. 

2.  All  labor  (with  the  exception  of  personal  housekeeping  tasks) 
should  be  voluntary  and  compensated  in  accordance  with  the 
minimum  wage  laws  of  the  Fair  Labor  Standards  Act. 

Seclusion  and  Restraints 

Seclusion 

On  the  top  floor  of  the  locked  building  at  Paris  State  Hos- 
pital are  two  seclusion  areas  each  containing  five  seclusion  rooms. 
Entering  the  area  through  the  locked  door  from  the  ward's  hall- 
way, one  finds  three  rooms  (behind  locked  doors)  on  the  left  and 
two  locked  rooms  plus  a  separate  toilet  and  shower  arrangement 
on  the  right.  There  are  no  doors  on  the  toilet  or  shower  stalls. 
During  my  visits  to  seclusion  in  the  winter,  the  temperature  in 
the  area  always  seemed  cooler  than  that  on  the  rest  of  the  ward. 
The  seclusion  rooms  are  not  large  (about  four  paces  by  three 
paces)  and  contain  notiiing  but  a  thin  mat  about  thirty  inches 
wide  which  lies  on  the  til:d  floor.     T!ie  walls  are  also  tiled. 

These  large  seclusion  areas  are  used,  one  nurse  told  me,  for 
"problems  of  agitation  v/hich  arc  really  management  problems." 
Each  ward  on  the  other  floors  of  the  locked  building  has  a  single 
seclusion  room  similar  to  the  ones  on  the  top  floor.  With  refer- 
ence to  this  "local"  seclusion,  an  aide  said  that  not  only  is  this 
room  used  for  "problem"  patients  but  it  is  "actually  a  room  that 
can  be  used  to  sleep  a  person"  or  for  a  "geriatric  patient  who's 
roaming  around." 

Official,  hospital  policy  for  "Nursing  Care  of  the  Hyperactive, 

(b)  Supervised  by  a  staff  member  to  oversee  the  habili;ation 
aspects  of  the  activity;  and 

(c)  Compensated  in  accordance  with  the  minimum  wage  laws 
of  the  Fair  Labor  Standards  Act,  29  U.S.C.  §  206  as  amended, 
1966. 

344  F.  Siipp.  387,  at  402. 

128.  Szas?,  Tlie  Sane  Slave:  An  Hii^oiical  Note  on  the  Use  of  Medical 
Diagnosis  as  Jiisiificalory  Rhetoric.  25  AM.  J.  PsYCHOTHER.\PY  228  (1971), 
cited  in  Wexler,  Thcrapiuiic  Jus. ice,  57  Minn.  L.  Rev.  295  (1972). 
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Aggressive,  Hostile  and  Assaultive  Patient"  is  contained  in  a  sec- 
tion of  the  Nursing  Manual  with  that  title. '^"^  Two  plans  are  de- 
scribed/^" the  first  of  which,  "Plan  I — Communication  and 
Techniques,"  provides  that  when  a  patient's  behavior  becomes 
"unacceptable,"  the  staff  should  first  take  the  patient  to  an  area 
which  provides  "less  stimuli."  This  area  does  not  have  to  be  the 
seclusion  room  but  may  be,  for  example,  "the  music  room,  vis- 
itors' room  or  patient's  bedroom."  If  Plan  I  fails,  then  "Plan  II 
— The  Quiet  Room"  is  implemented  and  the  patient  is  placed  in 

129.  Paris  State  Hospital,  Nursing  Manual  32-f32   (no  date)    (on  file  with 
the  author). 

130.  Id. 

Plan  I — Communication  Techniques 
IMPORTANT  STEPS 
(Procedure) 

I.  Observe  any  precipitating  factors  involved  in  patient's  unacceptable 
behavior. 

A.  List  these  factors  on  the  Kardex. 

B.  Plan  for  meeting  the  patient's  needs. 

II.  Handle  the  Outburst: 

A.  Take  the  patient  to  an  area  that  provides  less  stimuli. 
POINT  TO  REMEMBER: 

*  *  *  This  area  of  "less  stimuli"  does  not  have  to  be  the  seclu- 
sion room  but  can  be  the  music  room,  visitor's  room,  or  pa- 
tient's bedroom   •   ♦   ♦ 

B.  Encourage  the  patient  to  act  out  and  provide  means  to  do  so. 
(Proper  handling  of  the  patient  at  this  time  will  often  forestall  or 
do  away  with  the  need  for  seclusion  for  this  incident.) 

C.  Offer  the  patient  medication  if  indicated  and  ordered. 
Plan  II — The  Quiet  Room 

I.  Purpose:  To  protect  the  overactive  patient  from  injuring  himself, 
other  patients  or  personnel.  The  quiet  room  lessens  stimuli,  offers 
control  to  the  patient  who  has  lost  control,  protects  patients  from  each 
other,  and  permits  freedom  of  movement  for  the  overactive  individual. 
Seclusion  is  justified  on  therapeutic  rational  grounds,  but  only  if  it  is 
used  sparingly,  for  selected  patients,  and  only  for  brief  periods. 

II.  Procedure: 

1.  Explain  the  reason  for  the  Quiet  Room  to  the  patient  and  reassure 
him. 

POINT  TO  REMEMBER: 

If  prompt  action  is  required,  the  explanation  may  be  given  to  the 
patient  as  you  act,  but  under  no  condition  or  circumstance  is  it 
ethical  or  polite  to  omit  it. 

2.  Escort  the  patient  to  the  Quiet  Room. 

3.  Select  the  properly  appointed  Quiet  Room. 

4.  Allow  for  appropriate  attire  of  the  patient. 

5.  Notify  the  physician  in  charge  of  the  patient  immediately.  If  at 
night,  the  night  resident  is  to  be  notified  and  must  see  the  patient. 

POINT  TO  REMEMEBER: 

Any  patient  in  the  Quiet  Room  for  more  than  8  hours  must  be 
seen  by  the  physician. 

6.  In  an  acute  emergency,  the  patient  may  be  placed  in  the  Quiet 
Room  and  an  order  from  the  doctor  obtained  later. 

7.  Visit     the    patient    every     15     minutes.  .  .  . 

8.  Record: 
a)*  •   ♦ 

b)  Complete  form  HSH-32N  (Seclusion  Order)  at  the  end  of  every 
8-hour  tour  of  duty.  .  .  . 

c)  Chart  any  known  precipitating  factors,  therapeutic  interaction 
and  resulting  behavior  which  necessitated  the  use  of  the  quiet  room 
as  well  as  the  patient's  behavior  during  his  stay  in  the  Quiet 
Room  on  Nurses  Notes.  .  .  . 
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seclusion.  This  policy  requires  that  the  patient  be  told  the  rea- 
sons for  seclusion  because  "under  no  condition  or  circumstance 
is  it  ethical  or  polite  to  omit  it." 

It  is  clearly  intended  that,  in  dealing  with  the  "hyperactive" 
patient,  the  procedures  of  Plan  I  should  be  utilized  in  most  situa- 
tions and  that  seclusion  should  be  used  only  in  those  rare  cases 
where  it  is  necessary  to  protect  the  patient  or  others  from  actual 
physical  injury.  "We  use  it  as  a  last  resort  for  the  protection  of 
self  and  others"  is  how  one  nurse  summarized  the  hospital  policy. ^^^ 

Another  nurse's  conception  of  proper  grounds  for  seclusion, 
however,  was  stated  this  way: 

Just  for  physical  assault  or  someone  who  is  upsetting  the 
entire  unit,  like  screaming  up  and  down  the  hallways,  banging 
the  doors,  really  upsetting  everybody. 

Such  seclusion  for  "upsetting"  behavior  is  but  a  mild  indication 
of  the  discretionary  stretching  of  official  policy  which  goes  on 
daily  at  Paris.  Plan  II  requires  a  record  of  "any  known  precipi- 
tating factors,  therapeutic  interaction  and  resulting  behavior" 
which  necessitates  seclusion.  Listed  below  are  the  jull  nurse's 
notes  recorded  verbatim  which  purport  to  be  these  required  rec- 
ords.   Three  separate  instances  of  seclusion  are  involved: 

1.  very  active,  upset  last  P.M.,  placed  in  seclusion.  Out  at 
11:15. 

2.  hallucinating — became  catatonic — seclusion. 

3.  verbally  hostile — seclusion. 

The  third  situation  of  the  "verbally  hostile"  patient  is  par- 
ticularly significant  in  the  light  of  the  protection  justification  offi- 
cially invoked  by  the  staff.  Either  this  patient  was  being  pun- 
ished for  mere  verbalisms  or  the  staff  just  wanted  some  quiet. 
In  all  three  cases,  there  is  no  indication  in  the  record  of  what 
aspects,  if  any,  of  Plan  I  were  employed  or  whether  any  attempt 
was  made  to  use  a  less  restrictive  alternative  such  as  placing  the 
patient  in  his  or  her  bedroom. 

As  the  above  incidents  and  those  noted  below  indicate,  se- 
clusion seems  to  be  the  first  resort,  rather  than  the  last.  Some 
exceptional  personnel  will  take  the  time  to  forestall  the  need  for 
seclusion  by  following  the  personal  communication  policies  out- 
lined in  the  Manual;^^^  a  psychiatrist  at  Paris  State  Hospital  noted 
that  the  policies  embodied  by  Plan  I  are  sound  and  "many  agi- 

131.  In  addition,  a  patient,  fearful  of  other  patients  or  feeling  a  persona! 
need,  may  request  to  be  secluded.  This  request  would  be  granted.  For  exam- 
ple, a  nurse  noted  on  the  medical  record  of  a  patient  who  had  been  in  seclusion, 
"since  pt  was  in  on  request  he  was  released  on  same." 

132.  Plan  II  (n)(8)(c),  Nursing  Manual,  supra  note  129. 
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tated  patients  will  settle  down  if  you  talk  to  them."  Most  staff, 
unfortunately,  are  too  ready — some  are  even  anxious — to  lock  the 
patient  up.  An  experienced  professional  observer  declared  that, 
in  many  particular  cases  he  has  seen,  "they  practically  goad  the 
patient  into  fucking  up." 

The  hospital's  seclusion  order  dictates  that  "seclusion  is  to 
be  employed  only  on  the  signed  order  of  a  physician.  .  .  ."*" 
Paris  policy  apparently  assumes  that  the  physicians  are  making, 
or  at  least,  carefully  and  immediately  reviewing,  all  seclusion  de- 
cisions. They  are  not.  "Nurses  really  have  more  to  do  with  who 
goes  into  seclusion"  than  the  doctors,  a  hospital  psychiatrist  told 
me.  A  nurse  said  simply,  "You  don't  have  to  call  the  doctor  all 
the  time."  Similarly,  nurses  often  obtain  permission  to  seclude 
"p.r.n."  (as  is  necessary).  Although  these  p.r.n.  orders  are  con- 
trary to  hospital  policy,  they  are  given  frequently  and  provide 
nurses  with  unfettered  latitude  regarding  the  decision  to  seclude. 

Even  when  the  nurse  does  decide  to  obtain  a  doctor's  per- 
mission to  seclude,  similar  problems  arise.  Most  of  the  time 
(4:30  P.M.  until  8  A.M.  plus  all  weekend),  the  patient's  own 
doctor  is  not  at  the  hospital.  The  doctor  on  duty,  of  course,  is 
not  familiar  with  the  patient  and  more  than  likely  will  approve 
whatever  is  recommended  by  the  nurse.  On  one  occasion,  Dr. 
Hendrickson,  on  weekend  duty,  received  a  phone  call  from  a  nurse 
who  wished  to  seclude  a  young  patient  who  was  attacking  an  older 
man.  Assuming  the  patient  would  be  secluded  for  a  few  hours 
until  he  quieted  down,  the  doctor  gave  his  verbal  assent.  The 
next  day,  Dr.  Hendrickson,  curious  about  the  outcome  of  the 
night's  incident,  went  to  the  ward  to  visit  the  patient  and  found 
written  on  the  medical  chart,  "Place  in  seclusion  until  seen  by 
his  doctor"  signed  by  the  nurse  as  a  verbal  order  ("v.o.")  from 
Dr.  Hendrickson.  The  quoted  order  had  not  been  given;  it  would 
have  meant  seclusion  for  the  patient  two  or  three  days  although 
even  a  signed  order  applies  only  for  a  maximum  of  twenty-four 
hours. 

The  combined  effect  of  the  discretionary  and  p.r.n.  aspects 
of  seclusion  result  in  interactions  such  as  this:  A  patient,  Joel 
Marson,  about  forty  years  old,  had  spent  the  afternoon  laughing 
intermittendy;  a  great  part  of  his  amusement,  it  seemed  to  me, 
focused  on  the  spectacle  of  my  walking  around  the  locked  ward 
with  my  yellow  pad  taking  notes  and  copying  notices  from  the 
bulletin  boaid.     At  one  point,  writing  at  the  desk  in  the  nursing 

133.  Paris  State  Hospital,  Form  HSH-32N  (1965)  (on  file  with  the  au- 
thor). In  an  emergency,  the  staff  may  take  immediate  action  but  contact  with 
the  doctor  must  be  made  as  soon  as  the  emergency  is  over. 
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station,  I  looked  up  and  there,  three  feet  away  on  the  other  side 
of  the  glass,  sat  Mr.  Marson  smiling  and  staring  at  me.  He  began 
to  laugh  again.  An  aide  soon  spoke  to  the  nurse  suggesting  that 
before  the  doctor  left  the  floor,  "it  might  be  a  good  idea  to  get 
a  p.r.n.  to  put  him  in  seclusion."  The  nurse  shook  her  head  from 
side  to  side  and  replied,  'That's  O.K.,  we  can  put  him  in." 

As  the  discussion  thus  far  has  implied,  grounds  for  seclusion 
(as  for  revocation  of  privileges)  are  not  prescribed  with  the  clar- 
ity that  would  give  a  patient  notice  of  the  sanctions  to  be  applied 
for  particular  misbehavior.  Striking  a  staff  member  or  another 
patient  does  not  always  result  in  seclusion.  Simple  "agitation" 
(for  example,  over  revocation  of  grounds  privileges),  including 
yelling  and  overturning  trash  cans,  merited  seclusion  in  one  case 
while  assaulting  a  person  and  cutting  his  arm  went  "untreated"  in 
another  instance. 

Important  for  the  perspective  it  provides  on  staff  attitudes 
toward  seclusion  is  this  conversation  among  a  psychiatrist,  nurse 
and  aide.  The  nurse  and  aide  were  attempting  to  convince  the 
doctor  not  to  release  a  patient  v/ho  was  then  in  seclusion. 

Nurse:  "I  feel  very  uncomfortc:ble.  I  don't  think  he'll  jump 
anyone  but  I  think  he  s'lould  stay  in  seclusion.  I  told  him 
he'd  be  back  there  for  a  while,  that  he  knew  what  he'd  done 
was  wrong." 

The  psychiatrist  suggested  that  the  patient  be  released  and 
told  that  if  he  became  assaultive  in  the  next  few  weeks,  he 
would  be  secluded  or  have  privileges  (e.g.,  the  patient  was 
scheduled  to  return  to  his  outside  job)  taken  away. 
Aide:  "I  don't  think  it's  fair  (lo  let  him  out).  I  spent  so 
much  time  with  him  yesterday.  I  talked  to  him.  Miss  Mil- 
ler talked  to  him  for  an  hour.  I  don't  think  he  should  be 
allowed  to  do  what  h6  did." 

The  doctor  listed  all  the  privileges  which  could   be  with- 
drav/n  and  said:  "That  would  disturb  him." 
Nurse:   "I  don't  think  taking  away  his  privileges  is  any  pun- 
ishment for  him  .  .  .  ." 

Aide:  "Miss  Gentovvsky  v.'as  walking-  him  down  the  hall  to 
t  ikc  him  back  into  seclusion.  Ke  thought  at  first  she  was  tak- 
ing him  down  the  hall  to  taLk  v/ith  him  about  what  he  had 
done  and  when  he  realized  he  was  being  put  into  seclusion 
again,  he  struck  her." 

Restraints 

The  state  mental  health  statute  forbids  the  use  of  mechanical 
restraints  vv-ith  tb.e  hospital  except  when  it  is  "determined  that 
such  are  required  by  the  medical  needs  of  such  person  admitted 
or  committed."     Paris'  restraint  order  form  requires  the  signature 
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of  a  physician  and  defines  mechanical  restraints  as  "the  use  of 
camisoles,  or  the  use  of  sheets  or  towels  for  restricting  the  patient 
to  his  chair  or  bed."  It  continues,  "In  applying  apparatus  for  re- 
straint none  other  than  those  mentioned  are  permitted."^'* 

Restraints  are  used  infrequently  at  Paris  State  Hospital. 
There  are  only  two  sets  of  them  for  the  entire  locked  building. 
It  is  rare,  I  was  told  by  an  aide,  that  they  would  be  used  upon  a 
patient  in  seclusion;  usually  they  are  applied  in  the  open  area 
near  the  nursing  station  where  the  patient  can  be  watched.  When 
would  a  patient  be  restrained?  "If  a  patient  is  unsteady  on  his 
feet,  the  doctor  might  write  a  restraint  order."  How  is  restraint 
accomplished?  "With  a  little  sheet,  just  a  little  sheet,  tied  around 
the  arms  of  the  chair."  These  are  the  responses  of  a  veteran  staff 
person. 

Further  observations  cast  considerable  doubt  on  the  imple- 
mentation of  the  restraint  order  form  and  on  the  "little  sheet" 
characterization  of  the  devices  actually  employed.  The  only  time 
I  was  restricted  in  my  research  at  the  hospital  was  the  day  when 
I  first  asked  to  see  the  fifth  floor  seclusion  area  on  the  male  side. 
The  nurse  hesitated  for  a  moment,  said  that  there  was  a  patient 
in  one  of  the  rooms  and  that  she  had  to  call  his  doctor  for  permis- 
sion for  me  to  enter  the  area.  An  hour  or  so  later  I  reminded 
the  nurse  of  my  earlier  request  and  was  told  that  the  doctor  had 
said  that  the  sound  of  the  main  door  opening  might  bother  the 
patient  who,  the  nurse  indicated,  was  very  upset.  The  nurse  took 
me  over  to  the  female  side  of  the  building  and  showed  me  the 
seclusion  area  there  which  also  had  a  patient  locked  in  one  of  the 
rooms.  For  this  visit,  no  doctor  was  consulted.  A  short  time 
after  our  return  to  the  male  side,  an  attendant  came  into  the  nurs- 
ing station,  his  arms  full  of  items  he  began  placing  into  a  box. 
The  box  was  about  twenty-five  inches  long,  a  foot  and  a  half  wide 
and  five  inches  deep. 

The  box  was  labelled  "restraints."  Those  I  saw  included  a 
white  cotton  or  gauze  gag  about  four  inches  wide  and  eight  inches 
long  which  ties  behind  the  head,  an  apron-like  garment  which 
holds  one's  arms  at  the  sides,  elbows  pressed  against  one's  waist, 
leather  straps  about  two  feet  long  and  an  inch  wide  with  buckles 
at  the  end,  shorter  leather  straps  and  objects  which  looked  like 
cuffs  or  collars  with  buckles.  The  conclusion  to  which  I  imme- 
diately jumped  was  that  these  had  been  used  on  the  patient  for 
whose  sake  I  had  not  been  permitted  to  enter  the  seclusion  area. 
I  said  to  a  female  aide  with  whom  I  had  been  talking  and  to  the 
male  who  had,  by  then,  finished  packing  the  box,  "I  suppose 

134.    Paria  Sute  Hospital,  Form  HSH-32N  (1965)   (on  file  with  the  author). 
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they're  the  restraints  for  the  man  who  was  in  seclusion."    They 
both  replied  simultaneously.     She  said,  "No."     He  said,  "Yes." 

Due  Process^^^ 

Probably  because  confinement  in  seclusion  or  with  restraints 
is  usually  for  relatively  short  periods  of  time,  unlike  confinement 
in  maximum  security  wards,  there  are  no  court  decisions  on  this 
aspect  of  mental  health  law.  There  are,  however,  a  number  of 
cases  involving  the  solitary  confinement  of  prisoners  which  are 
closely  analogous  to  the  situation  of  mental  patients. 

The  courts  regard  the  soUtary  confinement  of  prisoners  as  a 
much  more  serious  sanction  than  confinement  in  maximum  se- 
curity units.  Thus,  even  the  rare  court  which  did  not  require  any 
kind  of  hearing  before  a  prisoner  was  transferred  to  a  more  se- 
cure penal  institution  did  require  a  hearing  before  an  inmate 
could  be  subjected  to  a  protracted  segregated  confinement."" 
That  court  held  that  minimal  due  process  required  notice  of  the 
charges  and  a  hearing  before  a  relatively  objective  and  impartial 
tribunal. '^^  While  the  conditions  in  seclusion  in  some  mental  hos- 
pitals may  not  be  as  barbaric  as  those  in  prisons,  such  solitary 
confinement  is  as  great  a  deprivation  of  liberty  as  confinement 
in  a  maximum  security  ward,  a  disposition  which  requires,  inter 
alia,  the  due  process  protections  of  an  impartial  decisionmaker, 
notice,  the  opportunity  to  confront  witnesses  and  a  reviewable  rec- 
ord. 

It  should  make  absolutely  no  difference  whether  a  patient  is 
placed  in  seclusion  for  violation  of  a  hospital  rule  or  for  purported 
medical  treatment;  the  deprivation  in  either  case  is  identical."' 
In  Davis  v.  Lindsay, ^^^  the  court  held  that  confinement  in  a  soli- 
tary cell  was  unconstitutional  even  though  the  prisoner  was  ac- 
corded "all  the  privileges  granted  to  the  remainder  of  the  popula- 
tion and,  indeed,  in  some  respects  such  as  the  size  of  her  room 
and  the  availability  of  a  radio,  the  present  arrang-^ments  are  fa- 
vorable to  her."^*°  The  Davis  court  found  that  there  was  a  "fac- 
tual, if  not  legal,  penalty  of  solitude.""* 

135.  I  am  indebted  to  Leslie  Price,  Esq.  for  her  assistance  with  this  section 
and  the  discussion  below  of  transfers  to  maximum  security. 

136.  Bundy  v.  Cannon,  328  F.  Supp.  165  (D.  Md.  1971). 

137.  Id.  at  171.  Landman  v.  Royster,  333  F.  Suppu  621  (E.D.  Va.  1971) 
required  the  same  due  process  standard  to  be  applied  to  solitary  confinement  as 
to  tremsfers  to  maximum  security. 

138.  In  Smoake  v.  Fritz,  320  F.  Supp.  609  (S.D.N.Y.  1970),  the  court  re- 
fused to  draw  a  distinction  between  prisoners  placed  in  punitive  segregation  and 
those  placed  in  administrative  segregation.  Accord,  Urbano  v.  McCorkle,  334 
F.  Supp.  161  (D.  N.J.  1971). 

139.  321  F.  Supp.  1134  (S.D.N.Y.  1970). 

140.  Id.  at  1136. 

141.  Id.  Hi  1138. 
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There  are  numerous  prisoners'  rights  cases  in  which  courts 
have  defined  the  due  process  requirements  for  solitary  confine- 
ment. For  example,  in  Sinclair  v.  Henderson,^*-  the  court  re- 
quired that  the  "prisoner  must  be  given  official  written  notice  of 
the  specific  charge  against  him"  and  that,  before  a  serious  punish- 
ment such  as  punitive  segregation  can  be  imposed,  "the  prisoner 
must  be  given  a  hearing  at  which  he  shall  have  an  opportunity  to 
be  heard.  The  determination  to  impose  the  punishment  should 
be  made  by  one  other  than  the  accusing  guard." 

Eighth  Amendment 

No  matter  what  process  is  used,  under  some  conditions,  soli- 
tary confinement  or  use  of  restraints  in  the  mental  hospital  may 
violate  the  cruel  and  unusual  punishment  clause  of  the  eighth 
amendment  to  the  United  States  Constitution.  This  would  be 
so  despite  the  hospital's  argument  that  the  sanctions  applied  are 
not  intended  to  be  punitive.^*" 

While  no  court  has  yet  held  that  solitary  confinement  of 
prisoners  is  per  se  a  violation  of  the  eighth  amendment,  there 
have  been  numerous  cases  holding  that  certain  conditions  accom- 
panying solitary  confinement  are  cruel  and  unusual  punishment.^** 

142.  331  F.  Supp,  1123,  1139  (E.D.  La.  1970).  Compare  Sostre  v.  McGin- 
nis,  442  F.2d  178  (2d  Cir.  1971);  Carothers  v.  Follette,  314  F.  Supp.  1014 
(S.D.N.Y.  1970);  Smoake  v.  Fritz,  320  F.  Supp.  609  (S.D.N.Y.  1970);  Carter 
V.  McGinnis,  320  F.  Supp.  1092  (W.D.N.Y.  1970)  with  Courtney  v.  Bishop.  409 
F.2d  1185  (8th  Cir.  1969)  which,  in  a  case  involving  a  prison  stabbing,  upheld 
solitary  confinement. 

143.  See  Davis  v.  Lindsay,  321  F.  Supp.  1134  (S.D.N.Y.  1970),  and  Urbano 
V.  McCorkle,  334  F.  Supp.  161  (D.  N.J.  1971)  (requirement  for  hearing  can't  be 
circumvented  by  labelling  segregation  "administrative"  or  stating  that  it  is  in  the 
interests  of  order). 

144.  See,  e.g.,  Dearman  v.  Woodson,  429  F.2d  1288  (10th  Cir.  1970)  (over- 
ruling lower  court  dismissal  of  complaint  alleging  denial  of  food  for  more  than 
50  hours);  Wright  v.  McMann,  387  F.2d  519  (2d  Cir.  1967)  (prisoner  forced 
to  remain  nude  and  exposed  to  winter  cold;  deprivation  of  soap  and  toilet 
paper;  cell  covered  with  human  excrement:  no  bed;  prisoner  forced  to  stand  at 
attention  when  guard  was  passing);  Sinclair  v.  Henderson,  331  F.  Supp.  1123 
(E.D.  La.  1971)  (confinement  for  long  periods  without  regular  outdoor  exer- 
cise); Knuckles  v.  Prasse,  302  F.  Supp.  1036  (E.D.  Pa.  1969)  (no  light;  one 
bed  for  two  prisoners;  malfunctioning  toilet  creating  dampness  and  €tench;  no 
soap  or  toilet  paper);  Hancock  v.  Avery,  301  F.  Supp.  786  (M.D.  Tenn.  1969) 
(no  light;  no  means  of  personal  hygiene;  cell  toilet  flushable  from  outside;  no 
bed  or  bedding;  forced  nudity;  cell  not  cleaned);  Jordan  v.  Fitzharris,  257  F. 
Supp.  674  (N.D.  Cal.  1966)  (facts  similar  to  Hancock  v.  Avery,  supra);  Ful- 
wood  v.  Clemmer,  206  F.  Supp.  370  (D.C.  1962)  (confinement  in  cell  with  no 
bed  or  wash  basin,  a  toilet  flushable  only  from  outside  cell;  no  reading  matter, 
exercise,  visitors  or  mail  and  confinement  later  in  Special  Treatment  Unit  not 
reasonably  related  to  prison  breach  of  the  peace).  But  see,  e.g.,  Novak  v. 
Beto,  453  F.2d  661  (5th  Cir.  1971)  (no  light;  little  food);  Adams  v.  Pate, 
445  F.2d  105  (7th  Cir.  1971)  (inadequate  ventilation;  no  light  except  at  meal- 
times; water  faucet  inches  above  commode);  Ford  v.  Board  of  Managers,  407 
F.2d  937  (3d  Cir.  1969)  (no  sink  or  shower;  filthy  cell  with  old  mattress  for 
bedding;  little  food). 
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It  is  quite  clear,  however,  that  what  is  constitutional  in  the  prison 
situation  may  be  absolutely  unacceptable  in  the  mental  hospital; 
this  was  the  position  taken  by  the  court  in  Lollis  v.  New  York  State 
Department  of  Social  Services^*^  which  reviewed  the  prison  case 
of  Sostre  v.  McGinnis  and  found  it  "replete  with  indications  that 
treatment  not  approvable  in  other  circumstances  is  permissible 
in  penal  institutions.""' 

Lollis  involved  a  fourteen  year  old  girl  who  was  confined  in 
a  juvenile  home.  She  was  in  a  position  similar  to  that  of  many 
youths  in  juvenile  homes,  unconvicted  and  unaccused — a  status 
identical  to  that  of  nearly  all  patients  in  civil  mental  hospitals. 
Lollis  had  been  confined  in  isolation  for  two  weeks  in  a  small 
room  for  twenty-four  hours  a  day  with  nothing  to  do.  She  was 
provided  with  access  to  a  bath  and  shower  and  with  a  wooden 
bench  and  blanket;  she  wore  pajamas  the  entire  period  of  time. 

After  granting  a  preliminary  injunction  enjoining  the  solitary 
confinement  of  the  plaintiff  in  Lollis  pending  the  promulgation 
of  new  regulations,'*^  the  court,  after  a  final  hearing,  rejected 
the  state's  provisions  as  inadequate.  New  regulations  had  pro- 
vided for  a  maximum  of  seven  consecutive  days  (four  days  in 
some  facilities)  in  isolation  with  reading  matter,  recreational  ac- 
tivities and  ordinary  clothing  to  be  available.  The  court  was 
unconvinced  by  the  charges;  it  declared: 

.  .  .  [I]f  a  finding  were  to  be  made  as  to  the  maximum 
period  of  isolation  permitted  under  the  Eighth  Amendment 
in  the  case  of  adolescent  persons  in  need  of  supervision, 
that  period  might  well  be  limited,  on  the  basis  of  the  evidence 
presented,  to  twenty-four  hours,  and  under  conditions  in- 
cluding reasonable  facilities  and  furnishings  in  the  place  of 
isolation}*^ 

In  a  companion  case  to  Lollis,^*^  a  sixteen  year  old  had  been 
placed  in  similar  conditions  of  isolation.     In  addition,  he  was 

145.  328  F.  Supp.  1115  (S.D.N. Y.  1971). 

146.  Id.  at  1118.  The  Constitutional  standard  is  a  flexible  one.  "The  basic 
concept  underlying  the  Eighth  Amendment  is  nothing  less  than  the  dignity  of 
man.  .  .  .  The  Amendment  must  draw  its  meaning  from  the  evolving  standards 
of  decency  that  mark  the  progress  of  a  maturing  society."  Trop  v.  Dulles, 
356  U.S.  86,  100-01  (1958).  See  also  Robinson  v.  California,  370  U.S.  660 
(1962)  and  Weems  v.  United  States,  217  U.S.  349  (1910).  Because  the  men- 
tal hospital  exists  for  the  treatment  of  persons  alleged  to  be  mentally  ill  and 
because  punishment  for  illness  and  the  incidents  of  illness  is  inappropriate 
within  such  institutions,  cf.  Robinson  v.  California,  supra,  hospital  seclusion 
may  not  meet  the  constitutional  test. 

147.  Lollis  V.  New  York  State  Department  of  Social  Services,  322  F.  Supp. 
473  (S.D.N.Y.   1970). 

148.  328  F.  Supp.  at  1118  (emphasis  added). 

149.  Pena  v.  New  York  State  Department  of  Social  Services,  322  F.  Supp. 
43  (SX).N.Y.  1970). 
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handcuffed  and  bound.  There  was  a  dispute  over  whether  the 
mechanical  restraint  was  for  a  period  of  forty  minutes  or  two  to 
three  hours  but  the  court  declined  to  make  a  factual  determina- 
tion in  the  light  of  its  resolution  of  the  case.  The  court  held  that 
"a  minimal  period  of  handcuffing  or  binding,  where  the  reason- 
able necessity  for  such  action  is  demonstrated,  would  not  violate 
constitutional  rights  while,  at  the  other  end  of  the  spectrum,  un- 
necessary or  prolonged  handcuffing  or  binding  might  well  do 
so.""« 

Recommendations 

The  use  of  seclusion  and  restraints  in  the  mental  hospital  is, 
as  currently  practiced,  so  arbitrary  and  oppressive  as  to  be  un- 
constitutional from  both  a  due  process  and  an  eighth  amendment 
viewpoint.  It  is  conceivable  that  seclusion  might  be  enjoined  al- 
togeier  and  that  restraints  might  be  limited  to  use  in  strictly 
emergency  situations."^  I  would  fully  endorse  such  a  result. 
It  is  more  likely,  however,  that  procedural  and  substantive  pro- 
tections such  as  the  following  would  be  acceptable  by  the 
courts:*" 

1.  In  general,  patients  have  the  right  to  be  free  from  mechanical 
restraints  and  seclusion. 

2.  In  an  emergency  situation,  where  by  reason  of  physical  as- 
saultiveness it  is  likely  that  patients  will  harm  themselves  or  others 
and  where  no  less  restrictive  means  of  restraint  are  feasible,  a 
nurse  may  order  restraint  or  seclusion  for  up  to  one  hour  or  until 
a  psychiatrist  can  examine  the  patient,  whichever  is  sooner.  The 
nurse's  order  must  be  in  writing  and  must  explain  the  rationale 
for  the  action. 

3.  A  psychiatrist  may  enter  an  appropriate  written  order  for  se- 
clusion or  restraints  and  such  order  must  include  a  description 
of  the  physically  assaultive  behavior  of  the  patient  and  an  ex- 
planation of  why  no  less  restrictive  disposition  may  be  utilized. 


150.  Id.  at  484. 

151.  The  Wyatt  v.  Stickncy  standards  for  the  institution  for  the  retarded 
provide: 

Seclusion  defined  as  the  placement  of  a  resident  alone  m  a  locked 
room,  shall  not  be  employed.  .  .  .  Physical  restramt  shall  be  em- 
ployed only  when  absolutely  necessary  to  protect  the  resident  from  in- 
jury to  himself  or  others.  Restraint  shall  not  be  employed  as  punish- 
ment, for  the  convenience  of  staff,  or  as  a  substitute  for  a  habilitation 
program.  Restraint  shall  be  applied  only  if  aliemalive  techniques  have 
failed  and  only  if  such  restraint  imposes  the  least  possible  restriction 
consistent  with  its  purposes.     344  F.  Supp.  at  387. 

152.  See  Wyatt  v.  Stickney,  344  F.  Supp.  at  387,  for  provisions  regarding 
physical  restraints  and  seclusion  in  the  mental  hospital.  It  is  unclear  why  these 
provisions  do  not  reach  as  far  as  those  for  the  retarded. 
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The  patient  shall  have  an  opportunity  to  review  this  order  and  to 
present  his  witnesses,  suggestions  or  arguments  to  an  impartial 
decisionmaker  not  familiar  with  the  particular  case;  the  patient's 
presentation  shall  be  made  part  of  the  medical  record.  If  the 
psychiatrist's  order  is  approved  by  the  decisionmaker,  such  or- 
der shall  be  effective  for  no  more  than  twenty-four  hours  and 
must  be  renewed  if  restraint  and  isolation  are  to  be  continued. 

4.  Patients  must  be  clearly  advised  of  the  standards  and  proce- 
dures used  for  seclusion  and  restraint. 

5.  Seclusion  or  restraint  shall  never  be  employed  as  a  punish- 
ment, for  the  convenience  of  staff  or  as  a  substitute  for  treatment. 

Transfers  to  Maximum  Security 
Description 

This  section  focuses  on  the  function  of  the  only  building  with 
locked  wards  for  patients  at  Paris  State  Hospital.  This  "maxi- 
mum security"  installation  is  a  five-story  orange  brick  structure, 
the  top  three  floors  of  which  contain  the  living  quarters  of  nearly 
200  patients.  Most  of  the  patients  in  this  building  are  there  tem- 
porarily as  new  admissions — after  two  to  four  weeks,  transfer  to 
the  unlocked  "open"  buildings  is  typically  arranged.  A  large 
number  of  the  patients  (nearly  all  of  them  on  the  top  floor,  the 
wards  with  the  five-room  seclusion  areas)  are  the  "trouble-mak- 
ers," the  "management  problems,"  and  others  whose  actions  are 
unacceptable  in  the  open  buildings."^ 

In  maximum  security,  patients  sleep  in  crowded  dormitories 
or  multi-bed  rooms;  these  are  usually  locked  during  the  day  and 
the  patients'  personal  possessions  made  inaccessible.  Meals  are 
served  in  small  dining  rooms  adjacent  to  the  wards.  Unless  a 
person  has  grounds  privileges  (and  the  typical  fifth  floor  patient 
does  not),  the  entire  day  must  be  spent  in  the  appropriately- 
denominated  "dayroom"  or  pacing  the  halls.  Access  to  or  inter- 
action with  the  opposite  sex  or  with  other  patients  in  the  hospital 
is  almost  non-existent;  homosexual  activity  is  common.  Access  to 
a  pay  telephone  for  out-going  calls  is  limited  to  those  granted 
"telephone"  privileges  or  "grounds"  by  the  doctor. 

The  open  buildings  are  a  striking  contrast.  They  are  each 
one  story  high  with  individual  patient  rooms  arranged  around 
semi-private  alcoves.  Rooms  are  left  unlocked.  Patients  here 
have  access  to  the  entire  hospital  grounds,  including  the  library, 

153.  Unlike  Paris  State  Hospital,  many  mental  hospitals  have  separate  build- 
ings for  maximum  security  and  admissions.  Because  the  fifth  floor  of  this 
building  functions  as  the  "maximum  security"  unit  at  Paris,  it  will  be  referred 
to  as  such. 
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snack  bar,  recreation  building  and  the  surrounding  wooded  areas. 
Meals  are  taken  in  a  separate  dining  hall  and  every  open  building 
has  two  pay  telephones  at  which  patients  can  make  and  receive 
calls.  It  is  not  surprising  that  the  major  sanction  against  patients 
in  the  open  units  is  "being  sent  up  the  hill"  to  maximum  security. 
Staff  and  doctors  transfer  "difficult"  or  "bothersome"  pa- 
tients to  maximum  security  automatically  with  scant  attention  to 
solving  the  alleged  behavior  problem  through  less  restrictive 
means.  A  psychiatrist  described  this  situation  to  the  clinical  di- 
rector of  maximum  security  in  this  way: 

With  the  open  buildings,  you  know,  what  they  do  is  when  they 
have  a  little  problem,  very  little.  Dr.  Smith — the  patient  is 
a  Uttle  upset  or  so — they  don't  ask  anybody,  they  just  send 
those  things  here.    We  have  the  best  example,  O'Connor,  the 
patient   asked  to   be   discharged,   so   they  transferred  him 
here.    I've  found  that  most  transfers  are  for  one  reason — the 
medication  is  too  low. 
Dr.  Smith  is  disturbed  by  this  situation  and  has  asked  the  other 
hospital  physicians  to  more  carefully  evaluate  all  potential  trans- 
fers and  to  cease  disciplinary  transfers  altogether;  he  says,  "I  don't 
want  to  think  this  building  should  be  used  as  a  punishment  build- 
ing." 

Another  use  of  maximum  security  is  made  by  those  in  charge 
of  drug  experimentation  in  the  research  building  at  Paris.  This 
was  explained  to  a  small  ward  staff  meeting  as  follows: 

They  have,  and  this  is  with  the  approval  of  the  hopsital  di- 
rector, if  someone  doesn't  work  out,  if  they've  been  on  the  re- 
search program  for  a  while  and  they're  not  making  any  im- 
provement, then  they  can  unload  them.  Unfortunately,  the 
only  place  is  [maximum  security]. 

One  patient,  Roger  Dawson,  was  transferred  to  maximum 
security  on  his  own  request.  When  I  met  him,  Mr.  Dawson 
wanted  to  return  to  his  open  building  but,  despite  his  repeated 
requests,  he  was  denied  permission  to  do  so.  Mr.  Dawson  doesn't 
know  why.  Aaron  Chalmers  was  transferred  to  the  security  unit 
on  the  decision,  he  indicates,  of  an  attendant;  he  was  given  no 
reason  for  the  transfer.  I  met  a  young  man,  Jim  Strock,  the  day 
after  he  arrived  in  maximum  security  from  an  open  building.  He 
and  a  friend  had  been  found  drinking  in  Strock's  room;  there 
was  a  staff  meeting  (from  which  Mr.  Strock  was  excluded)  after 
which  the  patient  was  told  he  would  be  "sent  up  the  hill."  Strock 
was  not  asked  to  explain  his  behavior  until  after  the  decision. 
Three  adolescent  women  in  an  open  building  "broke  restriction" 
by  ordering  out  for  pizza  and  eating  in  their  rooms;  they  were 
all  summarily  sent  to  maximum  security. 
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This  sampling  of  incidents  indicates  the  variety  of  mechan- 
isms by  which  patients  become  residents  of  the  security  unit 
Factual  investigation  must  be  limited  to  interviewing  participants 
because  the  medical  records  are  uniformly  silent  as  to  the  reasons 
for  transfer  or  precipitating  actions.  Usually  the  only  reference  is 
something  in  the  nature  of  "Transfer  to  maximum  security"  or 
"Cancel  transfer." 

Worry,  anger  or  discomfort  on  the  part  of  the  nurses  or 
aides  can  result  in  a  patient's  transfer  out  of  an  open  building. 
This  can  happen  even  though  such  decisions  are  supposed  to  be 
made  by  the  psychiatrist  in  charge  of  the  unit.  On  one  occasion, 
an  adolescent  female  who  had  been  involved  with  drugs  was  ad- 
mitted into  the  hospital  and  placed  directly  in  an  open  building. 
Despite  the  fact  that  the  patient  displayed  no  violent  or  threaten- 
ing behavior,  the  nursing  staff  shifted  the  patient  into  seclusion 
in  the  maximum  security  building  just  forty-five  minutes  before 
her  doctor  was  to  arrive  at  the  open  building. 

In  the  incident  above,  the  psychiatrist  immediately  retrieved 
his  patient.  However,  other  "dumped"  patients  remain  in  maxi- 
mum security  for  an  unjustifiably  long  time.  A  nurse  mentioned 
a  man  who  was  "caught  drinking  behind  the  open  building  so 
they  sent  him  up.  He's  still  waiting  to  go  back."  Another  pa- 
tient, who  had  been  placed  in  maximum  security  for  setting  a  fire 
in  a  wastebasket,  had  been  declared  ready  to  return  to  the  open 
building  by  the  locked  unit's  staff  but,  I  was  told,  "They  won't 
discuss  it.    They're  not  going  to  take  him  back." 

Discussion 

Increasingly  during  the  last  few  years,  the  courts  have  been 
willing  to  use  the  due  process  clause  of  the  fourteenth  amend- 
ment to  control  the  use  of  maximum  security  in  institutions.  Most 
cases  in  this  area  have  involved  prison  inmates  but  the  District 
of  Columbia  Circuit  Court  of  Appeals  has  developed  a  standard 
for  transfers  to  maximum  security  units  in  mental  hospitals. 

An  essential  element  of  due  process  is  prior  knowledge  of 
the  society's  rules.  In  society  at  large  and  in  the  smaller  societies 
of  prisons  and  schools,  it  has  been  held  that  a  person  cannot  be 
punished  for  violation  of  a  rule  of  which  he  could  not  be  aware. 
In  Sinclair  v.  Henderson,^^*  the  court  said  that  "[tjhere  must  be 
rules  and  regulations  officially  promulgated  by  prison  authorities 

154.  331  F.  Supp.  1123,  1129  (E.D.  La.  1971).  See  also  Landman  v.  Roy- 
ster,  333  F.  Supp.  621  (E.D.  Va.  1971),  requiring  that  a  reasonable  definite 
set  of  rules  be  distributed  to  the  prisoners  before  anyone  could  be  disciplined 
for  a  violation  thereof. 
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and  communicated  to  the  prisoner  apprising  him  of  what  conduct 
can  subject  him  to  serious  discipline,  what  penalty  he  can  expect 
and  the  procedure  by  which  such  a  determination  will  be  made 
.  .  .  ."  A  rule  prohibiting  "misconduct"  by  students  has  been 
held  to  be  too  vague  to  meet  the  constitutional  requirements."" 

A  second  essential  aspect  of  due  process  is  a  hearing  which 
affords  the  person  involved  a  chance  to  hear  the  case  against  him 
or  her  and  to  make  an  opposing  presentation.  Goldberg  v. 
Kelly, "^^^  a  case  concerned  with  the  termination  of  public  assist- 
ance without  a  hearing,  is  the  landmark  case  defining  what  mini- 
mal due  process  requires.  The  Court  held  that  due  process  for 
welfare  recipients  required  a  hearing  at  a  meaningful  time,  with 
adequate  advance  notice,  and  with  an  effective  opportunity  to 
defend  by  confronting  any  adverse  witnesses  and  by  presenting 
one's  own  arguments  and  evidence  orally.  "In  almost  every  set- 
ting where  important  decisions  turn  on  questions  of  fact,  due  proc- 
ess requires  an  opportunity  to  confront  and  cross-examine  adverse 
witnesses,"  the  Supreme  Court  explained."^  In  addition,  the  wel- 
fare recipient  may  be  represented  by  counsel.  An  impartial  deci- 
sionmaker must  be  provided  whose  findings  must  rest  solely  upon 
the  law  and  the  evidence  adduced  at  the  hearing  and  who  must 
state  reasons  for  his  or  her  decision  and  cite  the  evidence  relied 
upon. 

Recently,  several  cases — Covington  v.  Harris, ^^^  Williams  v. 
Robinson,^^*  and  Jones  v.  Robinson^*^ — have  raised  the  question 
of  what  would  satisfy  due  process  when  a  patient  in  a  mental  hos- 
pital is  to  be  transferred  to  a  maximum  security  ward.  In  each 
case,  the  court  refused  to  permit  a  summary  transfer  that  lacked 
basic  procedural  protections. 

The  most  recent  decision,  Jones  v.  Robinson,  used  Goldberg 
V.  Kelly  as  a  guide.  The  Circuit  Court  of  Appeals  held  that  one 
impartial  person  must  interview  all  the  witnesses,  including  the 
patient  and  others  suggested  by  him.  The  patient  must  be  in- 
formed of  the  evidence  gathered  from  the  interviews  and,  in  ad- 
dition, to  the  extent  that  it  will  not  have  an  adverse  effect  on  the 

155.  Soglin  V.  Kauffman,  418  F.2d  163  (7th  Cir.  1969).  The  court  in  that 
caae  declared  that  "[tlbe  doctrine  of  vagueness  and  overbreadth,  already  ap- 
plied in  academic  contexts,  presupposes  the  existence  of  roles  whose  coherence 
and  boundaries  may  be  questioned.  .  .  .  These  same  considerations  also  dic- 
tate that  the  rules  embodying  standards  of  discipline  be  contained  in  properly 
promulgated  regulations."    Id.  at  167. 

156.  397U.S.  254  (1970). 

157.  Id.  at  269. 

158.  419  F.2d  617  (D.C.  Cir.  1969). 

159.  432  F.2d  637  (D.C.  Cir.  1970). 

160.  440  F.2d  249  (D.C.  Cir.  1971). 
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patients  involved,  the  "accused"  must  be  given  the  opportunity 
to  confront  and  cross-examine  adverse  witnesses.  The  Jones  court 
held  that  assistance  of  counsel  was  not  required  but  that  the  au- 
thorities could  assign  a  lay  representative  to  assist  the  patient. 
While  no  court  reporter  or  transcript  was  necessary,  the  court 
insisted  that  written  records  should  be  made  at  each  stage  of  the 
process  to  facilitate  possible  judicial  review. ^'^  The  inquiring  of- 
ficer must  make  findings  of  fact  and  give  reasons  for  his  or  her 
decision;  an  order  to  transfer  must  be  affirmed  by  the  hospital  su- 
perintendent. 

Courts'  willingness  to  review  decisions  to  transfer  depends, 
to  a  certain  extent,  upon  the  hospital's  reasons  for  the  action.  In 
the  three  cases,  transfers  to  maximum  security  were  ordered  by 
staff  after  they  had  decided  that  the  patient  had  violated  hospital 
rules — by  robbing  an  employee  in  Williams,  by  raping  a  girl- 
friend in  Jones  and  by  having  contraband  money  and  pills  in 
Covington.  It  is  significant  that  the  transfers  revolved  around 
factual  determinations  which  courts  and  quasi-judicial  bodies  are 
quite  accustomed  to  making  and  reviewing. ^'^  These  are  not  the 
sort  of  internal  administrative  problems  for  which  the  medical 
staff  has  special  expertise;  a  court  cannot  avoid  its  responsibility 
to  protect  the  constitutional  rights  of  mental  patients  by  swallow- 
ing wholesale  ex  partt  decisions  by  hospital  authorities. 

Underlying  the  requirement  of  procedural  due  process  be- 
fore a  patient  can  be  transferred  to  maximum  security  is  a  de- 
termination that  confinement  on  such  a  ward  is  a  deprivation  of 
liberty  within  the  meaning  of  the  fourteenth  amendment.  The 
conditions  which  trigger  the  constitutional  protection  include  the 
locked  nature  of  the  ward,  the  lack  of  grounds  privileges,  the  use 
of  a  limited  area  for  exercise,  more  restricted  visitor  privileges 
and  the  denial  of  access  to  recreational  and  educational  facili- 
ties."'    Once  it  has  been  decided  that  a  patient  has  been  de- 

161.  Upon  judicial  review  of  the  hospital  aothorities*  decision,  "[t]be  que»- 
tion  is  not  whether  the  hospital  has  made  the  best  decision,  but  only  Nvhether 
it  has  made  a  permissible  and  reasonable  decision  in  view  of  the  relevant 
information  and  within  a  broad  range  of  discretion.' "  Jones  v.  Robinson,  440 
F.2d  at  250-51,  quoting  from  Tribby  v.  Cameron,  379  F.2d  at  105. 

162.  In  Williams,  the  court  explicitly  stated  that  a  due  process  bearing  was 
required  when  actions  by  the  hospital  rest  upon  a  determination  of  a  disputed 
issue  of  fact  Williams  v.  Robinson,  432  F2d  at  641-42.  The  question  in 
Jones  was  framed  in  terms  of  **what  type  of  fact-finding  procedure  is  required 
before  St  Elizabeth's  can  transfer  a  patient  accused  of  crime  to  the  maximum 
security  sections  of  the  hospital."  Jones  v.  Robinson,  440  F.2d  at  250.  Coving- 
ton also  involved  factual  questions  including  a  desire  by  the  court  for  a  reliable 
determination  by  the  hospital  staff  that  the  patient  was  "likely  to  injure  himself 
or  other  persons"  if  allowed  to  remain  outside  maiimnm  security.  Covington 
V.  Harris,  419  F.2d  at  623. 

163.  Covington  v.  Harris,  419  F.2d  at  622. 
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prived  of  liberty,  the  court  must  ascertain  whether  the  decision  was 
reached  by  due  process  of  law.  The  courts  in  prison  cases  have 
recognized  that  due  process  is  required  whenever  an  inmate  is 
transferred  to  maximum  security,  no  matter  what  the  reason.*'* 
Thus,  the  courts  have  refused  to  draw  a  distinction  between  puni- 
tive and  administrative  segregation: 

This  court  is  of  the  opinion  that  prisoners  who  are  confined 
to  administrative  segregation  for  the  good  of  the  instituion 
should  be  entided  to  the  same  minimal  due  process  that 
is  already  afforded  prisoners  who  are  confined  to  segrega- 
tion for  disciplinary  infractions  ....  [Bjefore  a  pri- 
soner is  removed  from  the  general  population  of  an  institution 
and  placed  in  segregation,  he  should  be  notified  in  writing 
of  the  charges  and  the  nature  of  the  evidence  against  him 
and  be  given  a  reasonable  opportunity  to  explain  away  the 
accusation.  We  are  also  of  the  opinion  that  in  emergency  sit- 
uations, such  process  may  be  postponed  and  emergency  ac- 
tion taken.  But  the  prisoners  affected  should  thereafter  be 
afforded  within  a  reasonable  time  the  minimal  due  process 
that  is  stated  above.*** 

Considering  the  paucity  of  cases  involving  transfers  of  mental 
patients  to  maximum  security  wards,  the  prisoners'  rights  suits 
in  this  area  deserve  consideration.  As  early  as  1938,  a  federal 
appellate  court  recognized  the  similarities  between  the  situation 
of  a  patient  and  a  prison  inmate.*"'  The  major  difference  be- 
tween the  two  is  that  one  is  confined  (voluntarily  or  involun- 
tarily) for  care  and  treatment  and  the  other  is  confined  involun- 
tarily for  punishment  and  deterrence  as  well  as  for  rehabilita- 
tion; this,  however,  is  no  justification  for  shortchanging  those  per- 
sons who  are  patients  in  mental  hospitals.  The  prison  cases* '^ 
and  other  authorities*'®  have  generally  supported  due  process  pro- 


164.  See  notes  138-143,  supra. 

165.  Urbano  v.  McCorkle,  334  F.  Supp.  161.  168  (D.  N.J.  1971).  The  sug- 
gested need  for  emergency  transfers  without  a  prior  hearing,  with  due  process 
provided  as  soon  thereafter  as  possible,  has  been  recognized  in  the  mental  hos- 
pital transfer  context.    Williams  v.  Robinson,  432  F.2d  at  644. 

166.  Barry  v.  Hall,  98  F.2d  222  (D.C.  Cir.  1938).  A  detailed  comparison 
of  the  conditions  at  a  treatment  center  and  a  state  prison  is  provided  in  "brief 
of  Donald  McEwan,  Pro  Se"  in  J.  Katz,  J.  Goldstein  and  A.  Dershowttz. 
Psychoanalysis,  Psychwtry  and  Law  700-02  (1967). 

167.  See,  e.g.,  Landman  v.  Royster,  333  F.  Supp.  621  (E.D.  Va.  1971); 
Beiaher  v.  Swenson,  331  F.  Sopp.  1227  (W.D.  Mo.  1971);  but  see  Bums  v, 
Swenson,  430  R2d  771  (8th  Cir.  1970). 

168.  School  children  have  been  guaranteed  protection  of  their  constitutional 
rights  within  the  school  social  system.  The  courts  have  consistently  held  that  a 
student  cannot  be  expelled  from  high  school  or  college  without  a  hearing.  See 
Wasson  v.  Trowbridge,  382  F.2d  807  (2d  Cir.  1967);  Dbcon  v.  Alabama  State 
Board  of  Education,  294  F.2d  150  (5th  Cir.  1961);  Hobson  v.  Bailey,  309  F. 
Supp.  1393  (W.D.  Tenn.  1970);  Jones  v.  Fitchburg,  211  Mass.  66,  97  N.E.  612 
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cedures  prior  to  imposition  of  sanctions  which  constitute  a 
"grievous  loss"^®^  to  the  person  affected. 

Our  society  has  taken  upon  itself  to  provide  treatment  for  a 
class  of  persons  considered  to  be  mentally  ill  and  to  afford  special 
constitutional  protection  through  commitment  hearings.  It  would 
certainly  be  ironic  if  we  are  willing  to  protect  mental  patients 
solely  at  the  point  of  entry  into  the  hospital  but  withdraw  that 
protection  when  greater  deprivations  of  liberty  are  inflicted. 

Recommendations 

1.  The  hospital  must  promulgate  and  communicate  to  patients 
rules  and  regulations  which  will  disclose  what  conduct  may  result 
in  transfer  to  maximum  security  and  by  what  procedure  a  deter- 
mination will  be  made. 

2.  The  patient  must  be  informed  in  writing  of  charges  or  accu- 
sations. An  impartial  person  must  interview  all  parties  and  wit- 
nesses, including  those  suggested  by  the  patient.  The  patient 
must  be  informed  of  the  information  gathered  in  the  interviews 
and  must  be  given  the  opportunity  to  confront  and  cross-examine 
any  adverse  witnesses.  Lay  advocates  should  be  provided  for  those 
unable  to  represent  themselves;  the  patient  must  also  have  the 
right  to  obtain  counsel,  attorney  or  non-attorney.  Written  records 
must  be  kept  at  every  stage  of  the  proceedings  (a  tape  recording 
could  be  made  of  interviews  and  hearings)  and  the  inquiring  offi- 
cer must  make  written  findings  of  fact  and  must  explain  the  bases 
for  decision.  A  transfer  order  should  be  reviewed  by  the  insti- 
tution superintendent. 

Conclusion 

After  exploring  the  environment  of  Paris  State  Hospital  it 
becomes  apparent  that  the  unfortunate  analogy  between  mental 
institutions  and  prisons  is  quite  appropriate.  The  analogy  seems 
to  deteriorate  only  when  one  realizes  that  prisoners  are  incarcer- 

(1912);  Morrison  v.  Lawrence,  72  N.E.  91  (Mass.  1904);  Geiger  v.  Milford 
School  District,  51  Pa.  D.  &  C.  647  (C.P.  1944).  The  courts'  decisions  re- 
quiring due  process  also  extend  to  in-school  civil  rights  issues.  The  court  in 
Stricklin  v.  Regents  of  University  of  Wisconsin,  297  F.  Supp.  416  (W.D.  Wise. 
1968),  held  that  students  could  not  be  suspended  from  school  for  tliirteen  days 
without  a  hearing  consistent  with  due  process  of  law.  While  a  temporary  ab- 
sence from  school  might  have  some  detrimental  effect  on  a  student's  education, 
it  is  certainly  not  as  injurious  to  a  person  as  is  the  loss  of  freedom  and  activity 
accompanying  confinement  in  a  maximum  security  ward.  When  the  courts  arc 
so  careful  to  safeguard  the  rights  of  students  to  obtain  an  education,  they 
should  be  even  more  careful  to  safeguard  the  personal  freedom  of  patients  in 
mental  hospitals. 

169.   See  Goldberg  v.  Kelly,  397  U.S.  at  262. 
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ated  after  exhaustion  of  complex  and  extensive  procedures  de- 
signed to  insure  due  process  of  law.  Even  after  commitment,  a 
prisoner  is  entitled  to  recognition  of  certain  basic  constitutional 
rights.  An  inmate  of  a  mental  institution  is  generally  accorded 
none  of  these  protections.  Although  he  has  usually  conmiitted  no 
offense,  a  mental  patient  is  systematically  deprived  of  those  rights 
so  jealously  applied  in  the  field  of  criminal  law  and  deemed  basic 
to  the  proper  functioning  of  the  Constitution.  The  analogy  is 
misleading,  then,  not  because  of  any  essential  dissimilarity  between 
the  two  forms  of  institution,  but  due  to  the  greater  degree  of  op- 
pression that  ironically  accompanies  commitment  to  a  mental  hos- 
pital. 

The  approach  I  have  utilized  in  this  article  has  been  a  per- 
sonal one.  My  observations  and  investigations  at  Paris  State  Hos- 
pital are  characterized  by  a  concern  for  the  patient  as  an  indi- 
vidual. I  believe  this  type  of  approach  to  be  necessary  because 
the  problem  itself  is  essentially  a  personal  one;  those  constitu- 
tional rights  denied  the  inmate  of  the  mental  hospital  are  indi- 
vidual rights  affecting  the  very  essence  of  human  dignity.  I  have 
attempted  to  convey  a  conceptual  framework  which  may  help  the 
reader  to  share  my  concern.  The  recommendations  following 
each  section,  if  adopted,  will  do  much  to  alleviate  the  deprivation 
of  inmate  civil  rights.  Perhaps,  however,  the  most  important  ob- 
jective of  this  article  is  simply  to  provide  insight  into  life  within 
a  mental  hospital;  only  when  the  legal  community  realizes  the 
personal  vulnerability  of  the  mental  patient  will  sufficient  atten- 
tion be  devoted  to  his  and  her  legal  dilemma.  Only  when  the  at- 
tention of  the  legal  community  is  directed  to  the  mental  patient 
will  the  chains  which  bind  him  to  the  archaic  oppression  of  the 
past  be  loosened.  Once  such  attention  is  channelled  in  the  direc- 
tion of  the  mental  inmate,  I  have  no  doubt  that  those  energies 
expended  by  courts  and  attorneys  in  expanding  constitutional  pro- 
tections in  the  area  of  criminal  law  will  be  applied  with  equal 
fervor  and  success  to  the  plight  of  the  mental  patient. 
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Mental  hospitals  are  the  POW  camps  of  our 
undeclared  and  Inarticulated  civil  wars. 

—  Thomas  Szasz, 

The  Second  Sin  77  (1973) 


Experience  should  teach  us  to  be  most  on  our 
guard  to  protect  liberty  when  the  Government's 
purposes  are  beneficent.   Men  [and  women]  born 
to  freedom  are  naturally  alert  to  repel  invasion 
of  their  liberty  by  evil-minded  rulers.  The  greatest 
dangers  to  liberty  lurk  in  insidious  encroachment 
by  men  [and  women]  of  zeal,  well-meaning  but 
without  understanding  .  . . 

—  Mr.  Justice  Louis  Brandeis, 
dissenting  in  Olmstead  v. 
United  States,  277  U.S.  438 
438,479(1928) 
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[Exhibit  No.  6] 

Philadelphia,  Pa. 
September  10,  1975. 
Hon.  Birch  Bayh 

Chairman,  Subcommittee  to  Investigate  Juvenile  Delinquency,  Committee  on  the 
Judiciary,  U.S.  Senate,  Washington,  D.C. 

Deab  Senator  Bayh  :  My  lawyer,  Mr.  David  Ferleger,  testified  before  your 
subcommittee.  The  Subcommittee  requested  that  Mr.  Ferleger  tell  them  of  any 
cases  of  over  drugging  of  patients  in  hospitals  that  he  found  out  about. 

On  June  25,  26,  &  27,  1975,  I  was  involuntarily  given  twice  as  much  thorazine 
as  the  drug  manufacturer  recommends.  This  occurred  at  Saint  Elizabeth  Hos- 
pital in  Washington  which  is  run  by  the  Federal  government.  Some  parts  of 
my  case  are  not  related  to  excessive  use  of  drugs,  but  these  parts  may  be  of 
interest  to  the  Judiciary  Committee. 

Since  1967  or  1968,  I  have  repeatedly  written  letters  to  the  President  of  the 
U.S.  concerning  the  CIA.  Never  did  I  receive  an  answer  to  one  of  these  letters. 
Early  in  June  1975,  I  went  to  the  Old  Executive  OflBce  Building  and  asked  if 
somebody  could  tell  me  why  I  never  received  an  answer.  I  talked  with  Mr.  Rick 
Nelson  who  said  that  he  would  try  to  find  out  why  nobody  answered  my  letters 
and  that  he  would  let  me  know  the  results  of  his  investigation. 

On  June  25,  1975,  I  returned  to  the  Old  Executive  Office  Building  and  asked 
to  speak  to  Mr.  Rick  Nelson.  I  was  directed  to  the  Northeast  Gate  of  the  White 
House,  and  Mr.  Gerald  J.  Gibson  came  out  and  talked  with  me  for  about  a  half 
hour.  He  then  had  me  taken  to  Saint  Elizabeth  Hospital  where  I  was  incar- 
cerated against  my  will  until  June  27, 1975,  when  I  was  released. 

At  no  time  did  I  ever  make  a  threat  to  break  the  law  or  even  insinuate  that 
I  might  break  the  law. 

While  at  Saint  Elizabeths  Hospital,  I  was  denied  writing  materials  to  write 
my  lawyer,  I  was  repeatedly  denied  the  use  of  a  telephone  (even  a  pay  tele- 
phone) to  try  and  contact  my  lawyer  and  I  was  given  twice  as  much  thorazine 
(involuntarily)  as  the  drug  manufacturer  recommends.  When  I  was  admitted 
to  Saint  Elizabeths  Hospital,  I  refused  to  talk  unless  I  had  legal  counsel. 

The  psychiatrist  then  proceeded  to  make  up  a  totally  false  report  on  me. 
This  false  report  was  going  to  be  used  in  court  to  keep  me  incarcerated  another 
seven  days. 

On  June  27,  1975,  my  lawyer,  Mr.  David  Ferleger  from  Philadelphia  contacted 
the  hospital.  This  was  the  first  time  I  talked  with  Mr.  Ferleger  since  my  com- 
mitment. As  a  result  of  Mr.  Ferleger's  actions,  I  was  released  in  a  couple  of 
hours  after  another  i)sychiatric  examination. 

Under  the  Freedom  of  Information  Act,  5  U.S.C.  552,  I  secured  my  records 
from  the  Secret  Service  and  Saint  Elizabeths  Hospital,  including  my  psychiatric 
records.  Except  that  the  records  say  that  I  asked  to  see  the  President  (false), 
the  records  back  up  completely  what  I  say  in  this  letter. 

In  short,  I  don't  think  an  American  citizen  who  hasn't  broken  the  law  and 
has  even  threatened  to  break  the  law  should  be  incarcerated  almost  48  hours 
(two  nights)  and  involuntarily  over  drugged  when  he  asks  his  government 
why  his  letters  have  not  been  answered.  Apparently  Article  I  of  the  Bill  of 
Rights  and  the  First  Amendment  to  the  Constitution  has  no  meaning  in  Wash- 
ington. 

If  you  have  any  questions  about  my  case,  please  let  me  know. 

Sincerely  yours,  ,^        „    tt  ^,^„ 

Peteb  M.  Helleb. 


Senator  Bath.  Thank  you,  Mr.  Ferleger.  Mr.  Ellis  ? 

STATEMENT  OF  JAMES  W.  ELLIS,  STAFF  ATTORNEY,  MENTAL 
HEALTH  LAW  PROJECT,  WASHINGTON,  D.C. 

Mr.  Ellis.  Senator  Bayh,  my  name  is  Jim  Ellis.  I  am  a  staff  at- 
torney with  the  Mental  Health  Law  Project,  which  is  a  patients 
rights  organization,  a  public  interest  law  firm  which  litigates  cases  on 
behalf  of  the  rights  of  people  in  mental  institutions  and  mstitutions 
for  the  mentally  retarded  and  in  juvenile  institutions.  Many  of  the 
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cases  that  have  been  discussed  today  have  been  cases  in  which  the 
Mental  Health  Law  Project  has  been  involved,  and  we  have  worked 
with  Hogan  &  Hartson,  as  Dennis  mentioned,  on  the  problem  of  the 
FDA  and  the  approval  of  these  drugs  used  for  mentally  retarded 
persons  in  institutions. 

I  think  that  what  you  have  heard  today  presents  a  problem  that 
has  not  received  a  great  deal  of  recognition  which  has  been  thought 
about  in  insufficiently  thorough  ways.  What  you  have  heard  today 
is  a  problem  of  institutional  drug  abuse. 

Now,  drug  abuse  is  a  term  that  has  been  used  a  lot  in  our  society. 
What  we  usually  means  is  a  person,  very  frequently  a  juvenile,  who 
takes  a  drug  which,  because  of  the  way  our  laws  are  structured,  he 
is  not  entitled  to  take — and  which  we  are  very  uncomfortable  about 
his  taking,  because  of  damage  it  will  do  to  him,  or  various  social 
reasons.  And  that  is  what  the  public  thinks  about  when  they  think 
about  drug  abuse.  They  think  about  the  junkie  on  the  street  or  the 
kid  who  pops  pills.  And  that  is,  indeed,  a  problem. 

What  the  proper  response  to  that  problem  is  something  we  have 
to  get  into  here.  But  that  is  what  the  public  thinks  of  when  we  talk 
about  drug  abuse.  But  what  these  hearings  are  presenting  is  a  prob- 
lem of  institutional  drug  abuse — drug  abuse  by  the  State,  drug  abuse 
by  institutions  which  are  funded  and  controlled  by  the  State.  And 
that  is  the  point  that,  it  seems  to  me,  you  were  getting  at  before. 

Senator  Bayh.  If  I  may  interrupt,  we  are  really  talking  about  drug 
abuse  when  it  is  forced  on  the  victim. 

I  tried  to  make  a  distinction  where  society  itself,  or  an  institutional 
structure,  says  that  we  will  give  you  drugs.  It  seems  to  me  that  is 
wholly  inexcusable.  That  is  different  from  individual  use  of  drugs, 
which  we  are  trying  to  stop. 

But  when  society  itself  is  involved  with  this  kind  of  abuse  of  drugs 
for  treatment;  or  making  drugs  available  in  the  penal  institutions 
in  such  a  way  that  inmates  have  access  to  drugs  almost  as  though 
they  are  out  on  the  streets — when  you  have  an  inmate  in  charge  of  the 
medicine  cabinet,  and  then  wonder  why  drugs  are  available  in  the 
institution — that  kind  of  thing  is  absolutely  unconscionable. 

Mr.  Ellis.  That  is  very  much  to  the  point,  and  it  seems  to  me  that 
if  we  think  about  social  resources,  and  we  think  about  where  the  re- 
sources of  our  Government  and  the  States  have  gone  in  terms  of 
dealing  with  drug  abuse,  and  the  amount  of  effort  that  the  Federal 
Government  devotes,  through  the  FDA  and  controlled  substances,  and 
various  other  activities  of  the  Government  to  deal  with  various  kinds 
of  drug  problems,  you  will  find  very  little  that  is  focused  on  the 
problem  of  institutional  drug  abuse.  That  is  particularly  true  with 
regard  to  institutions  for  the  mentally  retarded — which  Gail  Marker 
is  going  to  be  talking  about  in  a  moment — but  it  goes  to  all  sorts  of 
institutions,  and  I  think  it  is  important  to  focus  on  the  fact  that 
these  drugs  are  used  and  abused,  and  are  forced  upon  unwilling  pa- 
tients in  a  wide  variety  of  kinds  of  institutions. 

We  have  heard  discussions  of  institutions  for  juveniles,  the  training 
schools  and  other  euphemisms  that  we  have  for  correctional  institu- 
tions for  juveniles,  institutions  for  the  mentally  retarded,  institutions 
for  the  mentally  ill,  nursing  homes.  Veterans'  Administration  hos- 
pitals, the  CHAMPUS  facilities — it  is  a  very  widespread  problem  of 
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institutional  drug  abuse,  and  it  takes  very  many  forms.  And  the  testi- 
mony that  has  been  presented  today  has  focused  on  the  most  egregious 
and  most  identifiable  and  most  obvious  forms  of  abuse — the  horror 
stories,  and  they  are  indeed  horrifying,  and  they  are  very,  very  im- 
portant. 

But  I  think  that  it  is  important  to  also  focus  on  day-to-day  prac- 
tices in  institutions  which  are  also  abusive  of  the  rights  of  patients, 
which  does  not  have  the  headline  potential  that  a  number  of  the 
cases  that  have  been  outlined  have,  but  which  are  just  as  violative  of 
the  human  and  constitutional  rights  of  patients. 

DRUG  USAGE  AS  ADMINISTRATIVE  CONVENIENCE 

The  kinds  of  practices  I  am  talking  about  are,  first  of  all,  the  one 
that  has  been  alluded  to;  the  use  of  the  drugs  to  control  residents'  be- 
havior, not  because  that  control  is  helpful  to  that  resident  in  dealing 
with  the  program  that  is  being  offered  to  him,  but  rather  for  admin- 
istrative convenience.  And  it  is  important  to  separate  those  out. 

There  are  cases  in  which  the  control,  for  example,  of  a  mentally 
retarded  resident's  behavior  may  be  the  only  way  that  resident  can 
accept  an  individualized  program;  the  only  way  that  resident  can 
obtain  the  rehabilitation  services  that  he  needs.  But  that  is  an  indi- 
vidual decision  that  must  be  made  in  an  individual  case,  on  the  basis 
of  the  facts  and  the  medical  situation  with  regard  to  that  one  resi- 
dent. And  the  level  of  use  of  these  drugs  in  the  institutions,  particu- 
larly for  the  retarded,  indicates  that  that  simply  is  not  the  way  that 
these  drugs  are  being  administered.  Gail  will  talk  more  about  the 
gross  numbers  and  the  level  of  use  of  these  drugs  in  the  institutions, 
but  with  the  staffing  in  the  institutions  and  the  number  of  people  on 
drugs,  it  is  clear  this  is  not  being  done  on  that  kind  of  an  individualized 
basis. 

The  second  problem  is  the  use  of  these  drugs  at  excessively  high 
dosages.  The  problems  that  arise  with  these  drugs  regarding  compli- 
cations is  made  much  worse  when  they  are  used  at  excessively  high 
dosages,  and  there  is  no  effective  control  on  the  dosage  of  drugs  that 
are  administered  in  institutions.  The  Food  and  Drug  Administration 
establishes  recommended  maximum  dosages.  They  are  not  mandatory 
on  doctors.  The  FDA  specifically  disclaims  any  power  or  authority  or 
intention  of  reviewing  any  practice  by  doctors  with  regard  to  dosage 
levels. 

The  third  problem  is  the  use  of  these  drugs  for  too  long  a  period 
of  time.  Very  often,  you  will  see  in  the  records  of  these  individuals 
that  drugs  are  being  prescribed  that  are  going  to  be  used  for  an  in- 
definite period  of  time.  The  cumulative  effect  of  these  drugs  on  indi- 
viduals represents  a  very  serious  health  hazard,  particularly  when 
the  drugs  are  not  monitored  as  to  the  kinds  of  side  effects  that  are 
likely  to  take  place. 

Senator  Bayh.  If  you  will  excuse  me  for  interrupting  here,  we  are 
being  called  for  another  vote.  I  am  going  to  have  to  leave.  If  I  am  not 
able  to  get  back,  I  wish  our  chief  counsel,  Mr.  Rector,  to  proceed. 

I  want  to  say  to  those  that  are  helping  us  here,  we  really  appreciate 
what  you  are  doing.  I  will  follow  your  testimony  in  the  record  if  I 
do  not  hear  all  of  it ;  and  I  want  to  look  very  carefully  at  this  brief. 
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So,  forgive  me.  This  business  of  trying  to  do  two  things  at  once 
is  almost  impossible.  Mr.  Rector  will  follow  through,  and  I  will  try  to 
get  back. 

Mr.  Rector.  Please  proceed,  Mr.  Ellis, 

Mr.  Ellis.  I  have  spoken  of  the  use  of  these  drugs  for  administra- 
tive convenience,  of  overly  high  dosages  in  many  cases,  of  administra- 
tion of  drugs  for  an  indefinite  period  of  time  when  whatever  need 
there  may  have  been  for  that  drug  has  long  since  passed  Another 
problem  that  was  alluded  to  in  some  of  the  earlier  testimony  is  the 
problem  of  polypharmacy — the  use  of  more  than  one  of  these  drugs 
in  combination.  There  simply  are  not  adequate  studies  to  indicate 
the  safety  of  that  practice,  and  what  studies  there  are  indicate  that 
there  may  be  medical  problems  created  by  that  practice.  And  yet,  those 
are  not  being  focused  on  when  more  than  one  drug  is  combined  in 
institutional  administration. 

And  finally,  I  would  like  to  raise  this  question,  and  I  think  it  differs 
from  some  of  the  testimony  and  from  one  of  the  questions  that  Senator 
Bayh  asked  earlier ;  and  that  is  the  question  of  the  level  of  knowledge 
of  the  physicians  in  the  institutions.  There  are  two  problems  with 
regard  to  that.  One  is  the  problem  that  was  focused  on  by  Dennis 
earlier,  which  is  the  problem  of  doctors  who  are  not  fully  licensed, 
who  can  only  practice  medicine  in  the  institution.  That  is  a  widespread 
phenomenon,  and  is  very,  very  troubling. 

LITTLE    KNOWLEDGE    OF    DRUGS    SIDE    EFFECTS 

There  is  a  second  aspect  to  it,  though,  which  is  independent  of  that. 
Doctors,  however  they  are  licensed,  very  often  have  very  little  knowl- 
edge of  the  side  effects,  the  problems,  and  the  most  recent  research  with 
regard  to  these  drugs.  Many  doctors  went  to  medical  school  prior  to 
the  time  that  these  drugs  entered  the  market.  Many  doctors  do  not 
have  access  to  the  various  studies  that  are  coming  out.  Some  of  the  very 
harmful  results  of  these  drugs  which  are  discovered  are  not  dissemi- 
nated quickly.  The  FDA,  for  example,  acts  very  slowly  in  letting 
people  know  about  the  problem  of  tardive  dyskinesia,  which  resulted 
from  a  number  of  these  drugs. 

Also,  in  terms  of  the  people  who  have  been  trained  more  recently, 
less  than  25  percent  of  the  medical  schools  in  this  country  have  courses 
in  clinical  psychopharmacology.  So  the  information  that  these  phy- 
sicians received  very  frequently  comes  from  the  drug  companies 
through  two  sources;  one,  from  the  advertisements  of  the  drug  com- 
panies, often  in  medical  journals;  and,  second,  from  the  detail  men 
who  come  around  and  tell  them  about  the  various  drugs  that  the 
company  offers.  This  information  may  or  may  not  be  accurate,  but  I  am 
not  sure  that  given  the  very  serious  consequences  that  can  come  from 
the  abuse  of  these  dru^s,  that  we  want  to  leave  the  provision  of  vital 
information  to  physicians — who  are  not  regulated  or  supervised  in 
any  way — to  the  companies  that  manufacture  the  medication 
themselves. 

The  second  point  that  I  would  like  to  raise  is  that  there  are  legal 
rights  of  patients  involved.  Not  only  is  this  institutional  drug  abuse 
problem  a  horror,  not  only  is  this  shocking  to  our  conscience,  but  there 
are  constitutional  rights  that  are  being  violated  in  our  society,  our 
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Government,  and  various  kinds  of  legal  mechanisms  are  not  doing 
enough  to  redress  the  violations  of  these  rights. 

The  first  of  them  is  the  right  to  refuse  treatment,  which  we  believe 
is  a  constitutional  right  of  all  competent  patients  who  can  make  their 
own  treatment  decisions;  and  that  includes  many,  if  not  most,  of  the 
people  in  the  institutions  that  we  are  talking  about. 

The  second  is  the  right  to  treatment  itself.  In  several  of  the  right-to- 
treatment  cases  which  you  have  heard  discussed,  the  judges  have  held 
that  the  right  to  treatment  includes  the  right  to  be  free  from  abusive 
drug  practices. 

All  of  this  supports  the  conclusion  that  this  is  a  national  problem.  I 
think  the  testimony  you  heard  here  today  indicates  very  clearly  that 
this  is  a  widespread  problem  in  many  kinds  of  institutions  in  a  number 
of  States,  practically  throughout  the  whole  institutional  structure  that 
we  have  in  this  country.  There  are  various  ways  that  we  can  deal  with 
this  national  problem. 

One  is  by  dealing  with  institutional  practices  themselves.  This  may 
be  done  through  administrative  action,  through  legislatures  taking 
action,  through  litigation.  Second,  there  is  a  need  for  greater  research 
on  the  problems  that  these  drugs  create.  We  must  focus  our  efforts  on 
finding  out  what  these  problems  are,  so  that  we  can  correct  them  more 
readily,  and  Gail  is  going  to  talk  about  that. 

The  first  step  is  to  get  the  Nation  to  focus  on  the  fact  that  drug  abuse 
can  be  an  institutional,  as  well  as  an  individual,  problem. 

VIOLATIONS  or  juvenile" S  RIGHTS 

The  final  point  I  would  like  to  raise  has  to  do  with  the  problems  of 
children,  which  has  been  an  issue  that  has  been  discussed  at  various 
points  during  these  hearings  this  morning.  There  are  very  serious 
problems  with  regard  to  children.  One  of  them  is  the  one  that  David 
raised  about  the  problem  of  children  being  volunteered  into  institutions 
for  the  mentally  ill  by  their  parents,  with  no  judicial  scrutiny.  And  that 
is  a  problem  I  have  done  a  study  on,  which  I  have  made  available  to 
the  committee,  and  I  think  that  may  be  helpful  in  terms  of  pursuing 
the  problem  of  how  children  get  into  the  institutions  in  the  first  place, 
which  leads  to  the  drug  abuse  and  various  other  violations  of  the 
juvenile's  rights. 

But  there  are  other,  particular  problems  where  there  are  children 
and  mentally  retarded  with  regard  to  these  drugs,  problems  that  have 
not  been  adequately  researched,  problems  that  have  not  been  addressed 
by  the  Government,  and  by  various  kinds  of  regulatory  mechanisms 
that  we  have  in  this  country.  If  you  think  about  what  it  means  to  an 
institutionalized  child  when  he  is  receiving  drugs,  it  is  just  a  much 
greater  problem  than  there  is  with  adults. 

The  first  problem  is  that,  if  a  kid  is  in  an  institution,  he  is  going  to 
be  much  more  easily  coerced  in  terms  of  the  kind  of  practices  that  are 
going  to  happen.  He  is  much  less  likely  to  think,  my  God,  I  am  going 
to  call  my  lawyer.  That  is  not  a  thought  that  may  occur  to  a  lot  of 
juveniles.  He  may  not  know  that  he  has  a  right  to  refuse  medication.  I 
think  an  awful  lot  of  adults  do  not  know  that,  either,  but  the  coercive 
power  of  people  who  are  considerably  taller  and  larger  than  the  child 
involved  is  something  we  should  consider  seriously. 


278 

Another  problem  with  regard  to  children,  especially  young  children, 
and  the  mentally  retarded,  particularly  people  who  are  not  verbal,  is 
that  they  are  not  going  to  be  able  to  report  as  adequately — or  at  all — 
the  side  effects  that  they  may  be  experiencing.  As  you  have  heard 
today,  and  has  been  presented  in  the  written  testimony  that  we  have 
brought  to  the  committee,  these  side  effects  can  be  very,  very  serious. 
Some  of  them  can  be  treated  by  various  other  kinds  of  medication. 
Often,  the  appropriate  treatment  may  be  to  withdraw  the  original 
medication.  It  is  very  difficult  to  determine  what  those  side  effects  are 
if  you  have  a  nonverbal  patient  who  is  mentally  retarded,  or  a  child, 
and  you  have  an  understaffed  institution  where  drugs  are  being  given 
out  without  sufficient  supervision  of  a  physician,  or  by  a  physician  who 
has  insufficient  knowledge.  And  so  you  have  a  situation  where  the 
side  effects  may  not  be  caught  in  time  to  prevent  irremediable  damage 
to  the  health  of  the  child. 

The  final  problem  with  regard  to  children  and  the  mentally  retarded 
is  that  one  of  the  things  we  are  beginning  to  see  in  the  literature  on 
particular  side  effects  of  the  drugs  which  are  particularly  damaging 
to  children  and  to  the  mentally  retarded.  One  of  them  is  the  potential 
impairment  of  cognitive  ability.  If  there  is  one  thing  that  children  and 
mentally  retarded  persons  do  not  need,  it  is  an  interference  with  their 
ability  to  learn.  And  yet,  that  is  an  effect  that  we  are  seeing  in  some 
of  the  studies  that  are  being  done  on  some  of  these  drugs. 

POSSIBILITY  OF  PERMANENT  BRAIN  DAMAGE 

The  second  is  tardive  dyskinesia,  which  is  a  problem  which  is  asso- 
ciated with  permanent  brain  damage — again,  not  something  we  want 
to  take  lightly  when  we  are  talking  about  children  and  the  mentally 
retarded.  And  third,  there  is  an  indication 

Mr.  Rector.  I  would  like  to  interrupt.  I  do  not  think  we  want  to  take 
that  lightly  in  any  instance,  especially  an  instance  of  a  retarded  child 
or  retarded  individual. 

Mr.  Ellis.  Absolutely. 

And  the  final  problem  with  regard  to  children — and  here  the  evi- 
dence is  very  scanty,  but  it  is  something  that  needs  to  be  pursued — is 
that  there  may  be  particular  problems  with  regard  to  children  in  terms 
of  withdrawing  them  from  the  drugs  when  they  have  been  on  them 
for  a  period  of  time  at  a  high  dosage.  That  may  lead  to  particular 
medical  problems,  and  again,  the  research  is  very  scanty  on  this  point. 
But  it  is  very  troubling,  also,  that  there  may  be  particular  problems 
with  kids  coming  off  of  these  drugs.  So  we  may  be  creating  a  special 
kind  of  dependency  with  regard  to  juveniles  on  these  drugs,  and  I 
think  that  is  something  we  should  take  very  seriously. 

So,  in  summary,  I  would  like  to  thank  the  committee  for  holding 
these  hearings,  and  for  beginning  the  work — and  it  is  only  the  begin- 
ning— of  focusing  national  attention  on  the  problems  of  institutional 
drug  abuse.  And  hopefully,  the  holding  of  these  hearings,  and  any- 
thing that  may  follow,  and  the  publication  of  the  materials  that  they 
present,  may  help  focus  on  this  most  serious  problem. 


PREPARED   STATEMENT  OF  JAMES  W.  ELLIS 

Mr.  Chairman,  members  of  the  committee,  my  name  is  James  W.  ETllis  and  I 
am  a  staff  attorney  with  the  Mental  Health  Law  Project,  1751  N  Street,  N.W., 
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Washington  D.C.,  20036.  The  Mental  Health  Law  Project  is  a  privately  funded, 
public  interest  law  firm  which  researches  and  litigates  issues  involving  the 
rights  of  mental  patients  and  the  mentally  retarded.  My  colleague  is  Gail 
Marker  a  social  worker  with  the  Project.  We  have  both  been  working  on  the 
problem  of  the  abuse  of  major  tranquilizing  drugs  in  institutions.  The  views  we 
will  express  here  are  our  own,  and  do  not  necessarily  represent  positions  of 
the  Mental  Health  Law  Project.  .,,,  ^v  ^ 

The  nation  and  the  Congress  have  been  increasingly  concerned  with  the  prob- 
lem of  drug  abuse  in  recent  years.  Critics  have  noted  that  ours  is  an  over- 
medicated  society  and  that  advertising  has  helped  create  an  impression  that 
almost  every  form  of  personal  and  social  problem  would  vanish  with  the  taking 
of  the  proper  pill.  Congress  has  responded  to  this  problem  with  a  variety  of 
legislation,  such  as  the  Controlled  Substances  Act.  The  commonly  understood 
meaning  of  the  term  "drug  abuse"  is  the  situation  in  which  individuals  insist 
upon  taking,  and  possibly  becoming  addicted  to,  drugs  of  which  society 
disapproves.  . 

Far  too  little  attention  has  been  devoted  to  another  type  of  drug  ahnse—tnstv- 
tutional  drug  abuse.  It  consists  of  actions  taken  by  physicians,  almost  always 
within  the  letter  of  the  law,  and  usually  acting  on  behalf  of  the  government 
itself.  The  drugs  involved  are  legal  prescription  medications — the  so-called 
psychotropic  drugs.  The  purpose  of  these  drugs  is  to  influence  individual 
behavior  by  affecting  the  processes  of  the  mind. 

These  same  drugs  have  worked  a  revolution  in  the  provision  of  mental  health 
services  to  many  patients.  They  have  often  made  possible  the  relief  of  psy- 
chotic symptoms  which  could  not  have  been  alleviated  by  other  kinds  of  ther- 
apies. In  so  doing  they  have  made  possible  the  introduction  of  other  kinds  of 
treatment  on  hospital  wards,  and  even  more  importantly,  they  have  made  it 
possible  to  move  many  patients  from  mental  hospitals  back  into  their  own 
communities.  To  the  exent  that  they  have  alleviated  suffering,  reduced  the 
populations  of  our  large  mental  hospitals,  and  facilitated  the  provision  of 
treatment  on  an  outpatient  basis  within  the  community,  these  drugs  have  had 
a  beneficial  impact  on  our  systems  of  mental  health  care. 

But  early  overenthusiasm  about  these  drugs,  coupled  with  the  administrative 
convenience  their  tranquilizing  and  sedative  effects  produce  for  institutional 
staffs,  have  produced  the  current  problem  of  institutional  drug  abuse.  The 
problem  is  now  found  in  a  variety  of  kinds  of  institutions:  mental  hospitals, 
institutions  for  the  mentally  retarded,  nursing  homes,  VA  hospitals,  correc- 
tional facilities  for  juveniles,  prisons,  and  even  the  public  schools.  In  each  of 
these  categories,  institutions  often  force  these  drugs  on  unwilling  patients, 
prescribe  the  drugs  where  they  are  not  necessary  and  in  unnecessarily  high 
dosages,  and  administer  the  drugs  without  proper  regard  to  the  potential 
hazards  they  pose  for  the  patients  involved. 

A  large  number  of  different  drugs  are  involved.  The  term  "psychotropic  medica- 
tion" is  usually  taken  to  include  the  so-called  "minor"  tranquilizers  such  as 
Valium  (diazepam)  and  Librium  (chlordiazepoxide  hydrochloride),  stimulant 
drugs  commonly  prescribed  for  hyperactivity  in  children  such  as  Ritalin  (meth- 
ylphenidate  hydrochloride),  antidepressants,  and  other  drugs,  such  as  barbi- 
turates and  anticonvulsants,  when  used  for  purposes  of  behavior  control.  Each 
of  these  drugs  presents  serious  medical,  social,  and  legal  problems.  But  our 
focus  today  will  be  on  the  so-called  major  tranquilizing  drugs,  most  of  which 
are  members  of  (or  related  to)  the  family  of  compounds  known  as  pheno- 
thiazines.  Among  the  most  commonly  prescribed  of  these  drugs  are  Thorazine 
(chlorpromazine),  Mellaril  (thioridazine),  and  Stelazine  (trifluoperazine  hydro- 
chloride). But  there  is  a  large  and  growing  number  of  these  drugs  on  the  market. 

It  should  be  clearly  understood  that  these  are  extraordinarily  powerful  drugs. 
Millions  of  Americans  have  taken  much  milder  tranquilizing  drugs  at  one  time 
or  another,  and  I  think  many  of  them  fail  to  appreciate  that  the  phenothiazines 
administered  to  residents  of  institutions  are  vastly  more  powerful  in  their 
intended — and  undesired — effects.  Both  the  medical  literature  and  the  accounts 
of  patients  who  have  received  the  drugs  clearly  show  that  they  are  substances 
to  be  administered  only  with  the  most  extraordinary  caution. 

But  the  evidence  indicates  that  such  caution  is  often  lacking  in  the  use  of 
these  drugs  within  institutions.  The  abuses  which  have  been  uncovered  indicate 
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a  disregard  for  both  the  constitutional  rights  of  patients  and  the  dictates  of 
good  medical  practice.  Examples  of  these  abuses  include : 

1.  The  forced  administration  of  these  drugs  upon  unwilling  persons  who  are 
competent  to  make  their  own  treatment  decisions.'  Such  violations  of  the 
constitutional  right  to  refuse  treatment  are  widespread — indeed  commonplace — 
and  in  many  institutions  the  notion  of  informed  consent  is  either  totally  ignored 
or  subverted  by  systems  of  coerced  or  "substituted"  consent. 

2.  Administration  of  the  drugs  to  promote  the  convenience  of  the  staff  rather 
than  the  individual  treatment  needs  of  the  resident.  The  advantages  of  "snowing" 
residents  to  make  them  more  manageable  have  not  been  lost  upon  the  staffs  of 
many  institutions.  This  use  of  these  drugs  is  unconscionable;  their  proper 
use  is  as  a  part  of  an  individual  treatment  or  habilitation  program  which 
could  not  succeed  in  their  absence. 

3.  Administration  of  the  drugs  without  the  supervision  of  a  physician.  This 
practice  has  been  uncovered  in  recent  litigation  involving  training  schools  for 
juveniles  {e.ff.,  Nelson  v.  Hcyne^  in  Indiana,  Morales  v.  Truni^jn'  in  Texas). 
Even  where  the  drug  order  is  signed  by  a  physician,  he  or  she  may  not  be  avail- 
able to  regularly  observe  the  impact  of  the  drug  on  the  individual.  Without  moni- 
toring by  trained  medical  personnel  the  possible  adverse  effects  of  the  drugs 
(which  are  most  serious)  are  likely  to  go  unnoticed  and  unremedied.  Some 
cases  have  also  been  uncovered  in  which  drugs  were  used  for  punishment. 

4.  Prescription  of  the  drugs  by  insufficiently  trained  physicians.  This  prob- 
lem has  two  aspects.  The  first  is  the  low  competence  of  some  doctors  in  institu- 
tions—in many  states  the  doctors  in  such  institutions  need  not  be  licensed  to 
practice  medicine  outside  of  the  institutions.  But  a  larger  problem  is  that  even 
fully  licensed  physicians  may  have  shockingly  little  knowledge  about  the  effects 
and  hazards  of  these  medications.  Many  physicians  were  trained  prior  to  the 
introduction  of  these  drugs  onto  the  market.  Even  today,  less  than  one-fourth 
of  the  medical  schools  in  this  country  offer  a  course  on  psychopharmacology.  Few 
institutions  have  programs  of  continuing  education  which  include  training  in 
the  area  of  psychotropic  medications.  The  result  of  all  this  is  that  doctors  in 
institutions  receive  the  bulk  of  their  knowledge  about  the  drugs  from  the 
manufacturers — and  in  particular  from  the  representations  of  the  detail  men, 
the  salesmen  employed  by  the  drug  companies.  The  promotional  practices  of 
the  companies  have  often  been  questionable. 

5.  Administration  of  the  drugs  in  particularly  hazardous  circumstances  with- 
out sufficient  review  of  the  individual's  need  for  such  practices.  Examples  of 
such  dangerous  situations  and  practices  include  polypharmacy  (the  combina- 
tion of  more  than  one  drug — a  practice  whose  safety  and  effectiveness  are  un- 
proven),  use  of  the  drugs  when  the  physical  condition  of  the  patient  indicates 
that  such  medication  presents  extraordinary  risks  to  his  or  her  health,  and  the 
administration  of  the  drugs  in  unusually  high  dosages  or  for  extraordinarily 
long  periods  of  time.  There  will  be  individual  cases  in  which  some  of  these 
practices  will  make  sense  for  an  individual  patient's  needs,  and  thus  the 
practices  should  not  be  banned  outright.  But  they  shoiild  never  be  undertaken 
without  careful  consideration  of  all  the  factors  involved  in  the  individual  case, 
or  without  review  of  that  decision  by  an  independent  panel  (such  as  a  human 
rights  committee  or  extraordinary  treatment  committee). 

These  abuses  are  exacerbated  by  the  inadequate  vigilance  of  the  government 
in  protecting  patients  from  the  hazards  of  these  drugs  and  in  providing  physi- 
cians with  sufficient  information  about  their  safety  and  efficacy.  This  problem 
is  particularly  crucial  when  the  patients  involved  are  mentally  retarded  per- 
sons or  juveniles.  Our  growing  knowledge  about  the  adverse  effects  of  these 
drugs  on  learning  ability,  and  the  particular  problems  children  may  have  in 
withdrawing  from  the  drugs,  have  not  been  translated  into  actions  which  would 
protect  such  individuals  from  these  devastatingly  harmful  effects.  It  should  also 
be  noted  that  the  problems  with  children  and  the  retarded  are  made  even  worse 
by  the  fact  that  individuals  in  these  groups  often  lack  the  ability  to  communicate 
vital  information  about  side  effects  which  they  may  be  experiencing.  This  is 
another  reason  for  increased  caution  and  monitoring  the  use  of  the  drugs  on 
children  and  retarded  persons. 


1  Mere  hospitalization,  whether  voluntary  or  Involuntary,  does  not  automatically  render 
a  patient  incompetent  to  make  decisions  regarding  his  life  and  treatment.  Courts  and 
legislatures  are  giving  increasing  recognition  to  this  fact. 

2  355  F.  Supp.  451  (N.D.  Ind.  1972),  aff'd.  491  F.2d  352  (7th  Cir.  1974). 
»364  F.  Supp.  166  (E.D.  Tex.  1973),  383  F.  Supp.  53  (E.D.  Tex.  1974). 
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Institutional  drug  abuse  is  more  than  just  a  matter  of  medical  concern- 
it  represents  a  vioiltion  of  the  constitutional  rights  of  the  residents  involved^  I 
have  I^Sady  rSerred  to  the  right  of  competent  patients  to  refuse  treatment. 
This  rieht  is  particularly  important  when  the  proposed  treatment-such  as  a 
JsychSropic  d?ug-is  intrusive,  hazardous  or  experimental.  The  right  to  refuse 
?reatment^is  not  only  an  outgrowth  of  the  doctrine  of  informed  consent ;  it  also 
IS  ba^ed  on  the  constitutional  requirement  of  due  process,  the  prohibition 
against  cruel  and  unusual  punishment,  and  the  right  to  privacy  The  privacy 
aS  of  "he  right  to  refuse  medication  also  has  First  Amendment  suppor 
Xn  the  medicltion  is  aimed  at  affecting  mental  processes.  Constitutional 
Solars  and  judges  have  noted  that  the  right  to  free  speech  would  mean  litt  e 
if  the  right  to  freely   form   one's  own   thoughts  could   be  impeded   by   state 

^^S^rln^'cases'' where  forced  medication  is  not  involved,  or  where  the  patient 
is  not  competent  to  make  his  or  her  own  treatment  decisions  (thus  requiring 
a  constitutionally  acceptable  substitute  process  for  decision-makmg),  the 
abuses  ouS  above  violate  the  constitutional  rights  of  patients.  These  include 
?he  right  to  P^tection  from  harm,  as  articulated  for  mentally  retarded  residents 
in  New  Yark  Association  for  Retarded  Children  v.  Rockefeller  (the  'Willow- 
brook"  case).*  But  most  courts,  when  presented  with  these  abusive  practices,  have 
struck  them  down  under  the  doctrine  of  the  right  to  treatment.  In  juvenile 
facilities,  mental  hospitals,  and  institutions  for  the  retarded,  courts  have  held 
that  overuse  and  inappropriate  prescription  of  psychotropic  medications  violates 
patients'  constitutional  right  to  treatment.  The  number  of  these  rulings  can  be 
expected  to  increase  in  coming  months  and  years. 

But  litigation  alone  will  not  be  enough  to  remedy  these  abuses.  The  problem 
is  so  widespread,  and  the  difficulties  of  proper  regulation  are  so  apparent,  that  a 
variety  of  actions— legislative,  judicial,  and  administrative— will  be  necessary. 
Responsible  administrators  and  health  care  professionals  are  beginning  to  devise 
procedures  which  might  eliminate  many  of  these  abuses.  Organizations  such  as 
the  Mental  Health  Law  Project  are  exploring  what  role  the  courts  and  litiga- 
tion should  play  in  alleviating  this  problem.  Legislators  on  the  state  and 
federal  level  are  becoming  concerned  about  the  practices  which  they  have 
discovered  in  public  institutions. 

None  of  these  avenues  will  provide  an  easy  solution.  An  example  of  the 
difficulty  of  devising  appropriate  regulations  in  this  area  can  be  found  in  one 
possible  response  to  the  problem:  that  these  drugs  be  limited  to  only  those 
residents  who  have  been  medically  diagnosed  as  suffering  from  a  psychotic 
illness.  On  the  surface,  this  would  seem  to  be  a  logical  solution— one  that 
would  prevent  the  abuses  of  drug  use  for  administrative  convenience  or  punish- 
ment. It  would  also  be  in  agreement  with  the  general  principle  that  drugs  should 
be  used  only  to  combat  disease.  But  on  closer  inspection,  serious  problems  can  be 
seen  to  arise  from  this  proposal. 

First,  the  diagnostic  approach  would  not  provide  an  effective  check  against 
abuses.  If  the  prerequisite  to  prescribing  a  drug  to  a  resident  is  a  diagnosis  of 
psychosis,  and  if  the  staff  of  the  institution  wishes  to  have  the  resident  medicated, 
it  would  be  an  easy  task  to  merely  relabel  the  resident  with  the  required 
diagnosis.  Psychiatric  diagnostic  categories  are  notoriously  broad  and  all- 
encompassing,  and  this  breadth  means  that  almost  any  human  behavior  can  be 
fitted  within  one  or  another  of  the  categories.  The  same  flexibility  of  the  classifica- 
tion system  which  allows  the  relabeling  of  residents  could  also  prevent  any 
effective  monitoring  of  the  decision  to  medicate  the  individual.  If  the  record 
only  indicates  that  the  drug  was  given  because  the  resident  appeared  "schizo- 
phrenic." that  will  be  a  difficult  judgment  to  review  or  correct,  since  that  term 
is  so  elusive  of  precise  definition.  The  end  result  of  such  a  system  of  "reform" 
through  requiring  certain  diagnoses  could  well  be  a  "paper  epidemic"  of  psychosis. 

Such  a  process  of  relabeling  could  also  create  a  second  problem.  Not  only  would 
the  resident  have  the  medication  he  doesn't  need,  but  he  is  also  tagged  with  the 
stigma  of  a  new  label.  Not  only  is  he  "retarded"  or  "delinquent,"  now  his  record 
indicates  that  he  is  also  "crazy."  This  kind  of  result  cannot  be  helpful,  especially 
when  he  attempts  to  re-enter  life  in  the  community. 

A  better  approach  than  diagnositic  labeling  would  be  a  system  of  behavioral 
baselines  and  monitoring.  Under  such  a  plan,  the  physician  would  be  required 

*  357  F.  Supp.  752  (E.D.  N.Y.  1973),  consent  decree  entered,  April  30.  1975. 
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to  specify  in  writing  the  behaviors  and  specific  symptoms  which  led  to  the  con- 
clusion that  the  drug  was  necessary  and  the  dosage  appropriate.  Such  required 
data  could  be  specific  and  objective  enough  to  facilitate  review  and  monitoring, 
both  of  the  original  decision  to  medicate  and  of  the  continued  need  for  medication 
over  time.  (One  aspect  of  any  review  mechanism  should  be  required  considera- 
tion of  drug  holidays — aperiodic  and  carefully  administered  reductions  or  with- 
drawals of  medication  to  determine  the  continuing  need  for  drug  treatment.) 
This  system  could  also  prevent  the  attachment  of  a  possibly  stigmatizing  label 
where  it  proved  unnecessary. 

This  example  should  indicate  the  complexity  of  the  problem  and  the  need  for 
care  in  proposing  solutions.  Those  of  us  who  have  worlted  in  institutions  have 
seen  both  the  potential  benefits  of  these  drugs  and  the  risks  they  pose.  Regula- 
tions can  be  devised  which  will  combat  the  abuses  without  jeopardizing  the 
treatment  value  of  the  drugs  to  patients  for  whom  they  are  indicated.  Good 
medical  practice  and  the  rights  of  patients  are  not  in  conflict  in  this  area. 

The  first  task  facing  all  of  us  is  to  call  these  abuses  to  the  attention  of  the 
public.  Our  understanding  of  the  concept  of  drug  abuse  must  be  expanded  to 
include  those  abuses  inflicted  upon  patients  by  the  staffs  of  institutions.  We  can 
then  set  the  correction  of  those  abuses  to  a  top  national  priority.  A  month  ago, 
the  United  States  Supreme  Court  aflSrmed  the  principle  that  "a  finding  of  'mental 
illness'  alone  cannot  justify"  depriving  a  person  of  his  constitutional  rights. 
(O'Connor  v.  Donaldson)^  This  principle  requires  us  to  examine  the  practices  in 
our  institutions,  and  to  stop  those  which  infringe  upon  the  rights  of  residents. 
Combating  institutional  drug  abuse  is  a  major  step  in  that  direction. 

Gail  Marker  will  now  discuss  particular  problems  involving  the  therapeutic 
action  and  adverse  effects  of  phenothiazines  upon  recipients  who  are  mentally 
retarded. 


s  493  F.  2d  507  (4th  Clr.  1974),  —  U.S.  —  (43  U.S.L.W.  4929,  June  26,  1975). 


Mr.  Rector.  Thank  you  very  much. 

I  think  before  we  pursue  any  more  questions,  Ms.  Marker,  you  may 
proceed  at  this  point. 

STATEMENT  OF  GAIL  MARKER,  M.S.W.,  MENTAL  HEALTH  LAW 
PROJECT,  WASHINGTON,  D.C. 

Ms.  Marker.  I  guess  I  am  suddenly  put  in  the  same  position  as  a 
baseball  player  who  has  three  teammates  on  base,  and  who  has  to  try 
to  bring  them  home.  I  am  going  to  try  to  do  that  by  discussing  the 
scientific  evidence  we  have  on  one  class  of  psychotropic  drugs — pheno- 
thiazines. These  are  probably  some  of  the  most  potent  psychotropic 
drugs. 

I  am  also  going  to  talk  primarily  about  the  evidence  as  it  relates  to 
mentally  retarded  persons.  There  are  hundreds  of  thousands  of  articles 
on  psychotropic  drugs.  There  are  tens  of  thousands  of  articles  on 
phenothiazines.  But  how  many  of  these  concern  mentally  retarded 
persons  ? 

Before  answering  this  question,  I  would  like  to  emphasize  a  point 
which  was  made  earlier.  There  are  over  200,000  persons  confined  in  pub- 
lic institutions  for  the  mentally  retarded.  Half  of  these  people  are 
children.  There  are  another  20,000  mentally  retarded  persons  in  private 
facilities,  and  tens  of  thousands  in  institutions  for  the  mentally  ill, 
not  to  mention  the  many  children  and  adults  who  are  in  group  care 
homes  and  other  community  facilities,  who  may  be  receiving  these 
drugs.  In  our  discussions  here  today,  and  in  future  discussions,  I 
hope  we  will  bear  in  mind  that  their  future  is  at  stake. 

In  1967  and  1968 — and  this  is  the  onlv  study  we  have  on  the  sub- 
ject; and  I  might  add,  parenthetically,  that  almost  everything  I  say 
here  today  is  about  what  we  do  not  know,  not  what  we  do  know — a 
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pharmacologist  with  NIMH  found  that  51  percent  of  the  residents^  in 
our  institutions  for  the  mentally  retarded  were  receiving  psychotropic 
drugs.  This  is  not  entirely  surprising,  since  one  out  of  every  six  pre- 
scriptions written  today  for  the  American  public  is  for  a  psychotropic 
drug. 

What  is  surprising,  however,  is  that  Thorazine  and  Mellaril,  the 
more  potent  sedative-type  phenothiazines,  were  the  drugs  of  choice. 
Moreover,  high  dosing  was  reported.  For  example,  the  FDA-recom- 
mended maximum  for  Thorazine  is  800  milligrams  a  day.  It  was  re- 
ported that  some  of  the  residents  were  receiving  this  drug  in  the  2,000 
to  3,000  milligrams  range.  But  even  more  disturbing  is  that  there  was 
chronic  use  of  these  drucfs;  25  percent  of  the  residents  were  on  them 
for  4  years,  or  more.  Some  institutions  identified  many  residents  as 
having  been  on  them  "indefinitely." 

We  should  find  these  results  troublesome  for  the  following  reasons : 

First :  As  previous  witnesses  have  already  alluded  to,  many  of  these 
persons  are  confined  without  family  or  friends  who  can  keep  an  "open 
window"  on  their  situation.  If  they  want  to  complain  about  their 
condition,  they  have  no  one  to  go  to. 

Second :  Because  most  institutions  are  so  understaffed,  and  under- 
financed, any  procedure  which  makes  the  staff's  job  more  manageable 
and  a  little  bit  more  bearable — even  if  it  is  a  legitimate  therapeutic 
intervention — ends  to  be  overutilized  without  due  regard  to  its  effects 
on  the  individual. 

Third :  As  Mr.  Ellis  has  mentioned,  scientists  now  have  enough 
information  to  believe  that  tardive  dyskinesia,  which  is  a  form  of  ir- 
reversible brain  damage,  is  caused  by  long-term  phenothiazine  therapy. 
This  condition  may  occur  after  only  2  or  3  years  of  therapy.  Therefore, 
if  25  percent  of  the  residents  in  institutions  for  the  mentally  retarded 
are  on  these  druprs  for  4  or  more  years,  there  is  a  good  chance  that 
a  fair  amount  of  these  people  now  have  tardive  dyskinesia.  In  fact, 
studies  that  have  been  done  indicate  that  15  to  25  percent  of  the  pa- 
tients in  mental  hospitals  who  have  been  on  phenothiazines  for  a  long 
time  have  tardive  dvskinesia. 

Senator  Bayh.  Perhaps  at  this  point  you  could  elaborate  a  little 
bit  on  tardive  dyskinesia. 

Ms.  Marker.  Yes,  although  I  have  discussed  these  adverse  effects  at 
greater  length  in  my  written  testimony. 

Mr.  Rector.  Well,  perhaps  we  as  lay  people  could  have  a  better 
understanding  of  what  that  means. 

PHENOTHIAZINES    AND   POSSIBLE    SIDE    EFFECTS 

Ms.  Marker.  Since  I  have  no  personal  or  professional  experience 
with  these  drugs,  I  must  stipulate  that  I  am  a  lay  person  in  this  area, 
too.  My  opinions  and  conductions  are  based  on  what  I  have  read  in  the 
medical  literature  and  my  discussions  with  experts  in  the  field. 

Before  discussing  tardive  dyskinesia  specifically,  let  me  backtrack 
a  little  bit  and  talk  about  the  effects  of  phenothiazines  in  general.  There 
are  about  15  different  types  of  phenothiazines  on  the  market  right 
now.  They  differ  in  their  chemical  structure,  their  therapeutic  action, 
and  their  adverse  effects.  However,  the  one  major  characteristic  which 
ties  them  all  together  is  their  seemingly  unique  ability  to  supress  or 
ameliorate  severe  psychiatric  problems  such  as  schizophrenia. 


284 

Probably  the  three  most  common  phenothiazines  are  "Thorazine," 
"Mellaril,"  and  "Stelazine." 

Mr.  Rector.  Those  are  trade  names,  are  they  not  ? 

Ms.  Marker.  That  is  correct.  Do  you  want  me  to  give  you  the 
generic  names  ? 

Mr.  Rector.  No ;  that  is  not  necessary. 

Ms.  Marker.  In  fact,  of  the  74  studies  I  reviewed  concerning  the 
use  of  phenothiazines  on  mentally  retarded  persons,  70  percent  of 
these  studies  involved  one  of  those  three  drugs;  40  percent  involved 
Thorazine. 

The  first  report  on  the  treatment  of  psychiatric  disorders  with 
phenothiazines  was  made  in  1952  and  involved  chlorpromazine 
("Thorazine").  At  this  time  it  was  noted  that  "chlorpromazine  by 
itself  did  not  cause  a  lack  of  consciousness,  but  produced  a  tendency  to 
sleep  and  a  marked  lack  of  interest  in  what  was  going  on." 

According  to  one  of  the  most  widely  used  medical  texts  on  pharma- 
cology, "all  phenothiazines  used  in  psychiatry  diminish  spontaneous 
motor  activity  in  every  species  of  animal  study,  including  man.  In  high 
doses,  varying  with  the  individual  compound,  they  tend  to  produce 
cataleptic  effects  so  that  the  bodies  and  limbs  of  animals  may  be 
molded  into  various  postures  and  remain  immobile  for  long  periods  of 
time." 

Phenothiazines  appear  to  have  the  potential  to  produce  changes  at 
all  levels  of  the  central  nervous  system,  and  although  it  is  still  impos- 
sible to  say  which  of  these  effects  are  most  closely  related  to  the  thera- 
peutic action  of  the  drugs  and  which  are  coincidental,  some  scientists 
now  believe  that  there  is  no  antipsychotic  effect  of  a  phenothiazine, 
without  accompanying  neuromuscular  effects.  These  neuromuscular 
effects  include,  for  example,  Parkinson's  syndrome,  which  is  charac- 
terized by  muscular  rigidity,  shuffling  gait,  and  drooling ;  dyskinesia — 
this  is  different  from  tardive  dyskinesia — which  is  characterized  by 
uncoordinated,  spasmodic  shaking  of  the  body  and  limbs ;  and  tardive 
dyskinesia,  which  is  characterized  by  sucking  and  smacking  move- 
ments of  the  lips,  rocking,  and  uncontrolled,  jerking  movements  of 
the  extremities,  particularly  the  fingers,  toes,  and  ankles. 

Mr.  Rector.  So  what  this  indicates  is  that — at  least  in  the  circum- 
stances where  there  has  been  a  long-term  exposure  to  phenothiazines — 
there  is  a  potential  for  some  rather  serious  side  effects,  including  sev- 
eral that  you  have  indicated  ? 

Ms.  Marker.  Yes;  you  just  have  to  go  through  the  medical  texts, 
and  the  package  warnings,  and  you  find  that  they  cause  cardiac  prob- 
lems, hypertension,  jaundice,  impotence,  pseudopregnancies,  blurred 
vision,  rashes — I  could  go  on  and  on. 

Mr.  Rector.  I  gather  that  these  various  possible  maladies  would 
depend  on  the  dosage  involved,  the  length  and  duration  of  adminis- 
tration, and  a  whole  host  of  other  factors  including  the  individual's 
metabolism. 

Ms.  Marker.  That's  correct.  Some  people  might  not  have  any  of 
these  effects,  while  others  might  have  numerous  adverse  reactions. 

"side"  effects  may  be  primary  effects 

I  would  like  to  make  one  more  point  about  adverse  effects,  and  that 
is  that  you  commonly  hear  them  called  side  effects,  as  if  they  were 
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incidental  or  trivial.  In  light  of  what  scientists  now  believe  about  the 
neuromuscular  effects  of  these  drugs,  particularly  with  regard  to  tar- 
dive dyskinesia,  and  that  there  may  not  be  an  antipsychotic  reaction 
without  these  neuromuscular  effects,  we  cannot  call  these  reactions 
"side"  eft'ects.  They  are  primary  effects. 

Mr.  Eector.  In  the  mentally  retarded  context,  the  concern  expressed 
by  the  lawyers  of  Hogan  and  Hartson  and  you  is  that,  whether  or  not 
there  is  an  appropriate  antipsychotic  effect,  there  is  not  really  any 
proven  track  record.  The  allegation — and  the  literature  seems  to  sup- 
port it — is  that  there  is  not  necessarily  a  proven  track  record  of  any 
efficacy  for  a  nonpsychotic,  that  is,  retarded  individuals. 

Ms.  Marker.  That  is  my  conclusion.  And  I  will  go  into  that  in  just 
a  moment.  But  I  would  first  like  to  make  one  other  remark  about 
adverse  effects,  which  is  particularly  troublesome  for  the  mentally 
retarded.  Although  the  evidence  is  not  conclusive,  evidence  strongly 
suggests  that  the  phenothiazines  may  impair  cognitive  ability.  In  par- 
ticular, they  have  been  shown  to  decrease  accuracy,  slow  reaction  time, 
impair  attention  span,  and  decrease  arousal  level. 

It  is  obvious  why  these  adverse  effects  are  so  disturbing  for  a  men- 
tally retarded  person,  since  his  ability  to  learn  and  perform  may  well 
make  the  difference  between  dependence  and  independence,  institu- 
tional confinement,  and  community  life. 

In  light  of  all  these  considerations  and  particularly  the  gravity  of 
the  adverse  effects,  as  you  yourself  have  just  inquired,  it  behooves  us 
to  ask:  WTiat  is  the  scientific  evidence  to  support  the  use  of  these 
drugs  with  mentally  retarded  persons?  How  effective  are  they?  Do 
they  help  the  mentally  retarded  person?  Do  they  diminish  severe 
pathological  behaviors'?  In  attempting  to  answer  these  questions,  I 
reviewed  the  relevant  social  science  literature  from  1950  to  the  present. 
I  was  able  to  locate  only  74  efficacy  studies  published  over  the  past  25 
years  in  the  English  regarding  the  use  of  these  drugs  with  mentally 
retarded  persons.  I  excluded  studies  which  involved  drugs  tested  in 
foreign  countries  and  which  were  never  approved  for  use  in  this  coun- 
try, and  studies  in  which  mentally  retarded  persons  were  included 
indiscriminately  and  as  part  of  a  heterogenous  sample. 

I  reviewed  these  studies  on  the  basis  of  six  criteria  which  are  con- 
sidered necessary  for  a  valid,  scientific  study  of  the  behavior  effects  of 
psychotropic  drugs.  These  include  placebo  control,  randomization  of 
subjects,  double-blind  procedures,  appropriate  statistical  analysis,  et 
cetera.  In  fact,  I  might  add  parenthetically  that,  according  to  the 
FDA's  own  regulations,  most  of  these  criteria  are  considered  necessary 
for  adequate  and  well-controlled  clinical  investigations. 

These  criteria  do  not  guarantee  that  the  study  will  be  without  scien- 
tific or  methodological  flaws,  but  they  are  indispensable  if  any  study  is 
to  have  scientific  merit. 

AVAILABLE     DRUG     STUDIES     FAIL     TO     MEET     STANDARDS* 

The  results  of  my  evaluation  were  staggering:  75  percent  of  the 
studies  failed  to  meet  at  least  three  of  the  six  criteria  for  an  adequate 
drug  study ;  47  percent  failed  to  meet  even  one  of  the  criteria.  Of  the 

*See  Exhibit  No.  7,  p.  292. 
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35  studies  which  failed  to  meet  any  criteria,  20  did  not  identify  which 
specific  behaviors  they  were  evaluating.  Nevertheless,  18  of  these  con- 
cluded that  the  drugs  were  therapeutic  for  their  subjects. 

Mr.  Rector.  Were  these  studies  that  were  conducted  by  the  National 
Institutes  for  Health  ? 

Ms.  Marker.  No,  these  studies  were  conducted  primarily  by  inc'e 
pendent  investigators.  Sometimes  they  were  employed  by  the  insti- 
tution— say,  by  a  State  school — ^^and  received  research  money  from  the 
drug  companies  or  from  Federal  grants  to  evaluate  certain  drugs. 

Mr.  Rector.  If  you  had  to  separate  out  those  that  were  federally 
or  independently  funded  from  those  that  were  funded  or  associated 
by  drug  company  interests,  do  you  have  a  breakdown  along  those  lines  ? 

Ms.  Marker.  No ;  I  cannot  document  that.  Some  of  the  studies  did 
report  that  they  had  received  research  money  from  the  drug  compa- 
nies. However,  I  do  not  recall  seeing  any  study  which  found  that  the 
funding  company's  dnigs  were  ineifective.  Many  studies  did  not  report 
where  the  research  money  came  from.  Generally,  most  of  the  studies 
indicated  that  the  drugs  were  supplied  by  the  drug  companies.  They 
did  thank  them  for  supplying  the  pills. 

Mr.  Rector.  Well,  you  are  not  going  to  fault  anyone  for  conducting 
research.  Drug  companies  are  in  the  business  of  doing  drug  research. 

But,  as  your  findings  indicate,  there  is  a  substantial  majority  of  the 
studies  that  do  not  even  meet  several  of  the  FDA  criteria.  I  think  that 
is  something  we  should  pursue. 

Ms.  Marker.  I  definitely  agree.  As  Eisenberg  remarked  in  1964: 

The  first  law  of  pharmacology  might  be  formulated  to  state  :  "the  certainty  with 
which  convictions  are  held  tends  to  vary  inversely  with  the  depth  of  knowledge 
on  which  they  are  based." 

I  have  certainly  found  this  to  be  the  case  in  the  studies  I  reviewed. 
Since  only  two  studies  met  all  six  of  the  criteria  and  had  conflicting 
results — one  showed  positive  results  and  the  other  showed  negative 
results — we  are  still  left  with  virtually  no  scientific  data  to  evaluate 
how  effective  these  drugs  are  for  mentally  retarded  persons.  And  I 
might  add  that  these  are  the  "good"  studies.  The  studies  which  tend 
to  show  very  negative  results  or  which  are  very  poor  methodologically 
probably  do  not  get  into  the  scientific  journals.  Who  knows  how  many 
studies  have  been  done  which  show  that  these  drugs  have  no  positive 
effects  for  mentally  retarded  persons  ? 

Consequently,  in  addition  to  the  urgent  need  for  institutional  drug 
standards,  I  have  some  recommendations  regarding  research  and  infor- 
mation issues  which  I  think  this  committee  should  pursue.  I  think  that 
we  are  all  concerned  that  mentally  retarded  persons  should  have  access 
to  therapeutic  interventions  which  may  help  them  but  not  be  subjected 
to  interventions  which  may  harm  them.  And  so  it  is  essential  that  we 
obtain  the  facts  which  are  necessary  to  make  rational  drug  treatment 
decisions. 

As  a  result  of  some  very  preliminary  inquiries,  we  have  been  advised 
that  most  of  the  crucial  questions  about  the  use  of  these  drugs  on  men- 
tally retarded  persons  could  be  sufficiently  answered  in  a  1-  to  2-year 
period  involving  3  separate  studies,  with  a  total  of  about  120  subjects, 
and  a  budget  in  the  $300,000  range. 
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TTRGES  INDEPENDENT  FEDERAL  RESEARCH  STUDIES 

Since  it  is  essential  that  these  studies  be  unbiased,  we  would  strongly 
urge  the  Federal  Government  to  finance  or  to  help  locate  financing  for 
such  research,  rather  than  relying  upon  drug  company  money.  It  is 
difficult  for  me  to  believe  that  this  modest  siun  of  money  is  not  avail- 
able for  so  vital  an  undertaking. 

As  advocates  for  mentally  retarded  persons,  we  would  insist  that 
careful  procedures  be  established,  so  that  subjects  are  not  experi- 
mented on  against  their  will,  or  without  informed  consent.  And  at 
a  minimum,  we  would  expect  such  organizations  as  the  National  Asso- 
ciation for  Retarded  Citizens  to  be  actively  involved  in  formulation 
of  protocol  and  general  overseeing. 

Finally,  I  am  concerned  that  most  of  the  doctors  in  these  institu- 
tions, and  conscientious  doctors,  in  particular,  now  have  to  rely 
primarily  on  drug  company  advertisements  and  information  pro- 
vided by  the  drug  company  detail  man  to  make  drug  treatment  deci- 
sions. We  should  not  expect  the  drug  companies  to  knock  their  own 
product.  Obviously,  these  doctors  do  not  have  the  time  to  locate  and 
read  the  myriad  of  drug  articles  published  in  hundreds  of  medical 
journals. 

A  national  clearinghouse  ^  which  regularly  collects,  summarizes,  and 
distributes  critical  drug  information  in  a  reasonable,  coherent  fashion 
to  these  institutions  would  be  a  valuable  service,  not  only  for  the  staff 
but  for  the  residents. 

I  think  that  these  two  actions  would  constitute  a  major  first  step 
that  this  committee  could  take  toward  a  national  resolution  of  a  major 
national  health  problem. 

PREPARED  STATEMENT  OF  GAIL  MARKER 

Mr.  Chairman,  my  name  is  Gail  Marker,  and  I  am  a  social  worker  with  the 
Mental  Health  Law  Project,  in  Washington,  D.C.  The  Mental  Health  Law  Project 
is  a  public  interest  law  firm  concerned  with  protecting  and  advancing  the  rights 
of  children  and  adults  who  are  mentally  handicapped  or  who  are  alleged  to 
be  mentally  handicapped.  Although  the  Project  is  deeply  concerned  with  the 
issues  before  this  committee  today,  I  would  like  to  emphasize  that  the  opinions 
I  express  are  my  own  and  do  not  necessarily  represent  those  of  the  Project. 
I  am  grateful  for  the  opportunity  to  appear  before  you. 

I  would  like  to  discuss  with  you  today  the  results  of  my  investigation  into 
the  use  and  effects  of  one  of  the  most  widely  used  classes  of  psychotropic  drugs— 
phenothiazines— on  persons  who  are  mentally  retarded.  There  are  over  200,000 
persons  confined  in  public  institutions  for  the  mentally  retarded  in  this  country, 
half  of  whom  are  children.  There  are  another  20,000  mentally  retarded  persons 
in  private  institutions  and  tens  of  thousands  in  institutions  for  the  mentally  ill. 

About  one  out  of  every  six  prescriptions  in  America  today  is  for  a  psycho- 
tropic drug.  "While  there  is  deep  concern  about  their  overuse  on  patients  gen- 
erally, there  is  particular  concern  about  their  use  on  institutionalized  popu- 
lations. 

Many  persons  confined  in  institutions  for  juveniles,  the  mentally  ill  and  the 
mentaflv  retarded  are  without  family  or  friends  to  keep  an  "open  window"  on 
their  condition.  Children  and  mentally  retarded  persons  are  particularly  vulner- 
able since  they  may  be  unable  to  fully  understand  what  is  being  done  to  or  for 
them  and  may  be  unable  to  adequately  communicate  their  concerns  or  report 
critical  information  about  adverse  effects. 

I  See  Exhibits  Nos.  8-13.  pp.  353-379. 


288 

Moreover,  because  most  institutions  are  grossly  understaffed  and  under- 
financed, any  procedure  which  makes  the  staff's  job  more  manageable  and  life 
a  little  more  bearable  tends  to  be  overutilized  without  due  regard  to  its  effects 
on  the  individual  patient. 

The  growing  advocacy  movement  on  behalf  of  mentally  handicapped  persons 
has  chosen  for  one  of  its  major  concerns  the  regulation  of  experimental,  haz- 
ardous and  intrusive  treatment  procedures  on  involuntarily  institutionalized 
populations.  The  overuse  or  improper  use  of  psychotropic  drugs  falls  within 
this  category. 

Before  presenting  the  results  of  omy  own  investigations  on  phenothiazines,  let 
me  take  a  moment  to  describe  what  we  know  about  the  possible  therapeutic 
actions  and  adverse  effects  of  these  drugs. 

According  to  the  Physician's  Desk  Reference  Manual — which  provides  detailed 
information  on  about  2,500  drugs — there  are  at  least  15  different  types  of  pheno- 
thiazines (including  phenothiazine  combinations).  Although  the  phenothiazines 
are  very  similar  to  each  other  in  chemical  structure,  therapeutic  action  and 
adverse  effects,  there  are  discernable  differences  between  the  compounds.  The 
major  characteristic  that  all  phenothiazines  share  is  their  unique  ability  to 
suppress  or  ameliorate  symptoms  of  severe  psychiatric  disturbances,  such  as 
schizophrenia.  Generally  speaking,  chlorpromazine  [Thorazine]  has  been  the 
most  widely  used  and  studied  of  the  phenothiazines,  although  thioridazine 
[Mellaril]  and  trifluoperazine  hydrochloride  [Stelazine]  are  also  popular.^ 

The  first  report  on  the  treatment  of  psychiatric  disorders  with  chlorpromazine 
[Thorazine]  was  made  in  1952.  At  this  time  it  was  noted  that  "chlorpromazine 
by  itself  did  not  cause  a  loss  of  consciousness  but  produced  ...  a  tendency  to 
sleep  and  a  marked  lack  of  interest  in  what  was  going  on."  '  [Goodman  and  Gilman, 
The  Pharmacological  Basis  of  Therapeutics,  4th  edition,  1969]  [Emphasis 
added.] 

According  to  one  of  the  most  widely  used  medical  texts  on  pharmacology,  "All 
the  phenothiazines  used  in  psychiatry  diminish  spontaneous  motor  activity  in 
every  species  of  animal  studied,  including  man.  In  high  doses,  varying  with  the 
individual  compound,  they  tend  to  produce  cataleptic  effects  so  that  bodies  and 
limbs  of  animals  may  be  molded  into  various  postures  and  remain  immobile 
for  long  periods  of  time.  Indifference  to  environmental  stimuli  and  consequent 
taming  are  easily  seen.  .  .  ."  [Goodman  and  Gilman,  supra,  pp.  158-59.]  *  [Em- 
phasis added.] 

As  early  as  1953,  Courvoisier  reported  that  chlorpromazine  impaired  the  ability 
of  animals  to  make  a  conditioned  response  to  a  learned  auditory  cue  in  order  to 
avoid  painful  shock.  [Goodman  and  Gilman,  supra.]  Since  that  time,  relatively 
few  studies  have  methodically  examined  the  effects  of  psychotropic  drugs  on 
learning  abilities. 


1  Of  the  74  efl5cacy  studies  I  reviewed  on  the  use  of  phenothiazines  on  mentally  retarded 
persons,  70%  of  the  studies  involved  one  of  these  3  drugrs  ;  40%  involved  chlorpromazine. 

2  More  recently,  scientists  have  discovered  that  following  the  administration  of  pheno- 
thiazines, "there  is  a  slowing  of  the  electroencephalogram,  which  may  reflect  lowered 
arousal  level  of  the  individual."  (Oakley,  S.  Ray,  Drugs,  Society,  and  Human  Behavior, 
St.  Louis  ;  C.  V.  Mosby  Co.,  1972.) 

»  Phenothiazines  appear  to  have  the  potential  to  produce  chanees  at  all  levels  of  the 
central  nervous  system.  Although  it  is  still  Impossible  to  say  which  of  these  effects  are 
most  closely  related  to  therapeutic  action  and  which  are  coincidental,  some  scientists 
believe  that  there  is  no  antipsychotic  effect  of  the  phenothiazines  without  accompanyins 
extrapyramidal  effects.  (Oakley,  supra.)  These  effects  include:  "parkinson's  syndrome" 
characterized  by  muscular  rigidity,  shuffling  gait,  loss  of  associated  movements  and 
drooling ;  "dystonia"  and  "dyskinesia"  characterized  bv  uncoordinated  spasmodic  move- 
ments of  the  body  and  limbs  ;  "akathisia"  characterized  by  constant  pacing,  inability  to 
sit  still  and  chewing  and  lip  movements,  and  "tardive  dyskinesia'  characterized  by  sucking 
and  smacking  movements  of  the  lips,  rocking  and  uncontrolled  .ierky  movements  of  the 
extremities.  (Klein,  D.  F.  and  J.  M.  Davis.  Diagnosis  and  Drug  treatment  of  Psychiatric 
Disorders,  Baltimore.  Md.  :  Williams  &  Wilkens.  1969). 

Some  scientists  now  believe  that  tardive  dyskinesia  indicates  irreversible  brain  damage. 
Recent  studies  Indicate  that  15-25%  of  the  patients  In  mental  hospitals  who  have  received 
long-term  phenothiazine  treatment  show  symptoms  of  tardive  dyskinesia.  (Klein  and  Davis, 
supra,  p.  100.) 

Since  the  extrapyramidal  effects  of  phenothiazines  may  be  closely  linked  to  the  drug's 
antipsychotic  actions,  they  should  not  be  regarded  as  "side"  effects.  Thev  are  not  side 
effects.  They  are  primary  effects.  (Other  adverse  effects  which  may  occur  Include  jaundice, 
photosensitivity,  impotence,  excessive  weieht  gain,  hypotension,  drowsiness,  cardiac  dis- 
orders, dizziness,  weakness,  dry  mouth,  throat  and  eyes,  nausea,  vomitins.  constipation, 
diarrhea,  blurred  vision,  rashes.  Infertility,  pseudopregnancv  and  menstrual  cycle  abnor- 
malities. All  of  these  reactions  are  believed  to  be  reversible.)  (Crane  George,  "Clinical 
Pharmacology  in  its  20th  Year,"  Science,  Vol.  181,  13,  1973,  p.  124 ;  Goodman  and 
Gilman,  supra;  Klein  and  David,  supra.) 
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Most  of  the  contemporaneous  work  on  learning  comes  from  the  laboratories  of 
Dr.  Robert  Sprague  and  his  colleagues  in  Urbana,  Illinois.  Based  on  studies 
personally  conducted  by  Dr.  Sprague  or  reviewed  by  him,  he  finds  that  although 
the  existing  data  is  not  conclusive,  the  weight  of  the  evidence  strongly  suggests 
that  phenothiazines  may  slow  reaction  time,  decrease  accuracy,  decrease  learn- 
ing performance  and  impair  maintenance  of  attention  to  details.  [Sprague, 
Robert  and  John  Werry,  "Psychotropic  Drugs  and  Handicapped  Children,"  The 
Second  Review  of  Special  Education,  1974.] 

These  studies  have  evaluated  learning  effects  on  various  populations.  Although 
there  have  been  only  a  handful  of  studies  evaluating  the  effects  of  these  drugs 
on  learning  ability  of  mentally  retarded  subjects,  they  tend  to  show  the  same 
negative  results  as  noted  above.  [Sprague  and  Werry,  supra.] 

It  is  obvious  why  these  adverse  effects — decreased  concentration  and  ability 
to  learn — are  so  troublesome  for  mentally  retarded  persons.  The  capacity  to 
learn  and  perform,  at  whatever  level,  is  a  mentally  retarded  person's  most 
valuable  possession.  It  may  mean  the  difference  between  dependence  and  inde- 
pendence, institutional  confinement  and  community  life. 

Yet  in  1967-68,  Dr.  Ronald  Lipman  of  the  National  Institute  of  Mental  Health 
found  that  51  percent  of  the  residents  in  institutions  for  the  mentally  retarded 
in  this  country  were  on  psychotropic  drugs.  Two  of  the  sedative  phenothiazines — 
Mellaril  and  Thorazine — accounted  for  about  58  percent  of  all  drug  usage.  [Lip- 
man,  Ronald,  "The  Use  of  Psycho-Pharmacological  Agents  in  Residential  Facili- 
ties for  the  Retarded,"  in  Psychiatric  Approaches  to  M.R.  (F.  Menolasciono, 
Ed.)  New  York;  Basic  Books,  1907,  pp.  387-398.] 

With  regard  to  dosage  levels,  although  most  patients  were  receiving  pheno- 
thiazine  dosages  well  within  the  recommended  FDA  maximums,  some  very  high 
dosages  were  also  reported,  that  is,  2,000  mg/day. 

Moreover,  Lipman  found  chronic  use  of  these  drugs.  About  25  percent  of  the 
residents  had  received  them  for  four  or  more  years.  A  number  of  institutions 
stated  that  their  residents  had  received  them  "indefinitely." 

From  the  reports  of  institutional  personnel  and  residents  with  whom  we  are 
in  contact,  it  appears  that  the  situation  is  no  different  today. 

In  light  of  the  widespread  use  of  phenothiazines  on  mentally  retarded  persons, 
it  behooves  us  to  ask:  (1)  What  is  the  scientific  evidence  to  support  the  use  of 
these  drugs  for  specific  purposes  of  this  population?  (2)  How  do  these  drugs 
depress  or  augment  the  general  and  specific  habilitation  potential  of  mentally 
retarded  persons?  (3)  Is  there  a  differential  drug  effect,  depending  on  whether 
a  person  is  psychotic  or  non-psychotic,  severely  retarded  or  mildly  retarded, 
ambulatory  or  non-ambulatory,  a  child  or  an  adult?  (4)  Are  there  special  risks 
for  mentally  retarded  persons  which  are  not  apparent  for  non-retarded  persons? 
(5)  Are  the  dosage  maximums  recommended  by  FDA  safe  and  effective  for 
mentally  retarded  persons  regardless  of  whether  the  person  is  ambulatory  or 
non-ambulatory,  severely  retarded  or  mildly  retarded,  a  child  or  an  adult?  (6) 
When  drug  therapy  is  indicated,  when  is  one  class  of  drugs  more  effective  (or  less 
hazardous)  than  another?  and  (7)  How  effective  are  these  drugs  when  compared 
with  other  forms  of  non-chemical  intervention  such  as  behavior  modification 
programs? 

In  an  attempt  to  answer  these  questions,  I  reviewed  the  relevant  medical  and 
social  science  literature  from  1950  to  the  present. 

I  was  able  to  locate  only  74  efficacy  studies  published  over  the  past  25 
years  in  the  English  language  regarding  the  use  of  phenothiazines  with  mentally 
retarded  subjects.*  Excluded  were  studies  in  foreign  countries  which  concerned 
phenothiazines  never  approved  for  use  in  this  country  and  studies  which  indis- 
criminately included  a  few  mentally  retarded  subjects  as  part  of  a  more 
heterogeneous  sample. 


*  These  studies  were  primarily  concerned  with  eflScacy  issues,  rather  than  safety  Issues. 
(The  FDA  requires  separate  studies  to  demonstrate  a  drugs  safeness  which  much  mpet  a 
different  standard  of  scientific  criteria.)  In  the  published  literature  I  reviewed,  I  found 
virtually  no  studies  which  examined  safety  issues  with  respect  to  phenothiazine  use  on 
mentally  retarded  persons  This  finding  is  particularly  troublesome  since  mentally  retarded 
persons  may  be  uniquely  susceptible  to  certain  adverse  reactions.  One  of  the  most  serious 
safetv  issues  for  mentally  retarded  persons  concerns  cognitive  impairment.  (See  p.  5-6.)  In 
addition,  the  more  severely  retarded  may  be  unable  to  adequately  localize  or  describe 
adverse  effects  ;  non-ambulatory  patients  may  be  able  to  tolerate  only  very  low  doses  of 
these  drugs  ;  and  multlhandicapped  persons  may  have  their  existing  physical  problems 
seriously  compounded. 
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I  reviewed  these  studies  on  the  basis  of  the  six  criteria  proposed  by  Sprague 
and  Werry  as  the  minimal  requirements  for  a  "valid  scientific  study  of  the  be- 
havior effects  or  psychotropic  drugs."  They  include  placebo  control,  random 
assignment  of  subjects,  double  blind  procedures,  standardized  dosages,  stand- 
ardized evaluations  and  appropriate  statistical  analysis.  [Sprague,  Robert  and 
John  Werry,  "Methodology  of  Psychopharmacological  Studies  With  the  Re- 
tarded," in  International  Review  of  Research  in  Mental  Retardation,  N.  R.  Ellis 
(Ed.),  Vol.  5,  New  York;  Academic  Press,  In  Press.] 

While  these  criteria  do  not  guarantee  that  a  drug  study  will  be  without 
scientific  or  methodological  flaws,  they  are  indispensable  if  the  study  is  to 
have  scientific  merit.® 

The  results  of  my  evaluation  were  staggering ;  75  i)ercent  of  the  studies  failed 
to  meet  more  than  half  of  the  criteria  for  an  adequate  drug  study ;  47  percent 
failed  to  meet  even  one  of  the  criteria." 

Only  nine  studies  identified  whether  subjects  had  specific  psychiatric  dis- 
orders. No  study  explored  whether  the  effects  of  the  drugs  were  different  for 
mentally  retarded  subjects  who  additionally  had  mental  illness  from  those  who 
did  not.  Moreover,  the  studies  did  not  attempt  to  determine  whether  the  trouble- 
some behaviors  being  evaluated  were  caused  by  mental  illness,  retardation, 
or  a  "normal"  response  to  an  environmental  situation.  There  was  little  or 
no  attempt  to  restrict  evaluation  to  only  certain  types  of  behaviors ;  thus,  some 
studies  involved  subjects  whose  troublesome  behaviors  included  spitting,  mastur- 
bation, refusal  to  cooperate  with  ward  routine  and  refusal  to  take  medication. 
Most  studies,  however,  primarily  evaluated  the  drugs'  effects  on  hostility,  temper 
tantrums.  self-destruc'ivene?s.  restVssness  assaultiveness  and  hyperactivity.' 
Although  they  reported  some  general  improvement  in  those  behaviors,  they  were 
not  explicit  as  to  which  behaviors  were  improved  and  which  were  not. 

Of  the  35  studies  failing  to  meet  any  of  the  6  criteria,  20  did  not  identify 
what  types  of  behaviors  were  being  evaluated.  Nevertheless,  18  of  these  studies 
stated  that  the  drugs  were  therapeutically  beneficial  for  their  subjects.  Typical 
of  the  studies  which  failed  to  meet  any  of  the  criteria  or  identify  any  behaviors, 
one  study  concludes,  "Response  to  the  mental  and  emotional  disorders  was 
excellent  or  good  in  all  but  one  patient.  .  .  .  The  relief  of  symptoms  and  adjust- 
ment shown  in  the  study  greatly  reduced  the  over-all  work  load  of  the  staff.  .  .  ." 
[Carter,  C.  H.,  "Prochlorperazine  in  Emotionally  Disturbed.  Mentally  Defective 
Children,"  Southern  Medical  Journal,  Vol.  52,  1959,  pp.  174-78.] 

One  must  conclude  that  Eisenberg's  observation  in  1964  still  holds  true  today : 
"The  first  law  of  psychopharmacology  might  be  formulated  to  state:  The  cer- 
tainty with  which  convictions  are  held  tends  to  vary  inversely  with  the 
depth  of  knowledge  on  which  they  are  based."  [From  "Role  of  Drugs  in  Treat- 
ing Disturbed  Children,"  Children,  Vol.  11,  1967,  p.  167.] 

Only  two  studies  met  all  six  of  the  criteria.  One  study  showed  that  the  pheno- 
thiazine  subjects  improved  their  behaviors  in  the  areas  of  work  activity,  socia- 
bility, emotionality,  aggressiveness,  verbal  ability,  interpersonal  response,  amen- 
ability and  predictability.  [Sharpe,  D.  A.,  "A  Controlled  Study  of  Trifluopera- 
zine in  the  Treatment  of  the  Mentally  Subnormal  Patient,"  Journal  of  Mental 
Science,  Vol.  108,  1962,  p.  220.] 

The  other  study  (which  involved  a  different  phenothiazine)  showed  that  the 
phenothiazine  subjects  did  not  perform  better  than  placebo  subjects  in  the 
areas  of  intellectual  functioning,  anxiety  and  a  wide  range  of  specific  cottage 
and  schoolwork  behaviors.  Moreover,  the  investigators  concluded  that  the 
gains  made  by  the  phenothiazine  subjects  were  less  than  those  made  by  the 
non-phenothiazine  subjects.  [Rosenblum,  S.  and  P.  Buoniconto,  "Compazine  vs. 


'^  The  Snrague- Werry  criteria  have  been  r-ecognized  by  other  drug  researchers.  In  addi- 
tion, the  FDA's  own  regulations  stipulate  that  most  of  these  six  crite'-ia  are  "recosnized 
by  the  scientific  community  as  the  essentials  of  adenuate  and  well-controlled  clinical 
investigations.  They  provide  the  basis  for  the  determination  bv  the  FDA  of  whether  there 
is  'substantial  evidence'  to  support  the  claim  of  effectiveness."  (21  C.F.R.  §  ,314.111.) 

«  Drs.  Robert  Sprague  and  John  Werry  of  the  Children's  Research  Center  in  lirbana.  Illi- 
nois, conducted  a  literature  review  in  1971  on  the  use  of  psychotropic  drugs  on  the  mentally 
retarded.  They  concluded  :  "It  was  quite  apparent  on  the  basis  of  this  review  that  very  few 
of  these  studies  met  the  minimum  requirements  for  a  scientifically  adequate  psychotropic 
druc  study."  (Sprague  and  Werry.  suprn,  p,  21.) 

'^The  selection  of  these  particular  behaviors  is  probably  explained  bv  the  fact  that 
sub.iect  recruitment  was  often  contingent  on  what  types  of  patients  the  nursing  staff  sent 
to  the  experiment.  Frequently,  they  sent  their  most  disruptive  and  difficult  to  manage 
patients. 
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Placebo :  A  Controlled  Study  With  Educable,  Emotionally  Disturbed  Children," 
American  Journal  of  Menial  Deficiency,  Vol.  64,  1960,  pp.  713-17.]  * 

Thus,  we  are  still  left  with  insufficient  information  to  evaluate  whether 
phenothiazines  augment  or  depress  a  mentally  retarded  person's  habilitation 
potential — either  with  respect  to  the  drugs  as  a  class,  or  with  respect  to  any 
one  phenothiazine. 

More  importantly,  in  terms  of  the  present  FDA-approved  uses  of  these  drugs 
which  are  primarily  for  psychotic  disorders — a  distinction  that  may  not  be 
very  useful  with  mentally  retarded  patients — the  74  studies  do  not,  in  my  opinion, 
provide  substantial  evidence  of  efficacy.  And  in  terms  of  a  more  sophisticated 
approach  to  approved  uses  based  on  a  system  of  behavioral  and  symptomatic 
baseline  data   (as  Jim  Ellis  has  suggested),  most  are  virtually  useless. 

Consequently,  in  addition  to  the  urgent  need  for  institutional  drug  standards 
which  were  recommended  by  my  colleague,  Jim  Ellis,  I  have  two  recommenda- 
tions regarding  research  and  informational  issues. 

Although  there  does  not  appear  to  be  sufficient  empirical  data  on  the  use  of 
phenothiazines  with  the  mentally  retarded,  a  number  of  clinicians  nevertheless 
maintain  that  the  drugs  are  beneficial  for  controlling  harmful  or  pathological 
behaviors. 

Since  we  are  all  concerned  that  mentally  retarded  persons  should  have 
access  to  therapeutic  interventions  which  will  help  them,  but  should  not  be  sub- 
jected to  interventions  which  will  harm  them,  it  is  essential  that  we  obtain 
the  factual  data  necessary  to  make  rational  drug  treatment  decisions. 

As  a  result  of  very  preliminary  inquiries,  we  have  been  advised  that  most  of 
the  7  questions  asked  earlier  in  this  statement  could  be  sufficiently  answered  in 
a  1-2  year  period  involving  3  separate  studies  with  a  total  of  about  120  sub- 
jects and  at  a  cost  of  about  $300,000.  Since  it  is  essential  that  these  studies  be 
unbiased,  we  would  strongly  urge  the  federal  government  to  finance  or  help  to 
locate  financing  for  such  research,  rather  than  relying  upon  the  drug  com- 
panies. It  is  difficult  to  believe  that  this  modest  sum  of  money  is  not  avail- 
able for  so  vital  an  undertaking. 

As  advocates  for  mentally  retarded  persons,  we  would  insist  that  very  careful 
procedures  be  established  to  ensure  that  subjects  are  not  experimented  upon 
against  their  will  and  without  informed  consent.  At  a  minimum  we  would 
expect  the  research  team  to  actively  involve  such  organizations  as  the  Na- 
tional Association  for  Retarded  Citizens  in  the  formulation  of  the  protocol, 
insurance  of  human  rights  and  general  overseeing  mechanisms. 

Finally,  I  am  concerned  that  most  of  the  doctors  in  these  institutions  now 
have  to  rely  primarily  on  drug  company  advertisements  and  information  pro- 
viaed  by  drug  company  detail  men  to  make  their  drug  treatment  decisions. 
Obviously,  they  do  not  have  the  time  to  locate  and  read  the  myriads  of  drug 
articles  published  in  hundreds  of  meflical  journals.  A  national  clearinghouse 
that  regularly  collects,  summarizes  and  distributes  critical  drug  information 
in  a  readable,  coherent  fashion  to  these  institutions  would  be  a  most  valuable 
service,  not  only  for  the  staff,  but  for  the  residents. 

These  two  actions  constitute  a  major  first  step  toward  providing  national 
resolution  of  a  national  health  care  problem. 


8  Another  two  studies  specifically  examined  whether  phenothiazines  improved  mentally 
retarded  subjects'  ability  to  perform  important  self-care  skills  such  as  toilet  training, 
feeding,  bathing,  dressing  and  social  relations.  Both  of  these  studies  met  four  of  the 
six  criteria.  One  study  found  that  the  phenothiazine  subjects  did  no  better  than  placebo 
subjects  at  these  tasks  and  did  worse  with  regard  to  bathing  skills.  (Wardell,  riavid  W., 
"The  Use  of  Reserpine  and  Chlorpromazine  in  Disturbed  Mentally  Deficient  Patients," 
American  Journal  of  Mental  Deficiency,  Vol.  36,  1958,  pp.  330-44.)  The  other  study  found 
that  phenothiazine  subjects  sho.yed  no  improvements  in  these  areas  as  measured  by  objec- 
tive behavior  rating  scales,  but  that  there  was  some  indication  of  imorovement  as  measured 
bv  clinical  impressions  of  staff  physicians.  (Allen.  M.  et  al.,  "Thioridazine  Hydrochloride  in 
the  Behavior  Disturbance  of  Retarded  Children,'"  American  Journal  of  Mental  Deficiency, 
Vol.  68,  1963,  pp.  63-68.)  These  studies  do  not  provide  us  with  sufficient  information  to 
even  evaluate  whether  these  drugs  facilitate  or  hinder  the  retarded  person's  performance  of 
critical  self-care  skills. 
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Hon.  Birch  Bayh,  Chairman 
Subcoimittee  on  Juvenile 

Delinquency 
United  States  Senate 
Washington,  D.C.  20515 

Dear  Senator  Bayh: 


I  am  addressing  this  to  you  as  a  member  of  the  Subcomnlttee  on 
Juvenile  Delinquency.   In  hearings  on  July  31,  there  was  a  call 
for  the  establishment  of  a  National  Clearinghouse  for  drug  information 
to  be  used  by  physicians.   The  context  in  which  this  call  was  made 
dealt  specifically  with  overprescribing  of  tranquilizers  resulting 
from  overzealous  detailing  and  inadequate  physician  knowledge. 

I  would  like  to  bring  to  your  attention  the  fact  that  there  already 
exists  a  small  but  effective  network  of  drug  information  centers 
throughout  the  country,  point  out  the  need  these  centers  serve  and 
functions  they  perform,  suggest  other  useful  and  valuable  functions 
they  could  serve  and  urge  federal  support  to  eidiance  their  value. 

It  has  been  recognized  for  some  time  that  no  single  individual  physician 
can  maintain  currency  in  drug  Information  because  of  the  rapid  rate 
at  which  the  scientific  literature  concerning  drugs  is  multiplying. 
Of  necessity  prescrlbers  have  been  forced  to  rely  mostly  on  biased 
information  supplied  by  manufacturers  through  advertising  and  personal 
contact  by  salesmen.   It  Is  probably  fair  to  say  that  a  good  deal  of 
what  is  known  about  drugs  in  the  literature  is  not  being  applied  in 
patient  care. 

In  response  to  the  need  for  a  ready  source  of  objective  information 
on  drugs,  a  number  of  Schools  of  Pharmacy  and  major  hospital  pharmacy 
services  have  organized  Drug  Information  Services  and  now  approximately 
35  of  these  exist  throughout  the  country. 
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These  services  all  perform  one  or  more  of  the  following  functions: 

1.  Respond  to  telephoned  or  written  requests  for  information 
on  the  use  of  a  specific  drug,  or  combination  of  drugs, 
fcr  a  specific  patient. 

2.  Respond  to  general  questions  on  drug  therapy,  e.g.  drug  of 
choice,  common  adverse  reactions,  dosage  forms  available, 
dosage  regimen,  etc. 

3.  Evaluate  the  drug  literature  so  that  information  supplied 
is  of  clinical  significance. 

4.  Conduct  literature  searches  on  specific  drug  problems. 

5.  Issue  periodical  reviews  providing  up-to-date  information 

on  specific  drug  classes  or  treatment  of  specific  conditions. 

Our  own  Drug  Information  Center  at  SUNY  at  Buffalo  may  serve  as  an 
example.   Our  Service  operates  mostly  via  an  IN-WATS  telephone  line 
throughout  New  York  State.  Physicians,  dentists,  pharmacists  and 
other  health  professionals  need  simply  dial,  free  of  charge,  to 
contact  the  Center  for  information. 

We  maintain  the  drug  literature  in  readily  retrievable  form  and  the 
Center  is  staffed  by  clinical  pharmacists  who  have  had  special  training 
in  provision  of  drug  information.  A  record  is  kept  of  every  question 
and  response  and  a  special  committee  of  experts  reviews  a  random 
sample . 

We  issue  periodical  reviews  to  a  long  list  of  subscribers,  perform 
literature  searches  and  generally  act  as  an  information  resource  to 
our  staff  of  clinical  pharmacists  in  our  affiliated  hospitals. 

One  can  easily  envision  a  network  of  such  centers  throughout  the  country 
each  serving  a  particular  region,  but  coordinated  nationally  to  avoid 
unnecessary  duplication  of  effort. 

There  are  many  other  services  such  centers  could  perform.  As  only  one 
example,  they  could  serve  as  a  ready  source  of  information  on  use  of 
FDA  approved  drugs  for  so-called  non-approved  uses.  If  physicians 
wishing  to  use  drugs  in  these  cases  were  required  to  first  contact  one 
of  these  centers,  we  could  at  least  be  assured  that  they  would  be 
supplied  the  most  up-to-date  information  available.   These  centers  could 
also  act  as  a  collection  point  for  adverse  drug  reaction  reports  from 
physicians  in  private  practice  and  smaller  hospitals.   It  should  also  be 
obvious  that  statistical  data  on  drug  usage  and  problems  of  inestimable 
value  could  be  accumulated  through  a  coordinated  effort  of  these  centers. 
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I  would  urge  therefore  that  you  consider  a  means  of  providing  federal 
support  for  such  a  network  of  Drug  Information  Centers.   I  should  note 
here  that  federal  support  through  the  capitation  and  special  project 
grants  of  the  Health  Manpower  program  has  been  an  important  factor 
for  us  in  development  of  our  own  Center,  which  of  course,  serves  as 
a  facility  for  training  of  students.  We  cannot  now  support  all  of  the 
services  we  would  like  to  see  provided  however. 

I  would  be  happy  to  provide  further  details  of  our  operation,  if  you 
wish  and  I'm  certain  others  will  do  likewise. 

Thank  you  for  your  consideration. 

Sincerely, 


j^'j:^  a -J/^^^"^ 


Michael  A.  Schwartz,  Ph.D. 
Dean 


MAS: en 
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VIRGINIA  COMMONWEALTH  UNIVERSITY 

MCV  Station  •  Richmond.  Virginia  23208 

Honorable  Birch  Bayh,   Chairman 
Juvenile  Delinquency  Subcomnlttee 
United  States  Senate 
Washington,   D.   C.  20510 

Dear  Senator  Bayh: 

It  has  come  to  my  attention  thatr  testlmonv^efore  your  conmittee  on 
Juvenile  Delinquency  has  led  to  a  fliUUUkiieudatlon  for  a  National 
Clearinghouse  for  Drug  Information. 

Those  of  us  In  schools  of  pharmacy  which  have  had  state-wide  and 
regional  drug  Information  programs  for  a  number  of  years  are  perplexed 
at  such  a  recommendation.   I  can  see  that  there  might  be  some  justifi- 
cation for  some  people  to  think  that  there  should  be  a  National  Clear- 
inghouse for  this  kind  of  Information,  but  to  suggest  that  It  should 
be  placed  In  channels  other  than  existing  channels  ignores  the  present 
state  of  the  art.   All  of  our  students  in  our  School  of  Pharmacy  program 
receive  intensive  instruction  In  drug  Information  sources  and  are 
quite  capable  of  providing  appropriate  and  proper  drug  information  to 
prescrlbers  of  all  kinds.   Our  program  even  Includes  Instruction  in  how 
our  students  can  best  communicate  proper  drug  information  to  physicians. 
In  fact,  every  graduate  from  our  school  for  the  past  five  years  has  had 
field  experience  In  calling  upon  physicians  In  their  offices  giving 
them  proper  drug  Information.   All  of  this  is  conducted  under  the  super- 
vision and  auspices  of  the  Department  of  Pharmacy  and  Pharmaceutics  in 
cooperation  with  the  Division  of  Clinical  Pharmacology  here  at  the 
Medical  College  of  Virginia  School  of  Pharmacy. 

This  effort  has  been  made  possible,  I  might  note,  by  virtue  of  our 
support  on  our  Capitation  program  and  before  that  the  Basic  Improvement 
Grant.   We  do  have  In  place  an  expensive  state-wide  clinical  pharmacy 
training  program  which  takes  our  students  into  communities  all  over 
this  great  state  of  Virginia.   The  Information  our  students  learn  here 
Is  conmunlcated  to  patrons  and  physicians  and  other  prescrlbers  as  the 
students  gain  experience  in  the  practice  of  their  chosen  profession  in 
these  comminltles . 

I  can  only  appeal  to  you  to  bear  in  mind  that  the  pharmacist  is  the 
only  health  professional  who  has  received  education  in  depth  on  drugs. 
Ignoring  the  contribution  he  is  making  and  failing  to  appropriately 
utilize  him  is  a  blatant  waste. 


With  kindest  greetings,  I  am 


jlrren  E.TJeaver,  Del 
School  of  Pharmacy 

August  28,  1975 

WEW/cc 

CC:   Dr.  Christopher  Rodowskas,  American  Association  of  Colleges  of  Pharmacy 
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August  29.  1975 


The  Honorable  Birch  Bayh 
Senator  from  Indiana 
363  Russell  Building 
Washington,  D.  C.  22510 

Dear  Birch: 

It  has  come  to  my  attention  that  £jntnessjf)r  the  Mental 
Health  Law  Project,  who  appeared  oWJ^^our  Conmittee 
about  a  month  ago,  recommended  establishment  of  a  National 
Clearing  House  for  Drug  Information.     It  occurs  to  me  that 
this  is  rather  ridiculous  when  the  modern  pharmacy  graduate 
has  had  more  exposure  to  pharmacology  than  the  medical  or 
dental   student. 

In  our  own  situation,  we  have  for  years  been  advising  various 
people  on  an  informal  basis,  and  have  thus  been  conducting 
a  sort  of  "Drug  Information  Service."     Colleges  of  Pharmacy 
with  larger  staffs  have  done  a  great  deal   in  this  respect 
because  they  halve  the  manpower  to  handle  additional  work. 
Therefore,   it  is  my  hope  that  you  will   render  your  considera- 
ble support  to  continued  funding  for  the  colleges  under  the 
Educational    Improvement,  or  Capitation  Grants  Program,  and 
that  you  might,  in  addition,  suggest  some  emphasis  on  the 
potential   for  drug  information  which  resides  with  the  pharmacy 
colleges,  a  potential  which  is  only  partially  realized. 

Sincerely, 


KLK/kr 

CC:     Senator  Edward  Kennedy 
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September  11,  1975 


Hon.  Sen.  Birch  Bayh,  Chairman 
Juvenile  Delinquency  SubcomnitCce 
United  States  Senate 
Washington,  DC 

Dear  Hon.  Senator  Bayh: 

We  are  very  pleased  to  hear  that  a  need  for  a  National  Clear- 
inghouse for  Drug  Information  has  been  brought  in  the  hearings  held 
before  your  Honor  as  Chairman  of  the  Senate's  Juvenile  Delinquency 
Subcommittee.   It  should  be  noted  that  the  Schools  of  Pharmacy  have 
developed  Drug  Information  Services  all  through  the  Nation  in  the 
past  decade. 

A  Drug  Information  Center  in  our  College  of  Pharmacy,  located 
at  the  University  of  Puerto  Rico  (Rio  Piedras  Campus) ,  has  been  func- 
tioning since  1972  and  we  are  proud  to  say  that  several  lives  have 
been  saved  through  its  information  services  to  physicians.   It  serves 
several  hospitals  effectively. 

The  establishment  of  the  Center  was  facilitated  by  a  Federal 
Capitation  Grant  that  has  been  awarded  to  our  College  of  Pharmacy 
enabling  the  Center,  among  other  things,  to  be  a  reality  with   three 
capable  pharmacists  in  charge  who  have  performed  at  a  very  high  level. 
The  Grant  has  also  enabled  our  graduates  to  be  better  prepared  for  the 
new  developing  roles  of  the  pharmacist  as  a  Therapeutic  Consultant, 
Clinical  Pharmacist  and  a  Health  Educator. 

The  Federal  Government,  aware  of  the  potentialities  of  pharma- 
cists in  roles  needed  for  better  health  care  services  for  the  commu- 
nity, has  been  helping  the  Colleges  of  Pharmacy  to  achieve  those 
objectives  related  to  more  dynamic  roles  in  the  health  team.    The 
Federal  Government  has  been  wise  in  their  vision  and  should  continue 
helping  the  Pharmacy  Profession,  if  it  is  to  perform  fully  according 
to  its  expertise  in  providing  the  Health  Care  System  with  its  share 
of  knowledge  in  a  coordinated,  well  integrated  network  of  health  serv- 
ices as  an  expert  in  the  effects  and  use  of  medications  and  drugs  of 
abuse. 
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Hon.  Senator  Birch  Bayh 

Page  2 

September  11,  1975 


We  indeed,  are  fully  satisfied  that  Drug  Information  Services  have 
been  granted  the  importance  they  deserve.  For  us  it  opens  a  more  hopeful 
acknowledgment  of  the  future  of  Pharmacy  as  a  Health  Profession. 


Cordially  yours. 


Hector  A.  Lozada.T'h.  D. 
Dean 


cc  Members  of  the  Subcommittee 


Hon.  Philip  A.  Hart  (Mich.) 

Hon.  Quentin  N.  Burdick  (N.Dak.) 

Hon.  Edward  M.  Kennedy  (Mass.) 

Hon.  John  V.  Tunney  (Calif.) 

Hon.  Roman  L.  Hruska  (Neb.) 

Hon.  Hugh  Scott  (Pa.) 

Hon.  Hiram  L.  Fong  (Hawaii) 
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The  Honorable  Birch  Bayh,  Chairman 
Juvenile  Delinquency  Subconmittee 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Sir: 

This  letter  is  in  response  to  comments  made  by  a  spokesperson  for  the 
Mental  Health  Law  Project  calling  for  the  establishment  of  a  national 
clearinghouse  for  drug  information  during  the  July  31st  hearing  of  your 
Juvenile  Delinquen(;y  Subcommittee.  We  would  like  to  address  ourselves 
to  the  concept  of  a  federally  supported  National  Clearinghouse  for 
prescription  and  non-prescription  drug  information  oriented  to  the  needs 
of  the  practicing  physicians  and  pharmacists  of  this  country.  At  present, 
there  are  no  comprehensive,  organized  and  systematic  efforts  to  insure 
that  health  professionals  are  informed  of  current  drug  knowledge.  At 
present,  there  are  over  fifty  drug  information  centers  functioning  in 
twenty-five  of  our  states  which  utilize  clinical  pharmacists  specially 
trained  in  the  area  of  drug  information  retrieval,  analysis/evaluation 
and  comnuni cation.  Although  each  center's  ultimate  goal  is  the  promotion 
of  more  rational  drug  therapy  by  providing  factual  drug  information  and 
consultations  to  physicians,  dentists,  nurses,  pharmacists,  and  other 
health  professionals,  the  efforts  are  highly  individualized  and  inconsis- 
tent from  one  facility  to  another. 

Our  own  center  is  currently  expanding  its  role  to  provide  drug  information 
services  to  health  professionals  to  the  five  state  intermountain  region 
and  our  goal  is  to  regionalize  drug  and  poison/toxicology  information 
services  in  order  to  provide  uniform  and  consistent  services.  We  feel 
that  the  concept  of  regionalized  services  will  meet  the  needs  of  health 
practitioners  and  that  such  regionalized  centers  could  necessarily  serve 
as  outreach  branches  of  a  centralized  National  Clearinghouse.  We,  there- 
fore, recommend  and  support  such  a  concept  for  your  consideration  as  a 
solution  to  the  problem  of  drug  information  for  health  professions. 


Director 

Anthony  R.  Temple,  M.D. 

Associate  Director 
loieph  C  Veltri,  R.  Ph. 


Utah  SUIe  Division  ol  Health.  Family  Health  Services  •  University  of  Utah  Medical  Center  •  University  o(  Utah  College  o(  Pharmacy 
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We  have  taken  the  liberty  of  enclosing  a  brief  article  describing  these 
drug  information  centers.  Should  you  have  any  questions  and/or  comments 
regarding  the  role  of  the  clinically  trained  pharmacist  in  providing 
drug  information,  we  would  be  honored  to  answer  them. 

Sincerely, 

Arthur  S.  Watanabe,  Pharm.  D. 

Associate  Director 

Drug  Information  Service 


ff/^ 


Anthony  R.  Tenjj/le,  M.  D 
Director,  Intermountain  Regional 
Poison  Control  Center 


tp 

cc:  Members  of  Juvenile  Delinquency  Subcomnittee 

Ewart  D.  Swinyard,  Ph.D. 

Dean,  University  of  Utah  College  of  Pharmacy 
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Judgmental  questions  processed  by  a  drug  information  center 


Karcellus  Grace  and  Albert  I.  Wertheimer 


The  number  of  judgmenlal  questions  handled  by  a  pharroacy-operatfd.  university-based 
drug  information  center  was  studied. 

JudgmenUl  questions  were  defined  as  tliose  requiring  the  inUgration  of  daU  or  knowledge 
and  experience  in  the  process  of  making  a  decision  regarding  a  specific  therapeutic  problem. 
Less  than  5%  of  720  questions  handled  by  the  drug  information  center  during  a  three-month 
period  were  of  the  judgmental  type.  Based  on  this  result,  and  because  of  the  need  to  use  re- 
sources most  efficiently,  it  is  suggested  that  it  may  l)e  advisable  to  develop  more  regional  (and 
fewer  hospital)  drug  information  centers. 

Key  words:  Drug  information  centers;  Pharmacy,  institutional,  hospital;  Statistics 


The  first  pharmacist-operated  drug  information  center 
reported  in  the  literature  began  functioning  in  1962  at  the 
University  of  Kentucky  Medical  Center  in  Lexington.' 
Since  then,  at  least  54  other  pharmacist-operated  drug  in- 
formation centers  have  been  created.^  In  a  recent  study  of 
these  54  centers,  it  was  found  that  they  employ  a  total 
staff  of  334  which  includes,  among  others,  78  full-time 
and  128  part-time  pharmacists. 

A  f>earch  of  the  literature"  reveals  many  purposes  and 
goals  of  drug  information  centers.  Some  that  have  been 
suggested  include: 

1.  Support,  assist  and  promote  rational  drug  therapy; 

2.  Find  solutions  to  complex  therapeutic  problems; 

3.  Act  as  a  medium  for  mutual  instruction  in  the  technology 
of  drug  information  processing  and  all  of  its  ramifica- 
tions; 

4.  Follow  up  on  adverse  reactions  to  medication; 

5.  Maintain  operation  of  the  hospital  formulary  system; 
and 

6.  Establish  a  pharmacy  library. 

In  an  editorial  in  1963,  Francke  summarized  the  need 
and  purpose  for  a  drug  information  center  as  follows: 

...  no  individual  physician  can  hope  to  maintain  complete 
sources  of  drug  information.  But  each  can  refer  to  a  central 
source  where  he  may  obtain  information  on  investigational 
drugs,  drug  reactions,  availability  of  drugs,  comparisons  and 
contrasts  of  groups  of  drugs,  incompatibilities,  electrolyte 
equivalents,  reports  on  individual  drugs,  and  so  forth.  The 
establishment  of  Drug  Information  Centers  in  the  charge  of 
a  pharmacist  familiar  with  the  drug  literature  can  adequate- 
ly meet  the  needs  of  physicians  which  arise  from  situations 
involving  patient  care,  teaching  and  research  . .  .  One  of  the 
greatest  needs  today  is  for  the  organization  and  centraliza- 
tion of  drug  information  within  hospitals  where  tens  of 
pharmacists  could  meet  the  needs  of  thousands  of  physi- 
cians serving  millions  of  patients.* 


Ktarccltus  Grace,  M.S.,  is  Assistant  Director  of  Pharmacy  Services,  Be- 
thesda  Hospital,  Cincinnati,  Ohio.  Albert  I.  Werlheimer,  Ph.D.,  is  Asso- 
ciate Protttfor  and  Director,  Graduate  Program  in  Pharmacy  Administra- 
tion, Collage  of  Pharmacy,  University  of  Minnesota,  Minneapolis  5MU. 


•  Rather  than  cite  numerous  individual  articles,  the  reader  is  referred  to; 
Reilly  MJ;  Drug  information:  liUratura  review  of  needs,  resources  and  scr- 
vicen.  National  Center  for  Health  Services  Research  and  Development, 
Rockville,  Maryland,  DHEW  Publication  Na  (HSM)  72-3013. 1971 


Copyri{M  ®  1975.  Amei 
rights  reserved. 
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Parker  wrote  in  1964: 

The  drug  information  center  at  the  University  of  Kentucky 
is  designed  broadly  to  support,  assist  and  promote  a  rational 
drug  therapy  program  at  that  institution.  It  is  not  a  pro- 
gram designed  merely  to  enhance  the  prestige  of  pharma- 
cists or  to  expand  their  role  in  patient  care.* 

On  May  9,  1968,  the  American  Society  of  Hospital 
Pharmacists  House  of  Delegates  adopted  performance 
standards  for  the  drug  information  specialist.' 

The  foregoing  review  illustrates  the  conception  of  the 
drug  information  center  ten  years  ago.  Since  that  time, 
there  has  been  very  little  literature  demonstrating  the 
outcome  of  the  use  of  drug  information  centers  or  their 
impact  on  health.  There  have  been  no  objective  studies  to 
answer  questions  pertaining  to  the  effectiveness  of 
present-day  drug  information  centers,  with  the  exception 
of  a  report  by  Bell  et  al.*  They  found  that  physicians 
read,  accepted  and  used  the  information  placed  in  patient 
charts  by  pharmacists  and  stated  that  one-fourth  of  the 
patients  in  their  study  profited  by  the  pharmacist-sup- 
plied information. 

Study  Purpose 

Because  of  a  lack  of  information  on  the  impact  of  drug 
information  centers,  the  number  of  judgmenlal  questions 
received  by  the  drug  information  center  of  the  University 
of  Minnesota  Hospitals  was  studied.  This  center  is  a  spe- 
cialized information  resource  section  of  the  hospital  phar- 
macy department.  It  is  staffed  by  two  full-time  personnel 
from  8  a.m.  to  11  p.m.  on  weekdays  and  10  a.m.  to  8  p.m. 
on  Saturdays,  Sundays  and  holidays.  Poison  information 
calls  received  from  outisde  the  hospital  are  referred  to  the 
poison  control  center,  which  is  not  a  part  of  the  drug  in- 
formation center.  Initially,  the  center  was  established  to 
handle  questions  from  the  medical  staff  of  the  hospital. 
As  staff  and  facilities  have  permitted,  the  services  have 
been  expanded  to  all  health  professionals  in  the  state. 

Methodology 

All  questions  received  by  the  drug  information  center 
were  placed  into  one  of  two  categories:  (1)  judgmental  or 
(2)  nonjtidgmental.  Judgmental  questions  required  the 
integration  of  data  or  knowledge  and  experience  in  the 
process  of  making  a  decision  regarding  a  specific  thera- 
peutic problem.  For  example,  a  question  about  the  color 
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n(  a  tablet  was  not  considered  judgmental,  uhile  a  request 
for  suggestions  on  drug  therapy  for  a  patient  not  respond- 
ing to  usual  therapy  was  considered  judgmental.  Answers 
to  judgmental  type  questions  were  not  given  in  any  single 
reference  source.  An  evaluation  of  options  was  required, 
or  data  synthesis  or  integration  was  necessary,  to  answer 
judgmental  questions. 

Log  forms  of  questions  handled  by  the  center  from  Oc- 
tober through  December  1974  were  reviewed,  and  a  deter- 
mination was  made  by  the  investigators  as  to  whether 
each  question  was  judgmental  or  nonjudgmentaJ. 

Results  and  Discussion 

The  types  of  questions  received  by  the  Minnesota  drug 
information  center  and  the  types  of  callers  were  similar  to 
those  reported  for  the  Michigan  Regional  Drug  Informa- 
tion Network.''*"  A  large  percentage  of  the  calls  involved 
questions  on  pharmaceutical  compatibility,  identification, 
availability,  dosage  and  administration — questions  which 
do  not  require  the  judgment  of  a  pharmacist  or  other 
health  professional  to  answer. 

The  results  regarding  judgmental  questions  are  shown 
in  Table  1.  Only  4.6%  of  the  questions  handled  by  the 
drug  information  center  during  the  three-month  study 
period  were  judgmental  questions.  It  is  not  known  wheth- 
er this  low  level  of  judgmental  questions  is  representative 
of  all  drug  information  centers. 

One  must  ask  why  physicians  and  nurses  are  not  asking 
more  judgmental  type  questions.  It  could  be  h>"pothe5ized 
that  the  credibility  of  the  drug  information  center  is  not 
such  that  users  of  the  service  would  be  inclined  to  ask  this 
type  of  question,  but  no  attempt  was  made  to  ascertain 
the  answer  in  this  study. 

Implications 

While  pharmacist-operated  drug  information  centers 
have  proliferated  since  1%2,  one  must  question  whether 
or  not  hospital-based  drug  information  centers  are  need- 
ed, given  their  high  cost  of  operation.  When  drug  infor- 
mation centers  were  first  proposed,  there  were  few  clinical 
pharmacists,  and  there  was  a  need  to  establish  a  central- 
ized drug  data  storage,  retrieval  and  interpretation  ser- 
vice. Since  then,  clinically  trained  pharmacists  have 
begun  to  practice  in  the  patient  care  areas  of  some  hospi- 
tals. They  attend  medical  rounds  arid  clinical  conferences, 
and  for  the  most  part,  are  able  to  act  as  therapeutic  re- 
source persons  for  their  assigned  patient  care  areas. 
Hence,  the  ne«d-for  a  decentralized  drug  information  cen- 

Table  1.  Judgmental  Questions  Processed  by  the 
University  of  Minnesota  Drug  Information  Center 


MONTH 

NO.  OF  IN- 
HOUSE 
QUESTIONS 

JUDGMENTAL 
QUESTIONS 

NO.                    % 

October  1974 
November  1974 
December  1974 

268 
250 
202 

720 

6  2.2 
11  4.4 
16                    7.9 

33                    4.6 

ter  may  have  decreased  at  the  individual  hospital  level 
and  perhaps  the  focus  of  attention  should  he  on  the  devel- 
opment of  regional  or  areawide  centers. 

The  number  of  new  drug  products  introduced  is  much 
lower  today  compared  to  1962.  Therefore,  there  should  be 
less  confusion  regarding  the  uses  of  new  products  today, 
and  this  may  signal  a  decreased  demand  for  the  services 
of  drug  information  centers. 

Further,  70%  of  the  physicians  today  are  specialists,  a 
figure  higher  than  in  1962.  These  specialist  physicians  use 
a  smaller  number  of  drug  products  than  do  general  practi- 
tioners, and  they  may  be  thoroughly  knowledgeable  about 
the  drugs  they  prescribe  most  often. 

Finally,  consumers  and  providers  of  health  care  ser- 
vices are  more  conscious  of  costs.  Since  drug  information 
centers  have  not  clearly  documented  their  cost-effective- 
ness, hospital  administrators  may  be  expected  to  reevalu- 
ate their  commitment  of  resources  to  such  an  endeavor. 
Conclusion 

One  drug  information  center,  which  appears  to  be  typi- 
cal in  its  types  of  users  and  in  the  categories  of  questions 
it  answers,  was  found  to  handle  few  judgmental  type 
questions,  as  such  questions  were  defined  in  this  study. 

If  this  experience  is  typical  of  other  drug  information 
centers,  it  may  be  advisable  to  develop  a  few  regional 
drug  information  centers  rather  than  many  hospital- 
based  centers.  Such  regional  centers  could  answer  judg- 
mental questions  on  a  full-time  basis  and  eliminate  costly 
underusage  and  duplication  of  resources,  and  could  en- 
hance drug  information  center  performance  by  concen- 
trating on  difficult  questions  that  cannot  be  aiuwered  lo- 
cally by  a  pharmacist. 
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Pharmacy  Creates  a  Trend  .  .  . 

Pliarmacist-Manned 


g 


are  increasing 


BY  JACK  M.  ROSENBERG,  Pharm.D.,* 
PETER  J.  GUZZETTI,  M.S.,** 

and 
ARTHUR  G.  ZUPKO,  Ph.D.*** 


►-  The  regional  growth  of  pharmacist- 
manned  drug  (medicinal)  information  cen- 
ters (DICs)  is  an  emerging  trend.  DICs 
provide  information  to  health  professiorials, 
usually  at  no  charge,  covering  almost  any 
aspect  of  drug  therapy. 

DICs  also  act  as  sources  of  comprehen- 
sive information  on  specific  problems, 
articles,  and  reports  on  drug  products. 

A  Service  Concept 

Tliey  also  maintain  specialized  libraries 
containing  complete  information  about 
United  States,  foreign,  and  investigational 
drugs — including  their  identification,  side 
effects,  adverse  effects,  interactions,  etc. 


^Associate  Professor  and  Director,  Brookdale 
Inter-Regional  Pharmaceutic  and  Therapeutic 
Drug  Information  Center,  Brooklyn  College  of 
Pharmacy,  Long  Island  University.  Project  Direc- 
tor.  The  New  Jersey  Regional  Medical  Program 
Drug  Information  Center,  Valley  Hospital, 
Ridgewood,  N.J. 

•  *  Assistant  Director,  Brookdale  Inter-Regional 
Pharmaceutic  and  Therapeutic  DIC. 

"'President,  Brooklyn  College  of  Pharmacy. 


DICs  primarily  serve  physicians,  pharma- 
cists, and  related  health  professionals — and 
are  particularly  useful  when  the  "usual" 
sources  of  drug  information  fail  to  provide 
an  answer.  The  philosophy  of  these  centers 
is  based  on  a  service  concept.  By  contacting 
a  center,  usually  by  telephone  or  mail,  a 
health  professional  can  quickly  and  easily 
obtain  up-to-date,  pertinent  information. 
The  centers'  personnel  usually  do  not  par- 
ticipate directly  in  the  decision-making  pro- 
cess of  patient  care,  but  perform  a  viable 
role  which  results  in  improved  patient  care. 

Our  DIC  recently  launched  a  study  for 
Pharmacy  Times  to  determine  the  avail- 
ability and  scope  of  activities  of  DICs  in  the 
United  States — in  order  to  provide  this 
worthwhile  information  to  health  profes- 
sionals who  may  wish  to  avail  themselves  of 
such  services.  In  this  study,  a  questionnaire 
was  mailed  to  100  institutions  believed  to  be 
active  in  disseminating  drug  information. 
The  mailing  list  was  compiled  from  infor- 
mation supplied  by  Roche  Laboratories  and 
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from  a  search  of  the  literature  from  July, 
1962  (the  date  of  the  opening  of  the  first 
formalized  DIC  at  the  University  of  Ken- 
tucky) through  October,  1973. 

92  out  of  100  Reply 

A  total  of  92  of  the  100  questionnaires 
.  were  returned  as  a  result  of  a  first  mailing 
and  a  follow-up  mailing  for  those  who  did 
not  initially  respond.  Analysis  of  the  re- 
sponses revealed  that  54  pnarmacist-nianned 
DICs  regularly  accept  inquiries  from  health 
professionals.  The  54  centers  are  located  in 
25  states,  and  constitute  the  basis  for  this 
report. 

Respondents  at  these  centers  believe, 
and  some  have  demonstrated,  that  physi- 
cians— who  have  utilized  their  services — 
often  altered  their  patients'  drug  therapy 
based  on  answers  supplied  by  the  centers' 
staffs.  It  can  be  reasonably  assumed  that  the 
net  result  benefited  the  patients  involved. 
Thus,  it  is  apparent  that  DICs  make  con- 
structive contributions  to  enhance  drug  ther- 
apy by  helping  physicians  to  prescribe  the 
safest  and  most  efficacious  drugs. 

The  54  DICs  surveyed  employ  a  total 
staff  of  334  which  includes,  among  others, 
78  full-time  and  128  part-time  pharmacists. 
(Table  1  at  top  of  page  45  lists  the  vari- 
ous categories  of  personnel  employed  by 
the  54  DICs.) 

Answers  to  our  questionnaire  reveal  that 
DIC  staffs  are  usually  involved  in  other  ac- 
tivities besides  answering  questions  and  up- 
dating their  information  systems,  e.g., 
teaching  health  practitioners  and  students 
.  .  .  preparing  newsletters,  bulletins,  journal 
articles,  formulary  activities  .  .  .  coordinat- 


ing drug  utilization  studies  .  .  .  collecting 
and  reporting  programs,  etc.  It  is  notewor- 
thy that  41  of  the  centers  are  utilized  as 
part  of  a  formal  training  program  for  grad- 
uate and/or  undergraduate  Pharmacy  stu- 
dents. Hopefully,  this  will  ensure  future  gen- 
erations of  highly-trained  drug  information 
pharmacists. 

Fully  51  of  the  54  centers  provided  us 
with  reportable  information  concerning 
their  average  monthly  volume  of  questions 
— based  on  data  from  September,  October, 
and  November,  1973,  as  shown  in  Table  2 
on  page  45. 

Health  Professionals'  Lack  of  Awareness 

It  appears  from  the  survey  that  many  of 
the  54  DICs  have  the  potential  for  proces- 
sing more  questions  than  they  presently  do, 
when  one  considers  the  total  number  of 
health  professionals  in  the  areas  they  serve. 
The  authors  believe  that  this  may  be  due  to 
a  lack  of  health  professionals'  awareness 
concerning  the  availability  of  DICs;  our  ex- 
perience indicates  that,  once  a  health  pro- 
fessional utilizes  such  a  service,  he  invari- 
ably becomes  a  "steady"  user. 

We  offer  the  following  advice  to  potential 
users  of  such  services: 

♦  Check  your  own  references  before 
calling  a  center; 

♦  Express,  as  clearly  as  possible,  the 
specific  information  you  desire; 

♦  Let  the  drug  information  pharmacist 
know  where  you  have  looked,  so  that  he 
does  not  duplicate  your  search. 

♦  Inform  the  center  of  the  urgency  of 
your  request.  (A  busy  center  may  utilize  a 
priority  system  when  answering  questions.) 


44 


PHARMACY  TIMES  •  June  1974 


33-298  O  -  77  -  25  (Vol.2) 


366 


J^TtSTfT. 


Categories  and  Total  Number  of  Personnel 
Employed  by  54  Drug  Information  Centers 

Category  of  Personnel                                                                    Full-time  Part-time 

Drug  Information  pharmacists   78  128 

Others:  Pharmacy  interns,  residents,  students,  librarians                    4  58 

Clerical  workers  and  secretaries 34  32 

Total 116  218 


^*«e««w'««^^ — 

fc.-v^.i;«'.«aiH..3ii_ 

Average  number  of  inquiries  received  per  month 
as  reported  by  51  Drug  information  Centers 

Average  Number  of                                                   Number 
Inquiries  per  Month                                                of  Centers 

Percent 
of  Total' 

15-25                             4 

8% 
18% 
38% 

26-50                                                  9 

51-100     20 

101-150         5 

10% 
4% 
8% 
8% 

.  151-200         ' 2 

201-300                                            4 

301-400 4 

401-500'* 2 

4% 
2% 

501-600          1 

•Percentages  are  rounded  to  nearest  whole  number. 
•*One  center  In  this  category  reported   2,400  questions.  However,  456  questions  were  ini- 
tiated by  pliarmacists  and  physicians;  the  remainder  were  poison  and  drug  information  ques- 
tions initiated  by  others  including  the  lay  public. 


These  few  tips,  when  followed,  will 
greatly  enhance  the  retrieval  time,  the  ac- 
curacy of  the  response,  and  will  be  to  the 
overall  benefit  of  the  inquirer  as  well  as  to 
the  Die  involved. 

Listed  below  are  data  concerning  each  of 
the  54  DICs  that  may  be  contacted  for  drug 
information — usually  at  no  charge  to  the 
user.  The  centers  are  listed  alphabetically 
by  state.  The  data  for  each  center  also  in- 


cludes the  name  of  a  pharmacist  involved  in 
drug  information,  telephone  number(s), 
mailing  address,  hours  of  service,  major 
functions,  average  volume  of  questions  an- 
swered per  month,  fee  charged  (if  any),  and 
percentage  of  the  total  number  of  inquiries 
initiated  by  various  categories  of  health  pro- 
fessionals. (Please  refer  to  the  Key  for  prop- 
er interpretation  of  data  listed  for  each 
Drug  Information  Center  in  the  survey.) 
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ANALYSIS   GF   54   DRUG   INFORMATION   CENTERS 
ARRANGED  ALPHABETICALLY   BY   STATE 


Alabama 
Birmingham:  Lysle  Hendrix. 
Director,  Drug  Information 
Service,  University  of  Alabama 
Hospitals  and  Clinics,  The 
Medical  Center,  Birmingham 
35233 

Hours:  Mon.-Tri.,  8  a.m. -5  p.m. 
Phone:  (205)  934-2162 

California 
Berkeley:  Dr.  Darwin  Fong,  Su- 
pervisor, Drug  Information 
Center,  Alta  Bates  Commu- 
nity Hospital,  Berkeley  94705 
Hours:  Mon.-Sun.  &  Hoi.,  8:30 
a.m. -5  p.m. 

Phone:  (415)  845-8217 
Long  Beach':  Byron  F.  Schwei- 
gert.  Drug  Information  Center, 
Memorial  Hospital  Medical 
Center  of  Long  Beach,  Long 
Beach  90806 

Hours:  Mon.-Sun.  &  Hoi.,  8 
a.m. -5  p.m. 

Phone:  (213)  595  2303 
Los  Angeles:  Gregory  Thomp- 
son, Drug  Information  Center, 
LAC-USC  Medical  Center,  1200 
N.  State  Street,  Los  Angeles 
90033 

Hours:  Mon  .Fri..  9  a.m. -5  p.m. 
Phone:  (213)  225-3115,  ext. 
9371 

San  Francisco:  Gary  McCart, 
Director,  Drug  Information 
Analysis  Service,  University  of 
California,  San  Francisco, 
Calif.  94131 

Hours:  Mon.  Fri.,  8  a.m. -11 
p.m. 

(24-hour  emergency  service) 
Phone:  (415)  666-4346;  emer- 
gency phone,  (415)  665-2155 
Ventura:  William  B.  Mead, 
Director  of  Pharmacy,  Com- 
munity Memorial  Hospital, 
2800  Loma  Vista  Road,  Ven- 
tura 93003 
Hours:  Not  reported. 
Phone:  (805)  648-7811,  ext. 
226 

Connecticut 
Hartford:  Alex  Cardoni,  Direc- 
tor of  Drug  Information,  Uni- 
versity of  Connecticut  Health 
Center.  2  Holcomb  St.,  Hart- 
ford 06112 

Hours:  Mon. -Fri.,  7  a.m.-9  p.m. 
Sat..  Sun.  &  Hoi..  8  a.m. -9  p.m. 
Phone:  (203)  243-2531.  ext. 
227 
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50% 


26% 


J      ;    K 

20%    i   0% 


25%   ;    5% 


5% 


15% 


13% 


L3.!!li!?i*«?'i"'°  R,'"*  ln'"'!T'»''on  Service  at  Mertiorlal  HospitaC  is  rtstricttd  lo  health   professionals  affiliated  with   Me 
Hospital  of  Ung  Beach  or  its  paying  subscribers. 
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Conn,  (conl.) 

,Ncw  Haven:  Arthur  G.  Lipman, 
Drug  Information  Director  and 
Associate  Director  of  Phar- 
nnacy,  Yale-New  Haven  Hos- 
pital, 789  Howard  Ave.,  Nev/ 
Haven  06504 

Hours:  Mon.Sun.  &  Hoi.,  24- 
hour  service 
Phone;  (203)  436-4880 

Florida 

Gainesville:  M.  Peter  Pevonka, 
.  Director,  Drug  Information  and 
Resource    Center,    College    of 
Pharmacy,  IVISB   779,  J.  Hillis 
fWiller  Health  Center,  University 
of   Florida,   Gainesville   32601 
Hours:  Mon.-Fri.,  9  a.m. -5  p.m. 
Phone:  (904)  392-3576 
Miami:  Harry  Keusch,  Director 
of  Pharmacy,  Victoria  Hospital, 
Miami  33128 
Hours:  Not  reported 
Phone:  (305)  358-7800 

Illinois 

Chicago:  tra  M.  Coward,  Co- 
ordinator, Drug  Information, 
University  of  Chicago  Hospital 
and  Clinics,  950  E.  59  St. 
Chicago  60637 

Hours:  IVIon.-Fri.,  8:30  a.m.-5 
p.m. 

Phone:  (312)  947-6046 
Chicago:   Susan   Mendelewski, 
Drug  information  Center,  Uni- 
versity of  Illinois,  840  S.  Wood 
St.,  Chicago  60512 
Hours:  Mon.-Fri.,  8:30  a.m. -5 
p.m. 
Phone:  (312)  996-6885 

Kentucky 

Lexington:  Ann  B.  Amerson, 
Director,  Drug  Information 
Center,  Albert  B.  Chandler 
Medical  Center,  University  of 
Kentucky,  Lexington  40506 
Hours:  IVlon.-Fri.,  8  a.m. -5  p.m. 
Phone:  (606)  233-5320 
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rg  KEY  TO  Die  ANALYSIS 

f  -'.I  A — Serves  as  a  major  poison  inforrnation  center 

■    :  ^  B — Provides  drug  abuse  information  as  an  integral  function  of  the  center 

^    A  C — Provides  programmed  education,  i.e.,  newsletters,  columns,  lectures,  etc. 

j-    j  D —  Utilizes  consultanU  on  a  formal  basis 

5  ''.  E — Fee  charged  for  service 

;  .  •  F — Center  is  utilized  as  part  of  a  formal  program  for  training  graduate  or 

I "     I  undergraduate   pharmacy  students 

t    .'.!  G — Average  number  of  inquiries  per  month  (based  on  data  from  September,  October. 

\     >  and  November.   1973) 

[       '  H — Approximate   percent   inquiries   initiated   by  pharmacists 

\   '  -!  t — Approximate   percent  inquiries  initiated   by   physicians 

J      j  J — Approximate  percent  Inquiries  initiated  by  nurses 

:      ;  K — Approximate  percent  inquiries  Initiated  by  others 

L-*i  NR — Not  reported 


June  1974 -PHARMACY  TIMES 


47 


369 


Drug  Information  Centers    (continued) 


Louisiana 
Monroe:  John  Guerrjero,  Phar- 
macy Department,  St.  Francis 
Hospital,  Monroe  71201 
Hours:  Mon.-Sun.  &  Hoi.,  7:30 
a.m. -10  p.m. 
Phone:  (318)  325-2611 

Michigan 

Ann  Arbor:  Stewart   B.  Siskin, 
Supervisor,    Drug    Information 
Center,  University  of  Michigan 
Hospital  Pharmacy,  1405  East 
Ann  St.,  Ann  Arbor  48104 
Hours:   Mon.-Sun.  &  Hoi.,  24- 
hour  service 
Phone:  (313)  763-0243 
Detroit:  Daniel  Ashby,  Director, 
Drug   Information  Center,  The 
Grace  Hospital,  4160  John  R. 
Street,  Detroit  48201 
Hours;    Mon.-Sun.    &   Hoi.,    7 
a.m. -11  p.m. 
Phone:  (313)  494-6083 
Ionia:     Richard    L.     Munschy, 
Pharmacy       Director,       Ionia 
County  Memorial  Hospital,  479 
Lafayette  St.,  Ionia  48846 
Hours:  Mon.-Fri.,  8  a.m. -5  p.m. 
Phone:  (616)  527-4200 
Kalamazoo:  John  H-  Trestrail, 
Bronson    Methodist    Hospital, 
Drugs    &    Poison    Information 
Centers,  252  E.  Lovell  Street, 
Kalamazoo  49006 
Hours:    Mon.-Sun.    &    Hoi.,    6 
a.m.-ll  p.m. 
Phone:  (616)  383  6338 
Saginaw:  Director  of  Pharmacy, 
Saginaw      General      Hospital, 
1447  N.  Harrison  St.,  Saginaw 
48602 

Hours:  Mon.-Fri.,  7  a.m. -8  p.m. 
Sat.,  Sun.  &  Hoi.,  8  a.m. -6  p.m. 
Phone:  (517)  753-3411.  ext. 
253 

Southfield:  Robert  C.  Barger, 
Coordinator  of  Drug  Informa- 
tion Services,  Providence  Hos- 
pital, 16001  W.  Nine  Mile  Rd., 
Southfield  48075 
Hours:  Not  reported 
Phone:  (313)  353-3000 

Minnesota 
Minneapolis:  Roger  B.  Schroe- 
der.    Director,    Drug    Informa- 
tion,   University  of   Minnesota 
Hospitals,  412  Union  St.,  S.E.. 
Minneapolis  55455 
Hours:     Mon.-Fri.,    8    a.m.-ll 
p.m.;    Sat,    Sun.    &    Hoi.,    10 
a.m.-8  p.m. 
Phone:  (612)  373-8888 
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St.  Johi 

2727 

Mettiod 

Phone:  (816)  232  8461 


Hospital  and  Medical  Center.  St.  Joseph  64501; 


al    Center,    Springfield    65802:    Phone: 

(417)  836-3000 

St.  John's  Hospital.  Springfield  65802;  Phone:  (417)  881-8811 

Johnson    County    Memorial    Hospital.    V/arrensburg    64093: 
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Missouri 
Kansas  City":  V/illiam  G.  Trout- 
mon,    Director,    Western    Mis- 
souri  Areas   Health   Education 
Center.  Holmes  Street  Annex, 
Kansas  City  General  Hospital, 
Kansas  City  64108 
Hours;  Mon.-Fri.,  8  a.m. -5  p.m. 
Phone:  (816)  471-1685      . 
Kansas  City:  Thomas  J.  Garri- 
son,    Director    of    Pharmacy, 
Lakeside  Hospital,  870  Troost. 
Kansas  City  64131 
Hours:  Not  reported 
Phone:    <816)    363-6380,    ext. 
267 

St.  Louis:  Ken  Keefner,  St. 
Louis  College  of  Pharmacy, 
Euclid  Ave.  &  Parkview  PI.,  St. 
Louis  631 10 

Hours;  Mon.-Fri.,  9  a.m. -5  p.m. 
Phone;  (314)  367-8700 

Nebraska 
Lincoln:  Paul  E.  Groth,  Direc 
tor.  Nebraska  Regional  Medical 
Program  Drug  Information  Net- 
work. 530  South  13th  Street, 
Lincoln  68508 

Hours:  Mon.-Fri.,  8  a.m.-6  p.m. 
Phone:  (800)  742-7331  (Ne- 
braska), (402)  435-3296  (Sur- 
rounding States) 

New  Jersey 
Ridgewood:  Jack  M.  Rosen- 
berg, Director,  The  Nev*  Jersey 
Regional  Medical  Program 
Pharmaceutic  &  Therapeutic 
Drug  Information  Center,  The 
Valley  Hospital,  Ridgewood 
07451 

Hours:    Mon.-Sun.    &    Hoi.,    9 
a.m. -5  p.m. 
.  Phone:    (201)   445-4900,   ext 
131 

Ocean  County:  Allan  A.  Fried- 
man, Director.  Department  of 
Pharmaceutical  Service,  Com- 
munity Memorial  Hospital, 
Route  37  V/est,  Toms  River 
03753 

Hours:  Mon.-Fri.,  7:30  a.m.- 
4;30  p.m. 

Phone:  (201)  349-8000,  ext. 
209 
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KEY  TO  Die  ANALYSIS 

A — Serves  as  a  major  poison  information  center 

B — Provides  drug  abuse  information  as  an  integral  function  of  the  center 

C — Provides  programmed  education.  I.e..  newsletters,  columns,  lectures,  e 

D — Utilizes  consultants  on  a  formal  basis 

E — Fee  charged  for  service 

F — Center  is  utilized  as  part  of  a  formal  program  for  training  graduate  or 

undergraduate  pharmacy  students 
G — Avera^ie  number  of  Inquiries  per  month  (based  o( 

and  November.  1973) 
H — Approximate  percent  inquiries  initiated  by  pharma 
I — Approximate  percent  inquiries  initialed  by  physicii 
J — Approximate  percent  inquiries  initiated  by  nurses 
K — Approximate  percent  inquiries  initiated  by  others 
NR — Not  reported 


data  from  September,  October, 


cists 
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Ilru"  InforiiiMlifni  Ct-iilira     (continued) 


New  Mexico 

Albuquerque:  Diana  Calvert, 
Director,  Regional  Poison  Con- 
trol-Drug Information  Center, 
2211  Lomas  Blvd.  N.E.,  Albu- 
querque 87131 
Hours:  24  hours 
Phone:  (800)  432-6856 

New  York 
Buffalo:  Robert  E.  Pearson,  Di 
rector.  Drug  Information  Serv- 
ice, Department  of  Pharmacy, 
State  University  of  N.Y.  at 
Buffalo  14214 

Hours:  Mon.-Fri.,  8  a.m. -9  p.m. 
Sat.,  9  a.m. -5  p.m. 
Phone:  (800)  462  1076 
New  York  City:  Jack  M.  Rosen- 
berg. Director,  Brookdale  Inter- 
Regional        Pharmaceutic       & 
Therapeutic  Drug   Information 
Center  of  Brooklyn  College  of 
Pharmacy.  600  Lafayette  Ave., 
Brooklyn  11216 
Hours:  Mon.-Fri.,  9  a.m.-4:30 
p.m. 

Phone:  (212)  622-8989  or 
(212)  622-4040,  ext.  22 
New  York  City:  H.  I.  Silverman, 
Assistant  Director  for  Clinical 
Services,  Lenox  Hill  Hospital, 
100  E.  77th  St.,  New  York 
10021 

Hours:  Mon.-Fri.,  9  a.m. -5  p.m. 
Phone:  (212)  794-4280 
New  York  City:  Zina  Fediay.  Di- 
rector, Drug  Information  Serv- 
ice. Montefiore  Medical  Cen- 
ter, 111  E.  210th  St.,  Bronx 
10467 

Hours:  Not  reported 
Phone:  (212)  920-4511 
Rockuille    Centre:    William    S. 
Tomasulo,    Director,    Drug    In- 
formation Center,  Mercy  Hos- 
pital.    1000    N.    Village    Ave., 
Rockville  Centre  11570 
Hours:  Mon.-Fri..  8  a.m. -6  p.m. 
Phone:  (516)  255  2407 

North  Carolina 

Chapel  Hill:  Benjamin  Wil- 
liams, Acting  Director,  Univer- 
sity of  North  Carolina,  Chapel 
Hill  27514 
Hours:  Not  reported 
Phone:  (919)  966-1121.  ext. 
56 

Ohio 

Cincinnati:  Leonard  Sigell.  Di- 
rector. Drug  Information  Cen- 
ter, Cincinnati  General  Hos- 
pital, Burnet  Avenue.  Cincin- 
nati 45229 

Hours:   Mon.-Sun.   &  Hoi.,  24- 
hour  service 
Phone:  (513)  872-5111 
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Ohio  (com.) 

Columbus:  Jim  Visconti.  Direc- 
tor, University  Hospital  Drug 
Information  Center,  Ohio  State 
University,  Department  of 
Pharmacy,  Columbus  43210 
Hours:  Mon.-Fri.,  7  a.m. 10 
p.m.;  Sat,  Sun.  &  Hoi.,  8  a.m.- 
9  p.m. 

Phone:  (614)  422-4921 
Zanesville:      Donald      E.      Mc- 
Donald,     Director,      Bethesda 
Hospital,    2951     North    Maple 
Avenue,  Zanesvllle  43701 
Hours:    Mon.-Fri.,    7     a.m. -10 
p.m.;  Sat.,  Sun.  &  Hoi.,  8  a.m.- 
9  p.m. 
Phone:  (614)  452-4535 

Oregon 

Corvallis:  Freya  Hermann,  Di- 
rector, Drug  Information  Serv- 
ice, Oregon  State  University 
School  of  Pharmacy,  Corvallis 
97331 

Hours:  Mon.-Fri..  8  a.m. -5  p.m. 
Phone:  (503)  754-3535 

Pennsylvania 
Philadelphia:  Joseph  A.  Linke- 
wich.  Director,  Pharmacy  Serv- 
ice, Hospital  of  University  of 
Pennsylvania,  Philadelphia 

19104 

Hours:  Mon.-Sun.  &  Hoi.,  8 
a.m. -5  p.m. 

Phone:  (215)  662-2903 
Philadelphia:  College  of  Phar- 
macy and  Science  at  43rd 
Street,  Kingsessing  &  Wood- 
land Aves.,  Philadelphia  19104 
Hours:  Mon.-Fri.,  10  a.m.-5 
p.m. 

Phone:  (215)  386-5800,  ext. 
287. 

Philadelphia:  Frank  F.  Williams, 
Director,  Pharmacy  Depart- 
ment, Drug  Information  Serv- 
ice, Temple  University  Hos- 
pital, 3401  N.  Broad  Street, 
Philadelphia  19140 
Hours:  Mon.-Fri..  8  a.m. -5  p.m. 
Phone:  (215)  221-3462 


A 

B 

c 

D 

E 

F 

G 

H 

1 

J 

K 

No 

Yes 

Yes 

No 

Yes' 

Yes 

250 

32% 

56% 

5% 

7% 

No 

No 

Yes 

No 

No 

Yes 

200 

5% 

30% 

60% 

5% 

No 

No 

No 

No 

No 

Yes 

60 

70o/o 

12% 

3% 

15% 

No 

No 

Yes 

No 

No 

No 

100 

20% 

70% 

10% 

0% 

No 

No 

No 

No 

No 

Yes 

50 

90% 

10% 

0%, 

0% 

No 

Yes 

Yes 

No 

No 

No 

60 

50% 

49o/„ 

0% 

1% 

KEY  TO   Die  ANALYSIS 

A — Serves  as  a  major  poison  information  center 

B — Provides  drug  abuse  information  as  an  integral  function  of  the  center 

C — Provides  programmed  education,  i.e..  newsletters,  columns,  lectures,  etc. 

D — Utilizes  consultants  on  a  formal  basis 

E — Fee  charged  for  service 

F — Center  is  utilized  as  part  of  a  formal  program  for  training  graduate  or 

undergraduate  pharmacy  students 
G — Average  number  of  inquiries  per  month  (based  on  data  from  September,  October, 

and   November,    1973) 
H — Approximate   percent   inquiries   initiated   by  pharmacists 
I — Approximate    percent   inquiries  initiated   by   physicians 
J — Approximate  percent  inquiries  initiated  by  nurses 
K — Approximate  percent  inquiries  initiated  by  others 
NR — Not  reported 
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Drug  Iiiforii\;ilion  Contois     (continued) 


Pennn.  (com.) 
Philadelphia:  Thomas  T.  Culkin. 
Director.  Thomas  Jefferson 
University  Hospital,  Drug  In- 
formation Center,  11th  and 
Walnut  Streets,  Philadelphia 
19107 

Hours:  Not  reported 
Phone:  (215)  829  6736 
Pittsburgh:  John   G.   Lech,   Di- 
rector, Drug  Information  Serv- 
ices,  Mercy   Hospital  of   Pitts- 
burgh,    1400     Locust    Street, 
Pittsburgh  15219 
Hours:  24  hours 
Phone:    (412)    391-8800,    ext. 
573 


Rhode  Island 

Providence:    Louis    P.   Jeffrey, 

Director  of  Pharmacy  Services, 

Rhode    Island    Hospital,    593 

Eddy  Street,  Providence  02902 

Hours:  Mon.-Fri.,   8:30  a.m. -5 

p.m. 

Phone:  (401)  277-4000 


South  Carolina 

Charleston:  Leo  Brueggeman, 
Director,  Drug  Information 
Center,  Medical  University  of 
South  Carolina,  80  Barre 
Street,  Charleston  29401 
Hours:  Mon.-Fri.,  8  a.m.-5  p.m.; 
Poison — Mon.-Sun.  &  Hoi.,  24- 
hour  service 

Phone:    (803)   792-3896;    Poi- 
son (803)  792-4201 
Columbia:   Wayne  A.   Shrader, 
Director,      Drug      Information, 
Poison  Control  &  Learning  Cen- 
ter. College  of  Pharmacy,  Uni- 
versity of  South  Carolina,  Co- 
lumbia 29208 
Hours:  Not  reported 
Phone:  (803)  777  4151 


Tennessee 

Memphis:  Nelson  Rivers,  Direc- 
tor, Drug  &  Toxicology  Infor- 
mation Center,  University  of 
Tennessee  College  of  Phar- 
macy, Medical  Units  Library, 
Memphis  38103 
Hours:  Mon.-Fri.,  8  a.m.-8  p.m. 
Sat.,  9  a.m. -5  p.m.;  Sun.,  1 
p.m. -6  p.m.;  Hoi.,  9  a.m.-5 
p.m.  Phone:  (901)  528-5555 


Virginia 

Hampton:  Gail  W.  McSweeney, 
Director  of  Pharmacy  Services, 
Hampton  General  Hospital, 
3120  Victoria  Boulevard, 
Hampton  23669 
Hours:  24-hour  call 
Phone:  (804)  722-7921,  ext. 
394 
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Virginia  (conl.) 
Richmond;  Fred  Salter,  Direc- 
tor, Drug  Information  Service, 
Medical  College  of  Virginia 
Hospitals,  Richmond  23219 
Hours:  Mon.  Fri.,  8:30  a.m. -5 
p.m. 

Phone:  (804)  770-4655 
Richmond:  Thomas  A.  Fox,  Di- 
rector, Drug  Information  Serv- 
ice. St.  Mary's  Hospital,  5801 
Brenio  Road,  Richmond  23226 
Hours:  Mon. -Sun.  &  Hoi.,  24- 
hour  service 

Phone:  (804)  285-2011,  ext. 
213 

V/ashJngton 

Pullman:   Peter  M.   Penna,   Di- 
rector,  Drug  Information  Cen- 
ter, Washington  State  Univer- 
sity College  of  Pharmacy,  Pull- 
man 99163 
Hours:  Not  reported 
Phone:  (509)  335-1402 
Seattle:  Gary  H.  Smith,  Direc- 
tor,  Drug  Information  Center, 
University       of       Washington 
School    of   Pharmacy,    Seattle 
98195 

Hours:  Mon. -Fri.,  8  a.m. -5  p.m. 
Phone:  (206)  543-9487 

West  Virginia 
Morgantown:  Brook  C.  Metts, 
Director,  Drug  Information 
Center,  West  Virginia  Univer- 
sity Medical  Center,  Morgan- 
town  26506 

Hours:  Mon. -Fri.,  8  a.m. -9  p.m. 
Sat.,  Sun.  &  Hoi.,  9  a.m.-l  p.m. 
Phone:  (800)  352-2501 

V/isconsirj 
Miidison:  Monte  S.  Cohon.  Di- 
rector, Drug  Information  Serv- 
ice, University  of  Wisconsin 
Hospitals,  1300  University 
Avenue,  Madison  53706 
Hours;  Mon. -Fri.,  8  a.m. -5  p.m. 
Phone:  (603)  262  1315 
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KEY  TO  Die  ANALYSIS 

A — Serves  as  a  major  poison  information  center 

B — Provides  drug  abuse  information  as  an  integral  function  of  the  center 

C — Provides  programmed  education,  i.e.,  newsletters,  columns,  lectures,  etc. 

D — Utilizes  consultants  on  a  formal  basis 

E — Fee  charged  for  service 

F — Center  is  utilized  as  part  of  a  format  program  for  training  graduate  or 

undergraduate  pharmacy  students 
G — Average  number  of  inquiries  per  month  (based  on  data  from  September,  October, 

and   November,    1973) 
H — Approximate  percent  inquiries  initiated  by  pharmacists 
I — Approximate   percent   inquiries   initiated   by   physicians 
J — Approximate  percent  inquiries  initiated  by  nurses 
K — Approximate  percent  inquiries  initiated  by  others 
NR — Not  reported 
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[Exhibit  No.  13] 

UNIVERSITY  OF  WASHINGTON 

SEATTLE.  WASHINGTON  98195 
October  7,  1975 


School  of  Pharmacy 

Deportment  of  Pharmacy  Practice 


Senator  Birch  Bayh,  Chalraan 
Subcoimlttee  for  National 

Clearinghouse  for  Drug  Infomatlon 
363  Russell  Building 
Washington,  D.C.  20S10 

Dear  Senator  Bayh: 

I  was  recently  apprised  of  testimony  before  your  subcomnlttee  on  Juvenile 
Delinquency  related  to  establishing  a  national  clearinghouse  for  drug  Information  to 
be  used  by  physicians.  While  I  am  not  opposed  to  such  a  clearinghouse,  I  believe  Its 
function  should  be  more  a  collecting  and  disseminating  agency  for  drug  information  of 
all  types  and  not  specifically  for  drugs  of  abuse.   A  national  clearinghouse,  if 
created,  should  serve  to  link  all  of  the  existing  drug  information  centers  throughout 
the  United  States. 

Since  the  first  formal  drug  information  service  was  established  at  the  University 
of  Kentucky  in  1962,  there  have  been  over  100  drug  information  centers  developed.  All 
of  these  drug  Information  centers  have  as  a  common  factor,  pharmacists  who  have  advanced 
training  in  the  science  of  drug  Information  retrieval,  analysis  and  dissemination. 
These  pharmacist-drug  information  specialists  are  experts  in  analyzing  the  literature 
and  giving  an  unbiased  opinion  related  to  specific  drug  problems.   1  have  enclosed  a 
copy  of  a  recent  article  which  X  wrote  concerning  our  drug  information  service,  for  your 
information. 

I  would  further  like  to  bring  to  your  attention  that  most  drug  information  centers 
were  established  with  the  assistance  of  federal  grants.   Our  drug  information  service  at 
the  University  of  Washington  continues  to  be  supported  by  the  Capitation  Grant  awarded 
to  the  school  as  a  result  of  the  previous  Health  Manpower  Act.   If  Pharmacy  is  not 
Included  in  future  health  manpower  acts,  we  will  more  than  likely  have  to  curtail  the 
activities  of  the  Drug  Information  Service. 

In  closing,  I  would  like  to  say  that  schools  of  pharmacy  have,  for  the  past  5-10 
years,  been  educating  pharmacy  students  to  become  drug  Information  experts.   I  would 
suggest  your  conmlttee  review  these  programs,  as  well  as  the  drug  information  centers 
now  in  existence,  prior  to  recommending  the  establishment  of  a  National  Clearinghouse  for 
Drug  Information.   These  centers  have  been  well  received  and  most  influential  in  educa- 
ting physicians  and  other  health  professionals  on  drug  usage. 

If  you  would  like  further  information,  please  feel  free  to  call  on  me. 


Gary  H. ■'Smith,  Pharm.D. 

Director,  Drug  Information  Service 

Associate  Professor,  Clinical  Pharmacy 

GhS !mhn 
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DOCTORS  OFFICE 
PHARMACY  OR  HOSPITAL 


DRUG  INFORMATION  SERVICE 


Drug  Information 

Service  for 

Health  Care  Professionals 


Gary  H.  Smith,  Pharm.  D. 
Seattle,  Washington 


Xhe  University  of  Wash- 
ington School  of  Pharmacy,  in 
cooperation  with  the  Health 
Sciences  Library,  has  estab- 
lished a  Drug  Information 
Service.  It  is  physically 
located  in  the  Health  Sciences 
Library  and  provides  factual 
information  and  consultation 
regarding  usage  of  drugs  in 
therapy,  to  physicians,  phar- 
macists, nurses  and  other 
health  care  professionals  of 
the  University  of  Wash- 
ington Health  Sciences 
Center.  At  the  present  time  the 
services  are  also  available  on 
a  limited  basis  to  health  care 
professionals  not  affiliated 
with  the  University. 


information  provided 

The  general  scope  of  ser- 
vice provided  by  the  DIS  can 


best  be  summarized  by  the  fol- 
lowing list  of  topics  indi- 
cative of  the  types  of  ques- 
tions handled  by  the  DIS: 

1.  Adverse  drug  reac- 
tions and  interactions,  includ- 
ing frequency  and  signi- 
ficance. 

2.  Therapeutic  indi- 
cations and  contra-indi- 
cations  of  specific  drugs. 

3.  Basic  pharmacologic 
and  toxicologic  information. 

4.  Evaluation  and 
comparison  of  new  and /or 
investigational  drugs  or  infor- 
mation about  foreign  drugs. 

5.  Drug  interferences 
with  laboratory  tests. 

6.  Intravenous  incom- 
patibility and  stability. 

7.  Advice  on  dosage  in- 
formation and  preferred 
routes  and  schedules  of  drug 
administration. 


Northwest  Medical  Journal  —  January,  1974 


The  ultimate  objective  of 
a  drug  information  service  is 
to  assist  the  health  care  pro- 
fessional in  patient  care 
through  providing  unbiased, 
factual  information  and 
consultation  regarding  usage 
of  drugs  in  therapy. 

At  the  University  of 
Washington  the  drug  infor- 
mation specialist  is  a  phar- 
macist with  advanced  educa- 
tion in  how  to  research  facts, 
analyze  and  formulate  replies 
and  to  provide  a  usable  body 
of  information  to  physicians, 
pharmacists  and  other  health 
care  professionals.  The 
emphasis  is  on  communi- 
cation. Only  large  health 
science  libraries  such  as  the 
one  at  the  University  of  Wash- 
ington are  able  to  provide  the 
necessary  resources  to 
support  the  activities  of  a  drug 
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information  service.  Several 
similar  drug  information  cen- 
ters have  been  developed 
throughout  the  country  and 
have  been  well  utilized.  It  is 
felt  that  a  need  also  exists  in 
the  Pacific  Northwest  and 
thus  the  School  of  Pharmacy 
decided  to  implement  a  drug 
information  service  here. 

The  consultative  nature 
of  the  service  provided  is  to  be 
stressed.  The  majority  of  ques- 
tions from  physicians  relate  to 
selection  or  use  of  a  particular 
drug  in  patients  with  compli- 
cated medical  or  other  prob- 
lems, or  related  to  whether 
some  observed  effect  in  a  pa- 
tient could  be  drug  induced. 
The  staff  not  only  attempts  to 
find  documentation  in  the 
form  of  articles  or  citations 
from  the  scientific  and  profes- 
sional literature,  but  they  also 
attempt,  where  appropriate,  to 
supply  advice,  such  as  correct 
dosing  regimens  or  dosage  ad- 
justments and  possible  alter- 
native approaches  to  drug 
therapy.  This  requires  that 
the  pharmacist  draw  on  his 
sum  total  of  academic  train- 
ing and  professional  expe- 
rience in  formulating  replies. 
It  is  this  analytical  and  con- 
sultative approach  that  dis- 
tinguishes the  pharmacist's 
service  from  that  which  could 
be  provided  by  a  trained 
librarian.  The  community 
pharmacist  should  still  be 
contacted  when  questions 
arise  about  product  avail- 
ability, dosage  forms  avail- 
able and  "what  manufacturer 
makes  what."  The  physician 
is  encouraged  to  consult  with 
the  community  pharmacist  as 
much  as  possible  for  infor- 
mation about  drugs.  If  the 
community  pharmacist  is  un- 
able to  supply  the  desired 
information,    then    the    DIS 
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should  be  contacted. 

All  major  consultations 
that  require  extensive  evalua- 
tion are  prepared  in  written 
form,  complete  wTfh  citations 
as  to  source  of  the  infor- 
mation. One  copy  is  provided 
to  the  person  requesting  the 
information;  the  other  is  re- 
tained in  the  files  of  the  DIS 
and  is  used  as  needed  if  the 
same  or  similar  question  is 
received. 

When  the  drug  infor- 
mation specialist  receives  a  re- 
quest for  information  there 
are  several  sources  that  can  be 
used  to  retrieve  the  necessary 
data  to  provide  the  answer. 
Basic  references  kept  in  the 
DIS  for  background  material 
include;  The  Medical  Letter, 
American  Hospital  Formu- 
lary Service,  Goodman  and 
Gilman  The  Pharmacologi- 
cal Basis  of  Therapeutics: 
Shirkey's  Pediatric  Therapy; 
Martindale's,  Extra  Pharma- 
copeia, Side  Effects  of  Drugs, 
Clin- Alert,  etc.  In  addition  to 
these  basic  references  listed, 
and  many  others  too  numer- 
ous to  list  here,  the  dDIS  has  a 
drug  information  retrieval 
system     produced     by     Paul 


deHaen,  Inc.  The  deHaen  sys- 
tem is  a  card  file  composit  of 
abstracts  of  drug  related  arti- 
cles published  in  over  400  jour- 
nals. The  deHaen  system  is 
most  helpful  and  is  utilized 
extensively  in  retrieving 
information  on  adverse 
effects  of  drugs  and  drug-drug 
interactions  as  well  as  gen- 
eral pharmacologic  infor- 
mation from  the  original 
literature. 

If  the  deHaen  system  is 
not  adequate  for  a  particular 
situation,  the  regional  termi- 
nal for  computerized  infor- 
mation retrieval  system 
(MEDLINE)  located  in  the 
Health  Sciences  Library  can 
be  used.  The  Medline  is  an  on- 
line system  connected  to  the 
data  bank  of  the  National  Li- 
brary of  Medicine  and  has 
access  to  titles  from  over  2,000 
biomedical  journals. 

These  retrieval  systems 
only  provide  the  key  to  the  ori- 
ginal literature  in  the  way  of 
titles  or  abstracts.  Without  the 
availability  of  the  original 
literature  the  .  retrieval  sys- 
tems have  very  little  value 
and  thus  the  resources  of  the 
entire  library  are  necessary  to 
provide    the    necessary    sup- 
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port  for  a  complete  drug  in- 
formation consult. 

miscellaneous  services 
provided 

The  DIS  also  publishes  a 
monthly  newsletter  called  the 
"E>rug-Therapy  Information 
Newsletter"  which  provides 
up  to  date  therapeutic  in- 
formation and  also  a  list  of 
current  periodical  references 
for  suggested  reading  about 
drugs.  Any  health  care  pro- 
fessional wishing  to  be  put  on 
the  mailing  list  for  the  "news- 
letter" should  send  such  re- 
quest to  the  DIS  (address 
below).  The  drug  information 
service  is  also  used  as  a  teach- 
ing laboratory  for  pharmacy 
students  electing  a  clinical 
rotation  in  drug  information. 
The  students  leam  about  the 
science  of  drug  information 
retrieval,  analysis  and  dis- 
semination. When  a  medical 
opinion  is  necessary  to  com- 
plete a  DIS  consult  the  drug 
information  specialist  will 
contact  a  medical  specialist 
for  that  purpose.  Literature 
searches  or  documentation 
are  not  usually  provided  to  re- 
searches nor  is  information 
supplied  to  the  lay  public. 

Norlhwest  Medical  Journal  —  Janua'v   1974 


poison  control  activities 

The  DIS  is  not  main- 
tained as  a  poison  control 
information  center  and  refers 
all  emergency  requests  to  the 
Poison  Control  Information 
Center  at  Childrens  Ortho- 
pedic Hospital.  When  appro- 
priate, the  DIS  does  provide 
the  Poison  Control  Center 
with  "back-up"  support  by 
supplying  toxicological  infor- 
mation on  a  particular  drug. 
The  DIS  will  also  supply  phy- 
sicians with  such  informa- 
tion on  request. 

financial  support 

The  DIS  staff  is  sup- 
ported entirely  by  the  School 
of  Pharmacy  with  space  and 
facilities  provided  by  the 
Health  Sciences  Library.  The 
services  provided  are  without 
charge  at  the  present  time  and 
will  remain  so  for  at  least  an- 
other year.  In  order  to  expand 
the  .service  and  provide  com- 
prehensive drug  information 
to  the  entire  community  addi- 
tional funds  are  being  solic- 
ited. To  ensure  continued 
funding  in  the  future,  group 
and  individual  subscriptions 
to  the  service  are  being 
"  i.'sidered. 


use  of  DIS 

The  Drug  Information 
Service  presently  operates  on 
an  8  a.m.  to  5  p.m.  five  days 
per  week  basis.  A  DIS  consult 
may  be  obtained  by  mail  (add- 
ress below)  or  by  telephone 
(206-543-9487)  during  work- 
ing hours.  Telephone  is  the 
best  method  of  communi- 
cation as  it  allows  the  drug 
information  specialist  to  clari- 
fy the  request  if  necessary  and 
to  directly  obtain  any  other 
information  which  may  be 
helpful  in  providing  a  com- 
plete consult.  About  50-60  per 
cent  of  the  requests  will  be 
answered  within  10-20 
minutes  with  the  remainder 
usually  requiring  up  to  several 
hours  to  do.  In  either  case,  a 
verbal  reply  is  provided  direct- 
ly to  the  requestor  and  as  soon 
as  possible.  A  written  consult 
is  also  supplied  in  the  case  of 
an  extensive  literature  search 
and  analysis  or  when 
requested. 

summary 

The  University  of  Wash- 
ington, School  of  Pharmacy 
has  a  drug  information  ser- 
vice at  the  present  time  and 
welcomes  requests  from  phy- 
sicians, pharmacists  and 
other  health  care  profession- 
als. It  should  be  understood 
that  time  may  be  a  limiting 
factor  at  the  present  but  it  is 
hoped  that  the  service  will  be 
expanded  in  the  future  and  ul- 
timately be  available  24  hours 
per  day.  The  author  may  be 
called  at  the  above  number  for 
further  information  about  the 
service  as  well  as  for  a  drug 
information  consultation. 

Send  reprint  requests  to 
Gary  H.  Smith,  Pharm.  D. 
Drug  Information  Service 
Health  Sci.  Library  SG-10 
University  of  Washington 
Seattle,  Washington  98195 
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Mr.  Rector.  Thank  you,  very  much. 

I  am  certain  that  the  attorneys  from  Hogan  and  Hartson  would 
not  be  optimistic,  that  within  a  2-year  period  of  time  we  could  obtain 
those  kinds  of  studies  that  you  have  indicated  from  the  Food  and  Drug 
Administration,  in  light  of  their  1-year  experience  with  trying  to 
obtain  even  a  preliminary  response  to  their  inquiry  about  the  issue 
of  retarded  patients. 

AUTHORITY  OF  FOOD  AND  DRUG  ADMINISTRATION 

I  would  like  to  ask  several  questions  with  regard  to  the  Food  and 
Drug  Administration  and  the  experience  that  others  have  had  over 
the  past  year.  Regarding  the  Food  and  Drug  Administration  author- 
ities, do  you  believe  that — as  experts  in  food  and  drug  law  and  Fed- 
eral drug  control  law — the  current  authority  of  the  Food  and  Drug 
Administration  is  adequate  and  sufficient  to  achieve  the  objectives 
that  you  are  seeking? 

Mr.  Lehr.  Those  of  us  who  have  analyzed  the  statute  and  its 
legislative  history  feel  that  everything  that  we  have  asked  for  in  the 
two  petitions  we  have  filed  is  within  the  existing  authority  of  the 
agency.  We  have  been  told,  not  by  their  attorneys,  but  by  officials  of 
the  agency  who  are  physicians,  and  by  physicians  who  are  on  advi- 
sory panels  to  the  agency,  that  they  doubt  that  they  have  such 
authority. 

Our  frustration  comes  from  the  fact  that  their  attorneys  have  not 
come  to  grips  with  the  fact — and  we  have  suggested  to  them  that  if 
they  feel  they  do  not  have  the  authority — which  we  think  they  do-— 
that  they  come  before  Congress  and  ask  for  amendments  to  their 
act  to  give  them  the  kind  of  remedies  that  we  feel  are  called  for. 

Mr.  Rector.  Over  the  last  year's  exposure  to  this  endeavor  that 
you  have  been  involved,  what  is  it  about  the  Food  and  Drug  Admin- 
istration in  this  particular  issue  that  has  made  them,  from  your 
point  of  view,  so  hesitant  to  effectively  address  the  policies  that 
seem  to  lead  to  these  horror  stories  in  institutions  around  the  country 
for  young  people,  mentally  retarded,  neglected  children,  and  what 
have  you  ?  At  this  point  in  the  record  I  will  enter  some  articles  Avritten 
by  Seth  Kantor,  who  has  done  extensive  investigative  reporting  on 
tliese  subjects.  Then  I  wish  to  ask  what  is  your  reasoning  as  to  their 
hesitancy  ? 

[Exhibit  No.  14] 

[From  the  Detroit  News,  Mar.  16,  1975] 

Retarded  Given  "Stkaitjacket"  Drug 

tranquilizer  attacked  as  a  danger  to  thousands  of  children 

(By  Seth  Kantor) 

Washington. — A  tranquilizer  so  potent  that  experts  call  it  a  "chemical  strait- 
jacket"  is  being  used  to  control  thousands  of  mentally  retarded  children  in  state 
institutions  across  the  nation,  according  to  government  and  private  investigators. 

In  many  cases,  the  investigatons  say,  the  drug  known  as  phenothiazine  is 
being  dispensed  in  such  heavy  dosei  that  it  worsens  both  the  mental  and  physical 
conditions  of  the  retarded. 

A  chief  consultant  to  the  Food  and  Drug  Administration  (FDA)  says  the 
powerful  tranquilizer  frequently  is  given  to  retarded  children  by  unqualified  staff 
people  in  state-run  facilities  as  "a  management  tool"  to  make  the  children  easier 
to  control. 
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Meanwhile,  the  Justice  Department  is  preparing  to  go  to  the  federal  courts  to 
fight  for  the  mentally  retarded  who  are  forced  to  take  the  drug — on  the  constitu- 
tional grounds  that  their  civil  rights  are  being  violated. 

No  figure  exists  on  how  many  children  are  forced  to  take  the  drug.  The  only 
authoritative  survey  ever  made  showed  that  in  1970  there  were  176,10.3  mentally 
retarded  residents  in  the  nation's  public  wards,  with  about  90,000  of  them  taking 
phenothiazine-like  drugs. 

Phenothiazine  is  not  a  trade  name  but  a  classification  of  a  powerful  drug 
carefully  prescribed  by  psychiatrists  for  mental  illnesses,  which  can  be  controlled 
or  cured. 

Yet  these  pills  "not  only  are  being  employed  on  an  indiscriminate  basis  as 
'chemical  straitjackets,'  but  their  use  presents  serious  risk  to  the  safety  and 
well-being  of  institutionalized  mentally  retarded  people,"  a  team  of  private 
lawyers  has  told  the  FDA. 

The  lawyers,  from  Hogan  &  Hartson,  a  prestigious  Washington  firm,  are 
representing  a  nonprofit  organization  known  as  the  Mental  Health  Law  Project, 
in  a  campaign  to  force  the  FDA  to  overhaul  regulations  on  the  use  of  the  drug. 

The  lawyers  argue  there  is  no  evidence  phenothiazine  can  help  mental  retarda- 
tion— which  is  not  a  psychotic  disease  like  mental  illness — ^^and  strong  evidence 
of  damage  caused  by  prolonged,  heavy  dosage  of  the  drug. 

Some  of  that  evidence  comes  from  an  FDA  consultant,  Dr.  Robert  L.  Sprague 
of  the  University  of  Illinois.  Dr.  Sprague  is  chairman  of  a  special  panel  of 
national  advisers  to  the  FDA  on  child-related  drug  problems. 

Dr.  Sprague  warns  phenothiazines  clearly  impair  the  ability  to  learn,  and  can 
cause  long-term  physical  side-effects. 

But  Dr.  Sprague  expresses  special  concern  because,  "The  staffs  of  many  of  the 
(state)  institutions  contain  a  large  percentage  of  poorly  trained  individuals 
recruited  from  another  era." 

These  staff  people,  said  Dr.  Sprague,  "are  extremely  skeptical  about  the 
potential  of  the  mentally  retarded  to  live  a  useful,  habilitated  life  and  who, 
thus,  believe  that  custodial  care  with  maximum  restraint  is  philosophically  the 
most  appropriate  treatment  for  retarded  individuals." 

A  large  percentage  of  the  retarded  don't  have  the  ability  to  speak — to  complain 
about  treatment  or  the  effects  of  treatment.  That  is  one  reason  the  oflBce  of  special 
litigation  in  the  Civil  Rights  Division  of  the  Justice  Department  is  becoming 
involved. 

Recently,  for  instance,  U.S.  District  Judge  Raymond  J.  Broderick  in  Phila- 
dephia  granted  the  Justice  Department  permission  to  enter  a  class-action  suit  in 
Pennsylvania,  brought  on  behalf  of  the  residents  of  the  Pennhurst  State  School 
and  Hospital,  near  Valley   Forge,   by  their  families. 

Judge  Broderick  said  the  federal  civil  rights  lawyers  can  become  co-plaintiffs 
after  the  Justice  Department  had  petitioned  that  the  residents'  constitutional 
rights  under  the  14th  and  Eighth  amendments  (the  right  to  a  tolerable  living  con- 
dition and  the  protection  from  harm)  are  at  stake. 

The  chief  litigant  is  Mrs.  Winifred  Halderman,  of  Morrisville,  Pa.  Her 
daughter,  Terri  Lee,  21,  has  been  in  Pennhurst  since  1966. 

In  a  pretrial  statement,  made  under  oath,  Pennhurst  Supt.  C.  Duane  Young- 
berg  said  Terri  Lee  has  been  cared  for  by  an  unlicensed  doctor  at  Pennhurst, 
who  recommended  prescribed  medicine  for  the  residents. 

According  to  the  suit,  records  at  Pennhurst  show  that  on  May  16,  1970  Terri 
Lee  required  hospitalization  and  treatment  for  an  overdose  of  a  phenothiazine 
drug. 

Mrs.  Halderman  said  her  daughter  used  to  be  able  to  express  herself  but 
"has  stopped  talking."  Terri  Lee  became  so  listless,  Mrs.  Halderman  recalls 
that  one  time.  "I  found  her  lying  on  the  floor  of  her  ward,  where  they  let  her 
lay,  like  a  stuffed  animal." 

Pennhurst  was  built  between  1880  and  191.5.  The  collection  of  dreary  red- 
brick buildings  are  known  as  "the  warehouse  for  the  retarded,"  even  by  Penn- 
hurst's  frustrated  officials. 

A  I'eport  four  years  ago  by  the  Pennsylvania  State  Department  of  Welfare's 
construction  and  maintenance  bureau  said  Pennhurst  residents  were  "living 
in  utter  squalor,  housed  in  nusafe,  unsanitary  buildings." 

"Sedative  mind-altering  drugs  are  administered  to  residents,  not  for  the  pur- 
pose of  treatment,  but  solely  for  their  management  and  control,  and  for  the  con- 
venience of  staff."  according  to  the  suit.  "These  drugs  are  often  administered 
over  the  objections  of  the  residents  and/or  their  parent." 
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[Exhibit  No.  15] 

[From  the  Detroit  News,  Mar.  23,  1975] 
Drugs   Control  Retarded  in   Mississippi   Center 
(By  SethKantor) 

Whitfield,  Miss. — The  scene  resembles  conditions  encountered  by  Charles 
Dickens  in  19th  century  England — children  begging  in  the  streets  or  sitting 
vacantly  in  an  overcrowded  asylum,  heavily  drugged. 

But  the  story  is  happening  now  in  Rankin  County,  Miss.,  where  832  residents 
of  the  state-run  Central  Mississippi  Retardation  Center  spend  their  days  behind 
a  barbed-wire  fence,  with  little  or  no  hope  or  ever  living  anywhere  else. 

Powerful  tranquilizers  are  handed  out  in  large  dosages  to  the  mentally  re- 
tarded confined  at  Central.  In  an  issue  now  before  the  U.S.  Food  and  Drug 
Administration,  experts  say  these  tranquilizers,  know  as  psychotropic  drugs, 
could  be  mentally  and  physicaly  harmful  to  the  retard  if  misused. 

A  suit  filed  in  Federal  Court  las  month  charges  that  unskilled  attendants  and 
even  mentally  retarded  patients  hand  out  the  capsules  containing  these  strong 
drugs  to  residents  at  Central. 

Miss  Irma  David,  chief  nurse  at  Central,  told  The  Detroit  News  she  can  not 
rule  out  the  possibility  that  inmates  themselves  are  doling  out  drugs  "at  night, 
when  I'm  not  around." 

Dr.  Judy  Parker,  Central's  medical  director,  said  some  of  the  children  "are 
on  very  high  dosages"  of  the  potentially  harmful  drug. 

Central  has  a  very  small  staff,  according  to  its  own  records,  and  Dr.  Parker 
indicated  that  the  drugs  are  useful  control  devices  since  "many  of  those  here 
have  explosive  behavior  problems." 

But  Dr.  Paul  Cotten  believes  conditions  at  Central  aggravate  those  problems. 

And  he  is  in  a  position  to  know.  He  is  director  of  retardation  for  the  Missis- 
sippi Department  of  Mental  Health. 

Dr.  Cotten  says  Central  is  "no  more  than  a  warehouse.  Anyone  who  visits 
Central  and  says  it's  a  decent  place  to  live  is  either  blind  or  stupid." 

Central  was  built  in  1962  during  the  administration  of  Gov.  Ross  Barnett, 
as  a  holding  facility  for  mentally  retarded  blacks.  Its  construction  meant  at 
that  time  that  blacks  would  not  be  integrated  into  the  state  school  at  Ellisville. 

Ellisville,  in  southern  Mississippi,  is  42  years  older  than  Central,  but  has  a 
gentle  campus  setting  and  provides  highly  advanced  living  and  training  services 
for  the  mentally  retarded. 

By  now  the  white  resident  population  is  up  to  41  percent,  according  to  Central's 
director,  C.  B.  Noblin,  who  has  a  retardede  son — 90  miles  away  in  the  Ellisville 
facility. 

Noblin  became  administrator  of  Central  last  summer.  He  is  a  former  salesman 
of  retread  tire  equipment  and  got  his  college  degree  in  agriculture. 

Neither  Noblin  nor  anyone  else  in  the  Mississippi  Department  of  Mental  Health 
is  able  to  say  what  Central's  current  operating  budget  is. 

Central  has  been  under  control  of  the  nearby  Mississippi  State  Hospital  and 
authorities  insist  "it  would  be  impossible"  to  provide  a  breakdown  of  costs  for 
Central's  operation. 

As  a  result,  a  construction  report  on  new  facilities,  issued  Jan.  16,  1975,  by 
Dr.  Cotten,  shows  41  projects  finished  or  in  the  works  at  Ellisville,  compared 
to  one  completed  at  Central — new  administrative  quarters  for  Noblin. 

Residents  at  Central  live  in  barracks-style,  one-story  brick  buildings  in  a  tree- 
less compound  .surrounded  by  a  high  cyclone  fence,  topped  with  barbed  wire. 

A  visitor  at  Central  is  approached  by  children  roaming  a  street  within  the 
compound,  begging  for  money  and  cigarets. 

Inside  the  barracks  are  rows  of  metal  cots,  close  together.  Walls  and  floors 
are  bare.  Windows  are  unadorned. 

There  is  a  striking  similarity  between  these  "dormitories"  and  flop  houses 
found  on  big-city  skid  rows. 

A  basic  difference  is,  as  pointed  out  by  Miss  David,  director  of  nursing  services 
and  residential  care,  "there  is  very  little  turnover  here.  I'd  say  half  the  popula- 
tion has  been  here  nt  least  since  1964." 

The  person  in  charge  of  each  of  these  barracks  is  paid  the  U.S.  minimum 
wage,  which  comes  to  .$80  a  week. 

Put  another  way,  a  "house  parent"  is  paid  about  .$1  a  week  for  each  resident 
in  the  dormitory. 
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A  visitor  sees  many  residents  sitting  as  if  heavily  drugged  on  their  beds  in 
mid-afternoon.  An  old  movie  drones  on  across  the  screen  of  a  TV  set  in  a  corner. 

The  residents  stare  vacantly,  not  necessarily  at  the  movie. 

Miss  David  expresses  concern  about  the  way  drugs  may  or  may  not  be  admin- 
istered. She  said  untaken  drugs  "are  found  on  the  floors  and  swept  up." 

On  the  other  hand,  one  resident  was  taken  to  a  hospital,  the  victim  of  "exces- 
sive and  unwarranted  drugs,"  according  to  a  suit  filed  last  month  in  U.S.  District 
Court  in  Jackson. 

The  suit  is  a  class  action  filed  on  behalf  of  all  Central  residents,  charging 
that  their  constitutional  civil  rights  are  being  violated. 

It  is  not  a  racial  issue,  but  concentrates  on  the  rights  of  the  retarded  to  "lead 
more  useful  and  meaningful  lives." 

Chief  sponsor  of  the  suit  is  the  Children's  Defense  Fund,  a  nonprofit  legal 
action  group  in  Cambridge,  Mass. 

Noblin  doesn't  see  where  a  lawsuit  "will  do  anybody  any  good.  He  said 
Mississippi  would  be  better  off  if  money  paid  to  lawyers  were  to  "go  instead  into 
a  lobbying  effort  to  get  the  state  legislature  to  improve  conditions"  at  Central. 


[Exhibit  No.  16] 

[From  the  Detroit  News,  Mar.  26,  1975] 
Reckless  Use  of  Sedatives  on  Mentally  Retakded  in  State  Institutions 

(By  Seth  Kantor) 

Chamblee,  Ga.— The  U.S.  Food  and  Drug  Administration  (FDA)  is  under 
pressure — including  a  threat  of  court  action— to  crack  down  on  allegedly  reck- 
less uses  of  powerful  and  potentially  dangerous  sedatives  to  control  many  of 
the  nation's  mentally  retarded  in  state  institutions. 

So  far  the  federal  agency  is  resisting  the  pressure.  A  top  FDA  official.  Dr. 
Thomas  A.  Hayes,  says  the  drugs  can  be  used  despite  "possible  hazards." 

Involved  are  the  retarded— thousands  of  children  among  them— held  in 
public  wards  across  the  United  States,  according  to  Dr.  James  D.  Clements,  a 
pediatrican.  t,     •     <. 

Dr.  Clements  is  on  the  board  of  trustees  of  the  Mental  Health  Law  Project, 
a  non-profit  public-interest  group  in  Washington,  which  has  been  pleading  with 
the  FDA  since  last  July  to  restrict  the  use  of  behavior-modifying  drugs,  such  as 
phenothiazines,  on  the  retarded. 

Dr.  Clements  knows  first-hand  about  the  drug  problem  in  his  dual  roles  as 
president  of  the  prestigious  American  Association  on  Mental  Deficiency  and  as 
director  of  a  state  institution,  the  Georgia  Retardation  Center,  in  this  Alanta 
suburb.  , 

At  the  Georgia  center  an  experiment  is  under  way  among  the  severely  retard- 
ed, aimed  at  showing  that  a  reduction  in  drug  usage  could  help  the  afflicted  adapt 
better  to  the  outside  world. 

Dr.  Clements  frequently  is  asked  to  furnish  expert  testimony  in  court  cases 
involving  the  operation  of  public  retardation  treatment  centers  in  other  states, 
and  he  reports  often  finding  potent  tranquilizing  drugs  "overly  prescribed  and 
poorly  supervised." 

The  end  result  is  detrimental  to  the  retarded,  whose  chances  of  ever  getting 
out  of  the  institutions  decrease  the  more  they  are  loaded  up  with  strong  pills, 
according  to  Dr.  Clements  and  other  experts. 

Some  of  these  behavior-modifying  pills  are  causing  blood  and  liver  diseases, 
as  well  as  accident -producing  drowsiness,  Dr.  Clements  has  found. 

He  also  cites  cases  of  the  mentally  retarded  "being  overdosed  without  showing 
signs  of  it,"  leading  to  potential  long-term  problems  for  them. 

And  Dr.  Clements  say  he  has  found  the  highest  use  of  the  behavior-modi- 
fying drugs  in  public  institutions  where  staffs  are  limited  in  numbers  and  in 
training. 

But  the  FDA's  Dr.  Ha.\es  does  not  agree  that  phenothiazines  and  other  major 
tranquilizers  are  filled  with  the  evils  that  Dr.  Clements  has  found.  Dr.  Hayes 
heads  the  FDA  unit  that  oversees  these  potent  drugs. 

In  a  document  circulated  privately  last  month  within  the  FDA,  Dr.  Hayes 
said  he  would  reject  a  plea  by  the  Mental  Health  Law  Project  that  only  fully 
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licensed  physicians  be  allowed  to  prescribe  the  powerful  drugs  in  state 
institutions. 

Dr.  Hayes  also  refused  to  go  along  with  the  Project's  request  that  the  use  of 
phenothiazine  treatment  outweighs  the  possible  muzzle  for  the  retarded. 

Instead,  Dr.  Hayes  said  he  would  endorse  continued  use  of  the  drugs  "if  the 
physician  determines  that  the  necessity  for  phenothiazine  treatment  outweighs 
the  possible  hazards." 

Unless  the  FDA  decides  to  impose  tougher  restrictions,  Dr.  Clements  is  pre- 
dicting now  that  the  issue  will  go  to  federal  court. 

Dr.  Clements  finds  that  most  of  the  public  institutions  he  evaluates  are  using 
the  strong  drugs  on  from  40  to  50  percent  of  the  residents. 

The  worst  case  of  drug  abuse  he  found  was  in  a  state  retardation  center  at 
Cambridge,  Minn.,  two  years  ago.  Nearly  90  percent  of  the  residents  in  the 
Minnesota  facility  were  being  controlled  by  stupefying  transquilizers,  according 
to  Dr.  Clements. 

As  a  result,  a  federal  judge  ruled  that  medication  being  doled  out  at  Cam- 
bridge constituted  "cruel  and  unusual  punishment  for  the  residents. 

In  the  Georgia  center  directed  by  Dr.  Clements,  28  percent  of  the  residents  are 
on  major  tranquilizers,  his  records  show.  The  object  at  the  center  is  to  return 
as  many  properly  trained  individuals  as  possible  from  the  institution  to  com- 
munity life  each  year. 

Dr.  Clements  estimates  his  center  is  running  a  50  percent  turnover  rate  in 
1975.  This  compares  to  a  "virtually  zero"  turnover  rate  at  the  Mississippi  Re- 
tardation Center,  also  a  state  institution.  Central's  medical  director,  Dr.  Judy 
Parker,  says  there  are  "very  high  dosages"  of  the  major  tranquilizers  being 
administered. 

But  she  refuses  to  say  what  percentage  of  Central's  residents  are  on  the 
strong  drugs — on  advice,  she  says,  of  the  state  attorney  general's  office  in 
Mississippi. 

The  Georgia  center  has  three  staff  people  for  every  resident,  while  at  Central 
the  ratio  is  exactly  the  opposite. 

Critics  of  the  "phenothiazine  approach"  to  dealing  with  the  mentally  retarded 
say  that  the  drug  problem  can  be  modified  with  money  spent  on  staff. 

Staff  members  on  Cottage  17,  at  the  Georgia  center  directed  by  Dr.  Clements, 
are  in  their  seventh  week  of  an  experiment  to  cut  down  on  drug  use. 

Cottage  17  is  a  grim  place.  There  are  60  severely  retarded  and  hyperactive 
residents  living  behind  locked  doors  in  the  building — 80  percent  of  them  less  than 
18  years  old. 

Despite  the  center's  well-appointed  campus  setting  and  its  relatively  low  rate 
of  drug  use,  30  of  the  Cottage  17's  60  troubled  students — their  primary  missions 
are  to  learn  to  sit  in  a  chair  or  to  follow  a  basic  set  of  instruction — are  on  heavy 
drugs. 

The  drugs  are  being  cut  down  selectively  in  a  highly  controlled  experiment.  A 
preliminary  finding,  in  one  case,  is  that  one  boy  is  showing  the  ability  to  learn 
more  in  recent  weeks,  since  his  phenothiazine  ration  has  been  cut. 

For  him  there  may  be  a  chance  to  reach  one  of  the  goals  expressed  in  a  bill 
of  rights  for  the  retarded  on  Dr.  Clements'  Office  wall. 

And  that  is  "the  right  to  treatment  in  the  least  restrictive  environment" — a 
chance  to  move  beyond  Cottage  17. 


[Exhibit  No.  17] 

[Prom  the  Detroit  News,  Mar.  31,  1975] 

Senators  Probe  Behavior  Drugs 

(By  Seth  Kantor) 

Washington. — A  congressional  investigation  has  been  launched  into  the  plight 
of  the  nation's  mentally  retarded  who  may  be  victims  of  unwarranted,  heavy 
doses  of  drugs  to  control  their  behavior  in  state  institutions. 

Sen.  Birch  Bayh,  D-Ind..  whose  Senate  Judiciary  subcommittee  is  undertaking 
the  probe,  is  calling  the  widespread  use  of  potent  tranquilizers  known  as  pheno- 
thiazines  "a  national  scandal." 

Bayh  said  his  subcommittee  to  investigate  juvenile  delinquency  has  come  up 
with  preliminary  findings  that  show  "unqualified  medical  staff  and  even  non- 
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medical  personnel  may  be  dispesing  and  administering  drugs  in  violation  of 
federal  law." 

"We  are  shocked  to  learn  there  may  be  indiscriminate  use  throughout  the 
country  of  dangerous  drugs  for  the  sole  purpose  of  controling  the  conduct  of  in- 
stitutionalized juveniles  and  easing  management  problems  of  understaffed  insti- 
tutions," Bayh  said. 

The  Bayh  subcommittee  is  planning  to  hold  a  series  of  public  hearings  this 
spring  on  the  hazards  caused  by  indiscriminate  uses  of  phenothiazines. 

Bayh  said  there  is  "growing  evidence  these  drugs  impair  learning  ability,  a 
result  which  few  if  any  children,  particularly  those  who  are  mentally  retarded, 
can  afford." 

He  said  other  side  effects  create  shakiness  and  reduced  muscle  coordination 
among  children  and  that  this  is  "not  acceptable  where  used  solely  for  control." 

These  powerful  tranquilizers  frequently  are  used  in  some  state  treatment  cen- 
ters to  combat  aggressive,  anti-social  behavior  problems  among  the  severely  re- 
tarded, an  investigation  by  The  Detroit  News  has  disclosed. 

But  there  is  evidence  of  drug-free  programs  in  some  states,  where  retarded 
children  are  trained  through  psychological  experiences  to  adjust  to  the  behavior 
demands  of  society. 

Dr.  David  M.  Brubakken  heads  such  a  program — the  project  for  psychotic 
and  neurologically  impaired  children — in  the  Mendota  Mental  Health  Institute 
at  Madison,  Wis. 

The  Brubakken  project  works  with  children  who  are  from  preschool  age  to 
12  years  old.  They  are  severely  retarded  and  psychotic.  They  have  violent  temper 
tantrums.  They  spit  and  kick  and  often  try  to  harm  themselves. 

"Almost  all  of  them  have  been  on  phenothiazines  before  coming  to  us,"  said 
Dr.  Brubakken.  Except  for  medication  to  control  seizures,  no  psychotropic  (mind 
altering)  drugs  are  allowed  in  the  unit,  which  houses  15  children. 

Instead,  rewards  are  used  to  teach  a  child  to  sit  quietly  in  a  chair  or  follow  a 
simple  direction. 

Dr.  Brubakken  said  in  an  interview :  "You  really  have  to  search  sometimes 
to  find  the  reward  that  brings  the  needed  response." 

With  a  young  girl  who  needed  to  learn  how  to  look  someone  in  the  eye  and 
concentrate,  it  was  pickles.  The  project  sent  out  for  pickles  regularly  for  her. 

It  took  20  slices  of  pickle  a  day  for  a  time,  but  she  learned  to  make  eye  con- 
tact, Dr.  Brubakken  recalled. 

A  mentally  retarded  boy  learned  toilet  training  by  getting  an  elevator  ride, 
which  he  loved,  every  time  he  handled  the  procedure  correctly. 

"Of  course  the  object  was  to  return  him  to  his  home,"  said  Dr.  Brubakken, 
"and  of  course  he  didn't  have  an  elevator  in  his  home.  So  we  slowly  began  to 
substitute  a  particular  candy  bar  he  liked  for  the  elevator  ride,  and  we  arrived 
at  a  practical  solution." 

Often,  at  state  institutions,  severely  retarded  children  remain  on  powerful 
tranquilizers  and  don't  get  home  again  for  a  long  time,  if  ever. 

In  the  Brubakken  project,  a  child  is  expected  to  be  home  again  within  six 
months  to  a  year.  So  far,  the  three-year-old  project  has  discharged  32  children, 
while  maintaining  a  group  of  15. 

A  vital  part  of  that  project  in  Wisconsin  is  to  prepare  families  and  communi- 
ties for  the  return  and  continued  training  of  the  children.  Two  of  those  discharged 
have  failed  to  make  it  so  far  and  have  returned  to  the  unit  at  Madison  for  addi- 
tional help. 

It  takes  considerably  more  public  money  to  do  it  the  Brubakken  way  than  to 
dope  up  a  child  and  leave  that  person  staring  emptily  in  an  institution. 


[Exhibit  No.  18] 

[Prom  the  Detroit  News,  July  27,  19751 

U.S.  Suit  To  Test  Rights  fob  Retarded 

(By  Seth  Kantor) 

Washington. — The  Justice  Department  has  entered  into  a  first-of-its-kind 
federal  court  case  that  tests  whether  the  federal  government  can  force  a  state 
to  give  constitutional  rights  to  the  mentally  retarded  in  state  institutions. 
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Such  federal  intervention  could  in  the  future  have  an  affect  on  the  lives  of 
more  than  175,000  mentally  retarded  residents  in  state  institutions— including 
many  forced  to  endure  19th  century  conditions  of  housing  and  treatment    ac 
cording  to  Justice  Department  civil  rights  lawyers.  t^diment,  ac 

More  than  half  of  these  residents,  recent  federal  survey  shows,  are  kept 
manageable  on  powerful  psychotropic  drugs  that  make  them  "sit  like  zombies  on 
the  benches,  according  to  Dr.  Barbara  W.  Hudson,  medical  director  of  Rose- 
wood, the  Maryland  state  hospital  that  has  become  the  Justice  Department's 
test  case. 

Thursday  Sen.  Birch  Bayh,  D-Ind.,  will  hold  Senate  hearings  on  documented 
charges  of  widespread  misuse  of  the  potent  drugs  that  can  harm  instead  of  help 
the  mental  and  physical  conditions  of  the  mentally  retarded,  when  given  in 
high  doses  or  with  improper  safeguards. 

But  the  Justice  Department's  case  against  Rosewood  extends  beyond  drug 
misuse — to  general  conditions  even  described  by  Rosewood's  superintendent, 
Dr.  Marvin  M.  Marcotti,  as  "deplorable." 

Under  Maryland  law,  a  juvenile  can  be  committed  against  his  will,  and  by 
court  order  against  the  will  of  his  parents,  into  a  lifetime  at  Rosewood,  where 
federal  investigators  say  they  have  found  extensive  violations  of  human  rights. 

But  can  the  Justice  Department  intervene? 

There  is  no  federal  statute  that  says  it  can. 

Heretofore  the  Justice  Department  has  appeared  only  in  support  of  other 
plaintiffs  in  similar  cases  in  other  states. 

Now,  for  the  first  time,  the  federal  agency  is  the  plaintiff  and  its  lawyers  are 
expected  to  argue  in  a  Baltimore  Federal  District  Court  that  the  U.S.  attorney 
general  has  the  inherent  right  to  defend  anyone's  constitutional  rights. 

Justice  civil  rights  attorneys  have  been  compiling  a  case  on  those  grounds 
since  the  civil  action  was  filed  17  months  ago  in  Baltimore. 

At  stake  is  a  state's  right  to  control  its  own  institutions  without  interference 
from  the  "federal  police." 

Privately,  Justice  Department  attorneys  are  concerned  a  Rosewood  precedent 
could  pave  the  way  toward  future  misapplication  of  power  by  a  U.S.  attorney 
general. 

Legislation  on  Capitol  Hill  could  give  the  Justice  Department  the  appropriate 
power  now  to  correc*^  abuses  in  state- run  treatment  centers,  but  "no  one  in 
Congress  is  going  to  come  up  with  that  kind  of  bill  in  the  post-Watergate  era," 
said  a  Justice  Department  lawyer. 

Meanwhile,  the  Justice  suit  against  Rosewood  charges  that  the  state  of  Mary- 
land is  violating  three  constitutional  amendments  in  the  hospital  at  Owings 
Mills,  about  45  miles  from  the  nation's  capital : 

The  Eighth  Amendment,  which  prohibits  cruel  and  unusual  punishment. 

The  13th,  which  forbids  involuntary  servitude. 

The  14th,  which  guarantees  equal  protection  under  the  law. 

When  the  federal  suit  was  filed  on  Feb.  21,  1974,  its  population  was  2,135. 
By  last  month  that  number  had  dwindled  to  1,768  in  the  wake  of  the  suit. 

But  in  recent  pretrial  sworn  statements  made  by  Dr.  Hudson,  the  Rosewood 
medical  director,  she  said  about  400  of  the  residents  remain  on  the  powerful 
psychotropic  drugs. 

Evidence  shows  that  straitjackets,  other  restraints  and  isolation  rooms  for 
punishment  remain  in  use  at  Rosewood. 

One  female  patient,  admitted  to  Rosewood  on  June  21,  1974  (four  months 
after  the  Justice  Department  filed  its  suit),  was  held  in  restraint  and  was  found 
dead  in  her  bed  three  months  later. 

According  to  Dr.  Hudson,  no  specific  cause  of  death  for  the  37-year-old  resi- 
dent was  listed. 

The  employe  who  discovered  the  dead  woman  could  not  identify  her,  and 
neither  could  the  night  supervisor,  when  a  doctor  was  called  to  oflBcially  pro- 
nounce her  dead. 

Dr.  Hudson,  who  said  things  have  improved  at  Rosewood  since  she  replaced  a 
clinical  director  who  had  to  order  sheets  for  beds  and  coal  for  the  furnace  as 
part  of  his  chores,  has  described  continuing  outbreaks  of  contagious  infections 

at  Rosewood.  .      ^.  .  4.     <->,„•„ 

Some  of  Rosewood's  residents  live  out  their  lives  in  this  environment— their 
files  showing  them  age  through  a  series  of  pictures  taken  every  few  years  as 
they  degenerate. 
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One  resident  got  out,  though,  after  22  years.  His  IQ,  when  he  left  Rosewood, 
was  reported  to  be  40.  Six  months  later  it  was  reported  to  be  70.  He  was  holding 
a  job  and  applying  for  a  driver's  license. 

For  those  who  remain,  there  are  always  the  psychotropic  drugs  which,  as 
Dr.  Hudson  says,  can  make  the  residents  "sit  like  zombies  on  the  benches." 


Mr.  Lehr.  Mr.  Rector,  I  would  like  to  answer  that  in  my  capacity 
as  Dennis  Lehr,  taxpayer  and  citizen.  I  do  not  speak  for  the  law  firm 
of  which  I  am  a  member.  I  think  it  is  the  old  story  of  a  bureaucracy 
being  very  loathe  to  tamper  with  what  they  conceive  to  be  their 
constituency,  and  that  is  saying  it  in  lawyer  words. 

Now,  let  me  say  it  in  street  talk.  They  do  not  want  to  mess  around 
with  the  turf  of  the  doctors,  and  they'  do  not  want  to  mess  around 
with  the  turf  of  the  drug  companies.  I  have  never  seen  such  indifference 
and  loathing  on  behalf  of  professional  men  to  question,  shall  we  say, 
their  own  kind. 

I  am  not  saying  lawyers  are  superior  creatures — far  from  it.  But  I 
do  not  think  that  we  shrink  from  the  duty  of  examining  our  own  con- 
duct, especially  when  there  is  clear  evidence  of  wrongdoing. 

You  also  call  attention  to  the  fact  of  the  horror  stories.  Unfortu- 
nately, or  maybe  fortunately,  this  is  not  a  sufficient  horror  story. 

Yes,  the  agency  acted  rapidly  with  Thalidomide.  This— the  institu- 
tionalized retardates— is  an  invisible  population.  What  are  200,000  or 
300,000  people,  especially  when  you  cannot  see  them  ?  This  is  a  great 
Nation  of  millions. 

I  prefaced  my  remarks  at  the  beginning  by  saying  that  these  are 
well-meaning  people.  There  is  not  one  individual  connected  with  the 
FDA  who  would  not  like  to  do  something.  I  think  perhaps  they  are 
frustrated  by  their  own  institutional  inertia  and  their  own  structure 
of  advisory  committees  which  I  think,  at  least  in  this  context,  is  ex- 
tremely cumbersome.  This  problem  goes  through  the  whole  use  of 
advisory  committees  around  the  Federal  bureaucracy,  but  in  the  case 
of  a  situation  like  this,  where  we  call  attention  to  a  situation  where 
there  are  clear  violations  of  their  own  act,  we  feel  that  there  should 
be  some  mechanism  to  be  more  responsive. 

Mr.  Rector.  They  may  well  be  well  intentioned,  and  I  am  certain 
that  they  are. 

But,  regarding  their  constituency,  at  least  in  the  context  of  the 
policies  we  are  discussing,  they  should  substantially  broaden  their 
constituency  to  include  the  safety  and  welfare  of  patients  and  their 
families.  They  should  not  take  such  a  narrow  perspective  as  responding 
solely  to  the  interests  of  the  medical  community  and  those  who  pro- 
vide the  medication. 

Mr.  Lehr.  I  would  hope  so. 

CONCERNS   REGARDING   "dETAIl"   PEOPLE 

Mr.  Rector.  You  indicated,  in  several  instances  in  your  statement,  a 
concern  regarding  detail  people.  That,  perhaps,  their  activity  is  in- 
volved in  the  excessive  use  of  these  particular  items  in  institutions. 
It  would  be  helpful  if  you  could  elaborate  on  that  a  bit  more  than  did 
your  statement. 
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Mr.  Lehr.  Unfortunately,  I  cannot,  and  that  is  the  one  area  where 
there  is  no  avaihible  literature.  We  have  not,  nor  am  I  suggesting  that 
we  wduld  consider,  going  to  the  trouble  of  hiring  private  detectives  and 
put  bugging  devices  into  the  anterooms  of  institutions.  We  have  asked 
Federal  help  in  tracking  down  just  what  the  sale  practices  are. 

I  used  the  example  before,  and  I  use  it  again — when  we  call  a  massive 
fraud  to  the  attention  of  the  Securities  and  Exchange  Commission,  it 
would  be  unthinkable  that  that  agency  would  refuse  to  investigate  the 
salesmen  who  are  merchandising  the  harmful  product.  We  do  not  even 
know,  in  various  State  institutions  who  does  the  buying.  Is  it  done 
on  a  physician's  order?  Is  it  done  on  the  order  of  the  same  person 
who  orders  the  toilet  paper  and  the  towels?  Is  it  done  by  somebody 
removed  from  the  institution,  in  the  State  capital  ?  We  asked  the  FDA 
to  look  into  that,  and  we  have  not  heard  an  answer  yet. 

Mr.  Eector.  We  intend  acting,  as  you  know,  to  pursue  some  of  the 
same  concerns  in  the  course  of  our  investigation.  But  at  this  point,  if 
you  had  more  specific  information 

Mr.  Lehr.  I  have  specific  anecdotal,  meaning  just  isolated  incidents. 
Again,  I  do  not  want  to  use  the  name  of  any  one  company  as  being 
a  perpetrator  of  an  improper  act.  I  think  this  is  an  institutionalized 
practice  that  should  be  examined  by  appropriate  Federal  officials, 
whether  it  be  this  committee  or  the  Food  and  Drug  Administration. 

Mr.  Rector.  Is  this  one  of  the  areas  that  you  have  brought  to  the 
attention,  over  the  last  year,  to  the  Food  and  Drug  Administration 
officials,  and  there  has  been  a  nonresponse  ? 

Mr.  Lehr.  That  is  correx3t. 

Mr.  Rector.  Several  witnesses  today  have  mentioned  a  concern  re- 
garding not-too-well  trained  or  unlicensed  or  substandard  physicians 
in  institutions,  mental  institutions,  institutions  for  retarded,  and  others. 
You  have  mentioned  it  in  your  statement,  and  made  some  recommen- 
dations. I  believe  it  would  be  helpful  if  you  could  elaborate  on  those 
recommendations. 

fda's,  seemingly,  hands-off  attitude 

Mr.  Lehr.  I  will  not  mention  the  gentleman's  name,  because  later, 
he  sort  of  reversed  his  position,  but  the  knee  jerk  reaction  of  one  FDA 
official  when  we  suggested  in  a  conference  that  perhaps  the  FDA, 
using  the  power  that  it  has  to  specify  what  kinds  of  physicians  may 
prescribe  certain  drugs,  that  they  only  allow  major  tranquilizers  to 
he  prescribed  by  fully  licensed  physicians,  was:  "My  God,  that  will 
get  the  AMA  excited."  And  my  answer  is,  goddam  it,  let's  get  them 
excited.  There  seems  to  be  this  hands-off  attitude  toward  the  American 
Medical  Association  by  the  FDA. 

Again,  I  notice  that  the  Senator  is  a  reader  of  the  newspapers,  and 
so  am  I.  Obviously  the  AMA  has  considerable  power  and  influence, 
as  evidenced  by  the  newspaper  disclosures  of  the  campaign  contribu- 
tions and  what  have  you,  and  the  number  of  people  who  are  registered 
as  lobbyists  for  them.  Again,  as  citizens,  Mr.  Rector,  you  and  I  can 
recognize  their  legitimate  objectives.  But  that  should  not  prevent  the 
FDA  from  preventing  the  use  of  unsafe  and  ineffective  drugs  on  any 
segment  of  our  population,  however  hidden. 

We  do  not  know  what  the  FDA  will  do  with  the  suggestion  that 
they  confine  the  practice  of  the  dispensing  of  these  drugs  to  fully 
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licensed  physicians.  My  guess  is  that  they  will  take  a  hands-off  attitude. 
We  have  not  had  the  benefit  of  an  answer. 

Mr.  Rector.  We  fully  concur. 

We  have  less  than  qualified  individuals  being  involved  in  any 
important  endeavor,  particularly  in  the  area  of  delivery  of  health 
care.  And  an  adjunct  of  this  concern — that  has  been  indicated  today 
and  as  we  gather  more  information — is  even  beyond  this  initial  con- 
cern about  whether  or  not  the  physician  care  is  adequate.  Quite  often, 
whether  adequate  or  inadequate,  the  physicians — to  say  the  least — -are 
remotely  involved  with  the  entire  process  of  medication  in  the  institu- 
tions. Also,  in  some  unfortunate  instances,  nonmedical  personnel  are 
likewise  involved.  I  think  that  we  will  pursue  your  concern  regarding 
this  issue  with  the  Food  and  Drug  Administration. 

I  have  a  number  of  other  questions. 

Mr.  Ferleger  raised  a  rather  interesting  question  in  his  statement. 
You  talked  about  the  use  of  these  drugs  primarily  as  instrunients  of 
control  and  management.  I  know  you  touched  on  that  topic  in  your 
responses  to  several  of  the  Senator's  questions.  But  I  think  it  is  im- 
portant to  stress  that  what  we  are  talking  about— one  of  the  primary 
concerns — is  the  use  of  these  drugs  when  not  medically  indicated.  I 
wonder  if  you  could  elaborate  a  bit  about  that. 

We  are  talking  about  the  use  of  the  phenothiazines,  particularly  in 
this  context  under  circumstances  where  there  are  no  medical  indica- 
tions. Where  there  is  nothing  to  indicate  to  a  physician  that  there  is  any 
reason  to  prescribe  such  a  medication.  We  are  talking  about  the  use 
of  these  drugs  for  control  purposes. 

I  did  not  notice  anything  in  the  Physician's  Desk  Reference  where, 
under  even  the  most  outrageous  circumstances,  he  should  authorize 
use  of  Thorazine.  So,  even  under  the  most  outrageous  controlled  cir- 
cumstances, we  are  talking  about  a  nonmedical  indicated  use.  I  would 
like  you  to  elaborate  on  that  aspect. 

PHILOSOPHY    OF   INSTITUTIONAL    DRUG    TREATMENT 

Mr.  Ferleger.  There  are  generally  two  aspects  to  that:  First,  the 
wholesale  administration  of  drugs  with  the  purpose,  the  very  con- 
scious purpose,  of  having  a  ward  that  can  be  more  easily  managed  by 
fewer  staff. 

The  second  aspect  is  the  use  of  drugs  when  somebody  does  flail  his 
or  her  arms  or  throw  a  chair  or  get  upset.  The  response  in  an  institu- 
tion to  that  kind  of  beha\dor  is  not  to  attempt  some  therapy  or  figure 
out  how  to  help  the  person  who  is  apparently  in  pain  or  in  trouble. 
The  response  is  to  administer  a  drug  to  keep  the  person  quiet.  Very 
often,  in  a  locked  room  totally  out  of  the  way. 

Now  if  you  or  I  had  a  friend  who  was  in  similar  kinds  of  straits,  our 
reaction  would  not  be  simply  to  try  to  find  a  drug  or  to  try  to  find 
some  easy  way  to  shutup  our  friend,  but  to  try  to  find  out  what  was 
the  matter  and  to  try  to  help  the  person  do  something  about  it.  Our 
institutions  are  so  understaffed  and  underfunded  and  the  philosophy 
of  treatment  in  these  institutions  is  so  perverted  that  the  response  to 
the  kinds  of  troubles  that  many  people  have  is  an  interest  in  admin- 
istrative quietude,  in  administrative  convenience,  rather  than  dealing 
with  the  human  problems  that  people  present. 
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The  problem  is  accentuated  somewhat  by  the  fact  that  the  people 
who  are  present  on  the  wards  24  hours  a  day  are  the  aides  and 
attendants,  the  most  underpaid  job  possibly  in  the  entire  country.  And 
these  people  are  not  equipped  to  deal  with  the  serious  mental  problems 
that  some  mental  patients  have.  They  are  not  equipped  at  all.  The 
doctors  who  hopefully,  maybe  some  of  them  are  equipped,  are  not  on 
the  wards.  They  make  rounds  once  in  every  long  while.  But  when  a 
patient  does  have  trouble  and  something  is  the  matter,  the  only  people 
present  are  the  aides.  And  the  only  thing  that  the  aides  can  do,  given 
the  present  state  of  things,  is  to  get,  as  Mr.  Wooden  described  it,  a 
telephone  order  from  some  doctor  who  has  not  seen  the  patient  to 
medicate  him  or  her. 

Even  worse,  are  the  telephone  orders.  I  discussed  this  in  my  law 
review  article  are  what  they  call  PRN  orders.  PRN  is  from  "pro  re 
nata,"  which  means,  as  is  necessary. 

It  has  been  the  practice  in  many  hospitals  to  avoid  bothering  doctors 
with  telephone  calls  and  to  have  the  doctors  enter  PRN  orders  for 
medication,  which  means  that  whenever  the  aide  or  nurse  decides 
that  medication  is  appropriate  then  the  medication  can  be  administered, 
with  no  supervision  by  any  medical  professional  at  all. 

Mr.  Rector.  Would  the  PRN  circumstance  normally  be  preceeded 
by  a  medical  examination  and  diagnostic  session  with  the  physician  ? 
Or  are  you  talking  about  a  circumstance  where  a  doctor  instructs  other 
medical  or  nonmedical  staff  to  prescribe  it  as  necessary? 

Mr.  Ferleger.  It  is  usually  a  prescription  for  a  particular  drug  and 
in  a  particular,  usually  large,  amount.  For  example,  an  order  will  be 
entered  on  a  medical  chart  for  200  mg  Thorazine  IM,  meaning  inter- 
muscularly,  PRN.  That  is  in  addition  to  the  regular  25  to  50  mg  three 
times  a  day. 

It  is  not  part  of  the  regular  daily  drugging  of  the  patient.  The 
patient  gets  that  anyway.  But  if  the  patient,  despite  that  drugging, 
manages  to  act  up,  the  PRN  order  goes  into  effect. 

Mr.  Rector.  So,  for  control  purposes,  you  could  have  a  circumstance 
where  a  person  is  getting  Thorazine  at  10  a.m.,  then  2  p.m.,  6  p.m.,  and 
10  p.m.  in  the  evening,  which  I  understand  is  a  normal  procedure 
for  dosage  units  a  day;  and,  superimposed  on  that  to  deal  with  the 
"special  problems  or  circumstances,"  you  could  have  a  PRN  dosage 
of  200  mg  given  at  any  particular  time.  It  that  correct? 

PRN  INJECTIONS  USED  FOR  INVOLUNTARY  CONTROL 

Mr.  Ferleger.  That  is  right  and  the  purposes  are  clearly  not  for 
therapy.  You  are  not  giving  that  PRN  injection  to  help  the  person 
deal  with  some  delusion  or  to  make  him  more  amenable  to  talking, 
psychotherapeutic  treatment.  The  only  purpose  for  giving  it  is  to  shut 
the  person  up,  to  quiet  him  or  her  down,  to  lock  up  his  or  her  mind  for  a 
while. 

Mr.  Rector.  Even  if  the  purpose  was  for  psychotherapeutic  treat- 
ment, as  you  describe  it.  there  is  no  one  on  the  ward  who  can  even 
begin  to  isolate  those  syndromes,  so  as  to  properly  prescribe  for  them. 

Mr.  Ferleger.  Yes:  I  have  a  client  whom  I  h^ve  known  for  a  few 
years,  who  is  an  electrical  en^neer  and  has  worked  for  the  government 
and  private  industry.  He  found  himself  involuntarily  in  a  mental 
hospital  within  the  past  month. 
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He  called  me  on  the  phone  and  I  was  shocked.  I  mean,  I  have  known 
mental  patients,  and  I  know  generally,  the  effect  of  drugs  on  people, 
but  having  known  somebody  for  a  while  and  known  his  intelligence 
and  the  way  his  mind  works  and  the  way  he  speaks  and  hearing  him 
speaking  enormously  drugged  up  from  this  mental  hospital,  increased 
even  more  my  awareness  of  how  these  drugs  themselves  cause  the 
very  kinds  of  symptoms  that  the  doctors  then  use  to  diagnose  the 
person. 

My  client  was  a  little  bit  confused.  And  his  mind  was  a  little  bit 
fogged  up.  He  had  a  little  trouble  describing  what  had  happened.  And 
it  was  not  because  that  is  a  normal  state  of  being  for  him;  it  was 
simply  as  the  result  of  the  medication. 

We  lawyers  have  trouble  at  mental  commitment  hearings  when 
we  come  into  court  to  try  to  show  a  judge  that  our  client  does  not  need 
to  be  locked  up  and  the  client  is  so  drugged  up  that  the  client  sits 
there,  looks  crazy,  talks  crazy,  and  acts  crazy  as  the  result  of  the  drug. 

Fortimately,  some  courts  are  now  beginning  to  recognize  that  prob- 
lem and  declaring  that  a  person  has  a  constitutional  right  not  to  be 
drugged  up. 

Mr.  Rector.  Regarding  some  of  the  side  effects  that  Ms.  Marker 
was  citing.  If  they  were  observed  by  a  lay  person  such  as  myself 
and  others,  and  could  be  described  in  the  vernacular,  an  individual 
could  be  considered  to  be  crazy — in  the  television  perspective  of  what 
crazy  means.  Would  not  some  of  the  very  side  effects,  if  experienced, 
reinforce  that  ? 

Mr.  Ferleger.  One  of  my  clients  was  being  given  drugs  because  he 
supposedly  had  a  delusion  that  he  was  going  blind.  I  went  back  and 
got  him  out  of  the  seclusion  room  to  talk  to  him.  And  I  said,  "Listen, 
they  say  that  you  think  you  are-  going  blind."  And  he  said  "No, 
what  I  told  them  is  that  the  Thorazine  makes  my  vision  blurry 
and  I  have  trouble  reading,  so  I  feel  like  I  am  goinff  blind."  Here  the 
administration  of  the  druer  causes  an  effect  which  then  reinforces 
an  erroneous  diagnosis.  I  think  that  kind  of  a  situation  happens  very 
freouently. 

Mr.  Rector.  Regarding  Mr.  Lehr's  earlier  statement,  I  would  be 
the  last  in  the  world  as  a  lawyer  to  defend  in  every  circumstance,  par- 
ticularly in  recent  years,  the  conduct  of  lawyers  about  illegal  and 
improper  activities. 

court's   concerns  not  reflected  BT  FDA 

But,  I  had  to  take  note  of  the  fact  that  it  is  interesting  to  see  that 
the  courts  are,  under  the  aegis  of  cruel  and  unusual  punishment  pro- 
tections, finding  the  prescribing  of  druers  to  patients  under  the  con- 
trolled circumstances  to  be  violating  their  constitutional  protections. 
"WHiereas,  on  the  other  hand,  the  physicians  and  medical  administrators 
at  the  Food  and  Drug  Administration  rarely  will  take  note  of  the 
problem,  even  when  you  bring  it  to  their  attention. 

I  want  to  ask  Mr.  Ellis,  in  the  consumer  area,  he  mentioned  the 
term  "snowing"  of  patients.  That  is  something  I  am  not  familiar  with 
and  T  wish  you  would  elaborate. 

Mr.  Ellis.  What  I  meant  by  that  term,  and  that  is  agam  a  term 
that  is  not  unfamiliar  to  the  vernacular  of  the  patients  who  are  m 
these  institutions,  is  the  notion  of  the  u?e  of  these  drugs  for  admm- 
istrative  control  purposes. 
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And  again,  I  emphasize  that  there  are  different  kinds  of  control 
that  can  be  done  with  these  drugs.  In  some  cases,  it  may  be  for  the 
benefit,  of  that  person.  And  in  some  cases  it  may  be  that  the  person 
wishes  to  receive  the  drug  vohmtarily  for  purposes  of  helping  the 
person  feel  more  in  control,  or  whatever.  But,  the  problem  is  the  in- 
voluntary administration  of  these  drugs,  for  control,  not  for  the 
individual  benefit  of  that  person,  not  because  it  fits  in  with  the  treat- 
ment plan  or  the  rehabilitation  plan  that  that  person  has  agreed  upon 
and  has  been  worked  out  with  the  staff,  but  rather  for  the  purpose 
of  making  the  ward  easier  to  deal  with  and  for  the  purpose  of  making 
the  job  of  the  staff  easier. 

I  worked,  and  Gail  has  also  worked,  on  the  staff  of  institutions.  And 
I  am  not  trying  to  minimize  how  difficult  it  is  to  work  on  the  ward 
of  one  of  the  institutions  that  we  are  describing,  because  it  is  a  very 
serious  problem.  But  it  should  be  the  first  priority,  to  respect  the  rights 
of  the  patients,  and  the  convenience  of  the  staff  has  to  be  second. 
And  the  staff's  concern  has  to  be  with  what  is  best  for  the  individual 
patient  and  not  a  sort  of  aggregate,  well,  this  will  make  the  ward 
more  calm. 

I  would  also  make  another  comment  that  sort  of  goes  along  those 
lines  and  which  picks  up  on  some  of  the  things  that  a  couple  of 
people  have  said.  And  that  is  trying  to  sort  out  what  the  good  and 
bad  effects  of  these  drugs  are. 

I  think  that  it  is  important  to  note  that  these  drugs  have  not  had 
a  uniformly  bad  effect,  since  their  introduction  some  25  years  ago. 
There  are  cases  in  which  those  drugs  have  been  beneficial  for  a  person 
who  voluntarily  agreed  to  receive  them,  and  finds  that  they  are  helpful. 
They  may  have  helped  individuals  work  in  the  community  to  receive 
outpatient  treatment  and  make  institutionalization  unnecessary. 

The  drug  abuses  of  large  instit\itions  have  been  described  correctly 
as  being  very,  very  abhorrent.  What  we  would  argue  is  that,  that 
there  are  some  good  uses  to  which  these  drugs  can  be  put.  They  are 
not  Thalidimide,  in  the  sense  that  their  consequences  are  not  such  that 
they  should  be  banned  as  agents  that  we  do  not  want  floating  around 
in  our  society. 

BASIC   MECHANISM   FOR  DRUG   DETERMINATION 

But  the  basic  mechanism  which  we  should  use  to  determine  when 
these  drugs  should  be  used  and  when  they  should  not  is  the  voluntary 
choice  of  the  competent  patient  for  whom  they  are  being  proposed. 

And  I  would  suggest  that  if  this  committee  is  going  to  have  further 
hearings  on  this  subject,  that  one  way  to  explore  that  issue  and  to 
get  a  feel  for  it,  is  perhaps  to  call  some  of  the  former  patients  or 
present  patients  who  have  received  these  drugs,  who  have  written 
about  their  experiences  and  combined  their  personal  experiences  with 
research. 

And  it  seems  to  me  that  focusing  on  the  individual  choice  of  the 
patient,  free  from  coercion  and  with  the  kinds  of  protection  that  we 
are  working  on  developing  for  institutions,  is  maybe  the  best  way 
to  make  a  start  on  controlling  the  abuse  of  these  drugs. 

The  abuses  of  the  drugs— the  medical  problems  that  are  involved 
with  them— are  exacerbated  by  the  fact  that  the  drugs  are  admin- 
istered involuntarily,  to  people  who  know  what  they  are  like.  They 
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have  had  them  running  through  their  veins,  they  know  what  the 
effect  is  on  their  body  and  mind  and  they  do  not  want  them. 

It  seems  to  me  that  in  most  circumstances  these  wishes  should  be 
respected  and  this  should  be  the  touchstone  of  liow  we  regulate  these 
drugs. 

Mr.  Rector.  I  am  certain  when  you  say  that  you  are  thinking  in 
terms  of  fully  informed  consent;  and,  of  course,  coupled  with  the 
ability  to — as  Mr.  Ferleger  has  so  eloquently  expressed — the  right  to 
reject  the  drugs  under  certain  circumstances. 

Mr.  Ellis.  Absolutely,  the  notion  of  informed  consent  cannot  really 
make  any  sense,  if  it  is  not  accompanied  by  the  right  to  refuse  treat- 
ment. 

When  you  think  about  physical  treatments  in  general  medical  prac- 
tice or  in  a  hospital — psychiatry  aside — the  notion  of  forced  treatment 
is  alien.  It  is  difficult  to  think  of  an  example  of  w^hat  that  means. 
It  is  not  something  that  is  very  common  in  our  society.  We  do  not 
think  of  the  providers  of  health  services  forcing  those  services  on 
patients  who  do  not  want  to  receive  them.  Coercion.  The  force  of 
the  State  is  not  going  to  come  down  on  people  who  do  not  want  to 
go  to  the  dentist. 

But,  with  regard  to  psychiatric  treatment,  that  is  not  true.  What 
we  have  heard  today  are  the  serious  medical  and  human  rights  prob- 
lems involved  with  one  kind  of  treatment  that  is  forced  on  people  who 
do  not  want  to  receive  them. 

Mr.  Rector.  We  will  have  further  hearings,  as  you  indicate.  We 
have  explored  the  possibility  of  involving  persons  w^io  have  had 
individual  experiences  with  precisely  the  kind  of  excessive  sedation 
that  we  have  been  discussing.  Also  to  have  discussion  with  persons 
who  have  responsibilities  for  administering  some  of  these  institutions 
and  have  an  interest  in  marketing  the  items.  I  think,  in  future  hearings 
we  will  hear  from  all  the  various  parties  as  to  the  issues  that  we  have 
been  discussing. 

Unless,  there  are  some  comments  to  make  in  closing,  I  think  we  will 
call  this  initial  hearing  to  a  close. 

On  behalf  of  the  Senator  who  had  several  calls  to  vote  I  want  to 
thank  you,  in  his  absence,  for  your  participation  in  our  initial  hearing. 

The  hearings  are  adjourned,  subject  to  the  call  of  the  Chair.^ 

[Whereupon,  at  1:05  p.m.,  the  hearings  were  recessed,  subject  to 
the  call  of  the  Chair.] 
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Additional  statements  and  material  supplied  for  the  record 


Part  1 — Mentally  Handicapped  and  Retarded 


Department  of  Health,  Education,  and  Welfare, 

Food  and  Drug  Administration, 

Rockville,  Md.,  February  6, 1975. 
David  Tatel,  Esq., 
HoGAN  &  Hartson, 
815  Connecticut  Avenue,   Washington,  B.C. 

Dear  Mr.  Tatel  :  As  indicated  in  my  telephone  conversation  with  you  yester- 
day, we  have  assembled  and  copied  the  materials  requested  in  your  letter  of 
November  1,  1974  and  are  transmitting  them  herewith. 

My  memorandum  of  February  4,  1975*  incorrectly  identified  haloperidol  as 
a  phenothiazine.  The  butyrophenone  class  is  not  considered  part  of  the  pheno- 
thiazines  and  there  are  nuances  of  pharmacologic  action  which  support  this 
distinction  in  addition  to  the  difference  in  chemical  structure.  My  confusion  was 
related  to  the  fact  that  haloperidol  is  approved  as  an  anti-psychotic  drug  and 
shows  similar  clinical  activity  to  the  phenothiazines.  My  memorandum  has  been 
amended  to  recognize  this  distinction  on  page  12,  and  the  number  of  phenothia- 
zine NDAs  has  been  reduced  from  11  to  10  on  page  13.  In  addition,  a  sentence 
has  been  added  below  the  table  on  page  11  to  distinguish  the  post-1962  status 
of  the  approval  of  Serentil  from  the  other  NDAs  reviewed.  I  am  enclosing  an 
amended  copy  of  this  memorandum  for  your  use. 

Since  haloperidol  is  not  a  phenothiazine,  the  sponsor  of  the  NDA  for  halo- 
peridol contends  that  it  is  not  covered  by  your  request  for  information  regard- 
ing "the  studies  relating  to  the  usefulness  of  phenothiazines  on  the  mentally 
retarded." 

I  am  enclosing  the  following  materials  : 

1.  A  list  of  published  articles. 

2.  Copies  of  clinical  studies  submitted  to  the  NDAs;  the  names  and  investi- 
gators have  been  deleted  from  these  studies  Avhich  are  identified  as  follows : 

A.  Short  Resume  of  Sparine  Treatment  in  Buildings,  A,  B,  and  C,  dated 
10/29/56. 

B.  The  Use  of  Perphenazine  Syrup  in  the  Severely  Disturbed  Mentally 
Retarded  Child. 

C.  Ten  Case  Reports  on  Sparine  (No  Cover  Letter). 

D.  Compazine  in  Pediatrics — Clinical  Studies. 

E.  February  2,  1959  Letter — Information  on  Use  of  Vespazine  in  Acute 
Mentally  111  Patients. 

F.  Response  to  Stelazine  and  Thorazine,  Singly  and  in  Combination  in 
Chronic,  "Backward"  Patients. 

G.  The  Choice  of  Psychotropic  Drugs  for  Prolonged  Therapy  of  Neuro- 
psychiatric  Disorders. 

H.  Preliminary  Report  on  Clinical  Investigation  with  SKF  No.  4657  dated 
May  8, 1956. 

I.  The  Convulsant  Action  of  Phenothiazine  Derivatives. 

J.  Summary  Report  on  Sch-6673. 

K.  Statistical  Report :  Open-End  Study  of  Mellaril  in  Psychotic  Patients 
Conducted  under  the  Auspeces  of . 

L.  Double-Blind  Evaluation  of  Haldol  and  Placebo  in  Hospitalized  Chil- 
dren with  Psychotic  Manifestations  of  Organic  Brain  Damage. 

M.  Double-Blind  Evaluation  of  Haldol  and  Thioridazine  in  Mentally  Re- 
tarded Xon-Hospitalized  Children. 

N.  Double-Blind  Evaluation  of  Haldol  and  Chlorpromazine  in  Mentally 
Retarded  Children. 


*fEd.  Note  :  See  Exhibit  ID  under  testimony  of  Dennla  J.  Lehr.) 
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O.  Double-Blind  Evaluation  of  Haldol  in  Two  Age  Groups    (Pediatric 
6-12    years    and    adolescents    in    13-15    years)     Suffering    from    Mental 
'  Retardation. 

P.  Double-Blind    Evaluation    of    Haldol    and    Fluphenazine    in    Nonhos- 
pitalized,  Mentally  Retarded  Children. 

Q.  Double-Blind  Evaluation  of  Haldol  and  Thioridazine  in  Hospitalized 
Mentally  Retarded  Children. 

H.  Double-Blind    Evaluation   of   Haldol   and   Trifluoperazine   in    Hospi- 
talized Children  vpith  Psychotic  Manifestations  of  Organic  Brain  Damage. 
IS.  Memo  of  February  6,  1957,  "Use  of  Compazine  in  Children". 
T.  Letter  of  November  8,  1956  "Experience  with  Compazine". 
U.  J  me  6,  1957  Letter  "Results  on  Investigation  with  Vesprin". 
V.  November    25,    1957    Letter,     "Compazine — Use    on    Nine    Epileptic 
Patients." 

W.  November  7,  1958  Letter  Reporting  on  22  Patients  on  SCH-6673. 
X.  A  Double-Blind  Clinical  Evaluation  of  a  New  Phenothiazine  Agent 
with  Chronic  Psychiatric  Patients. 
I  trust  that  this  material  satisfies  the  intent  of  your  request. 
Should  you  wish  to  request  the  material  regarding  the  Haloperidol  studies, 
we  will  make  a  separate  determination  concerning  its  availability  at  that  time. 
A  statement  regarding  the  costs  incurred  by  the  Bureau  in  the  preparation  of 
this  material  will  be  sent  to  you  under  separate  cover. 
Sincerely  yours, 

Thomas  A.  Hayes,  M.D., 
Chief,  Psychopharmacology  Unit. 
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DEPARTMENT  OF  HEALTH.  EDUCATION.  AND  WELFARE 

PUBLIC  HEALTH  SERVICE 

FOOD  AND   DRUG  ADMINISTRATION 

ROCKVIUUE.   MARYLAND     20852 
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NOV  iiii9/b 


Honorable  Birch  Bayh 
Chairman,  Subcommittee  to 

Investigate  Juvenile 

Delinquency 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Bayh:  / 

In  a  discussion  earlier  this  year  wi^h  your  staff,  I  indicated  that 
Commissioner  Schmidt  had  asked  u^io  keep  you  advised  on  matters  re- 
lating to  the  use  of,  tbin^ne'J'dru^  such  as  phenothiazines  in 
juvenile  institutionsT"^ 

In  this  connection,  I  am  submitting  for  your  information  a  copy  of 
the  Food  and  Drug  Administration's  response  to  a  petition  from  the 
law  firm  Hogan  and  Hartson,  acting  on  behalf  of  the  Mental  Health 
Law  Project,  regarding  the  labeling  of  package  inserts  for  pheno- 
thiazines. This  petition  was  discussed  at  the  July  31,  1975  hearing 
of  your  Subcommittee  by  Mr.  Dennis  Lehr  of  Hogan  and  Hartson. 

If  we  can  be  of  further  assistance,  please  let  me  know. 

Sincerely  yours. 


Robert  C.  Wetherell,  Jr.,  Director 
Office  of  Legislative  Services 


Enclosure 
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Dennis  Lehr,  Esq.  NOV  1  1  197^ 

Hogan  &  flartson  -^  '^'^ 

815  Connecticut  Avenue 
Washington,  D.C.  20006 

Dear  Mr.  Lehr: 

This  letter  is  in  response  to  your  petition  of  July  16,  1974,  on  behalf 
of  the  Mental  Health  Lav/  Project,  and  the  supplements  of  November  1  and 
November  26,  1974. 

I  would  first  like  to  review  our  activities  regarding  this  matter,  with 
which  you  may  already  be  familiar.  Following  your  initial  presentation 
in  July,  the- petition  was  evaluated  within  the  Bureau  of  Drugs.  It  was 
agreed  that  you  had  raised  substantial  and  serious  questions  of  concern 
to  the  care  and  treatment  of  the  institutionalized  mentally  retarded, 
particularly  children,  and  that  your  petition  warranted  a  careful  and 
responsible  review.  Consequently,  the  Bureau  of  Drugs  began  a  review  of 
all  of  the  published  literature  and  of  a  number  of  new  drug  application 
files  regarding  phenothiazines.  Numerous  published  articles  and  unpub- 
lished studies  were  identified  as  possibly  bearing  xin  the  safety  and 
efficacy  of  phenothiazines  and  related  drugs  when  used  in  treatment  of 
mental  retardation.  Copies  of  many  of  these  studies,  and  citations  to 
others,  were  provided  to  you  in  February  and  May,  in  response  to  your 
requests.  •  ,     ' 

Secondly,  the  petition  was  referred  to  the  Pediatric  Advisory  Panel  of 
thj  Psychopharmacological  Agents  Advisory  Coninittee  (PAAC)  of  the  Bureau 
of  Drugs.  On  October  7,  Dr.  Hayes  of  the  Bureau  outlined  the  petition, 
provided  copies  to  each  member,  and  asked  for  comments  to  be  sent  to 
Dr.  Robert  Sprague,  Chairman  of  the  Panel.  The  Panel  designated 
Dr.  Sprague  and  Dr.  Ronald  Lipman  to  review  the  responses  of  Panel  mem- 
bers and  determine  wliat  actions  the  Panel  might  recommend  to  the  FDA. 
Responses  v/ere  asked  to  be  in  by  December  1,  so  that  Drs.  Sprague  and 
Lipman  might  complete  their  work  by  January  1,  1975, 

Your  supplements  of  November  1  and  November  26  were  also  distributed  to 
the  Pediatric  Advisory  Panel.  The  principal  change  in  the  petition 
resulting  from  your  November  1  submission  v/as  identification  of  seven 
specific  actions  you  desired  the  Agency  take.  The  November  26  amendment 
revised  the  proposed  language  authorizing  use  of  plienothiazines  in  re- 
tardates for  conditions  (other  than  psychosis)  which  were  specifically 
identified  and  for  which  the  drug  had  been  previously  approved. 

The  American  Association  on  Mental  Deficiency  (AAMD)  became  involved 
through  contact  with  your  client,  the  Mental  Health  Law  Project.  On 
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December  9,  Dr.  Clements,  AAMD  President,  submitted  to  Dr.  Sprague  a 
resolution  of  the  Executive  Committee  of  the  Association  which  supported 
your  petition,  as  amended  in  the  November  26  submission.  A  copy  of  this 
letter  was  included  in  the  Aciency's  files,  as  were  other  letters  sent  to 
Dr.  Sprague  and  FDA  staff  regarding  this  matter. 

On  December  19,  Dr.  Sprague  submitted  his  comments  on  your  petition.  On 
January  17,  Drs.  Lipman  and  Sprague  prepared  a  final  report  entitled 
"Use  of  Psychotropic  Drugs  with  the  Mentally  Retarded."  Also  in  January, 
Dr.  Hayes  of  FDA  met  with  the  Committee  on  Drugs  of  the  American  Academy 
of  Pediatrics  to  discuss  your  petition  and  to  request  their  advice.  Dr. 
Hayes  prepared  a  summary  of  the  material  gathered  and  reviev/ed  by  FDA 
staff  and  consultants  regarding  phenothiazines  in  treatment  of  the 
mentally  retarded.  This  memorandum,  dated  February  4,  has  been  made 
available  to  you. 

At  the  same  time,  in  reference  to  the  aspect  of  your  petition  regarding 
promotional  practices  by  manufacturers  of  phenothiazines,  the  Division 
of  Drug  Advertising  of  the  Bureau  of  Drugs  conducted  a  survey  of  pheno- 
thiazine  advertising  and  promotional  literature. 

On  February  10,  your  petitioh,  the  Hayes  memorandum,'  the  Sprague-Lipman 
report,  and  other  relevant  material  were  extensively  discussed  in  an 
open  session  of  the  Pediatric  Advisory  Panel.  I  understand  that  you 
were  invited  to,  and  did,  participate  in  this  meeting.  The  Panel 
requested  that  all  published  information  on  the  subject  of  medical  use 
of  phenothiazines  (over  180  articles)  be  provided  to  them.  The  members 
were  divided  into  two  groups  for  the  purpose  of  selectively  reviewing 
thci  articles  dealing  with  usage  in  non-psychotic  patients  and  usage  in 
the  retarded  specifically.  On  April  25  the  Panel  met,  and  on  May  23  and 
24,  the  tv/o  groups  met  again  to  discuss  the  results  of  this  review.  The 
reports  of  the  tv/o  groups  were  submitted  to  the  Bureau  of  Drugs  and  to 
members  of  the  PAAC.  At  its  meeting  on  June  2G  and  27,  the  PAAC  voted 
to  accept  the  report  of  the  group  dealing  with  mental  retardation  and 
recommended  that  the  FDA  implement  its  findings. 

In  the  meantime.  Dr.  John  Freeman,  on  behalf  of  the  Committee  on  Drugs 
of  the  American  Academy  of  Pediatrics,  has  submitted  comments  to  the  FDA. 
The  Agency  also  participated  in  a  government-furTded  symposium  on  the  use 
of  psychotropic  drugs  in  the  retarded  conducted  on  May  18,  1975,  in  con- 
junction with  a  meeting  of  the  American  Association  on  Mental  Deficiency. 
I  understand  that  you  also  participated  in  this  symposium. 

I  believe  the  Agency  is  now  in  a  position  to  respond  to  the  major  points 
of  your  petition.  This  response  is  bas^d  upon  the  record  discussed  above 
and  the  evaluations  and  recommendations  of  the  Bureau  of  Drugs. 
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The  , Agency  and  you  are  in  substantial  agreement  on  the  followinq  basic 
factual  and  philosophical  issues:  (A)  There  is  no  evidence  in  the 
relevant  published  and  unpublished  studies  demonstratinci  that  phenothia- 
zines  and  related  antipsychotic  drugs  provide  any  benefit  to  the  patient 
v;ith  uncomplicated  mental  retardation.  Therefore,  these  druqs  should 
not  be  used  in  such  oationts.   (B)  Phenothiazines  and  related  antipsy- 
chotic drugs  are  effective  in  the  treatment  of  psychosis  and  certain 
other  specifically  diagnosed  conditions  which  may  occur  in  a  mentally 
retarded  patient.  The  benefit-to-risk  assessment  justifies  the  continued 
marketing  of  these  drugs  for  these  purposes.   (C)  In  treatment  of 
mentally  retarded  patients  with  phenothiazines  and  related  drugs,  proper 
diagnosis  may  be  lacking;  dosages  employed  may  be  larger  than  needed  to 
achieve  a  justifiable  therapeutic  effect;  administration  may  frequently 
be  continued  for  unnecessarily  long  periods;  and  monitoring  of  patients 
may  be  generally  inadequate.  These  problems  are  related  to  other  diffi- 
culties experienced  in  institutions  for  the  mentally  disabled,  sucti  as 
overcrowding,  custodial  approaches  to  therapy,  insufficient  availability 
of  high  quality  medical  and  professional  personnel,  and  outdated 
facilities.  Our  expert  advisors  also  express  concern  over  administrative 
pressures  on,  and  local  attitudes  toward,  the  treatment  of  the  mentally 
retarded.   (D)  This  continuing  excessive  and  poorly  supervised  use  of 
phenothiazines  and  related  dr'ugs  demands  that  the  public,  and  particularly 
those  directly  involved  in  the  health,  training,  and  maintenance  of  the 
mentally  retarded,  be  informed  of  the  limitations  on  use  of  these  drugs, 
so  that  usage  may  be  based  on  correct  and  current  information. 

Having  said  this,  I  must  now  turn  to  the  areas  in  which  there  are  differ- 
ences between  your  position  and  ours.  Non-psychotic  mental  retardates 
may  exhibit  behaviors  which  interfere  with  their  ability  to  participate 
in  programs  of  recreational,  vocational,  or  educational  value.  Some 
patients  are  frequently  prone  to  periods  of  excitation,  withdrav/al,  and 
mood  lability  or  self-destructive  conduct.  Exactitude  in  diagnosis  may 
be  difficult  or  impossible.   Institutionalized  patients  may  exhibit  mani- 
festations pf  retardation,  educational  and  social  deprivation,  isolation 
and  environmental  rigidity;  these  factors  may  combine  to  elicit  symptoms 
demanding  treatment  irrespective  of  ttie  primary  etiology  and  in  the 
absence  of  findings  clearly  pathognomonic  of  psychosis.  There  are 
retarded  patients  who  experience  complications  wliich  may  warrant  the  use 
of  phenothiazine-type  drugs.  If  data  on  the  safety  and  efficacy  of  these 
"drugs  suggest  a  benefit-to-risk  ratio  favorable  to  usage,  the  products 
should  be  available  and  properly  labeled  for  those  uses  as  well.  Our 
most  recent  efforts  have  been  directed  toward  examining  all  available 
evidence  of  the  effectiveness  of  these  drugs  on  various  behavioral  ab- 
normalities in  the  retarded  and  to  an  assessment  of  the  undesirable  or 
•adverse  effects  of  this  usage.  That  mahufacturers  have  not  sought  to 
make  or  support  such  claims  for  phenothiazines  dees  not  indicate,  let 
alone  prove,  that  the  drugs  are  not  effective  for  such  uses  or  that  sub- 
stantial evidence  does  not  exist  to  demonstrate  such  effectiveness.  On 
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the  other  hand,  the  current  usage  of  the  drugs  for  these  purposes  is  not 
legal  evidence  of  effectiveness.   It  may  be  evidence  of  a  belief  of 
effectiveness,  or  of  a  misunderstanding  of  the  intended  purposes  of  the 
drug,  or  both.  Without  a  thorough  review  of  all  data  relevant  to  this 
question,  the  FDA  can  neither  approve  this  use  nor  convince  physicians 
of  the  impropriety  of  such  use.   It  would  bo  a  disservice  to  mentally 
retarded  persons  if,  as  a  result  of  FDA's  restricting  use  of  phenothia- 
zines  to  diagnosed  psychotics,  physicians  began  profligately  diagnosing 
psychoses  in  order  to  use  the  drugs  for  purposes  which  they  continued  to 
believe  valid. 

Of  course,  determining  effectiveness  is  just  part  of  the  decision-making 
process;  consideration  must  be  given  to  the  risks  arising  from  such  uses. 
Only  if  the  benefits  outweigh  the  risks  can  the  use  of  any  drug  be 
approved.  Many  of  the  adverse  effects  of  the  anti-psychotic  drugs  are 
known;  these  are  described  in  considerable  detail  in  the  labeling  together 
with  extensive  warnings  and  cautionary  statements  designed  to  minimize 
the  possibility  of  encountering  adverse  effects  in  clinical  usage.  You 
have  referred  to  an  additional  effect,  cognitive  impairment;  our  review 
has  been  directed  toward  documenting  possible  evidence  of  this  phenorenon. 
I  will  discuss  this  in  detail  in  paragraph  3.  To  the  extent  that  any 
uses  pose  a  likelihood  of  unusual  problems  or  require  special  care  on  the 
part  of  the  prescribing  physician,  information  about  these  precautions 
must  appear  in  the  labeling.  Paragraph  4  deals  further  with  this  aspect. 

Turning  to  the  specific  requests  for  action  made  in  your  November  1 
letter  (as  amended  by  the  November  26  letter),  the  following  remarks  are 
in  order: 

1.  You  ask  that  "all  package  inserts  (for  phenothiazines)  contain  a 
statement  that  the  drugs  have  not  been  approved  for  the  control  or 
management  of  resident  behavior  in  institutions  for  the  mentally  re- 
tarded, absent  a  psychiatric  diagnosis  indicating  tlie  presence  of  a 
specifically  identified  psychotic  condition  or  other  specifically 
identified  conditions  for  which  the  drug  has  been  previously  approved." 

The  Bureau  of  Drugs  has  determined  that  substantial  evidence  exists 
to  conclude  that  chlorpromazine  and  thioridazine  are  effective  for  the 
treatment  of  severe  behavior  problems  in  menfally  retarded  patients. 
When  weighed  against  the  risks,  this  evidence  justifies  tlie  use  of 
these  two  drugs  in  these  patients  and  the  labeling  will  be  revised  to 
reflect  approval  for  this  use.  In  the  presence  of  this. evidence,  we 
believe  that  the  specific  statement  you  suggest  should  not  be  included 
in  the  labeling  of  these  products.  I  am  enclosing  a  summary  of  the 
basis  of  the  Bureau's  determination  with  relevant  citations. 
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In  the  case  of  several  other  phenothiazines,  our  advisors  find 
sup^jortive  evidence,  but  not  "substantial  evidence,"  of  efficacy  for 
the  treatment  of  severe  behavior  problems  in  the  mentally  retarded 
patient.  Failing  to  meet  the  statutory  test  of  substantial  evidence, 
these  data  do  not  justify  labeling  of  these  products  for  sucli  new 
uses  at  this  time. 

In  light  of  these  data  and  of  the  concern  that  these  drugs  may  con- 
tinue to  be  used  for  treatment  of  minor  behavior  problems,  or  for 
mere  custodial  purposes,  I  believe  it  appropriate  to  request  that  the 
labeling  for  the  other  phenothiazines  be  revised  to  include  a  refer- 
ence to  the  lack  of  substantial  evidence  of  effectiveness  for  this 
usage. 

The  Bureau  of  Drugs  and  its  advisors  are  continuing  the  review  of 
evidence  regarding  uses  of  phenothiazines  in  other  types  of  non- 
psychotic  patients  and  are  initiating  a  review  of  the  evidence  of 
effectiveness  for  other  classes  of  anti-psychotic  agents  in  mentally 
retarded  patients.  Although  these  questions  are  outside  of  the  scope 
of  your  petition,  I  will  be  happy  to  inform  you  of  the  results  of 
these  further  investigations  as  they  are  completed. 

2.  You  ask  that  "the  term  'disturbed  children'  in  the  package  inserts 
for  Mellaril,  Thorazine,  or  any  other  phenothiazines  be  deleted  and 
be  replaced  with  more  precise  language  which  indicates  that  the  drug 
is  approved  for  the  treatment  of  only  those  children  with  a  specifi- 
cally identified  psychotic  condition  or  other  specifically  identified 
conditions  for  which  the  drug  has  been  previously  approved."  The  in- 
tent of  this  change  appears  to  be  to  make  it  clear  that  behavioral 
problems  in  the  retarded  child  are  not  an  approved  indication  for 
these  drugs  unless  the  problems  are  directly  related  to  psychosis  or 
other  specific  conditions. 

We  agree  that  the  term  disturbed  children  is  imprecise,  referring  at 
once  to  behavior  which  may  be  exhibited  by  retardates,  psychotic,  and 
emotionally  troubled  children.  The  usefulness  of  the  phenothiazines 
in  psychotic  children  is  well-established.  As  described  above,  we  have 
completed  our  review  of  the  evidence  related  to  the  effectiveness  of 
these  drugs  in  retardates  with  behavior  disturbances  such  as  excitation, 
withdrawal,  mood  lability,  and  sel f-destructi veness,  and  have  concluded 
that  two  drugs  are  effective  in  such  persons.  We  intend  to  request 
revised  labeling  to  describe  the  particular  symptoms  and  behavior  pro- 
blems for  which  there  is  clear  evidence  of  effectiveness  in  mentally 
retarded  persons,  whether  adults  or  children.  The  review  of  the  data 
related  to  the  effectiveness  of  the  phenothiazines  in  non-psychotic, 
non-retarded  children  with  disturbed  behavior  is  nearly  complete.  I 
anticipate  that  it  will  soon  be  possible  for  tiie  Bureau  of  Drugs  to 
reach  a  conclusion  regarding  the  probably  effective  indication  for  use 
of  the  phenothiazines  in  "disturbed  cliildren." 
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3.  You  ask  that  "all  package  inserts  for  phenothiazines  contain  a 
clear  warning  that  recent  studies  show  the  drugs  may  impair  cognitive 
abilities  in  the  short  run,  that  no  acceptable  studies  have  been  done 
v/hich  indicate  whether  and  to  what  extent  the  drugs  may  impair  cogni- 
tive abilities  in  the  long  run,  and  that  iuipairment  of  cognitive 
abilities  is  particularly  harmful  to  children  and  mentally  retarded 
persons. " 

Under  regulations  proposed  on  April  7,  1975,  a  warning  is  required  to 
be  included  in  drug  labeling  when  there  is  reasonable  evidence  of  an 
association  of  a  serious  hazard  with  the  drug;  a  causal  relationship 
need  not  have  been  proved.  We  might  agree  that  impairment  of  cognitive 
abilities  in  children  and  mentally  retarded  persons  is  particularly 
damaging.  We  are  not  yet  satisfied,  however,  that  there  is  reasonable 
evidence  associating  approved  use  of  phenothiazines  with  cognitive 
impairment  in  the  short  run.  Hard  data  are  lacking,  and,  as  you  note, 
absent  altogether  with  regard  to  long-term  use.  Discussions  among  our 
staff  and  advisory  committee  members  have  identified  many  critical 
variables  including  dosage,  iveight  of  patient,  and  the  type  and/or 
severity  of  the  maladaptive  or  disruptive  behavior.  Until  there  is 
reasonable  evidence  on  this  point,  we  cannot  require  a  warning  in  the 
labeling. 

It  might  also  be  noted  that  the  same  evidentiary  requirements  apply  to 
adverse  drug  reactions  under  the  proposed  regulations.  The  only  differ- 
ence between  an  effect  listed  under  the  "Warnings"  section  and  one 
listed  under  "Adverse  Reactions"  is  the  seriousness  of  the  hazard. 
While  we  agree  that  cognitive  impairment  in  children  and  mental  retar- 
dates is  a  serious  concern,  it  is  not  necessary  to  determine  at  this 
time  under  which  section  of  the  labeling  ("Warnings"  or  "Adverse  Reac- 
tions") the  problem  would  be  listed  if  sufficient  evidence  appears  in 
the  future  reasonably  associating  the  impairment  with  the  drug  use. 

4.  You  ask  that  "the  package  insert  for  each  phenothiazine  (be  revised) 
to  state  that  special  precautions  and  monitoring  must  be  used  because 
institutionalized  mentally  retarded  persons  may  not  be  able  adequately 
to  verbalize  or  compiunicat'e  adverse  effects." 

We  agree  that  a  statement  to  this  effect  should  be  included  in  the 
labeling  of  the  two  products  for  which  usage  in  this  population  will 
be  approved.   In  addition  to  existing  precautions  regarding  drug  accu- 
mulation, periodic  discontinuance  will  be  recommended  in  retarded 
patients. 

5.  You  ask  that  FDA  "notify  all  institutions  for  the  mentally  retarded 
that  phenothiazines  are  not  approved  for  the  control  of  behavior  unless 
a  mentally  retarded  resident  has  a  diagnosed,  specifically  identified 
psychotic  condition  or  other  specifically  identified  conditions  for 
which  the  drug  has  been  previously  approved." 
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As  I  indicated  in  paragraph  1  above,  there  is  substantial  evidence 
of  the  effectiveness  of  certain  phenothiazines  for  certain  behaviors 
manifested  by  retarded  patients.  I  intend  to  utilize  the  most  effec- 
tive means  available  to  describe  to  the  medical  and  health  care 
communities,  and  the  public,  the  results  of  the  extensive  review  we 
have  undertaken  and  the  conclusions  we  have  reached  at  this  point. 
Related  warnings  and  precautions  will  also  be  publicized,  as  will 
those  uses  and  practices  which  are  found  not  to  be  supported  by  sub- 
stantial evidence  of  effectiveness. 

6.  You  ask  that  "the  package  insert  for  each  phenothiazine  (be  revised) 
to  state  that  the  drug  should  be  prescribed  only  by  fully  licensed 
physicians  and  not  by  medical  personnel  with  licenses  limited  to  in- 
stitutional practice." 

Your  submissions  failed  to  include  any  evidence  or  rationale  for  such 
a  revision.  Your  paper  "Legal  Restrictions  on  the  Use  of  Phenothiazines 
in  Institutions  for  the  Mentally  Retarded,"  prepared  for  the  American 
Association  on  Mental  Deficiency  symposium  in  May,  1975,  did  contain 
a  brief  discussion  of  the  use  of  foreign  medical  graduates  in  mental 
institutions,  but  also  lacked  hard  data  justifyinrj  the  restriction 
you  propose. 

The  FDA  has  taken  the  legal  position  that  it  can  impose  extraordinary 
controls  over  the  distribution  and  dispensing  of  drugs  when  such  con- 
trols are  necessary  to  reduce  the  risks  to  individual  patients  and  to 
society.  Such  controls,  which  are  based  upon  a  broad  interpretation 
of  the  phrase  "conditions  of  use"  in  Section  505  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  were  first  applied  to  methadone.  As  you  are 
probably  aware,  a  Federal  District  Court  has  found  that  FDA  has  no  such 
authority  in  that  situation,  and  the  case  is  now  pending  in  the  United 
States  Court  of  Appeals.   (American  Pharm.  Assoc,  vs.  Weinberger,  377:F 
Supp.  824  (D.D.C.  1974),  on  appeal  D.  C.  Cir.  Docket  Mo.  74-1989.) 

For  this  Agency  to  impose  the  restrictions  you  suggest  would,  in  our 
opinion,  require  FDA  to  demonstrate  a  serious  public  health  hazard 
arising  from  the  use  of  phenothiazines  by  physicians  with  limited 
licenses.  I  would  note  that  this  group  includes  foreign-trained  phy- 
sicians residing  in  the  United  States  for  the  first  time,  natural-born 
United  States  citizens  who  received  medical  training  abroad,  interns 
and  residents  trained  in  the  United  States  who  have  not  yet  received 
full  licensure,  and  physicians  licensed  in  a  state  other  than  that  in 
which  they  practice  (e.g..  Federal  employees  in  military,  Veterans 
Administration,  or  Public  flealth  Seryice  facilities).  Moreover,  FDA 
would  need  to  show  that  the  restrictions  v/ould  reasonably  be  expected 
to  reduce  the  hazard.  He  do  not  have  any  evidence  at  this  time  to 
support  the  regulatory  action  which  you  have  requested. 
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This  does  not  niean  to  suggest  that  we  are  not  sympathetic  to  the 
problem  of  inadequate  medical  care  in  institutions  for  the  mentally 
retarded.  We  believe  that  patients  in  such  institutions  need  and 
should  have  the  highest  standard  of  care  possible.  We  also  believe 
that  antipsychotic  drugs  are  powerful  agents  which  should  not  be  used 
in  lieu  of  adequate  facilities  and  staff  and  effective  therapy  pro- 
grams. Improper  use  is  not  condoned  by  the  FDA. 

7.  You  ask  that  FDA  "initiate  immediately  an  investigation  of  the 
advertising,  distribution  and  marketing  practices  of  the  phenothia- 
zine  manufacturers  to  determine  whether  and  to  what  extent  they  are 
promoting  or  knowingly  shipping  phenothiazines  for  the  purpose  of 
managing  and  controlling  the  mentally  retarded  in  violation  of  Section 
505  of  the  Food,  Drug,  and  Cosmetic  Act." 

We  reviewed  all  advertising  and  promotional  literature  submitted  by 
holders  of  new  drug  applications  for  phenothiazines  since  January,  1974, 
The  approved  .label ing  for  several  products  contains  evidence  which 
suggests  that  phenothiazines  are  useful  in  the  treatment  of  certain 
symptoms  associated  with  mental  retardation.  Examples  of  promotional 
representations  for  administration  of  tlisse  drug  .products  to  retardates 
v/ere  examined  and  found  not  to  exceed  the  permissible  advertising 
activity  in  relation  to  the  approved  labeling.  The  printed  materials 
disclosed  no  evidence  of  any  violative  practice. 

Although  it  is  always  possible  that  some  of  the  v/ording  in  the  approved 
labeling  could  be  emphasized  selectively  by  a  manufacturer's  sales 
representative  during  an  oral  presentation,  we  have  no  evidence  of  such 
practices  actually  occurring  with  these  products.  Investigation  and 
documentation  of  such  violative  practices  is  exceedingly  difficult  and 
requires  considerable  time  and  effort.  Given  the  competing  priorities 
for  Agency  resources  and  the  absence  of  any  evidence  from  you  or  from 
■our  files  indicating  potentially  violative  acts  by  detail  men,  we  will 
not  extend  the  investigation  of  promotional  activities  to  include  oral 
presentations. 

I  hope  this  response  adequately  explains  what  decisions  have  been  made 
and  how  these  decisions  will  be  implemented.   I  regret  that  v/e  could  not 
agree  to  the  specific  proposals  in  paragraphs  3'and  6,  and  part  of  7. 
Decisions  on  the  requests  in  paragraphs  1,  2  and  4  have  been  reached, 
based  on  the  review  of  the  efficacy  data  for  the  phenothiazines.  I  am 
considering  deferral  of  the  notification  requested  in  paragraph  5  until 
I  have  received  the  report  of  the  review  of  the  non-phenothiazine  anti- 
psychotic drugs  although,  as  an  alternative,  a  preliminary  notice  relating 
to  the  phenothiazines  could  be  issued  as  soon  as  the  language  and  proce- 
dures are  worked  out. 
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In  closing,  I  wish  to  commend  your  firm  for  its  diligence  in  pursuing 
this  matter  and  for  its  patience  in  allowing  the  deliberative  processes 
of  the  Food  and  Drug  Administration  to  v/ork  in  the  sober  fashion  this 
matter  deserves.  You  have  performed  a  valuable  service  to  the  American 
people  and,  particularly,  to  the  mentally  retarded  in  calling  this 
situation  to  our  attention  and  public  scrutiny. 

Sincerely, 


Alexander  M.  Schmidt,  M.D. 
Commissioner  of  Food  and  Drugs 

Enclosure 
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Summary  for  Basis  of  Approval 


NDA  11,808 

Applicant:  Sandoz  Pharmaceuticals 
I.    Indications: 
Existing 

Based  on  a  reviev/  of  this 
drug  by  the  National  Academy  of 
sciences  -  National  Research 
Council  and/or  other  information, 
FDA  has  classified  the  indica- 
tions as  follows: 

Effective:  The  management  of 
manifestations  of  psychotic  dis- 
orders. 

The  short-term  treatment  of 
moderate  to  marked  depression 
v/ith  variable  degrees  of  anxiety 
in  patients  with  depressive 
neurosis. 

"Probably"  effective:  The 
control  of  moderate  to  severe 
agitation,  hyperactivity,  or 
aggressiveness  in  disturbed 
children. 

"Possibly"  effective: 
Alcohol  withdrawal  syndrome. 
Intractable  pain,  senility. 

Final  classification  of  the 
less-than-effective  indications 
requires  further  investigation. 


Drug  Generic  Name:  Thioridazine 
Drug  Trade  Name:  Mellaril 

Proposed 

Based  on  a  review  of  this 
drug  by  the  National  Academy  of 
sciences  -  National  Research 
Council  and/or  other  information, 
FDA  has  classified  the  indica- 
tions as  follows: 

Effective:  The  management  of 
manifestations  of  psychotic  dis- 
orders . 

The  short-term  treatment  of 
moderate  to  marked  depression 
with  variable  degrees  of  anxiety 
in  patients  with  depressive 
neurosis.  For  the  treatment  of 
severe  behavior  problems  of 
combativeness,  explosive  hyper- 
excitability  (which  cannot  be 
accounted  for  by  immediate  pro- 
vocations) and  in  hyperkinesis 
(persistant  over  activity)  in 
mentally  retarded  patients. 

"Possibly"  effective: 
Alcohol  withdrawal  syndrome. 
Intractable  pain,  senility. 

Final  classification  of  the 
less-than-effective  indications 
requires  further  investigation. 


II.   Dosage: 

Existing 

Dosage  must  be  individualized 
according  to  the  degree  of  mental 
and  emotional  disturbance.  In  all 
cases,  the  smallest  effective 


Proposed 

Dosage  must  be  individualized 
according  to  the  degree  of  mental 
and  emotional  disturbance.  In  all 
cases,  the  smallest  effective 
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Existing 

dosage  should  be  determined  for 
each  patient. 
Adults 

Psychotic  manifestations:  The 
usual  starting  dose  is  50  to  100 
mg.  three  times  a  day,  with  a 
gradual  increment  to  a  maximum 
of  800  mg.  daily  if  necessary. 
Once  effective  control  of 
symptoms  has  been  achieved,  the 
dosage  may  be  reduced  gradually 
to  determine  the  minimum  main- 
tenance dose.  The  total  daily 
dosage  ranges  from  200  to  800  mg., 
divided  into  two  to  four  doses. 
Depressive  neurosis,  alcohol 
withdrawal  syndrome,  intractable 
pain,  senility:  The  usual  start- 
ing dose  is  25  mg.  three  times  a 
day.  Dosage  ranges  from  10  mg. 
two  to  four  times  a  day  in  milder 
cases  to  50  mg.  three  or  four 
times  a  day  for  more  severely 
disturbed  patients.  The  total 
daily  dosage  range  is  from  20  mg. 
to  a  maximum  of  200  mg. 
Children 

Mellaril  (thioridazine)  is 
not  intended  for  children  under 
2  years  of  age.  For  children 
aged  2  to  12  the  dosage  of 
thioridazine  hydrochloride 
ranges  from  0.5  mg.  to  a  maximum 
of  3.0  mg/Kg.  per  day.  For 
children  with  moderate  disorders 
10  mg,  two  or  three  times  a  day 
Is  the  usual  starting  dose.  For 
hospitalized,  severely  disturbed, 
or  psychotic  children,  25  mg.  two 
or  three  times  daily  is  the  usual 
starting  dose.  Dosage  may  be  in- 
creased gradually  until  optimum 
therapeutic  effect  is  obtained 
or  the  maximum  has  been  reached. 


Proposed 

dosage  should  be  determined  for 
each  patient. 
Adults 

Psychotic  manifestations,  mentally 
retarded  patients  with  severe  behavior 
problems  and/or  hyperkinesis 
(persistent  overactivity): 
The  usual  starting  dose  is  50  to 
100  mg.  three  times  a  day  with 
a  gradual  increment  to  a  maximum 
of  800  mg.  daily  if  necessary. 
Once  effective  control  of  symptoms 
has  been  achieved,  the  dosage  may 
be  reduced  gradually  to  determine 
the  minimum  maintenance  dose.  The 
total  daily  dosage  ranges  from 
200  to  800  mg,  divided  into  two 
to  four  doses.  There  is  little 
evidence  that  behavior  improvement 
in  mentally  retarded  patients  is 
further  enhanced  by  doses  beyond 
400  mg.  per  day. 
Depressive  neurosis,  alcohol 
withdrawal  syndrome,  intractable 
pain,  senility:  The  usual  start- 
dose  is  25  mg.  three  times  a  day. 
Dosage  ranges  from  10  mg.  two 
to  four  times  a  day  in  milder 
cases  to  50  mg.  three  or  four 
times  a  day  for  more  severely 
disturbed  patients.  The  total 
daily  dosage  range  is  from  20  mg. 
to  a  maximum  of  200  mg. 
Children 

Mellaril  (thioridazine)  is 
not  intended  for  children  under 
2  years  of  age.  For  children 
aged  2  to  12  the  dosage  of 
thioridazine  hydrochloride  ranges 
from  0.5  mg.  to  a  maximum  of  3.0 
"ig./Kg.  per  day.  For  children 
with  moderate  disorders  10  mg. 
two  or  three  times  a  day  is  the 
usual  starting  dose.  For  hos- 
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Existing 


III.  Precautions 

Existing 

Precautions:  From  a  clinical 
experience  extending  to  more 
than  10  million  patients,  it  is 
apparent  that  major  adverse  re- 
actions have  occurred  rarely  with 
Mellaril  (thioridazine).  L-euko- 
penia  and/or  agranulocytosis  and 
conclusive  seizures  have  been  re- 
ported but  are  infrequent. 
Mellaril  has  been  shown  to  be 
helpful  in  the  treatment  of  be- 
havioral disorders  in  epilept 
patients,  but  anticonvulsant 
medication  should  also  be  main- 
tained. Pigmentary  retinopathy, 
which  has  been  observed  in 
patients  taking  larger  than 
recommended  doses  over  long 
periods  of  time,  is  characterized 
by  diminution  of  visual  acuity, 
brownish  coloring  of  vision, 
and  impairment  of  night  vision; 
examination  of  the  fundus  discloses 
deposits  of  pigment.  The 
possibility  of  this  complication 
may  be  avoided  by  remaining  with- 
in the  recommended  limits  of     i 
dosage. 


Proposed 

pi  tali  zed,  severely  disturbed, 
or  psychotic  children,  25  mg.  two 
or  three  times  daily  is  the  usual 
starting  dose.  Dosage  may  be 
Increased  gradually  until  optimum 
therapeutic  effect  is  obtained 
or  the  maximum  has  been  reached. 
There  is  little  evidence  that 
behavior  improvement  in  mentally 
retarded  patients  is  further  en- 
hanced by  doses  beyond  400  mg 
per  day. 


Proposed 

Precautions:  Mellaril  does  not 
Intensify  the  action  of  anti- 
convulsant drugs;  when  Mellaril 
is  employed  in  the  treatment  of 
behavioral  disorders  in  epileptic 
patients,  anticonvulsant  medication 
should  be  maintained  at  therapeutic 
levels.  Seizures  have  been  re- 
ported occasionally,  suggesting 
that  Mellaril  may  lower  the  con- 
vulsive threshold. 

Leukopenia  and/or  agranulocytosis 
have  been  reported  infrequently. 
Unexplained  fever  and  soreness  in- 
the  mouth  or  throat  may  be  the  first 
clinical  manifestations  of  serious 
depressions  of ' the  white  cell 
population.  Appropriate  laboratory 
examinations  should  be  instituted 
promptly. 

Pigmentary  retinopathy,  which 
has  been  observed  in  patients 
taking  larger  than  recommended 
doses  over  long  periods  of  time, 
is  characterized  by  diminution  of 
visual  acuity,  brownish  coloring 
of  vision,  and  impairment  of  night 
vision;  examination  of  the  fundus 
discloses  deposits  of  pigment.  The 
possibility  of  this  complication 
may  be  avoided  by  remaining  with- 
in the  recommended  limits  of 

dosage. 
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Existing 

Where  patients  are  participating 
in  activities  requiring  complete 
mental  alertness  (e.g.,  driving) 
it  is  advisable  to  administer  the 
phenothiazines  cautiously  and  to 
increase  the  dosage  gradually. 
Female  patients  appear  to  have  a 
greater  tendency  to  orthostatic 
hypotension  than  male  patients. 
The  administration  of  epinephrine 
should  be  avoided  in  the  treat- 
ment of  drug-induced  hypotension 
in  view  of  the  fact  that  pheno- 
thiazines may  induce  a  reversed 
epinephrine  effect  on  occasion. 
Should  a  vasoconstrictor  be  re- 
quired, the  most  suitable  are 
levarterenol  and  phenylephrine. 

It  is  recommended  that  a 
daily  dose  in  excess  of  300  mg, 
be  reserved  for  use  only  in 
severe  neuropsychiatric  con- 
ditions. 


Proposed 

Where  patients  are  participating 
in  activities  requiring  complete 
mental  alertness  (e.g.,  driving) 
it  is  advisable  to  administer  the 
phenothiazines  cautiously  and  to 
increase  the  dosage  gradually. 
Female  patients  appear  to  have  a 
greater  tendency  to  orthostatic 
hypotension  than  male  patients. 
The  administration  of  epinephrine 
should  be  avoided  in  the  treat- 
ment of  drug-induced  hypotension 
in  view  of  the  fact  that  pheno- 
thiazines may  induce  a  reversed 
epinephrine  effect  on  occasion. 
Should  a  vasoconstrictor  be  re- 
quired, the  most  suitable  are 
levarterenol  and  phenylephrine. 

It  is  recommended  that  a 
daily  dose  in  excess  of  300  mg. 
be  reserved  for  use  only  in 
severe  neuropsychiatric  con- 
ditions. 

Mentally  retarded  patients 
may  not  report  or  communicate 
effectively  regarding  the 
occurrence  of  adverse  effects; 
special  monitoring  may  be 
necessary  to  overcome  verbal 
deficits  in  these  patients. 

Although  thioridazine  does 
hot  impair  intellectual  function- 
ing as  measured  by  standardized 
I.Q.  tests  and  other  psychometric 
tests,  there  is  the  possibility 
that  it  may  reduce  learning  per- 
formance if  high  doses  are  used 
and/or  if  it  is  prescribed  for 
long  periods  of  time.  Careful 
consideration  of  improvement  in 
severe  behavior  problems  should 
be  balanced  against  possible  re- 
duction in  learning  performance, 
for  each  individual  case. 
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Existing 


Proposed 

There  is  inadequate  information 
about  the  effects  of  thioridazine  when 
administered  continually  for  more 
than  six  months.  Periodic  discon- 
tinuation should  be  tried  (once  or 
twice  a  year)  to  assess  the  effects 
on  the  behavioral  problems  and  to 
decide  v/hether  the  maintenance  dose 
could  be  lowered  or  the  drug  therapy 
could  be  discontinued. 


NDA  9-149 
11-120 


Applicant:  Smith,  Kline  and  French 
I.    Indications: 

Existing 

Based  on  a  review  of  this 
drug  by  the  National  Academy 
of  Sciences-National  Research 
Council  and/or  other  infor- 
mation, FDA  has  classified 
the  indication  as  follows: 

Effective:  For  the  manage- 
ment of  the  manifestations  of 
psychotic  disorders.. 

To  control  nausea  and 
■vomiting. 

For  control  of  the  mani- 
festations of  manic-depress- 
ive illness  (manic  phase). 

For  relief  of  intractable 
hiccups. 

Prior  to  surgery,  to  con- 
trol restlessness  and  appre- 
hension. 

For  control  of  acute  inter- 
mittent porphyria. 

As  an  adjunct  in  the  treat- 
ment of  tetanus. 


Drug  Generic  Name:  Chlorpromazine 
Drug  Trade  Name:  Thorazine 


Proposed  / 

Based  on  a  review  of  this 
drug  by  the  National  Academy 
of  Sciences-National  Research 
Council  and/or  other  infor- 
mation, FDA  has  classified 
the  indication  as  follows: 

Effective:  For  the  manage- 
ment of  the  manifestations  of 
psychotic  disorders. 

To  control  nausea  and 
vomi  ti  ng . 

For  control  of  the  mani- 
festations of  manic-depress- 
ive illness  (manic  phase). 

For  relief  of  intractable 
hiccups. 

Prior  to  Surgery,  to  con- 
trol restlessness  and  appre- 
hension. 

For  control  of  acute  inter- 
mittent porphyria. 

As  an  adjunct  in  the  treat- 
ment of  tetanus. 
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Existing 

Probably  effective:  In 
mild  alcohol  withdrawal,  to  re- 
duce agitation,  tension,  nau- 
sea and  vomiting  in  patients 
under  close  supervision. 

For  the  control  of  moderate 
to  severe  agitation,  hyper- 
activity or  aggressiveness  in 
disturbed  children. 

Possibly  effecitve:  In 
cancer  and  severe  pain:  to  re- 
duce apprehension  and  suffer- 
ing; to  reduce  narcotic  re- 
quirements. 

For  control  of  excessive 
anxiety,  tension  and  agitation 
as  seen  in  neuroses. 

Final  classification  of 
the  less-than-effective  in- 
dications requires  further 
Investigation. 


II.   Dosage: 


Existing 

Psychiatry: 

Increase  dosage  gradually 
until  symptoms  are  controlled. 
Maximum  improvement  may  not 
be  seen  for  weeks  or  even 
months.  Continue  optimum 
dosage  for  2  weeks;  then 
gradually  reduce  dosage  to 
the  lowest  effective  main- 
tenance level.  Adults: 
office  patients  or  out- 
patients. 

Oral:  10  mg.  t.i.d.  or 
q.i.d.,  or  25  mg.  b.i.d.  or 
t.i.d.  MORE  SEVERE  CASES  - 
Oral:  25  mg.  t.i.d.  After 


Proposed 

For  the  treatment  of  severe 
behavior  problems  of  combativeness, 
explosive  hyperexcitability  (which 
cannot  be  accounted  for  by  immediate 
provocations)  and  in  hyperkinesis 
(persistent  overactivity). 

Probably  effective:  In  mild 
alcohol  withdrawal,  to  reduce 
agitation,  tension,  nausea  and 
vomiting  in  patients  under  close 
supervision. 

Possibly  effective:  In  cancer 
and  severe  pain:  to  reduce  appre- 
hension and  suffering;  to  reduce 
narcotic  requirements. 

For  control  of  excessive  anxiety, 
tension  and  agitation  as  seen  in 
neuroses. 

Final  classification  of  the  less- 
than-effective  indications  requires 
further  investigation. 


Proposed 

Psychiatry: 

Increase  dosage  gradually 
until  symptoms  are  controlled. 
Maximum  improvement  may  not 
be  seen  for  weeks  or  even 
months.  Continue  optimum 
dosage  for  2  weeks;  then  gradually 
reduce  dosage  to  the  lov/est  effective 
maintenance  level.  Adults:  office 
patients  or  outpatients. 

Oral:  10  mg.  t.i.d.  or  q.i.d., 
or  25  mg.  b.i.d.  or  t.i.d.  MORE 
SEVERE  CASES--  Oral:  25  mg.  t.i.d. 
After  1  or  2  days,  daily  dosage  may 
be  increased  by  20-50  mg.  at  semi- 
weekly  intervals  until  patient  be- 
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Existing 

1  or  2  days,  daily  dosage 
may  be  increased  by  20-50  mg. 
at  semi-weekly  intervals  until 
patient  becomes  calm  and 
cooperative.  PROMPT  CONTROL 
OF  SEVERE  SYMPTOMS  -  I.H.  25  mg. 
(1  ml.).  If  necessary,  repeat 
in  1  hour.  Subsequent  doses 
should  be  oral,  25-50  mg.  t.i.d. 

HOSPITALIZED  PATIENTS:  ACUTELY 
AGITATED.  MANIC,  OR  DISTURBED  - 
r.M.:  25  mg.  Cl  ml.).  If 
necessary,  give  additional  25  to 
50  mg.  injection  in  1  hour.  In- 
crease subsequent  I.M.  doses 
gradually  over  several  days  -  up 
to  400  mg.  q4-6h  in  exceptionally 
severe  cases  -  until  patient  is 
controlled.  Usually  patient 
becomes  quiet  and  cooperative 
within  24  to  48  hours  and  oral 
doses  may  be  substituted  and 
Increased  until  the  patient  is 
calm.  500  mg.  a  day  is  generally 
sufficient.  V/hile  gradual  in- 
creases to  2,000  mg.  a  day  or 
more  may  be  necessary,  there 
is  usually  little  therapeutic 
gain  to  be  achieved  by  exceeding 
1,000  mg.  a  day  for  extended 
periods.  In  general,  dosage 
levels  should  be  lower  in  the 
elderly,  the  emaciated  and  the 
debilitated. 

LESS  ACUTELY  AGITATED 
PATIENTS  -  Oral:  25  mg.  t.i.d. 
Increase  gradually  until 
effective  dose  is  reached  - 
usually  400  mg.  daily. 

Children:  OFFICE  PATIENTS  OR 
OUTPATIENTS  -  Select  route  of 
administration  according  to 
severity  of  patient's  condition 
and  increase  dosage  gradually 


Proposed 

comes  calm  and  cooperative. 
PROMPT  CONTROL  OF  SEVERE 
SYMPTOMS  -  I.M.:  25  mg.  (1  ml.). 
If  necessary,  repeat  in  1  hour. 
Subsequent  doses  should  be  oral, 
25-50  mg.  t.i.d. 

HOSPITALIZED  PATIENTS:  ACUTELY 
AGITATED,  MANIC,  OR  DISTURBED  -  I.M.: 
25  mg.  (1  ml.).  If  necessary,  give 
additional  25  to  50  mg.  injection 
in  1  hour.  Increase  subsequent 
I.M.  doses  gradually  over  several 
days  -  up  to  400  mg.  q4-6h  in 
exceptionally  severe  cases  -  until 
patient  is  controlled.  Usually 
patient  becomes  quiet  and  cooperative 
within  24  to  48  hours  and  oral  doses 
may  be  substituted  and  increased 
until  the  pat.ient  is  calm.  500  mg. 
a  day  is  generally  sufficient. 
While  gradual  increases  to  2,000  mg 
a  day  or  more  may  be  necessary, 
there  is  usually  little  therapeutic 
gain  to  be  achieved  by  exceeding 
1,000  mg.  a  day  for  extended 
periods.  In  general,  dosage  levels 
should  be  lov/er  in  the  elderly,  the 
emaciated  and  the  debilitated. 

There  is  little  evidence  that 
behavior  improvement  in  mentally 
retarded  patients  is  further  en- 
hanced by  doses  beyond  500  mg.  per 
day. 

LESS  ACUTELY  AGITATED  PATIENTS  - 
Oral:  25  mg.  t.i.d.  Increase 
gradually  until  effective  dose  is 
reached  -  usually  400  mg.  daily. 

Children:  OFFICE  PATIENTS  OR 
OUTPATIENTS  -  Select  route  of  admin- 
istration according  to  severity  of 
patient's  condition  and  increase 
dosage  gradually  as  required.  Oral: 
1/4  mg,/lb.  body  weight  q4-6h,  p.r.n. 
(e.g.,  for  40  lb.  child  -  10  mg. 
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Existing 

as  required.  Oral:  1/4  mg./lb. 
body  v/eight  q'106h,  p.r.n.  (e.g., 
for  40  lb.  child  -  10  mg.  q4-6h). 
Rectal:  1/2  mg./lb.  body  v;eight 
q6-8h,  p.r.n.  (e.g.  for  20-30  lb. 
child  -  half  a  25  mg.  suppository 
q6-8h).  I.M.:  1/4  mg./lb.  body 
weight  q6-8h,  p.r.n. 

HOSPITALIZED  PATIENTS  -  As 
with  outpatients,  start  with  low 
doses  and  Increase  dosage 
gradually.  In  severe  behavior 
disorders  or  psychotic  conditions, 
higher  dosages  (50-100  mg.  daily, 
and  in  older  children,  200  mg. 
daily  or  more)  may  be  necessary. 
Maximum  I.M.  .Dosage:  Children 
up  to  5  years  (or  50  lbs.),  not 
over  40  mg./day;  5-12  years  (or 
50-100  lbs.),  not  over  75  mg./day 
except  In  unmanageable  cases. 


Proposed 

q4-6h).  Rectal:  1/2  mg./lb. 
body  weight  q6-8h,  p.r.n.  (e.g. 
for  20-30  lb.  child  -  half  a 
25  mg.  suppository  q6-8h).  I.M.: 
1/4  mg./lb.  body  weight  q6-8h, 
p.r.n. 

HOSPITALIZED  PATIENTS  -  As 
with  outpatients,  start  with  low 
doses  and  increase  dosage 
gradually.  In  severe  behavior 
disorders  or  psychotic  conditions, 
higher  dosages  (50-100  mg.  dally, 
and  in  older  children,  200  mg. 
dally  or  more)  may  be  necessary. 
Maximum  I.M.  Dosage:  Children 
up  to  5  years  (or  50  lbs  ),  not 
over  40  mg./day;  5-12  years  (or 
50-100  lbs.),  not  over  75  mg./day. 
There  is  little  evidence  that 
behavior  Improvement  in  mentally 
retarded  patients  is  further  en- 
hanced by  doses  beyond  500  mg.  per 
day. 


III.  Precautions 

Existing 

Precautions:  Thorazine 
(chlorpromazlne,  SK&F)  should  be 
administered  cautiously  to  per- 
sons with  cardiovascular  or  liver 
disease. 

Because  of  its  C.N.S.  de- 
pressant effect,  'Thorazine'  should 
be  used  with  caution  In  patients 
with  chronic  respiratory  disorders 
such  as  severe  asthma,  eniphsema 
and  acute  respiratory  infections, 
particularly  in  children. 

Because  'Thorazine'  can  suppress 
cough  reflex,  aspiration  of  vomitus 
is  possible. 


Proposed 

Precautions:  Thorazine 
(chlorpromazlne,  SK&F)  should  be 
administered  cautiously  to  per- 
sons with  cardiovascular  or  liver 
disease. 

Because  of  its  C.N.S.  de- 
pressant effect,  'Thorazine'  should 
be  used  with  caution  in  patients 
with  chronic  respiratory  disorders 
such  as  severe  asthma,  emphsema 
and  acute  respiratory  infections, 
particularly  in  children. 

Because  'Thorazine'  can  suppress 
cough  reflex,  aspiration  of  vomitus 
is  possible. — 
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.  Existing 

Thorazine  (chlorpromazine, 
SK&F),  prolongs  and  intensifies 
the  action  of  C.N.S.  depressants 
such  as  anesthetics,  barbiturates 
and  narcotics.  When  'Thorazine' 
is  administered  concomitantly, 
about  1/4  to  1/2  the  usual  dosage 
of  such  agents  is  required.  When 
'Thorazine'  is  not  being  admin- 
istered to  reduce  requirements  of 
C.N.S.  depressants,  it  is  best  to 
stop  depressants  before  starting 
'Thorazine'  treatment.  These 
agents  may  subsequently  be  re- 
Instated  at  low  doses  and  in- 
crease as  needed. 
Note:  'Thorazine'  does  not  in- 
tensify the  anticonvulsant  action 
of  barbiturates.  Therefore  dosage 
of  anticonvulsants,  including 
barbiturates,  should  not  be  re- 
duced if  'Thorazine'  is  started. 
Instead,  start  'Thorazine'  at  low 
doses  and  increase  as  needed. 

Use  with  caution  in  persons 
who  will  be  exposed  to  extreme 
heat,  organophosphorus  in 
secticides,  and  in  persons  re- 
ceiving atropine  or  related 
drugs. 

To  lessen  the  likelihood  of 
adverse  reactions  related  to 
drug  accumulation,  patients  on 
long  term  therapy,  particularly 
on  high  doses  should  be  evaluated 
periodically  to  decide  whether 
the  maintenance  dosage  could  be 
lowered,  or  drug  therapy  could 
be  discontinued. 


Proposed 

Thorazine  (chlorpromazine, 
SK&F),  prolongs  and  intensifies 
the  action  of  C.II.S,  depressants 
such  as  anesthetics,  barbiturates 
and  narcotics.  When  'Thorazine' 
is  administered  concomitantly, 
about  1/4  to  1/2  the  usual  dosage 
of  such  agents  is  required.  When 
'Thorazine'  is  not  being  admin- 
istered to  reduce  requirements  of 
C.N.S.  depressants,  it  is  best  to 
stop  depressants  before  starting 
'Thorazine'  treatment.  These 
agents  may  subsequently  be  re- 
instated at  low  doses  and  in- 
crease as  needed. 
Note:   'Thorazine'  does  not  in- 
tensify the  anticonvulsant  action 
of  barbiturates.  Therefore  dosage 
of  anticonvulsants,  including 
barbiturates,  should  not  be  re- 
duced if  'Thorazine'  is  started. 
Instead,  start  'Thorazine'  at  low 
doses  and  increase  as  needed. 

Use  with  caution  in  persons 
who  will  be  exposed  to  extreme 
heat,  organophosphorus  in- 
secticides, and  in  persons  re- 
ceiving atropine  or  related 
drug. 

Mentally  retarded  patients 
may  not  report  or  communicate 
effectively  regarding  the 
occurrence  of  adverse  effects  ;- 
special  monitoring  may  be 
necessary  to  overcome  verbal 
deficits  in  these  patients. 

Although  Thorazine  does  not 
impair  intellectual  functioning 
as  measured  by  standardized  I.Q 
tests  and  other  psychometric 
tests,  there  is  the  possibility 
that  it  may  reduce  learning  per- 
formance if  high  doses  are  used 
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Existing 


IV.      Manufacturing 

NDA  11.808 
NDA  9,149 
NDA  11,120 


Proposed 

and/or  if  it  is  prescribed  for 
long  periods  of  time.  Careful 
consideration  of  improvement  in 
severe  behavior  problems  should 
be  balanced  against  possible  re- 
duction in  learning  performance, 
for  each  individual  case. 
There  is  inadequate  information  about 
the  effects  of  Thorazine  v/hen  admin- 
istered continually  for  more  than 
six  months.  Periodic  discontinuation 
should  be  tried  (once  or  twice  a 
year)  to  assess  the  effects  on  the 
behavioral  problems  and  to  decide 
whether  the  maintenance  dose  could 
be  lov/ered  or  the  drug  therapy 
could  be  discontinued. 


No  Change  Intended 


Pharmacology 

NDA  11,808 
NDA  9-149 
NDA  11-120 


No  Change  Intended 
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VI.  Medical         *    '  ' 

The  studies  that  support  this  recommendation  shall  be  listed  as  follows: 

A.  Efficacy  -  Mentally  Retarded  (less  than  psychotic)  -  Double 
Blind  Studies 

B.  Supportive  Efficacy  -  Mentally  Retarded  (less  than  psychotic) 
Non-Double  Blind  (Objective)  Studies 

C.  Safety  -  Effects  on  Intellectual  Development 

A.  Efficacy  -  Mentally  Retarded  (less  than  psychotic)  Double  Blind 
Studies 

The  studies  v/hich  were  found  to  support  efficacy  are  listed  and  de- 
scribed as  follows; 

1.  Adamson,  W.C. ,  Nellis,  B.P.,  Runge,  G.,  Cleland,  C. ,  Killan,  E.: 
Use  of  Tranquilizers  for  Mentally  Deficient  Patients.  American 
Journal  Disabled  Child  95:159-164:  1953. 

Study  design  called  for  a  double-blind,  placebo  controlled  compari- 
son of  chlorprcmazine,  reserpine,  combination  of  both  and  placebo 
over  a  389  day  period  (60  days  on  each  -  28  day  placebo  betvieen). 
The  subject  population  consisted  of  forty  male  and  female  patients 
betv-een  the  ages  of  8  and  40  years  old.  Behavior  problems  included 
severe  self-mutilation  such  as  biting,  slapping,  gouging  one's  eyes, 
digging  at  rectum  or  pulling  out  hair;  tension  reduction  behavior 
such  as  rocking,  smearing  of  feces,  masturbation  and  head  banging 
■  and  assaultive  or  aggressive  attacks  on  other  children  or  staff. 
Drug  effect  was  recorded  during  all  three  ward  shifts  by  use  of  a 
behavioral  checklist.  Interscorer  reliability  of  the  check  lists 
v/as  determined  to  be  of  the  order  of  0.75  or  0.85. 

Results  of  the  study  indicated  that  all  four  groups  showed  an  im- 
provement of  80:^  to  lOO'i  on  chlorprom.azine,  70"j  to  100"  on  reserpine 
and  70"»  to  90:^  on  the  combination  cf  these  drugs.  Improvement 
during  the  placebo  period  ranged  from  40^  to  70'».  The  authors' 
state  that  when  tne  drugs  were  withdrav.-n  a  decrease  in  the  number 
of  improved  categories  during  the  placebo  period  (9th  to  12th  week) 
for  Groups  I,  II,  and  III  was  statistically  significant  with  the 
use  of  X2  test.  Furthermore,  while  Group  IV  (placebo  group)  did 
significantly  improve,  the  shape  of  the  curve  leveled  off  at  the  5tn 
week  and  the  decline  in  the  number  of  improved  categories  during  the 
9th  to  12th  v.-eek  -..'as  not  statistically  sicnificant. 
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The  follov/ing  side  effects  v;ere  recorded:  drov/siness  (40-50%), 
hypotensive  symptoms  of  giddiness  or  syncope  (10-15:0  coryza  and 
influenza  synptor.s  (40;;),  gastrointestinal  syrjptoms  of  transient 
diarrhea  or  constipation  {5%),   pliotosensitivity  or  exaggerated  sun- 
burn effect  (5?;),  Parkinson-like  drooling,  tremor  and  rigid  posturing 
(1  patient  -  32  years  old  female),  grand  mal  seizure  (2  patients  - 
one  with  previous  history). 

The  authors  conclude  that  "chlorpromazine  does  appear  to  ba  an  ef- 
fective drug,  and  a  predictable  on  in  reducing  severe  self-rutilativc, 
tension-reducing  behavior  and  assaultive  or  aggressive  acting  out 
behavior  in  a  large  majority  of  low-grade  mentally  deficient  patients. 
Neither  reserpine  nor  a  combination  of  reserpine  and  chlcrproir.azine 
showed  any  more  effectiveness  in  treating  this  population." 

2.  Alexandria,  A.,  Lundell,  F.U.:  Effect  of  Thioridazine,  Ampheta- 
mine and  Placebo  on  the  Hyperkinetic  Syndrome  and  Cognitive  Area  in 
Mentally  Deficient  Children.  Canadian' iledical  AssocI  J.,  98:92-96: 
1958. 

Study  design  called  for  a  randomized,  doubla-blin.d,  placebo  control- 
led comparison  of  thioridazine,  amphetcimine  and.  placebo  in  the 
treatment  of  the  hyperkinetic  behavior  syndrome  in  m.entally  deficient 
children.  The  subjects  consisted  of  seven  females  and  fourteen  males 
between  the  ages  of  7  and  12  years  (V.'ISC  range  55-85).  Assessment 
of  the  patients  progress  was  recorded  on  a  14-item  patient  evaluation 
form  by  nurses,  teachers,  physicians  and  the  principal  investigator. 
The  following  items  were  rated:  hyperkinesis,  concentration,  atten- 
tion, aggressiveness,  sociability,  interpersonnel  relationship, 
comprehension,  mood,  work  capacity,  reading,  spelling,  arithm.etic, 
and  class  standing.  In  addition  each  subject  v/as  administered  a 
Bender  Gestalt,  Goodenough  Drav/-A-Person  and  WISC  test  (digit  span, 
arithmetic,  mazes,  coding,  block  design  and  reading  test)  before 
the  initiation  and  upon  termination  of  the-  trial.  Average  dosage  of 
thioridazine  at  the  termination  of  the  study  was  95  mg  per  day  (30 
to  150  mg);  of  amphetamine  52  mg  per  day  (7.5  to  45  mg)  and  of  place- 
bo, 21  capsules  a  day  (9  to  30  capsules).  Results  of  the  study, 
using  analysis  of  covariance,  indicated  that  thioridazine  was  signi- 
ficantly superior  to  amphetamines  for  concentration,  aggressiveness, 
sociability,  interpersonal  relationship,  comprehension,  work  interest, 
and  v/ork  capacity.  Thioridazine  was  superior  to  placebo  for  all 
items  under  observation  except  reading,  spelling  and  arithm.etic. 
Analysis  of  the  scores  (before-after)  obtained  from  the  Bender  Ges- 
talt, Goodenough  Draw-A-Person  and  HISC  tests  revealed  no  significant 
difference,  i^o  significant  side  effects  were  attributed  to  any  of 
■the  three  drugs  tested. 
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3.  Davis,  K.V.:  The  Effects  of  Drugs  on  Stereotyped  and  tlon-stereo- 
types  Operant  Behavior  in  Retardates.  Psychopharmacologia  (Cerl.) 
22:195-213:  1971. 

The  study  design  called  for  a  three  v;ay  cornparison  of  placebo, 
thioridazine  (1.4  nig/kg),  methyl pheni date  (0.5  mg/kg)  in  assessing 
the  degree  of  operant  control  that  could  be  achieved  over  stereotyped 
and  non-stereotyped  behaviors  in  both  severely  and  moderately  retar- 
ded institutionalized  male  patients  (5  severely/5  moderately)  beU.'een 
15  and  21  years  of  age.  I.Q.  scores  v/ere  belo'.v  30  for  the  severely 
retarded  group  and  above  30  for  the  moderately  retarded  group.  The 
severely  retarded  group  had  been  institutionalized  for  an  average 
of  11.4  years  and  while  they  were  ambulatory  they  had  minimal  self- 
care  and  verbal  skills.  The  moderately  retarded  group  liad  been  in- 
stitutionalized for  an  average  of  13.8  years  and  were  reported  to 
have  well  developed  self-care  skills  and  at  least  some  verbal  ability. 

The  testing  schedule  consisted  of  18  sessions  divided  into  6  series 
of  3  consecutive  days.  The  drug  treatments  (placebo,  mathylphenidate, 
thioridazine)  were  administered  on  the  middle  day  of  the  3-day  series 
v/ith  no-drug  session  on  the  two  adjoining  days.  The  two  drugs  were 
randomly  administered  twi,ce  to  each  subject.  Th^  testing  was  to 
obtain  candy  on  a  FR15  schedule  of  reinforcement  by  rocking  or  bar 
pressing  in  the  presence  of  an  appropriate  stimulus. 

Results  -  the  3  major  dependent  measures  were  (a)  number  of  rein- 
forcements, (b)  pause  time,  and  (c)  rate  of  response.  Analysis  of 
variance  v/as  used  to  determine  if  the  three  dependent  measures  were 
stable  over  the  baseline  -  no  drug  days.  Baseline  performance  was 
found  to  be  stable.  Data  was  also  analyzed  separately  for  both 
group  scores  (severely  vs.  moderately  retardeo)  and  individual 
scores  (baseline  score  vs.  change  score).  The  moderately  retarded 
group  obtained  more  reinforcements  per  session  than  the  severely 
retarded  group,  had  shorter  pause  times  and  had  higher  rates  of  re- 
sponse. A  Scheffe''test  on  all  possible  comparisons  (Group  X  Drug  X 
Behavior)  indicated  that  there  were  significant  drug  differences 
only  for  the  bar  pressing  of  the  severely  retarded  group  -  all  points 
being  significantly  different  except  for  the  no-drug  condition  com- 
pared to  thioridazine  and  placebo  conditions. 

4.  Davis,  Sprague  &  Werry:  Stereotyped  Behavior  and  Activity  Level 
in  Severe  Retardates:  The  effect  of  drugs.  American  Journal  of 
Mental  Deficiencies,  Volume  73,  1969. 

Stereotyped  motor  behavior  is  often  associated  with  severe  mental 
retardation  and  consists  of  repetitive  movements  of  head  and  body 
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and  complex  movements  of  the  head.  Stereotypy  is  related  to  age, 
length  of  institutionalization  and  inversely  related  to  I.Q.  and 
envir0nmental  manipulation. 

Aim:  To  examine  the  effects  of  thioridazine  and  m.e thy! pheni date  on 
"stereotypy  and  activity  level  using  a  double-blind  method  with  drug, 
no  drug,  and  placebo. 

Other  Independent  Variables  included:  time  of  day,  types  of  beha- 
vior (stereotyped  and  non-stereotyped). 

Ss  -  homogeneous  vn'th  respect  to  CA,  I.Q.  and  length  of  institution- 
alization. 

Method :  . 

Subjects  -  9  severely  retarded  males 
CA  16  8/12  mean,  (11,  10/12  -  20  5/12  range) 
Institutionalization  -  9-7  years  mean,  (3  4/12  -  14  5/12  range 
I.Q.s  -  14  mean,  (4  -  24  range) 

4  -  totally  or  partially  blind  / 

0  -  toilet  trained  or  speech 
9  -  ambulatory  , 

Selection  criteria:  (l)  Continuous  or  nearly  continuous  stereotypy, 
(2)  absence  of  convulsive  disorders  or  other  physical  conditions  . 
contraindicated  for  experimental  drugs. 

Apparatus: 

1.  Observation  check  list,  11  behavioral  categories  and  subcate- 
gories. 

Check  or  initial  recorded  in  each  time  interval  in  which  a  be- 
havior occurred. 

2.  Telemetric  Motor  Transducer 

Procedure:  Each  subject  served  as  his  ov/n  control  and  was  observed 
in  day  room  for  5  consecutive  days.  Day  1  and  5  -  baseline  or  con- 
trol days.  Day  2,  3,  and  4  -  drug  or  placebo.  Each  S  received  each 
drug  and  placebo  with  the  order  of  presentation  randomly  determined. 

Dosage:  Methyl phenydate  0.44  ng/Kg,"  Thioridazine  1.3  mg/Kg.  Admini- 
stration in  spoonful  of  food  1  1/2  hours  before  observation.  Ss 
observed  to  ensure  tiiey  swallowed  tablet. 
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Results:  Only  the' foil ovn'ng  measures  occurred  with  sufficient  fre- 
quency to  be  analysable. 

Telemetry  measures 
body  rocking 

complex  hand  movement  (TOT  STER) 

TOTAL    head  movenents 

self  Tiianipulation 


manipulation  of  the  environment 

helmet  manipulation  (TOT  OTH) 

locomotion 

Analysis  of  variance  for  TOTAL  drug  effect  v/as  performed  with  4  fac- 
tors (drug,  time  of  day,  block,  type  of  behavior).  The  results 
indicated  effectiveness  of  tliioridazine  and  the  predominance  of 
stereotypy.  Drug  X  Behavior  interaction  indicated  that  thioridazine 
v/as  effective  in  reducing  stereotypy  v/ithout  reducing  the  level  of 
other  behaviors. 

The  analysis  of  variance  for  TEL,  BR,  TOT  OTH,  variables  yielded  nc 
significant  findings.  There  v/as  no  adaptation  effect.  There  v/as 
great  variatioti  between  subjects  and  also  intraindividual  differences 
varied  with  behavior  being  observed. 

Discussion:  Thioridazine  decreases  stereotypy  and  it  does  so  with- 
out affecting  '"normal"  behaviors.  Hov/ever,  stereotypies  still  pre- 
dominate under  thioridazine  treatment  and  normal  behaviors  are  not 
released. 

The  presence  of  large  subject  variation,  both  between  children  and 
within  children,  over  time  and  situation  attenuates  drug  effects. 

The  origin  and  development  of  stereotypy  in  institutionalized  pa- 
tients is  unclear.     -,  * 

There  is  a  discussion  of  other  factors  affecting  the  study:  inter- 
rater  reliability:  standard  (used  here)  and  individualized  drug 
dosages  (often  more  effective)  size:  represeRtativeness  of  the 
sample,  and  the  fact  that  short  term  drug  effects  (as  here)  may 
differ  from  long  term  treatment  effects. 

The  rating  reliability  v/as  adversely  affected  by  (1)  brief  units 
of  analysis  and  (11)  adverse  v/ard  conditions. 

Some  Ss  had  to  be  eliminated  because  they  did  not  exhibit  long 
standing  stereotypies  v.'ith  the  helmet  on  -  or  while  being  observed. 
This  indicates  sore  decree  of  enviro-i:"3ntal  control  of  be'iavior. 


424 


Sumnary:   In  this  double-blind  study  of  9  profoundly  retarded  insti- 
tutionalized males  observed  under  drug  and  placebo  conditions,  over 
a  period  of  5  days,  thioridazine  significantly  decreased  stereotyped 
behavior. 

5.  Hunter,  H. ,  &  Stephenson,  G.M.:  Chlorpromazine  and  Trifluopera- 
zine in  the  Treatment  of  Behavioral  Abncr:nali  ties  in  the  Severely 
Subnormal  Child.  British  Journal  of  Psychiatry,  1963,  109:411-417. 

Selection  of  Subjects: 

Age:  5-14,  Mean  11  (16  male,  2  female) 
All  severely  subnormal. 
N  =  18 

7  cases  congenital ly  subnormal 

1  case  adenoma  sebaceum 

6  cases  brain  damage 

1  case  post  encephalitis 

2  cases  childhood  schizophrenia 

1  case  scaphocephaly  and  subnormal ity   ^ 

I.Q.  6  between  30  S  39 
5  below  30 
7  not  estimated  (not  possible) 

Design:  Each  subject  underwent  4x6  weekly  treatment  periods.  On 
no  drugs,  on  placebo,  on  chlorpromazihe,  and  on  trifluoperazine. 

Subjects  randomly  assigned  to  two  equal  groups,  A  &  B.  The  placebo 
used  in  Control  Period  II  was  assigned  fictitious  drug  names. 

•  Control  Period    Drug  Period    Control  Period    Drug  Period 

I  -  1  '   II  II 

No  Drugs     Triflu/Chlorp.     Placebo       Chlorp/Triflu. 

Method  of  Evaluation:  Detailed  inventory  of  easily  identifiable 
items  of  behavioral  abnormalities  -  rated  by  nurses. 

48  items  -  under  4  main  headings 

1.  Behavior  with  adults 

2.  Behavior  with  other  children  ' 

3.  Behavior  with  objects 

4.  Independent  behavior 

Every  iten  .riarked  on  a  4  point  scale. 
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Dosage :  Dose  v/as' increased  until  side  effects  were  encountered  or 
it  was  thought  that  maximum  improvement  had  occurred.  Reviev/ed 
every  third  day. 

Trifluoperazine  -  In  11  subjects,  increase  in  dosage  effected  a  re- 
duction in  hyperactivity,  until  a  critical  level  v/as  reached.  Above 
this,  sudden  increase  in  hyperactivity  occurred.  Then  dose  back 
dov/n  to  maintenance  level  and  at  lower  dosage  hyperactivity  dimin- 
ished. 

Range  (optimum)  3  mg  -  24  mg/day     Mean  -  11  mg 

Chi  or promazine  -  Dose  increased  until  maximum  clinical  effect.  In 
2  cases,  progressive  drowsiness  necessitated  reduction  in  dosage. 

Range  75  -  750  mg/day  Mean  291  mg 

Side  Effects:  2  pp.  developed  E.P.S.,  1  (trifluoperazine)  recur- 
rence of  seizure  (1  previous). 

Results:  1  composite  daily  score  .Tiade  by  the  three  independent  daily 
estimations.  (All  items  had  to  be  marked  by  at  least  1   observers  to 
be  retained.)  3  subjects  -omitted  because  of  insufficient  data. 
15  subjects  -  total  scores  for  each  day  of  a  10-day  period. 

Highly  significant  change  (improvement)  between  score  on  drugs  com- 
pared to  placebo  or  no  drug. 

No  difference  between  placebo  and  no  drug. 

No  significant  difference  betv/een  the  effects  of  the  two  drugs. 

Conclusions :  The  phenothiazines  (represented  by  chlorpromazine  i 
trifluoperazine)  improved  the  behavior  patterns  of  hyperactive 
severely  subnormal  institutionalized  children  as  measured  by  a  48 
item  inventory  scale. 

Trifluoperazine  produced  significant  effects'  at  lower  dosage. 

Trifluoperazine  significantly  improved  abnormal  or  hyperactive  be- 
havior as  measured  by  the  nurses  daily  report  book. 

6.  LeVann,  L.J.:  Clinical  Experience  with  Tarasan  and  Thioridazine 
in  Mentally  Retarded  Children  -  Applied  Therapeutics,  V.  12,  No.  5, 
30-33:  1970. 

Study  design  calls  for  a  double  blind,  cross-over  study  of  50 
severely  co  r.'.odeiately  oligophrenic  children  (I.Q.  ranee  20-75) 
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'being  treated  with  Tarctan  (chlorporthixene) ,  thioridazine  and 
placebo,  f'ental  status  of  each  patient  v/as  evaluated  during  the 
2-4  v/eek  period  of  no  inedication  prior  to  the  study.  Severity  of 
the  patients  prominent  symptoms  was  evaluated  by  a  staff  member 
and  recorded  during  the  initial  interview.  Entry  criteria  included 
six  synptons:  inanacjeability,  hostility  toward  self  and  others, 
senseless  overactivity,  overall  behavior,  appetite  and  sleep  pat- 
tern. These  sympto~s  v/ere  assessed  on  a  1  to  4  scale:  (1)  No  pro- 
blem; (2)  mild  Droblem;  (3)  nioderate  problem;  (4)  severe  problem. 
These  same  ratings  were  continued  throughout  the  study  while  con- 
currently, a  staff  member  noted  any  global  weekly  changes.  In  ad- 
dition, the  Tulane  Battery  Tests  were  administered  at  three 
intervals:  prior  to  drug  and  during  each  of  the  two  active  drug 
periods. 

The  testing  schedule  consisted  of:  2  v/eek  no  medications;  6  i/eek 
active  drug;  2  v/eek  placebo  period;  and  6  week  active  drug  period. 
Equivalent  daily  dosages  were  gradually  adjusted  upv/ard  to\/ard  125 
mg.  t.i.d. 

Results:  A  tv;o  way  analysis  of  variance  v/as  employed,  follov;ed  by 
a  Tukey  procedure  in  order  to  delineate  specific  courses  of  sionifi- 
.  cant  differences.  Both  active  drugs  v/ere  statistically  better  than 
the  baseline  and  placebo  periods  for  all  six  symptoms  and  there  was 
supportive  but  not  significant  difference  betv;een  chlorprothixene 
and  thioridazine.  No  adverse  effects  v/ere  noted  with  either  drug  at 
any  time  during  the  investigation. 

B.  Supportive  Efficacy  -  Mentally  Retarded  (less  than  psychotic)  Non- 
Double  Blind  (Objective)  Studies 

The  following  studies,  while  not  blind,  did  use  objective  I.O.  tests 
and  v/ere  found  to  offer  supportive  evidence  of  efficacy. 

1.  Bair,  H.V.,  Herold,  W. :  Efficacy  of  chlororomazine  (25  mg  t.i.d.) 
no  drug  comparison  of  20  (10  drug-10  n6iv.,drug)  hyperactive  students 
whose  behavior  v/as  characterized  by  temper  tantrums,  boisterousness , 
fighting,  over-active  antics  and  destructivqness  to  property.  The 
ages  ranged  from  7.4  to  20.3  years.  Pre-treatment  I.O.  scores  for 
the  experimental  group  ranged  from  22  to  83  (53.7  mean)  and  for  tlie 
control  group  23  to  90  (53'3  mean). 

Prior  to  treatment  all  subjects  v/ere  given  the  Columbia  Mental  Ma- 
turity Scale.  Upon  completion  of  the  60  day  drug  treatment  period 
all  subjects  were  again  tested.  In  addition,  weekly  reports  of  the 
■cottage  aides,  school  teacher^,  therapists  and  radical  staff  were 
made  and  evaluated. 
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Results:  Examination  of  the  v/eekly  reports  indicated  that  seven 
students  showed  vast  improvement,  two  improved  favorably  and  one 
shov/ed  no  significant  improvement.  The  difference  between  the  rriean 
increases  in  I.Q.  scores  on  the  two  groups  sticwed  a  significant  im- 
provement in  favor  of  the  chlorpromazine  patients  (.01%).  Average 
increase  of  drug  patients  I.Q.  was  10.4  points  where  as  the  average 
increase  in  the  control  group  was  2.5  points.  No  side  effects  were 
reported  in  either  group. 

2.  Bov/man,  P.W.,  W.C.  Ferguson,  B.S.:  A  Comprehensive  Treatment 
Program  in  flental  Retardation.  The  Pineland  Hospital  Bulletin  on 
Mental  Retardation.  1:14-47:  1957. 

A  three  month  study  of  three  groups  of  female  patients  comparing 
chlorpromazine  and  placebo  both  with  or  without  psychotherapy.  The 
study  group  consisted  of  the  following:  Group  I  -  Fifty-four  subjects 
with  staff  diagnosis  of  a  familial  or  hereditary  retardation  without 
superimposed  chronic  brain  damage,  who  were  considered  disturbed;  Group 
II  -  Forty-seven  retarded  subjects  with  a  staff  diagnosis  of  chronic 
brain  syndrome  v/ho  were  considered  hyperactive  and  disturbed.  Group  III 
Forty-three  retarded  subjects  with  a  staff  diagnosis  of  chronic  brain 
syndrome,  who  were  so  destructive  toward  themselves  that  frequent  or 
habitual  use  of  camisoles  was  required.  Twenty-five  patients  were 
chosen  for  psychotherapy  v/ho  had  a  favorable  prognostic  rating  on  both 
the  Rorschach  and  Binet-Raven  tests. 

Prior  to  drug  treatment  the  following  psychological  tests  v/ere  admin- 
istered: Stanford-Binet,  Raven  Progressive  Matrices,  Vineland  Social 
Maturity  Scale,  the  Goodenough,  the  House-Tree-Person  tests,  Rorschach 
and  Goldstein-Scheerer  Cube  and  Stick  Tests.  This  battery  was  repeated 
at  the  conclusion  of  drug  treatment.  In  addition,  a  forty-one  item 
behavior  chart  was  filled  out  weekly  by  the  project  matron  in  charge 
of  each  subject.  V/eekly  blood  samples  and  urine  specimens  v/ere  also 
collected  for  both  the  experimental  and  control  groups. 

Results: 

Analysis  of  the  data  was  broken  down  into  changes  in  intellectual 
function  (I.Q.)  and  improvement  in  behavior.  Summary  of  the  data  is 
as  follows: 

Significant  increases  in  mental  age  and  intelligence 
quotient  on  the  Stanford-Binet,  Form  L,  v/ere  found 
dn  comparing  initial  and  final  test  results  for 
Group  I.  These  differences  were  found  significant 
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for  all  sub-groups  except  for  the  one  receiving  both 
chlorpromazine  medication  and  psychotherapy. 

In  Group  II  no  significant  improvement  v/as  found  on 
the  Stanford-Binet,  the  Raven  or  the  Goodenough  I.Q. 
One  subgroup  receiving  both  chlorpromazine  and 
psychotherapy  did  show  a  significant  increase  in  the 
Goodenough  mental  age  and  one  group  receiving  placebo 
and  no  psychotherapy  increased  significantly  in  the 
H-T-P  intelligence  quotient. 

In  Group  III  there  was  no  significant  increase  in 
measurable  intelligence. 

Combining  all  three  groups,  no  significant  difference 

in  House-Tree-Person  I.Q.  was  found  for  the  chlorpromazine  - 

no  therapy  vs.  placebo  -  no  therapy  subgroup. 

In  analyzing  the  behavior  charts  the  first  three  weeks 
v/ere  compared  to  that  reported  during  the  last  three  weeks. 
Significant  differences  in  improvement  were  found  in  the 
chlorpromazine  -  no  therapy  subgroup  over  the  placebo  no 
therapy  subgroup  in  both  Group  I  and  II.  For  Groups  I,  II 
and  III  the  total  chlorpromazine  subgroup  showed  significantly 
greater  improvement  (.001)  than  did  the  placebo  subgroup.  Mo 
significant  difference  v;as  found  between  the  therapy  vs.  no 
therapy  groupings. 
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3.  Esen,  F.M. ,  Durling,  D. :  Thorazine  in  the  Treatr"ent  of  Mentally 
Retarded  Children!  Arch.  Pediat.,  73:168-173:  1956. 

Study  design  called  for  a  Thorazine  -  no-drug  treatn^ent  comparison 
in  t>;o  groups  of  hyperactive  eiiiotionally  disturbed,  nentally  retar- 
ded children  over  a  two  month  period.  Age  ranged  from  8  to  14  years 
of  age  with  initial  I.Q.  scores  ranging  from  41  to  74  (mean  62.9} 
for  experietnntal  group  and  47  to  74  (mean  62)  for  the  central  croup. 
There  were  fourteen  children  in  the  experimental  group  vs.  nine 
children  in  the  control  group.  The  children  v/ere  divided  into  tv/o 
groups:  (a)  physically  strong  and  older,  and  (b)  physically  frail 
and  young.  The  first  group  initially  received  25  mg  daily  v.hich 
v/as  gradually  increased  to  25  mg  3  and  4  x  daily.  10  mg  was  added 
during  the  last  tv.'o  weeks  of  the  study.  The  second  group  received 
an  initial  dose  of  10  mg  twice  daily  which  v.'as  gradually  increased 
to  25  mg  3  and  4  x  daily.  All  children  were  given  the  Wechsler 
scale  before  treatment  and  again  after  treatment.  Classroom  teachers 
and  building  matrons  v/ere  asked  to  report  observations  in  writing. 

Results :  In  school  work  and  in-classroom  behavior  two  subjects 
showed  marked  improvement  and  six  subjects  showed,  moderate  improve- 
ment (57  percent).  Reports  from  building  mairons  indicated  that 
two  subjects  showed  marked  improvement  and  two  showed  slight  im- 
provement. The  author  concluded  that  the  majority  showed  moderate 
improvement  in  school  work  and  in  general  behavior.  "Hyperactivity", 
"destructi veness"  and  "aggressive  tendencies"  were  lessened  and 
"cooperative  behavior"  became  miore  evident.  Average  gain  in  I.Q. 
of  those  scorable  was  10.1  points.  Gain  in  the  intellegence  tests 
was  felt  to  be  attributed  to  increased  emotional  control.  Mo  ser- 
ious side  effects  v;ere  observed  throughout  the  study.  Three  subjects 
felt  slight  drowsiness,  three  had  pyrexia  (99  -100  F  -  attributed  to 
upper  respiratory  infection),  weight  gain  v/as  "remarkable"  in  three 
subjects  and  moderate  hypersomnia  was  noticed  in  most  of  the  subjects. 

C.  Safety  -  Effects  on  Intellectual  Development  (Double  Blind  Studies) 

Those  studies  which  showed  no  intellectual  impaiment  on  I.Q.  tests  for 
thioridazine  and  chlorpromazine  are  listed  and  described  as  follows: 

1.  Adamsen,  W.C,  Nellis,  B.P.,  Runge,  G.,  Cleland,  C. ,  Killian,  E.: 
Use  of  Tranquilizers  for  flentally  Deficient  Patients.  Amer.  J.  Dis. 
Child.  95:159-164:  1953. 

(See  description  above.) 

2.  Alexandris,  A.,  Lundell  ,  F.H. :  Effects  of  Thioridazine,  tophe- 
tanirss  and  Plficebo  en  the  My^er'--.-;notic  Syndrc  .i  and  Cconitive  Area 
in  •:'tnzar.v  Deficient  Children.  Canadian' 'led.  Assoc.  J.,  93:92-96: 
19C3. 


(See  description  above.) 


83-298  O  -  77  -  29  (Vol.2) 
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3.  Craft,  M.:  Tranquilizers  in  Mental  Deficienty:  Chlorpromazine. 
'j.  I'.ent.  Deficiency  Re3.,  1:91-95:  1957 

Double-blind,  cross-over  study  of  chlorpromazine  (50  rr;gm-800  mgm) 
and  scdium  amytal  (  1/2  gr-8  grs)  in  sixteen  male  and  female 
e:notionally  disturbed,  mentally  retarded  subjects  with  I.Q.s  below 
30.  Diagnostic  categories  included:  (3)  hyperkinetic,  (1)  scliizo- 
phrenic,  (5)  grand  mal  epileptic.  The  rating  scale  measures  three 
variables:  "Activity"  (violent  destructive,  throwing  things, 
sleeping  unduly,  stuporous),  "Aggression"  (injury  to  others,  hurting 
self),  "Social  behaviors"  (spitting  and  shouting,  resistive,  re- 
sponsive, sinearing  excreta,  eating  excreta). 

Results:  Analysis  of  variance  determined  that  the  eleven  males  had 
a  significant  difference  (P  <  0.001)  with  respect  to  social  behavior, 
Furthernore  the  five  fe.'iiale  patients  showed  a  significant  difference 
in  respect  to  social  behavior  (P  •-  0.001).  There  v.-as  no  significant 
change  reported  in  I.Q.  between  test  and  retest  before  and  after  the 
trial. 

4.  Ison,  G. :  The  Effect  of  "Thorazine"  on  V/echsler  Scores.  A.Tier. 
J.  Hent.  Deficiency,  62:543-547:  1957. 

Study  design  called  for  a  double  blind,  placebo  controlled  study  of 
sixty-four  T.ale  and  female  mentally  retarded  subjects  between  the 
ages  of  8.9  and  48  (mean  21.4).  50  mg  of  chlorpromazine  was  pre- 
scribed to  32  active  drug  subjects  over  a  31  day  period  \/hile  32 
control  subjects  received  placebo  over  the  saT.e  31  day  period.  The 
population  was  divided  into  four  diagnostic  categories.  Familial, 
undifferentiated,  brain  damaged  and  mongoloid.  The  active  drug 
group  and  control  group  were  assigned  as  follows: 


Fami 1 . 

Undiff. 

Brn-dmoe 

Mongol 

Exper. 

13 

11 

6 

2 

Control 

14 

11 

5   . 

2 

After  entry  into  the  study  all  subjects  were  given  either  the  V.'AIS 
or  VilSC  pre-drug.  After  completion  of  the  31  day  drug-placebo  period 
all  subjects  again  were  given  either  WAIS  or  VIISC.  A  T-test  was 
utilized  to  test  the  differences  between. 

Results :  When  considering  the  I.Q.  scores  of  the  entire  sample  both 
the  Digit  Symbol  and  Comprehension  sub-tests  reached  significant 
improvement  at  1%   and  S%   level  respectively.  The  authors  interpret 
this  finding  as  an  increase  in  visual -motor  coordination,  learning 
and  ability  to  concentrate.  When  considering  the  scores  of  the  dif- 
ferent diagnostic  groups  it  v/as  found  that  in  the  brain  damaged  group 
the  Information  and  Comprehension  sub-tests  reached  the  1%  confi- 
dence level  and  the  verbal  I.Q.  reached  the  S%   level.  Among  the 
undifferentiated  and  Familial  groups  no  difference  v/as  found  be- 
tv;een  the  experimental  and  control  groups. 
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Food   and   Drug   Administration 
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,p^?rmi         Rockville,  Maryland   20852 
Dear  Commissioner  Schmidt: 

This  is  a  reply  to  your  letter  of.  November  11, 


New  York  OHicb 

84 fiiih  Avenue  1975,   which  contained  your   formal   response   to   the 

New  Yok  NY  1001 1 

(212)924  7800  . 

Petition  of  the  Mental  Health  Law  Project  with  respect 

CHniSHANSCN 

"'°™"  to  the  abuse  of  phenothiazine  drugs  in  institutions  for 

mentally  retarded  persons.   That  letter  informed  us  that: 

The  Bureau  of  Druqs  has  determined  that 
substantial  evidence  exists  to  conclude 
that  chlorpromazine  and  thioridazine 
are  effective  for  the  treatment  of  severe 
behavior  problems  in  mentally  retarded 
patients.   When  weighed  against  the  risks., 
this  evidence  justifies  the  use  of  these 
two  drugs  in  these  patients  and  the 
labeling  will  be  revised  to  reflect 
approval  for  this  use. 
(Letter,  p.  4) 

Under  regulations  proposed  on  April  7, 
1975,  a  warning  is  required  to  be  included 
in  drug  labeling  when  there  is  reasonable 
evidence  of  an  association  of  a  serious 
hazard  with  the  drug;  a  causal  relationship 
need  not  be  proved.   We  might  agree  that 
impairment  of  cognitive  abilities  in 
children  and  mentally  retarded  persons  is 
particularly  damaging.   We  are  not  yet 
satisfied,  however,  that  there  is  reasonable 
evidence  associating  approved  use  of  pheno- 
thiazines  with  cognitive  impairment  in  the 
short  run.   Hard  data  are  lacking,  and,  as 
you  note,  absent  altogether  with  regard  to 
long-term  use.... Until  there  is  reasonable 
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evidence  on  this  point,  we  cannot  require 
a  warning  in  the  labeling. 
(Letter,  p.  6;  emphasis  added) 

The  proposed  labeling  changes  you  recommend  for 

Mellaril  (thioridazine)  and  Thorazine  (chlorpromazine)  would 

add  to  the  list  of  categories  of  uses  proven  "effective," 

"the  treatment  of  severe  behavior  problems  of  combativeness , 

explosive  hyperexcitability  (which  cannot  be  accounted  for  by 

immediate  provocations)  and  hyperkinesis  (persistent  over-  ' 

activity)  in  mentally  retarded  patients."   Moreover,  the 

proposed  changes  would  legitimize  dosages  of  the  two  drugs 

up  to  800  mg  daily,  noting,  however,  that  "there  is  little 

evidence  that  behavior  improvement  in  mentally  retarded 

patients  is  further  enhanced  by  doses  beyond"  400  mg  daily 

for  thioridazine  and  500  mg  daily  for  chlorpromazine.   Your 

letter  additionally  proposed  that  the  labels  for  the  two 

drugs  bear  the  following  cautions: 

Mentally  retarded  patients  may  not  report 
or  communicate  effectively  regarding  the 
occurrence  of  adverse  effects;  special 
monitoring  may  be  necessary  to  overcome 
verbal  deficits  in  these  patients. 

Although  thioridazine  [chlorpromazine]  does 
not  impair  intellectual  functioning  as 
measured  by  standardized  I.Q.  tests  and  other 
psychometric  tests,  there  is  the  possibility 
that  it  may  reduce  learning  performance  if 
high  doses  are  used  for  long  periods  of  tine. 
Careful  consideration  of  improvement  in  severe 
behavior  problems  should  be  balanced  against 
possible  reduction  in  learning  performance, 
for  each  individual  case. 
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There  is  inadequate  information  about  the 
effects  of  thioridazine  (chlorpromazine ]  when 
administered  continually  for  more  than  six 
months.   Periodic  discontinuation  should  be 
tried  (once  or  twice  a  year)  to  assess  the 
effects  on  the  behavioral  problems  and  to 
decide  whether  the  maintenance  dose  could 
be  lowered  or  the  drug  therapy  could  be 
discontinued. 

We  should  note  at  the  outset  that  while  we  are 

concerned  and  dissatisfied  with  much  of  your  response, 

several  aspects  of  your  letter  were,  in  our  view,  both 

r 
constructive  and  responsive  to  the  needs  of  mentally  retarded 

citizens.   The  passage  in  the  revised  package  insert  noting 
communication  difficulties  with  retarded  patients  and  urging 
care  in  monitoring  adverse  effects  upon  such  patients,  while 
worded  less  forcefully  than  we  would  have  chosen,  is  an 
important  addition  to  the  package  insert  for  any  drugs  which 
are  widely  prescribed  for  patients  who  are  mentally  retarded. 
We  would  hope  that  you  would  initiate  procedures  to  include 
similar  warnings  concerning  other  medications  which  receive 
widespread  use  among  retarded  citizens. 

Similarly,  we  were  pleased  to  see  that  you  have 
included  a  recommendation  for  periodic  discontinuance  of 
thioridazine  and  chlorpromazine  every  six  or  twelve  months 
for  all  patients.   The  many  experts  with  whom  we  have  con- 
sulted over  the  last  two  years  have  unanimously  regarded 
this  as  an  essential  step  to  prevent  overuse  of  these 
medications  and  the  adverse  effects  that  excessive  dosages 
and  duration  of  administration  can  cause.   We  strongly  urge 
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you  to  take  steps  to  see  that  such  recommendations  are 
included  for  all  antipsychotic  medications,  and  to  initiate 
procedures  to  determine  the  appropriateness  of  including 
such  recommendations  on  other  psychoactive  medications  as 
well.   We  also  believe  that  the  placement  of  these  recom- 
mendations in  the  package  insert  is  important — it  must  be 
clear  that  these  recommendations  apply  to  all  patients 
receiving  these  drugs,  and  not  just  to  mentally  retarded 
patients. 

We  also  applaud  your  letter's  general  recognition  of 
the  problem  of  abuse  of  phenothiazine  drugs  in  institutions 
for  the  retarded,  and  were  particularly  pleased  with  the 
four  areas  in  which  you  find  yourself  in  substantial 
agreement  with  us: 

(A)  There  is  no  evidence  in  the  relevant 
published  and  unpublished  studies  demon- 
strating that  phenothiazines  and  related 
antipsychotic  drugs  provide  any  benefit  to 
the  patient  with  uncomplicated  mental 
retardation.   Therefore,  these  drugs  should 
not  be  used  in  such  patients. 

(B)  Phenothiazines  and  related  antipsychotic 
drugs  are  effective  in  the  treatment  of  psycho- 
sis   and  certain  other  specifically  diagnosed 
conditions  which  may  occur  in  a  mentally 
retarded  patient.   The  benefit-to-risk  assess- 
ment justifies  the  continued  marketing  of  these 
drugs  for  these  purposes. 

(C)  In  treatment  of  mentally  retarded  patients 
with  phenothiazines  and  related  drugs,  proper 
diagnosis  may  be  lacking;  dosages  employed  may 
be  larger  than  needed  to  achieve  a  justifiable 
therapeutic  effect;  administration  may  frequently 
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be  continued  for  unnecessarily  long  periods; 
and  monitoring  of  patients  may  be  generally 
inadequate.   These  problems  are  related  to 
other  difficulties  experienced  in  institu- 
tions for  the  mentally  disabled,  such  as 
overcrowding,  custodial  approaches  to  therapy, 
insufficient  availability  of  high  quality 
medical  and  professional  personnel  and  out- 
dated facilities.   Our  expert  advisors  also 
express  concern  over  administrative  pressures 
on,  and  local  attitudes  toward,  the  treatment 
of  the  mentally  retarded. 

(D)   This  continuing  excessive  and  poorly 
supervised  use  of  phenothiazines  and  related 
drugs  demands  that  the  public,  and  par-ticularly 
those  directly  involved  in  the  health,  training, 
and  maintenance  of  the  mentally  retarded,  be 
informed  of  the  limitations  on  use  of  these 
drugs,  so  that  usage  may  be  based  on  correct 
and  current  information. 

These  points,  and  particularly  (C)  and  (D) ,  emphasize  the 

serious  national  problem  of  institutional  drug  abuse  which 

has  a  serious  adverse  impact  on  the  health  and  safety  of 

mentally  retarded  citizens.   We  believe  that  the  FDA  should 

take  strong  action  to  make  these  problems  widely  known 

both  to  the  medical  profession  and  to  the  general  public. 

Despite  these  positive  aspects  of  your  response, 
we  wish  to  record  our  strong  dissatisfaction  with  a  number 
of  your  "findings"  and  the  proposed  relabeling  of  the  two 
drugs.   Insofar  as  a  formal  motion  for  reconsideration  is 
required,  we  ask  that  this  letter  of  protest  be  so  construed, 
Our  grounds  for  dissatisfaction  are  as  follows: 

1 .     Efficacy  of  Thioridazine  and  Chlorpromazine . 
We  strongly  disagree  with  your  judgment  that  "substantial 
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evidence  exists  to  conclude  that  chlorpromazine  and  thiori- 
dazine are  effective  in  the  treatment  of  severe  behavioral 
problems  in  mentally  retarded  patients"  and  that  "when 
weighed  against  the  risks,  this  evidence  justifies  the  use 
of  these  two  drugs  in  these  patients."   We  have  reviewed  the 
studies  which  you  cited  in  your  letter  and  find  many  of  them 
to  be  inapposite  or  of  limited  usefulness  in  measuring  the 
efficacy  of  these  drugs  on  mentally  retarded  persons  in  the, 
absence  of  psychotic  symptoms.   Given  the  paucity  of 
scientific  evidence  which  you  presented  to  support  these 
conclusions,  we  must  question  your  interpretation 
of  the  statutory  requirement  of  "substantial  evidence."   If 
the  FDA  has  promulgated  guidelines  for  the  interpretation  of 
what  constitutes  "substantial  evidence"  of  efficacy  of 
medications,  we  would  like  to  receive  copies  of  such  defini- 
tions or  guidelines.   On  the  basis  of  the  present  record, 
we  can  only  conclude  that  either  the  definition  used  by  the 
FDA  is  insufficiently  stringent  or  that  in  the  present  case 
the  definition  was  inappropriately  applied. 

In  addition  to  the  fact  that  the  conclusions  are 
inadequately  supported  by  the  evidence  cited  in  your  letter, 
we  would  also  note  that  the  conclusions  also  are  against 
the  weight  of  both  logic  and  the  consensus  within  the  mental 
retardation  field.   Obviously,  the  tranquilizing  effect  of 
antipsychotic  drugs  will  control  undesirable  behavior 
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in  anyone — in  high  enough  dosage  they  will  immobilize  the 
patient  or  put  him  to  sleep.   This  can  hardly  be  a  valid 
test  of  effectiveness  of  a  medication.   The  same  test  would 
apply  equally  to  any  nonretarded  individuals  such  as  school 
children  or  prisoners  whose  behavior  was  disapproved  by  those 
in  authority.   Clearly,  the  FDA  would  not  authorize  the  use 
of  powerful  and  hazardous  medications  solely  for  this  kind 
of  control.   Therefore,  reduction  of  undesired  behavior  canr 
not  be  a  sufficient  measure  of  the  efficacy  and  appropriate- 
ness of  these  medications. 

There  is  a  consensus  within  the  mental  retardation 
field  about  appropriate  limitation  on  the  use  of  these  drugs 
on  mentally  retarded  persons,  and  we  believe  that  the  FDA 
should  reconstitute  its  labeling  requirements  to  reflect  this 
consensus.   Mental  retardation  experts  generally  agree  that 
the  use  of  these  drugs  to  control  disruptive  behavior  is 
only  justified  as  a  short-term  holding  action  until  other 
forms  of  treatment  or  habilitation  can  be  instituted. 
If  the  drugs  are  to  be  used  for  any  lengthy  period  of  time, 
it  must  be  as  a  part  of  a  full  and  adequate  treatment  or 
habilitation  plan.   In  all  cases,  antipsychotic  drugs  can 
only  be  used  when  less  restrictive  measures  (psychological, 
physical  and  pharmacological)  have  first  been  attempted  and 
found  to  be  inadequate  for  the  individual's  needs.   These 
principles  are  reflected  in  the  new  standards  for 
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accreditation  of  institutions,  as  noted  in  the  attached 

letter  from  Dr.  Kenneth  Crosby,  Program  Director  for  the 

Accreditation  Council  for  Facilities  for  the  Mentally 

Retarded,  Joint  Commission  on  Accreditation  of  Hospitals 

(JCAH) .   Dr.  Crosby  points  out: 

Essentially,  our  standards  require  that  psycho- 
tropic or  behavior-modifying  drugs  be  used  only 
as  an  integral  part  of  an  individual  program  that 
is  designed  by  an  interdisciplinary  team  to  lead 
to  a  less  restrictive  way  of  managing,  and 
ultimately  to  the  elimination  of,  the  behaviors 
for  which  the  drugs  are  employed.   The  program 
plan  must  specify  the  behavior  to  be  modified, 
a  time-limited  prescription  by  a  licensed  physician, 
and  the  data  that  are  to  be  collected  in  order  to 
assess  progress  toward  the  treatment  objectives. 
Moreover,  the  resident's  record  must  document  the 
fact  that  less  restrictive  methods  of  modifying  or 
replacing  the  behavior  have  been  systematically 
tried  and  have  been  demonstrated  to  be  ineffective 
and  his  program  plan  must  include  provisions  to 
teach  the  resident  the  circumstances  under  which 
the  behaviors  can  be  exhibited  appropriately,  to 
channel  the  behaviors  into  similar  but  appropriate 
expressions,  or  to  replace  the  behaviors  with 
behaviors  that  are  adaptive  and  appropriate.   These 
new  requirements,  indicated  in  the  enclosed  list, 
were  adopted  by  the  Council  last  November  out  of  a 
concern  with  assuring  that  drugs,  when  used,  be 
used  as  a  part  of,  rather  than  as  a  substitute  for, 
an  appropriate  program. 

These  principles  are  also  reflected  in  recent  court  decisions 

affirming  the  right  of  institutionalized  retarded  persons 

to  adequate  habilitation  and  protection  from  harm.   See,  e.g., 

Wyatt  V.  Stickney,  344  F.  Supp.  387  (M.D.  Ala.  1972)  affm'd 

sub  nom  Wyatt  v.  Aderholt,  503  F.2d  1305  (5th  Cir.  1974); 

Welsch  V.  Likins,  373  F.  Supp.  487  (D.  Minn.  1974),  order 
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modified F.  Supp.  (D.  Minn.  April  15,  1976); 

N.Y.S.A.R.C.  V.  Rockefeller,  357  F.  Supp.  752  (E.D.N.Y. 
1973) ,  consent  judgment  sub  nom  N.Y.S.A.R.C.  v.  Carey,  393 
F.  Supp.  715  (E.D.N.Y.  1975). 

These  principles  are  not,  however,  reflected  in 
current  prescribing  practices  in  many  institutions  for 
retarded  persons.   This  fact  is  persuasively  demonstrated 
in  the  submissions  of  Drs .  Sprague  and  Lipman"  which  you  hav* 
before  you.   Among  the  factors  which  produce  the  over- 
reliance  on  medication  in  these  institutions  are  overcrowding 
of  residents  and  lack  of  staff,  inadequate  training  of  staff 
about  both  the  appropriate  use  of  medication  and  the  avail- 
ability and  usefulness  of  programs  as  alternatives  to  control 
behavior  by  medication,  and  even  a  failure  on  the  part  of 
some  staff  members  to  recognize  the  true  potential  of  the 
retarded  persons  in  their  care.   Perhaps  the  most  disturbing 
of  these  factors  is  the  apparent  ignorance  of  some  physicians 
in  institutions  of  the  basic  facts  about  these  drugs  and 
particularly  about  adverse  effects. 

While  it  might  be  argued  that  institutional  conditions 
are  not  within  the  domain  of  the  FDA,  we  believe  that  by  its 
unilateral  action  in  affirmatively  labeling  these  two  drugs 
as  "effective"  for  use  in  "severe  behavioral  problems  in 
mentally  retarded  persons,"  unaccompanied  by  any  warning  or 
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requirement  that  their  use  be  in  conjunction  with  a  bona 
fide  treatment  plan  and  therapy,  that  the  FDA  is  contributing 
to  their  widespread  abuse.   No  one  requested  this  affirmative 
endorsement  on  the  label,  nor  do  we  think  it  is  in  fact 
supported  by  the  evidence.   But,  even  if  it  were,  the 
bare  statement  that  these  drugs  are  "effective"  for  "severe 
behavioral  problems"  in  isolation  from  any  underlying  con- 
dition  other  than  mental  retardation  and  apart  from  any     r 
coherent  treatment  or  habilitation  program  is  not  only  mis- 
leading but  can  only  serve  to  legitimize  what  is  the  very 
core  of  everyone's  concern.   It  would  be  far  better  for  the 
FDA  to  say  nothing  on  the  subject  than  to  make  this  stark 
endorsement. 

At  the  very  least,  the  insert  requirement,  if  the 
drugs  are  to  be  approved  at  all,  should  clearly  state. that 
these  medications  cannot  be  used  on  institutionalized 
retarded  persons  in  lieu  of  an  adequate  habilitation  program, 
and  that  their  use  for  behavior  control  is  only  appropriate 
when  it  is  in  aid  of  such  a  program.   The  insert  should  also 
make  clear  that  the  drugs  are  to  be  used  for  control  of 
behavior  interfering  with  the  acceptance  of  an  adequate 
program  only  when  less  drastic  measures  have  been  tried  and 
found  inadequate. 

2.     Safety  of  Thioridazine  and  Chlorpromazine — 
Cognitive  Impairment.   We  were  particularly  appalled  at  the 
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decision  not  to  include  any  warning  about  the  learning 
impairment  effects  of  these  two  drugs  on  retarded  persons 
other  than  the  weak  reference  to  a  "possibility  that  it  may 
reduce  learning  performance  if  high  doses  [presumably  higher 
thcin  the  400  mg  and  500  mg  specifically  endorsed  by  the 
newly  approved  label]  are  used  and/or  if  it  is  prescribed 
for  long  .periods  of  time."   We  feel  that  this  precautionary 
statement  is  wholly  inadequate  and  unsupported  by  the      ' 
scientific  evidence. 

We  emphatically  disagree  with  the  unnecessary,  gratui- 
tous and  totally  unsupported  assertion  in  the  proposed  package 
insert  that  "thioridazine  [chlorpromazine]  does  not  impair 
intellectual  functioning  as  measured  by  standardized  I.Q. 
tests  and  other  psychometric  tests."   And  we  can  only  express 
amazement  and  dismay  at  your  statement  that  you  "are  not  yet 
satisfied. . .that  there  is  reasonable  evidence  associating 
approved  use  of  phenothiazines  with  cognitive  impairment  in 
the  short  run.   Hard  data  are  lacking,  and... absent  altogether 
with  regard  to  long  term  use.... Until  there  is  reasonable 
evidence  on  this  point,  we  cannot  require  a  warning  in  the 
labeling."   (Letter  at  p.  6.)   We  find  particularly  indefen- 
sible your  citation  to  the  lack  of  "hard  data"  as  an  excuse 
for  inaction.   It  cannot  be  seriously  contended  that  it  is 
up  to  citizens  to  produce  such  "hard  data"  when  the  drug 
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manufacturers  have  no  incentive  to  do  the  necessary 

studies  and  when  the  FDA  refuses  to  insist  that  they  do 

so. 

In  the  absence  of  "hard  data,"  it  is  the  responsibility 

of  the  FDA  when  considering  the  crucial  question  of  drug 

safety  to  carefully  examine  what  data  are  available.   When, 

as  here,  the  available  data  indicate  a  serious  hazard,  the 

FDA  must  err  on  the  side  of  caution  and  patient  safety. 

The  available  data  which  was  presented  to  you  by  your  own 

experts  indicates  that  such  a  hazard  is  real.   Dr.  Sprague's 

letter  to  Dr.  Cinque  states: 

I  cim  very  impressed  with  the  overwhelming 
weight  of  evidence  that  the  tranquilizing 
drugs  have  been  shown  to  depress  learning 
performance  in  several  types  of  learning 
tasks . 

Sprague  letter  to  Cinque  at  p.  2;  citation 
omitted;  emphasis  supplied. 

The  scime  letter  addresses  the  emphasis  of  what  studies  exist 

on  short  term  rather  than  long  term  administration. 

It  is  stated  that  most  studies  have  involved 
the  use  of  low  doses  and  I  completely  concur. 
We  simply  do  not  know  what  the  effects  of  high 
doses  are.   At  this  point  we  can  only  speculate, 
and  I  have  written  a  recent  theoretical  paper 
speculating  about  the  effects  of  higher  doses 
of  psychotropic  drugs  on  cognitive  behavior. 
If  my  theoretical  speculations  are  correct, 
higher  dosages  as  typically  used  in  the  insti- 
tution, will  suppress  cognitive  behavior  much 
more  than  the  lower  dosages . 
Ibid,  at  p.  4l  citation  omitted;  emphasis  added. 

The  consensus  of  the  FDA's  own  Pediatric  Advisory  Panel 

reached  the  same  conclusion: 
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Although  there  might  be  some  technical 
questions  about  the  proper  way  to  measure 
learning  ability,  the  research  evidence 
that  is  available  clearly  indicates  that 
suppression  of  performance  in  a  learning 
task  is  a  common  effect  of  the  pheno- 
thiazines .  ~~~~ 

"Use  of  Psychotropic  Drugs  with  the  Mentally 
Retarded,"  January  13,  1975  at  p.  3;  emphasis 
supplied. 

The  experts  with  whom  we  have  consulted  have  indicated 

complete  agreement  with  this  proposition. 

t 
Your  letter  gave  no  reason  for  your  decision  to  ignofe 

the  finding  of  the  Pediatric  Advisory  Panel  regarding  cogni- 
tive impairment.   (Nor  for  that  matter  was  a  reason  given 
for  ignoring  their  recommendation  that  the  FDA  institute  a 
study  of  psychotropic  drug  usage  and  that  the  FDA  reevaluate 
drug  company  advertising  literature  to  determine  whether  it 
accurately  reflected  the  concerns  currently  under  discussion.) 
Your  letter  indicates  your  intention  to  err  on  the  side  of 
hazard  rather  than  patient  safety  and  to  ignore  what  evidence 
exists  about  cognitive  impairment  until  you  are  satisfied 
that  it  constitutes  "hard  data."   We  believe  this  represents 
a  violation  of  Congressional  intent  in  establishing  a  standard 
of  "reasonable  evidence"  in  questions  of  patient  safety. 
The  evidence  of  your  own  experts  is  certainly  reasonable, 
and  it  requires  a  much  stronger  warning  than  you  have  included 
in  the  proposed  package  inserts.   At  the  very  least,  the 
statement  in  the  proposed  package  insert  that  the  drugs  do 


444 


not  "impair  intellectual  functioning  as  measured  by 
standardized  I.Q.  tests  and  other  psychometric  tests" 
should  be  deleted. 

3.     Dosage  Levels.   We  have  two  major  concerns 
about  your  actions  regarding  dosage  levels.   The  first  is 
the  approval  of  thioridazine  at  400  mg  and  chlorpromazine 
at  500  mg.   The  studies  you  cite,  whatever  their  applica- 
bility may  in  fact  be,  involve  much  lower  dosage  levels  than 

r 

those  you  propose  to  approve.   If  you  have  evidence  that  the 
400-500  mg  range  is  safe  and  effective  for  mentally  retarded 
persons,  we  hereby  request  that  you  make  such  evidence 
available  to  us.   If  you  have  no  such  evidence,  we  must 
petition  you  to  lower  your  dosage  reference  in  the  package 
inserts  to  dosages  for  which  you  do  have  scientific  evidence. 

The  other  concern  about  dosage  levels  involves 
children.   Your  proposed  package  insert  discusses  dosages 
for  children  aged  2  to  12  in  terms  of  "mg  per  Kg"  of  body 
weight.   You  then  discuss  dosages  for  the  most  severely 
disrupted  or  psychotic  children  at  25  mg  two  or  three  times 
daily.   In  the  case  of  Mellaril,  however,  this  is  followed 
by  a  repetition  of  the  discussion  of  400  mg  per  day  which 
earlier  appears  with  regard  to  adults.   Whatever  the  merits 
may  be  regarding  such  dosages  for  retarded  adults,  we  are 
shocked  at  the  contention  that  this  is  an  appropriate  dosage 
level  for  children. 
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The  FDA's  Pediatric  Advisory  Conunittee  concludes 
that  our  knowledge  about  the  effect  of  these  drugs — parti- 
cularly at  large  doses  and  over  a  long  term  of  administration-- 
is  appallingly  weak: 

Experience  with  the  mentally  disturbed  patients 
suggests  that  long-term  side  effects,  such  as 
tardive  dyskinesia,  may  present  serious  problems, 
and  this  is  particularly  troublesome  because 
there  is  almost  no  hard  data  on  which  to  judge 
how  frequent  and  how  serious  such  problems  might     ' 
be  in  childreiTi   This  is  a  particular  problem        ' 
because  there  is  no  experimental  data  on  animals 
upon  which  to  judge  appropriately  the  potential 
effects  of  long-term  phenothiazine  treatment  in 
the  developing  nervous  system  of  the  child. 
"Use  of  Psychotropic  Drugs  with  the  Mentally 
Retarded,"  January  13,  1975,  at  p.  3;  emphasis 
supplied. 

On  the  subject  of  drug  use  during  the  developmental  period 

of  childhood.  Dr.  Sprague's  letter  to  Dr.  Cinque  states: 

I  believe  this  is  an  extremely  serious 
question.   We  simply  do  not  have  information 
on  the  effects  of  continued  prescription  of 
drugs  during  the  developmental  ages  of 
children. 

He  goes  on  to  cite  studies  indicating  that  50%  of  children 
may  develop  dyskinesia  following  exposure  to  psychotropic 
drugs.   (Sprague  letter  to  Cinque  at  p.  4.)   These  factors 
clearly  indicate  the  need  for  much  more  caution  in  the  admin- 
istration of  these  drugs  to  children  than  is  reflected  in  the 
proposed  revision  of  package  inserts  for  thioridazine  and 
chlorpromazine.   If  the  dosage  level  of  400  mg  for  children 
was  not  intended,  it  should  be  removed  from  that  section  of 
the  package  insert.   If  the  FDA  now  contends  that  such  dosage 
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levels  are  safe  for  children,  we  hereby  request  that 
you  refer  us  to  the  scientific  evidence  upon  which  you 
base  that  conclusion. 

Conclusion.   We  feel  that  the  FDA's  action,  on 
balance,  has  been  more  damaging  than  helpful  to  the  effort 
to  control  medication  abuses  of  retarded  citizens.   It  has 
gratuitously  legitimized  use  of  two  drugs  for  "severe 
behavior  problems,"  thus  singling  out  retarded  persons  as 
appropriate  recipients  of  medication  for  behavioral  control 
while  not  approving  the  same  medications  for  other  persons 
for  the  control  of  similar  behavior.   It  has  given 
insufficient  attention  to  demonstrated  problems  of  patient 
safety,  and  has  failed  to  limit  its  approval  of  this  drug 
use  to  those  situations  in  which  the  drugs  are  the  only  means 
to  enable  the  retarded  person  to  benefit  from  heibilitation 
programs — which  is  the  alleged  justification  for  the  approval 
of  the  drugs  in  the  first  place.   (Schmidt  letter,  p.  3.) 
The  FDA  appears  to  approve  dosage  levels  for  children  far  in 
excess  of  those  suggested  for  nonretarded  children  who  receive 
medication  for  psychiatrically  based  disturbances,  and  does 
so  without  any  apparent  justification  and  in  the  absence  of 
any  satisfactory  data  on  the  effects  of  such  drugs  on 
children.   And  it  has,  on  insufficient  evidence  and  on  its 

own  initiative,  pronounced  that  these  drugs  do  not  impair 
cognitive  functioning,  and  has  done  so  in  the  face  of  what 
is  certainly  "reasonable"  evidence  that  such  a  hazard 
exists. 

We  therefore  request  reconsideration  of  the  issues 
discussed  in  this  letter. 

Sincerely, 


Patricia  M.  Wald 
^mes  W.  Ellis 
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Joint  .  . 

LOninilSSIOn    875  Nonh  Michigan  Avenue    Chicago,  Illinois  60611 

on  Accreditation  of  Hospitals 

Accreditation  Council  lor  /.k;/(/)(vs  lor  ihc  MrnLilly  l',rUii(li'<l 

September  4,    1975  Kco/ifl/i  ^  i  urSv. /</ /  ' 

l'rni;i,iiM  DllfCllM       I   'I  -1  l,W-(>>M 

Gail  Marker 

Mental  Health  Law  Project 
1751  N  Street,  N.W. 
Washington,  D.C.   20036 

Dear  Ms.  Marker: 

I  was  interested  in  reading  of  your  study  of  the  use  of  phenothiazincs 
in  institutions  housing  mentally  retarded  persons.   If  /ou  arc  not 
already  acquainted  with  them,  you  might  be  interested  in  our  accredi-   ' 
tation  standards  pertaining  to  the  use  of  psychoactive  medications  in 
residential  facilities  for  the  mentally  retarded. 

Essentially,  our  standards  require  that  psychotropic  or  behavior- 
modifying  drugs  be  used  only  as  an  integral  part  of  an  individual 
program  plan  that  is  designed  by  an  interdisciplinary  team  to  lead 
to  a  less  restrictive  way  of  managing,  and  ultimately  to  the  elimination 
of,  the  behaviors   for  which  the  drugs  are  employed.  Ihe  program  plan 
must  specify  the  behavior  to  be  modified,  a  time-limited  prescription 
by  a  licensed  physician,  and  the  data  that  are  to  be  collected  in  order 
to  assess  progress  toward  the  treatment  objectives.  Moreover,  the 
resident's  record  must  document  the  fact  that  less  restrictive  methods 
of  modifying  or  replacing  the  behavior  have  been  systematically  tried 
and  have  been  demonstrated  to  be  ineffective  and  his  program  plan  must 
include  provisions  to  teach  the  resident  the  circumstances  under  which 
the  behaviors  can  be  exhibited  appropriately,  to  channel  the  behaviors 
into  similar  but  appropriate  expressions,  or  to  replace  the  behaviors 
with  behaviors  that  are  adaptive  and  appropriate.  These  new  requirements, 
indicated  in  the  enclosed  list,  were  adopted  by  the  Council  last  November 
out  of  a  concern  with  assuring  that  drugs,  when  used,  be  used  as  a  part 
of,  rather  than  as  a  substitute  for,  an  appropriate  program.  A  key 
requirement  is  that,  while  a  behavior-modifying  drug  must  be  prescribed 
by  a  physician,  the  decision  to  use  it  as  part  of  a  resident's  program- 
must  be  made  by  an  interdisciplinary  team,  of  which  the  physician  is  a 
member.  We  are  hopeful  that  these  riquircments  will  reduce  inappro- 
priate use  of  psychoactive  drugs,  at  least  in  facilities  that  subscribe 
to  accreditation  standards,  but  this  does  not,  of  course,  obviate  the 
need  for  research  concerning  the  use  of  such  drugs  with  mentally  retarded 
persons. 


Sincerely, 


■^ 


Kenneth  G 
Program  Director 


G.  Crosby,  ra,  D. 


Amencin  Associ^tinn  on  Ktrnt,!!  Orhr 
Amvrinn  Nurtei'  Asr 
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[Prom  Mental  Health  Law  Project  newsletter,  June  1976] 
FDA  Petitioned  Again  to  Relabel  Drugs  For  Retarded 

In  1974  the  Mental  Health  Law  Project,  represented  by  Hogan  and  Hartson, 
petitioned  the  Food  and  Drug  Administration  to  limit  the  use  of  phenothiazine 
medications  in  institutions  for  the  mentally  retarded  to  those  residents  exhibiting 
psychotic  disorders.  The  petition  alleged  widespread  overuse  of  these  medica- 
tions on  institutionalized  retarded  persons  to  control  their  behavior,  particularly 
where  the  institutions  are  understaffed  and  lack  adequate  habilitation  programs. 
The  petition  stated  that  too  many  retarded  persons  are  prescribed  these  drugs 
in  too  large  dosages  for  too  long  periods  of  time  and  that  as  a  result  they  are 
subjected  to  undue  risks  of  adverse  side  effects,  i.e.,  tardive  dyskenesia  and  im- 
paired cognitive  ability.  (See  series,  "Institutional  Drug  Abuse?",  in  the  March, 
June  and  September  1975  MHLP  newsletters.) 

On  November  1975  FDA  Commissioner  Alexander  H.  Schmidt  responded  to  the 
petition,  agreeing  that  the  drugs  are  overused  and  agreeing  to  a  package  insert 
that  warned  of  possible  ill  effects  on  the  cognitive  abilities  of  retarded  persons 
from  long-term  usage.  He  also  agreed  to  include  in  the  insert  a  suggestion  that 
"drug  holidays"  be  used  to  learn  if  persons  can  get  along  without  the  drugs  after 
some  months.  However,  he  refused  to  recognize  that  existing  data  justify  a 
warning  that  the  drugs  do  have  a  negative  effect  on  learning  and  he  proposed 
to  state  aflBrmatively  in  the  insert  that  the  drugs  were  effective  in  controlling 
severe  behavior  problems  of  retarded  persons. 

The  Project  has  responded  to  the  Commission's  reply  with  a  letter  of  protest 
requesting  formal  reconsideration  of  the  proposed  relabeling.  The  letter  con- 
cludes :  "We  feel  that  the  FDA's  action,  on  balance,  has  been  more  damaging 
than  helpful  to  the  effort  to  control  medication  abuses  of  retarded  citizens.  It 
has  gratuitously  legitimized  use  of  two  drugs  [Mellaril  and  Thorazine]  for 
'severe  behavior  problems,'  thus  singling  out  retarded  persons  as  appropriate 
recipients  of  medication  for  behavior  control  while  not  approving  the  same  medi- 
cations for  other  persons  for  the  control  of  similar  behavior.  It  has  given  insuf- 
ficient attention  to  demonstrated  problems  of  patient  safety,  and  has  failed  to 
limit  its  approval  of  this  drug  use  to  those  situations  in  which  the  drugs  are 
the  only  means  to  enable  the  retarded  person  to  benefit  from  habilitation  pro- 
grams— which  is  the  alleged  justification  for  the  approval  of  the  drugs  in  the 
first  place.  .  .  .  The  FDA  appears  to  approve  dosage  levels  for  children  far  in 
excess  of  those  suggested  for  nonretarded  children  who  receive  medication  for 
psychiatrically  based  disturbances,  and  does  so  without  any  apparent  justifica- 
tion and  in  the  absence  of  any  satisfactory  data  on  the  effects  of  such  drugs  on 
children.  And  it  has,  on  insuflicient  evidence  and  on  its  own  initiative,  pro- 
nounced that  these  drugs  do  not  impair  cognitive  functioning,  and  has  done  so 
in  the  face  of  what  is  certainly  'reasonable'  evidence  that  such  a  hazard  exists." 


[From  F-D-C  Reports,  Feb.  17,  1975] 
Phenothiazine  Drugs  Not  Indicated  for  Mental  Retardation 

Per  se,  however,  can  be  used  validly  in  mentally  retarded  patients  for  indica- 
tions such  as  psychosis — was  apparent  "consensus"  thrust  of  labeling  recom- 
mendation for  the  drugs,  as  expressed  by  members  of  Pychopharmacological 
Agents  Advisory  Cmte.'s  Pediatric  Subcmte.  Feb.  10.  The  subcmte.  agreed  that 
the  determination  of  warnings  and  precautions  details  for  phenothiazine  package 
Inserts  should  be  decided  at  a  later  date.  For  the  present,  the  subcmte.  indicated 
the  insert  could  contain  a  statement  such  as :  " Phenothiazine s  are  not  to  be  used 
for  the  treatment  of  mental  retardation,  per  se." 

Reacting  to  a  petition  from  D.C.  law  firm  Hogan  and  Hartson,  the  subcmte. 
also  favored  an  FDA  investigation  into  alleged  inappropriate  promotion  of  pheno- 
thiazines  to  mental  institutions.  Subcmte.  members  noted  that  they  lack  expertise 
in  this  area. 

In  its  petition,  the  law  firm,  on  behalf  of  the  Mental  Health  Law  Project,  asked 
FDA  Com.  Schmidt  to  take  immediate  action  to  halt  the  imapproved  use  of  pheno- 
thiazines  in  the  nation's  mental  health  institutions.  "It  is  clear,"  their  petition 
declared,  "that  the  drugs  are  used  on  a  widespread,  indiscriminate  basis  as 
'chemical  straitjackets'  for  the  purpose  of  controlling  the  conduct  of  institutional- 
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ized  mentally  retarded  residents  and  easing  management  problems  in  understaffed 
institutions." 

The  subcmte.  did  not  offer  specific  recommendations  for  correction  of  any 
abuses  in  phenothiazine  advertising  and  promotion,  but  it  did  express  concern 
re  possible  distortions  occurring  in  this  area.  Subcmte.  exec,  secty.  Julius  Cinque 
reported  that  FDA  Div.  of  Drug  Advertising  head  Peter  Rheinstein  had  studied 
all  printed  phenothiazine  advertising  from  the  past  three  years.  Rheinstein's 
review  found  no  inappropriate  advertising  of  phenothiazines,  Cinque  said.  Hogan 
and  Hartson  attorney  Dennis  Lehr  responded  that  his  firm's  petition  dealt  with 
a  broader  area  than  just  printed  material.  He  noted  his  firm  had  evidence  that 
inappropriate  promotion  methods  were  being  used  by  institutional  detailmen. 
"There  are  ways  that  drugs  are  bought  by  institutions,  and  we  feel  the  drugs  are 
promoted  by  pharmaceutical  houses  in  inappropriate  ways,"  Lehr  indicated. 

Barrett  Scoville,  MD,  Director  Div.  of  Neuropharmacological  Drugs,  suggested 
next  step  by  Rheinstein  could  be  to  investigate  "detailing"  of  these  products. 
However,  he  noted,  such  a  study  would  be  difficult  because  "it's  an  enormous 
field."  Tom  Hayes,  psychopharmacology  unit  chief,  informed  the  panel  FDA  had 
already  acted  on  the  petition's  request  to  inform  Sandoz  that  labeling  for  Serentil 
was  in  error.  FDA  requested  deletion  of  an  indication  for  "behavioral  problems 
in  mental  deficiency"  (including  "uncooperativeness" ) ,  Hayes  said.  Subcmte. 
member,  reacted  in  strong,  negative  fashion  to  Hogan  and  Hartson's  request  to 
limit  use  of  the  drugs  to  "qualified"  MDs,  on  basis  that  it  would  restrict  the 
practice  of  medicine.  Chairman  Robert  Sprague,  PhD,  asserted  such  a  limitation 
is  "a  legal  issue  outside  our  area  of  competence  and  (the  subcmte.)  makes  no 
recommendation."  Sprague  noted  he  is  scheduled  to  prepare  a  phenothiazine 
report  for  the  Feb.  27  meeting  of  subcmte.'s  parent  Psychopharmacological 
Agents  Cmte. 

[From  F-D-C  Reports,  Mar.  3,  1975] 

All  Mental  Health  Institutions  Should  be  Contacted  by  FDA  re 
Phenothiazine  Usage 

psychopharmacological  advisory  committee  recommends  psychotropic 

labeling 

FDA  should  contact  all  mental  health  institutions  re  phenothiazine  usage,  the 
Psychopharmacological  Agents  Cmte.  recommended  at  its  Feb.  27-28  meeting  in 
response  to  D.C.  law  firm  Hogan  and  Hartson's  petition  urging  stricter  controls 
on  the  use  of  phenothiazines  in  the  nation's  mental  health  institutions. 

Cmte.  Chairman  Gerald  Klerman,  MD,  psychiatry  prof.  Harvard,  said  the  cmte. 
is  recommending  the  FDA  Com.  Schmidt  and  BuDrugs  Director  Crout  issue  an 
advisory  statement  to  the  heads  of  all  institutions  for  the  mentally  retarded 
asking  them  to  review  the  use  of  phenothiazines  in  their  institutions. 

The"  cmte.  will  consider  desirability  of  uniform  labeling  for  phenothiazines. 
In  addition,  it  is  recommending  that  a  research  program  be  started,  perhaps  by 
NIH's  Natl.  Institute  of  Childhood  Mental  and  Human  Development,  to  examine 
therapeutic  uses  of  phenothiazines. 

Hogan  and  Hartson's  petition's  request  to  limit  the  use  of  phenothiazines  m 
mentally  retarded  to  treatment  of  psychosis  was  discussed  at  the  meeting.  Attor- 
ney Jonathan  Kahan  argued  that  his  firm  had  not  foimd  any  evidence  to  support 
approval  of  less-than-psychotic  indications  for  these  drugs.  He  pointed  out  that 
it  had  searched  all  data  in  the  phenothiazine  NDA  files,  released  under  a  Frce- 
(Intn-of-Information  request,  and  had  seen  no  well-conl rolled  study  which  estab- 
lished an  acceptable  risk-to-benefit  ratio  for  use  in  non-psychotic  mentally  re- 
tarded patients. 

Robert  Sprague,  PhD.  chairman  of  the  cmte.'s  Pediatric  Subcmte.,  which  dis- 
cussed the  Hogan  and  Hartson  petition  at  its  Feb.  10  meeting,  reported  he  had 
conducted  a  literature  search  on  the  use  of  these  drugs  for  less-than-psychotic 
indications  in  the  mentally  retarded  ("The  Pink  Sheet"  Feb.  17,  p.  T&G-8).  Of 
the  over  200  studies  examined,  only  five-to-ten  could  be  considered  good  studies, 
he  said.  However,  these  five-to-ten  studies  present  "fairly  good"  evidence  that 
T)henothiazines  are  useful  to  treat  aggression,  sterotype,  and  severe  hyperactivity, 
he  said.  These  studies  also  demonstrate  the  drugs  tend  to  improve  social  behavior 
of  mentally  retarded,  according  to  Sprague. 
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IMIPBAMINE    TOXICITY    IN    CHILDREN    TO   BE   REVIEWED    IN    MAY    ISSUE    OF    AMERICAN 

JOURNAL  OF   PSYCHIATRY 

The  Pediatric  Subcmte.,  Sprague  reported,  had  thus  been  reluctant  to  declare 
that  phenothiazines  should  not  be  used  in  mentally  retarded  patients. 

Concern  over  reports  of  imipramiue  toxicity  in  children  was  mentioned  by 
cmte.  members.  BuDrugs  Psychopharmacology  Unit  head  Tom  Hayes,  MD,  re- 
ported that  adverse  reactions  from  imipramine  would  be  the  subject  of  an  up- 
coming article  in  the  May  issue  of  the  American  Journal  of  Psychiatry,  and 
would  be  accompanied  by  a  review  of  the  published  literature  done  by  FDA's 
Martha  Panitch,  PhD,  Eileen  Barker,  MD,  and  himself. 

A  proposed  draft  of  uniform  psychotropic  drug  labeling  for  pediatric  usage 
was  approved  by  the  cmte.  with  only  slight  wording  changes  from  the  draft 
drawn  up  by  the  Pediatric  Subcmte.  at  its  last  meeting  ("The  Pink  Sheet"  Feb. 
17,  p.  T&G-7). 

Barrett  Scoville,  MD,  Div.  of  Neuropharmacology  chief,  informed  the  cmte., 
FDA  had  recently  reviewed  all  the  NDA  files  for  the  minor  tranquilizers  with 
particular  attention  to  birth  anomalies  and  reproductive  studies.  The  review, 
prompted  by  a  Dec.  12  article  in  the  Aew  England  Journal  of  Medicine  by  Lucile 
Milkovich  and  Bea  van  den  Berg,  foimd  no  support  for  the  researchers'  findings 
that  mothers  who  have  taken  meprobamate  or  chlordiazepoxide  in  early  preg- 
nancy have  an  increased  rate  of  birth  anomalies. 


[Excerpt  from  the  Congressional  Record,  Mar.  26,  1975] 

Notice  of  Hearings  on  the  Abuse  and  Misuse  of  Controlled  Drugs 
IN   Juvenile   Institutions 

Mr.  Bayh.  Mr.  President,  I  wish  to  announce  that  the  Subcommittee  To  In- 
vestigate Juvenile  Delinquency,  Committee  on  the  Judiciary,  will  soon  begin  a 
series  of  hearings  on  drug  abuse  in  juvenile  institutions  and  the  related  topdc  of 
drugs  used  improperly  to  control  and  manage  institutionalized  juveniles. 

Throughout  the  subcommittee's  4  years  of  investigation  of  the  juvenile  justice 
system,  which  lead  to  the  passage  of  the  Juvenile  Justice  and  Delinquency  Pre- 
vention Act  of  1974 — Public  Law  93-415 — we  frequently  uncovered  problems 
involving  the  use  of  dangerous  drugs  to  control  or  discipline  youth  in  a  broad 
spectrum  of  settings. 

In  the  landmark  cases  of  Morales  against  Turman  in  Texas,  for  example, 
and  Nelson  against  Heyne  in  Indiana,  involving  the  important  issues  of  the  right 
to  treatment  in  the  juvenile  justice  system  it  was  found  that  phenothiazines — 
major  tranquilizers — were  used  indiscriminately  to  control  the  behavior  of  chil- 
dren who  were  neither  mentally  ill  nor  mentally  retarded.  Additionally,  such 
psychotropic  drugs  are  being  used  to  control  the  conduct  of  institutionalized 
mentally  retarded  children,  both  within  the  juvenile  justice  system  and  in  other 
settings.  It  is  a  national  scandal  that  so  many  mentally  retarded  youngsters  are 
classified  delinquent  for  the  sole  purpose  of  sending  them  to  a  detention  center  for 
custodial  care,  simply  because  the  appropriate  alternative  care  programs  do  not 
exist. 

A  recent  study  found  that  while  only  about  3  percent  of  the  American  popula- 
tion is  retarded,  as  many  as  46  percent  of  the  children  confined  in  juvenile  de- 
tention centers,  nearly  half  of  whom  are  there  for  the  commission  and  non- 
criminal acts,  called  status  offenses,  such  as  running  away  or  truancy,  are 
borderline  retarded  or  more  severely  retarded.  Naturally,  one  might  expect,  as 
the  University  of  Miami's  Mailmen  Center  for  Chilld  Development  has  recently 
confirmed,  this  leads  to  further  personal  deterioration,  criminalization  and  often 
long-term  custodial  care  in  correctional  psychiatric,  or  mental  institutions. 

Last  year  the  subcommittee  initiated  a  special  investigation  of  these  distres- 
sing problems  and  in  the  coming  months  will  continue  with  a  comprehensive 
assessment  of  the  practices  which  lead  to  the  chemical  straitjacketing  of  thou- 
sands of  youngsters. 

We  are  not  concerned  about  those  situations  where  these  drugs  are  used  ap- 
propriately after  proper  diagnosis,  but  solely  with  the  use  of  such  drugs  without 
regard  to  psychiatric  or  medical  diagnosis  or  the  presence  of  approved  indications 
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which  would  justify  such  usage.  We  are  concerned  by  our  preliminary  findings 
that  unqualified  medical  staff  and  even  nonmedical  personnel  may  be  dispensing 
and  administering  drugs  in  violation  of  the  Controlled  Substances  Act.  We  are 
concerned  about  the  quality  of  care  available  to  institutionalized  youngsters 
and  shocked  to  learn  that  institutions  throughout  the  coutry  may  be  permitting 
the  indiscriminate  use  of  dangerous  drugs  for  the  sloe  purpose  of  controlling 
the  conduct  of  institutionalized  juveniles  and  easing  the  management  problems 
of  understaffed  institutions. 

It  is  important  to  understand  that  indiscriminate  use  of  phenothiazines  pre- 
sents severe  hazards.  There  is  growing  evidence,  for  example,  that  these  drugs 
impair  learning  ability,  a  result  which  few,  if  any,  children,  particularly  those 
who  are  mentally  retarded,  can  afford.  Among  the  other  side  effects  are  Park- 
insonism and  tardive  dyskinesia.  While  such  side  effects  might  be  tolerable  in  the 
treatment  of  the  severely  psychotic  child,  they  are  not  acceptable  where  used 
solely  for  control. 

As  you  know,  Mr.  President,  as  a  chairman  of  the  subcommittee  I  am  obligated 
to  assess  whether  the  Controlled  Substances  Act,  which  regulates  the  use  and 
abuse  of  controlled  pharmaceutical  products,  as  well  as  street  drugs,  is  properly 
enforced  and  that  violators  are  dealt  with  appropriately.  In  the  course  of  our 
investigation  we  have  learned  of  violations  involving  the  phenothiazines  in  in- 
stitutions for  juveniles. 

A  typical  report,  for  example,  was  that  of  the  case  involving  a  13-year-old 
girl  committed  to  the  California  Youth  Authority  who  literally  had  250  milli- 
grams of  one  of  these  drugs  forcibly  shoved  down  her  throat.  In  the  Morales 
case  I  mentioned  earlier,  a  youngster  was  administered  an  injectable  variety 
of  these  drugs  without  a  doctor's  prescription  ostensibly  because  the  child  was 
deemed  out  of  control.  In  other  cases  orderlies  and  aides  reportedly  administer 
the  drug  and  even  decide  whether  the  drug  should  be  administered.  I  am  dis- 
turbed by  these  practices  and  hope  that  they  are  not  as  widespread  as  our  pre- 
liminary investigation  indicates.  In  any  case,  whether  it  be  a  violation  of  the 
Federal  Drug  Control  Act  or  a  violation  of  humane  treatment  standards,  I  in- 
tend to  fully  investigate  this  matter  and  report  our  findings  to  the  Congress  and 
the  American  people. 

The  other  phase  of  our  investigation,  but  clearly  a  related  concern,  involves 
an  assessment  of  the  extent  to  which  drugs,  legal  and  illegal— heroin,  cocaine, 
amphetamines,  tranquilizers,  barbiturates,  LSD — are  readily  available  to  ad- 
dicts and  abusers  in  detention  centers,  lockups,  jails,  and  other  correctional  fa- 
cilities on  the  Federal.  State,  and  local  levels.  As  ironic  as  it  is  many  experts 
and  others  who  have  had  experience  with  such  institutions  have  found  that  in 
some  institutions  youngsters  have  never  had  a  better  source  of  supply  for  illegal 
drugs  and,  in  fact,  are  better  able  to  sustain  their  habits  and  abuse  patterns  in 
the  institutions.  We  are  extremely  interested  in  learning  more  about  this  phe- 
nomenon, but  especially  more  about  the  extent  to  which  diversion  of  legitimate 
drugs  on  hand  and  available  in  juvenile  institutions  are  diverted  for  illegal 
purposes  and  abuse. 

This  project,  which  we  started  last  year,  couples  our  earlier,  and  ongoing,  work 
regarding  the  illegal  and  improper  uses  of  controlled  drugs  with  that  of  our  con- 
cern about  the  quality  of  care  available  to  children  in  trouble,  particularly  those 
who  are  institutionalized. 

The  subcommittee  intends  to  hold  a  number  of  days  of  hearings  on  these  topics. 
Anyone  interested  in  the  investigation,  or  desiring  to  submit  information  re- 
garding these  problems,  or  a  statement  for  the  record,  should  contact  John  M. 
Rector,  staff  director  and  chief  counsel  of  the  subcommittee,  U.S.  Senate,  A504, 
Washington.  D.C.  20510,  phone  No.  (202)  224-2951. 

Mr.  President,  I  ask  unanimous  consent  to  have  printed,  in  their  entirety, 
various  newspaper  articles  which  are  attached  to  my  statement.  The  first  is  an 
article  from  the  National  Observer,  January  11,  1975,  entitled  "Pawns  in  a  Pill 
Game,"  by  Lawrence  Mosher  and  the  last  is  an  important  series  of  articles,  of 
which  three  have  been  published  to  date,  by  Seth  Kantor  of  the  Detroit  News 
dated  March  16.  23,  and  26,  1975.  These  timely  articles  focus  on  one  especially 
tragic  facet  of  the  national  scandal  involving  the  administration  and  dispens- 
ing of  controlled  drugs  solely  to  manage  youngsters :  that  of  the  plight  of  the 
mentally  retarded  child. 
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There  being  no  objection,  the  material  was  ordered  to  be  printed  in  the  Record, 
as  follows : 


[From  the  National  Observer,  Jan.  11,  1975] 

Pawns  in  a  Pill  Game 

(By  Lawrence  Mosher) 

Building  F,  Belchertown  State  School,  typifies  how  most  of  this  country's  in- 
stitutionalized mentally  retarded  live.  Two  dorms  sleep  20  each,  barracks-style. 
The  "day  room'  is  a  sterile,  high-ceilinged  hall  equipped  with  benches,  a  few 
tables,  and  a  raised  television  set  mounted  behind  a  steel-mesh  screen.  An  at- 
tendant turns  the  TV  and  lights  on  in  the  morning,  off  at  night. 

The  noise  level  is  incredible.  "Clients"  move  about  aimlessly.  When  a  visitor 
enters,  they  cling  to  him  in  garbled,  sad,  desperate  pleas  for  human  contact. 
Others  sit  on  the  benches,  staring  at  the  TV,  or  drowse  face-down  on  the  tables. 
The  front  door  is  always  locked. 

Of  Building  F's  40  residents,  14  are  drugged  once  to  three  times  a  day  with 
potent  tranquilizers. 

Building  E,  next  door,  looks  just  like  Building  F,  but  inside  things  are  different. 
Mahogany-veneer  partitions  create  a  "living  room"  and  a  number  of  "bedrooms" 
for  two  to  four  persons.  The  living  room  is  furnished  with  a  carpet,  comfortable 
couches  and  chairs,  paintings,  an  unprotected  TV  and  stereo,  and  table  lamps 
that  the  residents  can  turn  on  and  off  themselves. 

Although  the  residents  of  both  buildings  have  similar  problems — indeed,  as 
moderately  to  severely  retarded  adults  they  once  were  all  housed  together— the 
people  in  Building  E  don't  behave  at  all  like  those  in  Building  F.  The  front  door 
is  not  locked,  and  there  is  considerable  coming  and  going.  Some  residents  are  in 
class ;  others  are  at  a  workshop ;  a  few  are  out  taking  a  walk.  None  clings  to  the 
visitor  to  beg  for  attention. 

Only  3  of  Building  E's  41  residents  are  drugged  once  to  three  times  a  day  with 
potent  tranquilizers. 

"A  lot  of  the  aggressive  behavior  seems  to  drop  right  out  when  we  move  a 
resident  to  E  from  F,"  Paul  Durland,  a  staff  unit  director,  explains.  "And  the  way 
the  staff  perceives  and  treats  the  residents  changes  too.  In  Building  F  they  go 
out  for  their  coffee  break  to  get  away,  but  in  Building  E  they  have  their  coffee 
with  the  residents." 

Belchertown's  two  contrasting  buildings  symbolize  a  rebellion  of  attitudes  that 
is  beginning  to  challenge  state  mental-health  establishments  throughout  the 
country.  The  emerging  attitude  holds  that  retarded  people  are  not,  by  definition, 
hopeless.  It  holds  that  humanizing  their  maddeningly  mind-dulling  environment 
can  change  their  behavior.  And  it  adamantly  insists  that  the  current  overwhelm- 
ing reliance  on  such  behavior-controlling  drugs  as  Thorazine  and  Mellaril  need 
not  be  the  sine  qua  non  of  American  institutional  care. 

Yet  that  reliance  on  tranquilizers  now  haunts  the  nation's  nearly  200  institu- 
tions and  their  200,000  adult  and  juvenile  inmates.  A  1967  survey  conducted  by 
Ronald  S.  Lipman,  a  psychologist  at  the  National  Institute  for  Mental  Health, 
found  that  HI  percent  of  the  residents  of  109  responding  state  and  private  insti- 
tutions were  regularly  being  administered  psychotropic  (mind-controlling)  drugs. 
Thirty-nine  per  cent  of  these  residents  were  on  "major"  tranquilizers,  mainly 
Thorazine  and  Mellaril,  two  members  of  the  potent  phenothiazine  family  of  anti- 
psychotic prescription  drugs. 

Even  more  disturbing  to  Lipman  was  his  finding  that  the  typical  duration  of 
medication  for  a  quarter  of  those  on  Thorazine  and  Mellaril  was  four  years  to 
"indefinite,"  a  term  the  responding  institutions  chose  to  use.  "One  cannot  help 
but  wonder  how  rational  a  basis  there  is  for  the  "indefinite'  useage  of  this 
drug,"  he  wrote.  "My  synthesis  of  the  literature,"  Lipman  concluded,  "is  that  the 
sedative  phenothiazines  are  effective  in  improving  the  behavior  of  the  'acting- 
out'  child,  but — probably — at  the  price  of  reduced  alertness  and  cognitive  effici- 
ency." 

Many  drugs  have  harmful  side  effects  whose  risks  prescribing  doctors  must 
weigh  against  the  drug's  expected  benefit.  The  trade  off  is  often  difficult  to 
assess,  and  sometimes  the  patient  is  better  served  by  forgoing  the  drug.  Such 
is  the  nature  of  the  problem  concerning  the  prescription  of  the  phenothiazine 
tranquilizers  to  the  mentally  retarded. 
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Possible  short-term  adverse  reactions  among  the  principal  phenothiazines  in- 
clude Parkinsonism,  chemical  hepatitis,  itching-foot  syndrome  (the  inability  to 
sit  still),  blurred  vision,  nausea,  and  drowsiness.  More  worrisome  are  the  im- 
pairment of  learning  ability  and  the  development  of  a  long-term  reaction  called 
tardive  dyskinesia. 

Tardive  dyskinesia  can  appear  after  lengthy,high-dosage  drug  therapy.  Its 
victim  may  suffer  uncontrollable  movements  of  the  tongue,  face,  hands,  or  feet. 
He  may  pucker  his  mouth,  stick  out  his  tongue,  or  chew  on  nothing.  There  is  no 
known  cure.  Worse  still,  the  symptoms  persist  after  the  drug  is  withdrawn. 
Sometimes  they're  irreversible. 

SXJPPRESSION  OF  LEARNING 

The  primary  concern  about  using  these  drugs  on  the  mentally  retarded,  how- 
ever, is  whether  phenothiazine  impairs  learning  ability  and  intellectual  perform- 
ance. Seven  years  ago  Lipman  asked  for  evidence  to  justify  the  use  of  "sedative 
phenothiazines"  as  the  drugs  of  choice  for  the  mentally  retarded,  noting  that  over 
rs  per  cent  of  the  published  research  in  this  area  was  initially  financed  by  drug 
companies.  The  evidence  is  still  lacking. 

"What  is  clear,"  writes  Robert  L.  Sprague,  director  of  the  University  of  Illi- 
nois' Children's  Research  Center  and  a  specialist  in  psychopharmacology,  "is  that 
psychotropic  drugs  are  used  heavily.  It  is  equally  apparent  that  the  main  prob- 
lem of  the  mentally  retarded  is  slow  learning,  and  that  their  behavioral  prob- 
lems are  all  too  often  handled  by  administering  large  amounts  of  tranquilizing 
drugs  that  have  as  one  of  their  characteristics  suppression  of  learning. 

"Thus  the  mentally  retarded  are  often  placed  in  institutions  for  treatment 
where  social  stimulation  is  reduced,  where  treatment  with  tranquilizing  drugs 
that  suppress  learning  is  administered  in  large  amounts,  and  where  it  is  ex- 
pected that  these  combinations  should  produce  new  skills  that  will  enable 
them  to  become  rehabilitated  members  of  the  community."  Sprague  adds  that 
current  phenothiazine  usage  "outstrips  what  the  data  indicate  as  useful"  by  more 
than  50  per  cent. 

DEUG  USAGE  CEITICIZED 

Gunnar  Dybwad,  a  world  authority  in  the  social-service  field  and  a  former 
executive  director  of  the  National  Association  for  Retarded  Citizens  (NARC), 
puts  it  more  bluntly :  "What  we've  done  is  supplant  mechanical  restraint  [strait 
jackets  and  solitary  confinement]  with  chemical  restraint.  And  this  is  even 
more  vicious  because  you  can't  see  it.  The  point  I  make  is  not  that  these  drugs 
are  used,  but  the  way  they  are  used."  Dybwad,  65,  teachers  at  Brandeis  Univers- 
ity's Florence  Heller  Graduate  School  for  Advanced  Studies  in  Social  Welfare. 

Growing  concern  about  the  motivations  behind  current  drug  usage  was  the 
stimulus  for  a  state-wide  survey  of  Massachusetts'  five  institutions  for  the 
retarded  two  years  ago.  The  state's  top  mental-retardation  official,  Lewis  B. 
Klebanoff,  concluded  that  "control  of  undesirable  behavior  is  by  far  the  preferred 
purpose  of  use."  Klebanoff  noted  that  "undesirable"  could  mean  anything  from 
"psychotic  behavior  and  severely  disturbed  states  to  simply  undisciplined,  frac- 
tious behavior  that  can  result  from  lack  of  any  training,  boredom,  and  frustra- 
tion— all  common  enough  conditions  in  institutional  settings." 

"Management,  rather  than  stimulation  and  development  of  the  resident,  be- 
comes a  desirable  goal,"  Klebanoff  found,  when  institutions  are  overcrowded, 
understaffed  and  underequipped.  "We  must  get  our  psycho-pharmacological  pro- 
grams under  some  kind  of  control,"  he  concluded. 

IF  MEDICINE  can't,  LAW  WILL 

Dr.  James  D.  Clements,  president  of  the  American  Association  for  Mental 
Deficiency  (AAMD),  is  another  critic  of  what  he  calls  the  "general  drug  abuse 
in  our  institutions.  The  AAMD  is  a  national  professional  group,  as  NARC  is 
a  national  lay  group.  Clements,  a  43-year-old  pediatrician,  is  director  of  the 
Georgia  Retardation  Center,  a  state  institution  with  facilities  in  Atlanta  and 
Athens. 

"When  you  start  sedating  people  and  lessening  the  height  of  their  conscious- 
ness," says  Clements  "then  you  get  into  a  dangerous  situation,  particularly 
with  children.  In  the  development  of  our  intellectual  capacities  we  get  what 
we  are  going  to  get  by  the  time  we  reach  21.  If  you're  sleepy  most  of  the  time, 
you're  obviously  not  going  to  develop  very  well.  You  are  really  losing  intellectual 
capacity,  and  this  is  as  true  for  retarded  persons  as  it  is  for  you  and  me." 
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The  question  of  "drug  abuse"  turns  on  difficult  medical  and  ethical  judgments. 
But,  as  recent  Federal-court  cases  are  demonstrating,  if  the  medical  and  allied 
professions  can't  handle  it,  the  courts  will.  The  Constitution's  Eighth  and  Four- 
teenth Amendments  (respectively  prohibiting  cruel  and  unusual  punishment  and 
guaranteeing  due  process  and  equal  protection  of  the  law)  are  fast  becoming 
vehicles  for  change  in  this  area  as  they  already  have  in  others. 

Federal  Judge  Frank  Johnson,  who  made  civil-rights  history  in  Alabama  in 
the  1960s,  did  it  again  in  1971  in  a  landmark  case  (Wyatt  v.  Stickncy)  involving 
an  Alabama  institution  for  the  retarded.  Persons  involuntarily  committed  for 
mental  deficienices  "unquestionably  have  a  Constitutional  right  to  receive  such 
individual  treatment  as  will  give  each  of  them  a  realistic  opportunity  to  be 
cured  or  to  improve  his  or  her  mental  condition,"  declared  Johnson. 

In  1974  a  Federal  judge  in  Minnesota,  Earl  R.  Larson,  took  the  Wyatt  case  a 
step  further.  "Excessive  use  of  tranquilizing  medication  as  a  means  of  con- 
trolling behavior,  not  merely  as  a  part  of  therapy,  may  likewise  infringe  plain- 
tiffs' rights,"  the  judge  wrote.  The  case  involved  Minnesota's  Cambridge  State 
Hospital,  which  allegedly  gave  70  percent  of  its  residents  tranquilizers  "as  a  sub- 
stitute for  programs  or  as  a  means  of  simply  restraining  the  residents  to  com- 
pensate for  staff  shortages." 

Some  experts,  such  as  Alberto  DiMascio,  director  of  psychopharmacology  at 
Massachusetts'  mental-health  agency,  argue  that  controlling  behavior  can  be 
appropriate  therapy.  "Management  of  behavior  is  not  of  and  by  itself  bad,"  he 
says.  "Mentally  retarded  persons  do  no  have  just  one  incapacitation  or  lowered 
intellectual  level.  They  have  a  wide  variety  of  symptomatology  including  delu- 
sions, hallucinations,  and  other  psychotic  manifestations.  Some  are  highly 
anxious,  and  some  are  depressed.  You've  got  to  be  able  to  deal  with  these." 

DiMascio  tends  to  dismiss  institutional  environment  as  a  significant  cause  of 
inappropriate  behavior.  Drugs  treat  the  symptom,  not  the  cause,  he  says.  "We 
have  the  feeling  that  these  drugs  are  being  overprescribed,  but  no  one  has  ever 
documented  inappropriate  usage."  DiMascio  also  notes  that  there  has  been  no 
definitive  research  showing  long-term  impairment  of  learning. 

Part  of  the  confusion  concerning  the  proper  role  of  phenothiazines  in  institu- 
tions for  the  mentally  retarded  arises  from  the  drug's  paradoxical  qualities.  As 
Dr.  Solomon  H.  Snyder  describes  them  in  his  book.  Madness  and  the  Brain,  these 
drugs  "are  not  merely  sedatives  to  ease  the  patient  of  restless,  hyperanxious 
activity,  or,  more  to  the  point,  to  ease  his  custodian  by  essentially  bludgeoning 
the  patient  into  semiconsciousness." 

Synthesized  by  a  German  chemist  in  1880,  phenothiazine  was  first  used  for 
worm  infections.  In  the  1940s,  a  French  surgeon  used  an  antihistamine  form  as 
a  preoperative  adjunct  to  anesthesia.  The  drug  appeared  to  reduce  apprehension 
without  causing  dislocation,  which  made  it  possible  to  use  less  anesthesia,  thus 
lessening  the  danger  of  death  by  anesthesia-induced  shock.  In  1952  another  form, 
chlorpromazine,  was  found  to  be  effective  with  schizophrenics.  Within  two  years 
it  became  the  drug  of  choice  all  over  the  world  for  treating  schizophrenia  and 
other  psychotic  disorders.  In  this  country  the  drug  was  marketed  by  Smith 
Kline  &  French  Laboratories  under  the  brand  name  Thorazine. 

VISITS   BY   "detail    MEN" 

Now  dozens  of  brands  are  actively  promoted  by  drug-company  "detail  men" 
who  call  on  institutions  for  the  mentally  retarded  as  well  as  mental  hospitals 
and  doctors'  offices.  At  the  Hamburg  State  School  and  Hospital  in  Pennsylvania, 
for  example,  the  visitors'  register  shows  35  individual  visits  by  detail  men  during 
a  five-month  period  in  1974.  The  most  active  phenothiazine  promoters  were 
Sandoz  Pharmaceuticals  (makers  of  Mellaril  and  Serentil),  Merck  Sharp  & 
Dohme  (Triavil),  and  Smith  Kline  &  French  Laboratories  (Thorazine,  Stel- 
azine). 

The  Food  and  Drug  Administration  (FDA)  has  approved  these  drugs  as  safe 
and  effective  in  treating  psychotic  disorders  and  certain  other,  nonpsychiatric 
conditions.  But  the  question  remains,  what  about  an  institutionalized  mentally 
retarded  person  who  is  not  psychotic?  His  or  her  manifestations  may  look  like 
schizophrenia  or  mania  but  may  only  be  the  frustrated  outpourings  of  a  dim 
mind  trapped  in  a  handicapped  body. 

Dr.  Steven  R.  Kanner,  the  new  medical-services  director  for  Massachusetts' 
five  institutions  for  the  mentally  retarded,  says  the  problem  lies  with  the  pre- 
scribing doctors,  not  the  drugs.  "We  have  a  high  proportion  of  doctors  who  aren't 
very  competent,  and  this  is  the  fundamenal  problem."  Consequently,  the  inmates' 
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medical  records  are  meaningless,  says  Kanner,  who  also  holds  a  master's  degree 
in  business  administration  from  the  Massachusetts  Institute  of  Technology. 

TWO   LIGHT   YEARS   AW  AT 

"I  know  these  drugs  are  used  as  sedatives,  but  what  I  don't  know  is  whether 
these  drugs  are  used  totally  without  indication.  What  it  would  take  to  find  out 
is  an  adequate  medical  staff,  good  support  service,  and  a  functioning  data 
system.  But  we're  two  light  years  away  from  that." 

At  the  prodding  of  Sen.  John  W.  Olver,  chairman  of  the  state  Special  Legisla- 
tive Commission  on  Mental  Retardation,  Kanner  in  1974  conducted  a  survey  of 
phenothiazine  usage  in  his  five  "schools."  He  found  the  drug  was  administered 
to  33  per  cent  of  all  inmates,  with  a  high  of  59  per  cent  and  a  low  of  20  per  cent 
among  the  schools.  But  without  competent  matching  diagnoses  and  other  data 
dealing  with  dosage,  response,  and  duration  of  drugging,  it  is  still  difficult  to 
prove  inappropriate  or  abusive  drug  use. 

The  clear  implication,  however,  is  that  there  is  widespread  drug  abuse.  At 
the  Hamburg  State  School  and  Hospital,  considered  the  worst  in  the  state  by  the 
Pennsylvania  Association  for  Retarded  Citizens,  doctors  estimate  that  less  than 
10  per  cent  of  their  800  residents  are  psychotic  as  well  as  retarded.  Yet  four 
doctors  queried  about  their  use  of  the  phenothiazines  reported  an  average  65 
per  cent  utilization  rate. 

One  of  the  doctors  is  an  osteopath  fresh  from  St.  Louis  with  no  background  in 
psychiatry  or  treating  mental  deficiency.  Another  is  a  graduate  of  the  University 
of  St.  Thomas  in  the  Philippines  who  has  never  been  licensed  by  the  state.  An- 
other is  a  retired  thoracic  surgeon  who  says,  "When  I  turned  65  nobody  wanted 
me,  but  I  was  fortunate  enough  to  run  into  the  superinenden  here." 

A  neurosurgeon  at  the  nearby  Hershey  Medical  Center  says  the  Hamburg 
situation  "bothers  the  hell  out  of  me.  The  state  runs  a  kind  of  blank  check  book 
for  these  drugs.  If  the  institution  can't  get  more  staff,  it  can  get  more  drugs,  and 
so  they  shower  their  patients  with  them." 

What  really  stirs  critics  is  the  active  drug-company  promotion  at  these  institu- 
tions. Hamburg's  Dr.  Antonio  Garcia  describes  the  detail  men's  role  this  way: 
"They  come  into  our  medical  library  and  explain  the  advantages  their  products 
have  over  the  others.  They  talk  about  price,  how  the  drug  is  administered, 
whether  you  just  have  to  give  one  dose  or  four  a  day.  Sandoz  is  very  active 
and  pushes  Mellaril  a  lot.  They  know  a  lot  of  our  kids  are  on  Mellaril,  and  they 
come  around  to  remind  us  about  it." 

DETAIL   men's   INFLUENCE 

Massachusetts'  Dr.  Kanner  says  he  has  "no  doubt"  that  the  detail  men's  sales 
pitch  leads  to  "questionable"  usage.  "There  is  an  ethical  problem  here,"  he 
says.  "Doctors  should  not  be  getting  their  drug  information  from  detail  men." 
Kanner  says  he  plans  to  ban  detail  men  from  his  institutions  later  this  year. 

Kanner  will  get  no  criticism  from  at  least  one  of  his  superintendents,  William 
F.  Jones  at  Belchertown.  Jones,  a  40-year-old  former  teacher  with  advanced 
degrees  in  social,  educational,  and  clinical  psychology,  criticizes  the  entire  rela- 
tionship between  doctors  and  drug  companies  as  it  affects  retarded  people.  He 
thinks  the  drug  companies  "are  taking  advantage  of  a  vulnerable  population" 
and  that  the  medical  profession  has  "abdicated  its  responsibilities"  to  the  in- 
stitutionalized retarded. 

"The  medical  profession  has  conceded  to  limited-licensing  legislation  for  these 
institutions,"  Jones  says.  "There  is  no  monitoring  process,  virtually  no  in-service 
medical  training,  and  until  recently  no  consulting  or  back-up  service.  And  this 
only  came  about  when  I  used  critical  press  reports  of  Belchertown  to  make  it 
happen.  The  medical  profession  itself  was  very  willing  to  turn  its  back  on  this 
client  population." 

A   QUESTION   OF  ETHICS 

Both  Sandoz  and  Smith  Kline  &  French  deny  that  promoting  their  products 
at  institutions  for  the  retarded  raises  a  question  of  ethics.  "We  think  that  ethic- 
ally promoting  these  products  contributes  to  their  proper  use  and  helps  to  pre- 
vent abuse,"  says  Alan  Wachter,  a  Smith  Kline  &  French  spokesman.  "We  are 
ethically  promoting  these  products  based  on  labeling  approved  by  the  FDA." 

Dr.  Craig  Burrell  of  Sandoz,  responding  in  a  five-page  letter,  writes  that  "no 
thinking  person  (or  organization)  would  feel  that  it  is  ethically  right  to  give 
someone  any  type  of  chemical  merely  for  the  convenience  of  those  looking  after 
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a  charge  of  the  state."  But  Burrell  also  sees  no  ethical  issue  concerning  current 
promotion  practices. 

"We  do  not  promote  Mellaril  outside  areas  where  it  is  indicated.  We  see  no 
conflict  with  ethics  when  we  promote,  where  appropriate,  a  preparation  to  help 
sick  people  better  adapt  to  tJbe  environment  in  which  they  must  perforce  live.  By 
helping  eliminate  self-abuse,  hostility,  and  excessive  aggression,  we  are  at  least 
helping  these  deprived  patients  to  live  and  function  better  in  the  society  in 
which  they  exist  and  to  which  they  are  virtually  condemned  to  be  able  to 
contribute  nothing." 

But  is  the  situation  hopeless,  or  reversible?  One  answer  is  developing  here  at 
Belchertown.  Three  years  ago  Benjamin  and  Virginia  Ricci,  whose  retarded 
son,  Robert,  is  a  Belchertown  inmate,  filed  a  class-action  Federal  lawsuit  against 
the  state.  They  won  a  consent  decree  that  is  now  turning  Belchertown  State 
School  upside  down. 

The  Ricci  v.  Greenblatt  case  (Dr.  Milton  Greenblatt,  a  psychiatrist,  is  the 
former  state  assistant  commissioner  for  mental  retardation)  has  already  forced 
the  state  to  spend  $2.6  million  on  "humanizing"  renovations,  such  as  the  re- 
furbishing of  Building  E.  Belchertown's  annual  budget  of  $7  million  got  an  addi- 
tional $5  million  for  the  hiring  of  144  new  staff  members.  Another  $2  million  is 
going  into  improved  community  services  to  enable  more  residents  to  live  noninsti- 
tutional  lives.  Significantly,  Belchertown's  1974  phenothiazine  drug-utilization 
rate  of  20  per  cent  was  the  lowest  of  the  five  state  institutions. 

Ricci,  who  teaches  at  the  University  of  Massachusetts,  now  talks  about  how 
he  was  once  part  of  the  problem.  For  years  the  Riceis,  like  many  other  parents 
of  retarded  children,  never  questioned  the  system.  Then,  during  a  nine-month 
sabbatical  in  Scandinavia  in  1971,  they  "saw  how  the  Scandinavians  treated 
their  retarded,  like  human  beings  I" 

ATTACK    ON    PHENOTHIAZINE 

"Here  I  was  defending  this  damn  administration,"  Ricci  now  explains.  "I 
thought  the  conditions  just  couldn't  be  that  bad.  Then  I  began  to  investigate.  I 
saw  cockroaches  scurry  across  the  faces  of  bedridden  residents,  and  I  began 
to  wonder  why  we  didn't  practice  euthanasia — or  do  something  right  for  a 
change." 

Another,  broader  avenue  of  attack  is  coming  from  the  Mental  Health  Law 
Project  in  Washington,  D.C.  With  the  donated  help  of  a  large  Washington  law 
firm,  Hogan  &  Hartson,  the  group  petitioned  the  FDA  last  July  to  stop  what  it 
calls  the  "dangerous  unapproved,  and  yet  unwarranted  use"  of  phenothiazine 
heavy  tranquilizers  in  institutions  for  the  mentally  retarded. 

The  FDA  says  it  plans  to  react  to  the  Hogan  &  Hartson  petition  next  month. 
The  petition,  prepared  by  David  S.  Tatel,  specifically  asks  the  FDA  to  require 
the  drug  companies  to  change  the  wording  in  their  package  inserts  to  advise 
doctors  not  to  use  these  drugs  on  mentally  retarded  persons  not  diagnosed  as 
psychotic.  Another  request  would  strike  the  term  "disturbed  children"  from 
the  list  of  indicated  uses  for  Thorazine  and  Mellaril. 

PACKAGE    INSERTS    CHALLENGED 

The  petition  also  asks  the  FDA  to  investigate  drug-company  promotion  of 
phenothiazines  at  institutions  for  the  retarded.  Drug  companies  spend  some 
$1.2  billion  a  year  for  advertising  and  promotion,  according  to  Scientific  Ameri- 
can magazine.  This  comes  to  $4,000  a  doctor  a  year  and  is  nearly  four  times 
what  the  drug  companies  spend  each  year  for  research  and  development. 

Dr.  Thomas  Hayes  of  the  FDA's  Bureau  of  Drug  says  his  agency  has  already 
asked  Sandoz  Pharmaceuticals  to  modify  the  language  in  its  package  inserts 
for  Serentil,  which  asserts  that  the  drug  is  suitable  for  the  treatment  of  "be- 
havioral problems  in  mental  deficiency."  Hayes  says  he  welcomes  the  Hogan  & 
Hartson  petition  as  "an  opportunity  to  get  this  issue  out  into  an  open  forum." 

Whether  action  by  the  FDA  can  help  solve  the  problem  of  drug  abuse  is  un- 
clear. It  is  one  possible  administrative  remedy.  But  the  real  solution  lies  with 
the  doctors,  staff,  and  administrators  of  these  institutions,  and  with  how  all 
Americans  want  to  treat  their  mentally  retarded. 

"When  there  is  an  absence  of  good  programing,"  says  Belchertown's  Jones, 
"the  medical  people  are  put  in  the  position  of  having  to  control  behavior.  If  the 
resident  becomes  violent,  he  can  hurt  himself  or  others.  So  this  can  bring  on 
chemical  restraint. 
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"But  the  underlying  issue  is  the  inadequacy  of  environment,  which  mitigates 
against  people  being  normal  or  human.  When  there  is  no  outlet  for  expression 
and  physical  activity,  people  regress.  Then  we  use  the  drugs,  which  all  too  often 
are  just  Band-Aids  to  buy  us  more  time." 


Sandoz,  Inc. 
East  Hanover,  N.J.,  January  3,  1915. 
Mr.  Larry  Mosher, 
National  Observer, 
Silver  Spring,  Md. 

Dear  Mr.  Mosher  :  As  a  follow-up  to  our  recent  telephone  discussions  on  your 
forthcoming  article  on  the  treatment  of  institutionalized  mental  retardates,  I  am 
pleased  to  provide  some  specific  information.  Given  the  sudden  change  in  your 
deadline,  I  will  forward  a  copy  of  this  letter  via  telecopier  and  send  the  original 
to  you  by  mail. 

As  you,  yourself,  emphasized  yesterday,  many  of  the  questions  posed  by  you 
one  week  ago,  both  specific  and  implied,  warrant  a  far  more  thorough  work-up 
than  has  been  possible  during  this  holiday  season.  Indeed,  as  one  colleague 
pointed  out,  your  concern  over  the  accuracy  of  specific  diagnostic  criteria  would 
probably  require  a  6-month  in-depth  study  of  all  pertinent  case  records.  But 
I  suspect  your  Massachusetts  Mental  Health  contacts  told  you  that. 

One  basic  point  that  must  be  borne  in  mind  is  that  the  institutionalized  mental 
retardate  population  represents  only  a  small  fraction  of  the  total  population  of 
mental  retardates  in  the  U.S.,  albeit  the  most  severely  handicapped  end  of  the 
spectrum.  With  few  exceptions  these  people  may  live  in  institutions  for  many 
years.  I  deliberately  avoid  the  use  of  the  word  children.  The  lay  public  frequently 
thinks  of  mental  retardates  as  children,  but  they  age  and  the  more  severe  cases 
with  minimal  potential  for  restoration  to  normal  activity  and  rehabilitation  re- 
main institutionalized.  Mental  retardation  thus  encompasses  the  whole  span  of 
human  life.  Incidentally,  this  point  highlights  one  of  several  semantic  problems 
that  appear  to  confuse  this  whole  issue.  Namely,  that  when  medical  staff  refer 
to  the  need  to  treat  hyperactive  behavior  for  the  good  of  the  patient  and  fellow- 
patients,  who  price  paid  for  inappropriate  treatment  may  not  be  a  simple  stroke 
or  light  bite  from  a  small  child,  but  a  belligerent  punch  or  violent  kick  from 
a  full-grown  and  physically  developed  adult. 

But  let  me  get  down  to  your  specifics  : 

In  regard  both  to  Mellaril  and  Serentil,  the  changes  in  wording  of  the  indi- 
cations section  to  which  you  referred  were  instituted  by  the  FDA.  In  the  case 
of  Mellaril  this,  I  would  gather,  has  been  a  consequence  of  the  XAS/XRC  review. 
Indeed  the  original  XAS/NRC  report,  issued  March  22,  1971,  judged  Mellaril 
to  be  effective  "in  the  treatment  of  hyperactive  or  retarded  children  with  be- 
havior problems."'  FDA's  own  interpretation  of  this  report  introduced  slightly 
different  terminology,  viz:  "Control  of  moderate  to  severe  agitation,  hyper- 
activity, or  aggressiveness  in  disturbed  children,"  and  appeared  in  the  Federal 
Register  of  April  3,  1971.  The  current  wording  of  the  package  insert  reflects 
this  FDA  terminology. 

The  package  insert  for  Serentil,  as  you  rightly  pointed  out,  is  in  the  process 
of  undergoing  a  change  in  wording  at  FDA's  suggestion  to  something  like :  "As 
an  adjunctive  treatment  to  control  episodes  of  hyiJeractivity  and  uncooperative- 
ness  in  patients  with  severe  mental  deficiency  and  chronic  brain  syndrome." 

Sandoz  sells  directly  to  any  wholly  tax-supported  institution  that  is  qualified 
to  handle  prescription  drugs.  W^hile  this  does  not  preclude  hospitals  from  pur- 
chasing through  a  local  wholesaler  such  a  distribution  route  would  be  the 
exception  rather  than  the  rule. 

You  may  be  interested  to  know,  as  was  I,  that  Sandoz  conducts  no  journal  or 
direct  mail  advertising  on  "mental  retardation." 

Let  me  point  out,  perhaps  needlessly,  that  we  do  not  promote  Mellaril  outside 
the  health  professions,  so  there  is  never  a  question  of  promotion  to  either  patient 
or  family.  Given  the  relatively  small  number  of  institutions  specializing  in  the 
handling  of  mental  retardates,  our  promotion  activities  are  restricted  to  direct 
contact  between  our  representatives  and  physicians,  pharmacists  and  other  health 
professionals  at  tho.se  institutions. 

Here  let  me  add  another  interesting  point  in  the  semantics  problem.  Our 
representatives  are  not  discussing  the  use  of  Mellaril  in  mental  retardation  i>er 
se.  As  you  well  know  from  your  acquaintance  with  the  package  inserts,  the 
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FDA-approved  indications  are  for  symptoms — agitation,  hyperactivity  or  aggres- 
siveness, moderate  to  severe — in  patients,  some  of  wtiom  are  mentally  retarded. 
This  I  think  is  an  important  point. 

The  medical  staff  treating  the  mental  retardate  are  not  in  the  fortunate  posi- 
tion of  having  any  anti-Mental  Retardation  panacea  available.  Hence,  they  must 
needs,  in  the  mental  retardate  as  in  other  populations,  treat  infection  when 
appropriate  vi^ith  antibiotics,  epilepsy  with  antiepileptic  agents  and  agitation, 
hyperactivity  or  aggressiveness  that  might  harm  the  patient  or  his  peers  with 
one  of  the  few  medications  that  can  curb  excesses  without  significantly  produc- 
ing that  "chemical  restraint"  to  which  you  referred.  (I  am  not  at  this  time 
addressing  the  question  of  whether  there  can  be  any  legitimate  use  for  the 
benefit  of  the  long-suffering  custodians  who  stand  in  loco  parentis  of  the  natural 
parents  who  were  unwilling  or  usually  unable  [whether  financially  or  emotion- 
ally] to  cope  with  them  at  home). 

Concern  by  staff  over  self-destructive  behavior  is  very  real.  Anyone  who  has 
ever  seen  a  mentally  retarded  patient  who  is  a  "head  banger"  can  appreciate  the 
effects  of  chemotherapy  in  helping  them  to  curb  this  self-destructive  activity. 
Such  patients  will  bang  their  heads  against  a  wall  or  a  bedpost  until  the  entire 
cranium  is  covered  by  a  massive  hematoma.  There  are  times  when  judicious  and 
appropriate  use  of  phenothiazines  will  reduce  or  eliminate  this  self-destructive 
activity  without  rendering  the  patient  unable  to  participate  in  rehabilitative  or 
rather  habilitative  programs. 

Incidentally,  the  very  choice  of  Mellaril  is,  I  believe,  an  indication  of  the 
concern  of  the  supervising  medical  staff.  If  the  goal  of  an  institution  were  to 
immobilize  mental  retardates,  there  are  plenty  very  effective  "chemical  re- 
straints" which  have  been  available  for  decades.  No,  Resorting  to  a  pheno- 
thiazine  and  especially  to  Mellaril,  indicates  an  interest  on  the  part  of  the 
medical  staff  to  use  what  apepars  to  be,  as  you  yourself  put  it,  the  safest 
medication  available.  And  one  which  has  minimal  sedative  impact  while  per- 
mitting the  patient  to  receive  the  full  gamut  of  custodial  and/or  rehabilitative 
services  available  in  a  given  institution. 

One  other  point  with  regard  to  the  choice  of  Mellaril  may  relate  to  the 
abnormally  high  incidence  of  epilepsy  in  the  mental  retardate  population.  It 
appears  that  of  all  major  tranquilizers  used  to  control  the  behavior  problems 
we  are  discussing,  Mellaril  has  the  least  tendency  to  "lower  the  seizure 
threshold,"  that  is  to  raise  the  incidence  of  seizures.  An  important  point! 

And  so  I  come  to  what  was  originally  your  final  question,  but  which,  given 
the  new  time  constraints  you  told  me  of  yesterday,  is  now  of  Number  One 
importance.  As  I  recall,  you  first  posed  this  as  "Does  Shandoz  see  any  potentially 
ethical  problem  re  its  promotional  activity  of  Mellaril  for  the  symptoms  asso- 
ciated with  mental  retardation?  And  what  does  Sandoz  feel  about  the  ethics 
of  the  problem  of  chemical  restraint  for  the  convenience  of  staff? 

Let  me  answer  the  second  part  first,  though  I  believe  you  will  agree  I  have 
gone  a  long  way  towards  answering  it  already. 

No  thinking  person  (or  organization)  could  feel  that  it  is  ethically  right 
to  give  someone  any  type  of  chemical  merely  for  the  convenience  of  those  look- 
ing after  a  charge  of  the  State.  To  feel  otherwise  would  be  to  put  one  in  the 
category  of  those  who  are  against  humanity. 

I  know  of  no  Sandoz  representative  who  has  advocated  the  misuse  of  Mellaril 
in  this  manner. 

Now  this  is  not  to  say  that  medication  has  never  been  used  for  this  purpose. 
Anyone  who  has  ever  been  involved  with  groups  of  people  who  oversee  others, 
knows  that  from  time  to  time  there  are  wrongs  and  injustices  done  in  individual 
situations.  This  does  not  make  a  whole  system  bad,  nor  should  it  reflect  on  the 
dedication  of  the  majority  who  are  really  concerned  people.  My  marketing 
colleagues  tell  me  that  some  of  the  most  dedicated  health  professionals,  nurses, 
aides  and  ward  attendants  as  well  as  M.D.'s,  they  have  met  over  the  past  couple 
of  decades,  staff  our  nation's  institutions  for  mental  retardation.  Many  of  these 
people  have  mental  retardation  problems  within  their  own  families  and  thus 
the  compassion  they  feel  for  their  institutionalized  charges  is  very  real  and 
personal. 

One  colleague,  knowing  that  I  would  be  writing  to  you  today,  told  me  about 
a  real-life  situation  in  which  I  believe  you  will  be  interested.  Not  too  long  ago 
my  friend  visited  a  mental  retardate  facility  shortly  after  an  incompetent  direc- 
tor had  been  appointed.  (He  was  soon  thereafter  relieved  of  his  post !)  This  man 
discontinued  all  tranquilizer  medication  and  placed  the  patients  on  vitamins 
and  oxtail  soup.  Within  two  weeks  the  wards  were  in  chaos.  Injuries  increased 
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substantially  and  there  was  marked  behavior  regression  on  all  six  of  the  wards 
my  colleague  visited.  The  attendants  spent  all  day  and  all  night  trying  to  keep 
the  patients  from  hurting  themselves  and  one  another. 

And  the  last  sentence  of  his  story  was  the  real  punch  line— "there  was  no  time 
left  for  constructive  therapy." 

So  I  come  to  the  really  "hot"  question  which,  considered  closely  from  a  back- 
ground of  the  real  world  of  mental  retardation  becomes  surprisingly  easy  to 
answer.  We  do  not  promote  Mellaril  outside  areas  where  it  is  indicated.  We 
see  no  conflict  with  ethics  when  we  promote,  where  appropriate,  a  preparation 
to  help  sick  people  better  adapt  to  the  environment  in  which  they  must  perforce 
live.  By  helping  eliminate  self-abuse,  hostility  and  excassive  aggression,  we  are 
at  least  helping  those  deprived  patients  to  live  and  function  better  in  the  society 
in  which  they  exist  and  to  which  they  are  virtually  condemmed  to  he  able  to 
contribute  nothing. 

In  closing  let  me  say  that  this  whole  issue  is  one  which  I  have  found  to  be 
of  great  interest  to  friends  and  acquaintances  inside  and  outside  Sandoz  during 
the  past  week.  It  can  stir  the  emotions.  It  can  rouse  passions. 

I  have  been  encouraged  that  in  my  contacts  the  main  message  which  lay 
people  wanted  me  to  pass  on  to  you  was  the  need  for  you  not  to  over-emphasize 
the  gross  misdoings  of  the  few  or  to  fail  to  paint  in  full  color,  the  positive  results 
of  the  majority  who  surely  strive  in  different  ways  and  with  many  treatment 
modalities  to  help  the  mentally  retarded. 

Incidentally,  Larry,  in  gathering  the  background  information  to  answer  the 
questions  you  raised,  I  have  pulled  together  a  fairly  thick  file  or  materials,  ref 
erences,  reprints,  etc.  Should  you  at  any  time  wish  to  go  over  this  material 
with  me,  either  here  or  in  New  York,  I  would  be  very  pleased  to  do  so. 
Sincerely, 

Craig  Burrell,  M.D., 

Vice-President. 

PS. — Obviously  the  length  of  this  reply  is  far  greater  than  you  can  pos- 
sibly use  at  present.  Nevertheless  I  am  sending  it  to  you  in  case  you  can  make 
use  of  it  for  a  further  article  in  the  Observer  or  elsewhere. 


[From  Behavior  Today,  Sept.  8,  1975] 

Retardation  Expert  Hits  Over-Drugging 

Soft-spoken  James  Clements,  psychiatrist  and  retardation  expert,  told  a  dis- 
mayed Birch  Bayh  that  drugging  of  institutionalized  retarded  residents  by  un- 
trained staff  to  subdue  behavior  that  results  from  the  very  environments  in  which 
the  residents  are  thrust  is  the  rule,  not  the  exception.  Clements,  director  of  the 
Georgia  Retardation  Center,  testified  at  Aug.  18  hearings  on  institutional  drug 
abuse.  He  said  that  drugs  are  rarely  administered  to  the  institionalized  retarded 
by  licensed  physicians,  and  that  most  physicians  working  in  institutions  for  the 
retarded  would  not  be  allowed  to  practice  anywhere  else.  Clements,  who  has 
conducted  evaluations  of  many  institutions,  said  those  for  the  retarded  are  gen- 
erally so  bad  that  they  can't  provide  even  minimal  care.  Rehabilitation  is  out  of 
the  question. 

SOME  other  observations 

Drugs  are  administered  by  untrained  ward  attendants  on  the  basis  of  descrip- 
tions of  behavior  the  attendants  give  to  the  authorizing  physician.  Even  licensed 
physicians  don't  know  much  about  psychopharmacology  and  less  about  retarda- 
tion. 

The  victims  of  drugging  are  often  children  and  even  the  bed-ridden  elderly. 
Often  attendants  are  merely  trying  to  stop  behavior  they  don't  like.  A  non- 
ambulatory resident  may  be  drugged  for  crying,  although  the  crying  stems  from 
sleeplessness  after  having  been  in  bed  all  day. 

In  a  review  of  drugging  in  many  institutions,  he  found  that  80  percent  of  the 
residents  of  one  institution  and  78  percent  in  another  were  on  drugs.  The  lowest 
percentage  was  2^  percent  in  a  non-ambulatory  ward  in  which  residents  couldn't 
get  up  and  move  around. 

In  one  institution,  most  of  the  doctors  spoke  one  foreign  language,  while  most 
nurses  spoke  another.  The  attendants,  "generously  speaking."  had  a  ninth-grade 
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education.  "This  is  not  an  uncommon  situation,"  said  Clements.  Can  you  imagine, 
he  asked,  what  happens  when  drugs  are  administered  under  such  circumstances  / 

In  one  institution,  attendants  brought  drugs  in  from  the  outside  to  give  to 
retarded  residents,  drugs  which  were  not  ordered  by  the  institution. 

When  Bayh  interjected  that  it  sounded  like  "chemical  handcuffing"  of  the  re- 
tarded, Clements  said  he  had  seen  handcuffing  too,  but  he  thought  Bavh  wanted 
to  talk  about  drugs.  Clements  went  on  quietly :  "I  have  seen  an  individual  tied 
to  a  bed  for  two  years  for  22  hours  a  day."  Bayh  noted  that  that's  "hardly  a 
civilized  response  for  the  U.S.  today."  Clements  offered  that  "institutions  are 
hardly  civilized."  As  if  trying  to  convince  a  non-believer,  Clements  asked  rhe- 
torically "Why  is  it  that  courts  and  accreditation  bodies  have  to  tell  physicians 
how  to  practice.  I  would  suggest  it's  because  there  has  been  substantial' abuse." 

Bayh's  Juvenile  Delinquency  Subcommittee  will  continue  hearings  on  the  scope 
and  nature  of  institutional  drug  abuse.  Contact  John  Rector,  Juvenile  Delin- 
quency Subcommittee,  Rm.  A-504,  119  D  Street,  N.E.,  Washington,  D.C   20510 
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Thk  Foreign  Doctor  Influx — "It's  A  National  Scandal!" 

Mami  doctors  believe  that  most  foreign  medical  graduates  lag 
behind  their  American  counterparts  in  education  and  training. 
But  iccU-preparcd  or  not,  the  foreign  graduate  can  still  go  into 
private  or  hospital  practice  here. 

By  John  H.  Lavin 

In  a  small,  uiiderdevoloped  nation  right  now,  a  young  man  is  attending 
lectures  at  an  ill  eciuipixMl.  understaffed  medical  school  that  would  be  con- 
sidered totally  inadequate  in  the  United  States.  In  time,  he'll  receive  a 
diploma  after  little  or  no  direct  involvement  in  patient  care.  Thou  he'll  take  a 
multiple-choice  examination  based  on.  but  much  shorter  tlian.  our  National 
Board  tests.  A  score  on  this  exam  would  be  equivalent  to  the  same  score  on 
Part  II  of  the  three-part  National  Boards.  If  he  fails,  he'll  take  the  test 
agsiin  and  again  until  he  linally  passes. 

A  passing  mark  will  gain  him  admission  to  the  United  States  through  our 
educational  exchange  program — but  not  necessarily  to  one  of  the  better 
internships  or  residencies.  These  may  already  be  tilled  through  the  National 
Intern  Matching  I'rograni,  His  meager  medical  background  and  langauge 
problem  may  lead  him  instead  to  a  second-rate  hospital  with  no  medical  school 
affiliation  where  the  need  for  a  house  staff  is  great  and  the  training  poor. 
He  may  plunge  directly  into  vital  patient-care  work,  but  his  continuing  lack 
of  fundamental  training  will  severely  restrict  his  development  of  clinical 
skills.  For  one  reason  or  another — marriage  to  an  American  citizen  or  Illness 
or  some  special  hardship — he'll  be  able  to  have  his  stay  extended  and  will 
eventually  gain  permanent  U.S.  resident  status.  He'll  take  a  state  board 
examination  in  a  state  that  has  rarely  failed  a  candidate.  He'll  pass,  take  his 
place  in  the  mainstream  of  American  medicine,  and  reduce  our  doctors  shortage 
by  one.  Or  will  he? 

He  will  not,  according  to  a  growing  number  of  physicians  who  view  the 
great  influx  of  foreign-trained  doctors  as  an  international  issue  that  has 
been  called  "a  national  scandal,"  in  the  words  of  Dr.  Harold  Margulies, 
secretary  of  the  AM  A.  Comicil  on  Health  Manpower.  To  Dr.  Margulies  and 
the  other  M.D. -critics,  this  young  foreign  medical  school  graduate  isn't  an 
exceptional  case:  he's  a  composite  representing  the  crux  of  the  problem  sur- 
roimding  most  foreign  physicians  who  practice  in  the  United  States.  Among 
them  could  be  another  Freiid,  another  Lister  or  Ehrlich.  Also  among  them 
could  be  this  young  man,  his  education  inadequate;  his  training  poor;  his 
quality  relatively  unmeasured ;  and  his  opportunity  to  improve  .slim.  Many 
foreign  medical  graduates  who  go  into  priva to/ practice— particularly  in  big 
cities— can't  even  get  hospital  privileges,  says  Dr.  Margulies.  So  whatever 
knowledge  and  skill  they've  managed  to  attain  is  apt  to  deteriorate  while 
they  wait. 
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The  upward  spiral  of  foreign  M.D.s 

« 

The  number  of  foreign  medical  graduates  in  training  programs  in 
the  United  States  lias  been  increasing  steadily  since  19G3.  Here's 
the  way  those  numRers  compare  for  the  last  five  years  Epported: 
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Source:  A. MA.  Department  of  Graduate  Medical  Ediicat-nn 
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Foreipn  physicians,  though,  do  have  their  supporters.  Dr.  Henry  A.  Davidson, 
writing  in  the  Feb.  .'i,  10()8,  issue  of  medical  economics,  presented  chiefly  the 
l>riglit  side  of  the  coin  on  wliicli  their  image  is  engrave<l.  "Foreign  physicians," 
he  said  in  sum,  "many  of  them  superbly  qualified,  fill  a  need  in  the  United 
States."  Certainly  Dr.  Davidson  is  correct,  but  if  we  look  at  the  other  side  of 
the  same  coin,  we  see  foreign  medical  graduates  in  their  worst  light.  For  the 
poorly  trained  yoimg  man  epitomized  earlier  in  this  article  could,  under  present 
conditions,  end  up  worliing  here  alongside  the  next  Freud. 

Yet  tlie  problem  isn't  simply  one  of  labeling  all  foreign  pliysicians  as  unquali- 
fied to  practice  medicine  here.  The  problem  lies  in  the  fact  that  there's  usually 
no  way  of  really  determining  their  qualifications.  "In  the  Ignited  States,"  says 
Dr.  Margulies,  "we  judge  a  man  by  his  medical  .school  education.  The  state 
test  he  takes  is  often  a  formality.  If  liis  medical  school  is  accredited,  we  know 
that  he's  had  a  i)roper  education.  If  he  comes  from  a  medical  school  that  we 
know  nothing  about  in  some  foreign  country,  then  his  quality  isn't  validated. 
All  we  know  is  that  he's  had  to  pass  one  test — of  questionable  value."  Dr. 
Margulies  refers  to  the  examination  of  the  Educational  Council  for  Foreign 
Medical   Graduates.   What's  wrong  with  this  test?  "It's  not  enough,"  he  says. 

The  foreign  medical  graduate  is  prevented  from  taking  a  more  extensive 
exam — the  full  tluve-i)art  test  of  the  National  Board  of  Medical  Examiners. 
He  can't  qualify  for  the  test  because  he  isn't  a  graduate  of  an  accredited 
medical  school  in  the  United  States  or  Canada.  So  he  takes  the  one-part  test 
of  the  educational  council  instead,  and,  in  some  states,  he  can  be  in  private 
practice  a  year  later.  Says  Dr.  Alvin  .7.  Ingram,  a  trustee  of  the  A.M. A., 
"Unless  we're  willing  to  say  that  passing  an  examination  alone  is  equal  to 
graduation  from  an  approved  American  medical  scliool  in  addition  to  passing 
the  examination,  then  we've  rea.son  to  be  deeply  concerned  with  the  effect 
of  these  thousand.^  of  imported  phy.sicians  on  the  qtiality  of  medical  care  in 
the  United  States.  If  a  year  or  more  of  internship  in  this  country  can  com- 
pensate for  a  life-time  of  deficiencies  at  home,  the  need  for  a  reappraisal  of 
our  own  outstanding  efforts  becomes  obvious." 

Though  several  of  these  critics  readily  admit  that  there  are  a  few  excellent 
foreign  medical  .schools,  "by  and  large."  Dr.  Margulies  .says,  "most  schools 
outside  the  United  St.ites.  Great  Britain,  and  Canada  aren't  up  to  the  standards 
of  the  least  of  our  medical  schools.  They  lack  money,  they  lack  faculty,  they 
lack  equipment,  and  they  lack  educational  sophistication.  Many  have  part-time 
facuHies  even  in  the  basic  medical  .sciences,  and  they've  a  very  low  ratio  of 
faculty  to  students.  Libraries  and  laboratories  are  inade(|uate.  Some  schools 
take  on  hundreds  of  students  with  only  a  handful  of  faculty  to  meet  their 
needs."  _ 

In  some  Latin  American  coimtries,  for  example,  the  medical  schools  admit 
anyone  who  has  successfully  completed  the  premedical  courses.  "Then  you  have 
admission  clas.ses  of  300  or  400,"  Dr.  Margulies  says.  "Very  often,  care  of 
patients  has  to  be  restricted  to  the  professorial  class,  and  students  depend  very 
much  on  lectures.  I've  seen  people  taught  electrocardiography  without  having 
an  electrocardiograph  on  hand,  without  ever  seeing  an  electrocardiogram — ju.'^t 
hearing  about  it.  The  concept  of  direct  patient  care  on  the  part  of  students  or 
even  of  interns  or  house  oflScers  is  much  different  in  most  other  countries  than 
it  is  here." 

As  the  foreign  medical  student  nears  graduation,  he  begins  checking  the  list 
of  internships  and  residences  being  offered  by  hospitals  in  the  Ignited  States, 
"He  sits  in  a  library  and  writes  to  some  small  hospitals  here  where  internships 
go  begging."  says  Dr.  Anthony  Shaw,  chief  of  pediatric  surgery  at  Harlem 
Hospital  Center  in  New  York  City.  He's  impressed  by  the  return  letter  from 
a  director  of  medical  education,  the  picture  of  the  hospital  on  the  letterhead, 
and  glowing  words  about  the  oi)portunities  here.  So  he  goes  to  the  small 
hospital  that's  willing  to  take  him — maybe  to  the  first  hospital  that  answers 
his  letter.  Perhaps  he  wants  a  surgical  residency.  He  finishes  a  rotating  intern- 
ship that  Leaves  much  to  be  desired  in  the  way  of  training  and  then  finds 
he's  at  a  dead  end  :  the  hospital  doesn't  offer  a  fuU  residency  in  the  specialty. 

"He  drifts  to  another  .small  ho.spital,  maybe  picks  up  a  year  of  surgical 
residency,  but  it's  very  hard  for  him  to  get  into  a  i)rogr;)m  thnt  will  lead  to 
board  certification.  His  training  here  is  inadequate,  yet  what  he  has  learncil 
may  be  of  little  use  to  him  if  he  goes  back  home.  He's  trapi>ed." 
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Where  Most  Fokeign  M.D.s  Come  From 

Five  countrie.s  contributed  more  than  .')0  percent  of  the  total  number  of  foreign 
medical  graduates  in  U.S.  training  programs  .  t  the  start  of  last  year.  The  countries 
and  the  trainees: 

Percent  of  total 

Total    foreigners  in  U.S. 

Country  trainees  training  programs 

Ptiilippines 

India 

Korea - 

Iran - 

Thailand 

Source:  A.IM.A.  Department  of  Graduate  Medical  Education. 

How  doe.s  this  foreign  medical  graduate  perform  in  his  training  here? 
Dr.  Margulies  conducted  a  proficiency  study  in  which  the  heads  of  156  hospital 
departments  rated  interns  and  residents  under  their  supervision.  "Those  who 
are  directly  responsihle  for  the  foreign  medical  graduates'  individual  training 
program-s — their  mentors — find  them  by  and  large  inferior  to  our  own  gradu- 
ates?," lie  .says.  "Even  foreign  graduates  who  have  been  in  training  two,  three, 
and  four  years  were  rated  inferior  to  U.S.  medical  graduate.s  in  the  same 
department  by  the  same  cliief  of  service." 

A  study  of  the  19(>()-(»7  internship  year  was  conducted  by  Dr.  Erwin  O.  Hirsch, 
director  of  medical  education  at  Princeton  (N.J.)  Hospital.  In  a  program 
sponsorcdT  by  the  New  .Jersey  Ho.spital  Association,  Dr.  Hirsch  tested  129 
foreign  graduates  and  60  American-educated  men  from  29  hospitals  in  New 
Jersey  with  approved  internships.  The  test.  I'art  III  of  the  National  Board 
examination,  was  given  twice— once  at  the  start  of  internship  and  again  after 
completion  of  the  internship  year,  "We  found,"  says  Dr.  Hirch,  "that  72  per 
cent  of  the  foreigner.'^  failed  the  first  test,  compared  to  3  per  cent  of  the 
Americans.  Then  the  group  went  tlirough  its  year  of  training.  Though  half  the 
foreign  graduates  who  failed  the  first  test  were  able  to  pass  the  second  time — 
indicating  that  they'd  benefited  from  their  training — one-third  of  all  foreign 
graduates  tested  were  still  unable  to  obtain  a  pa.ssing  grade  at  the  end  of 
their  internship." 

A  poor  educational  background  and  a  language  barrier  represent  a  part  of 
the  problem,  of  course.  But  Dr.  Hirsch  points  out  that  the  foreign  graduate's 
approach  to  medicine— taught  to  liim  in  medical  school — can  also  hoUl  him 
back  in  gaining  competence  during  internship  here.  "Let's  say  a  patient  is 
spitting  up  blood,"  .says  Dr.  Hirsch.  "To  a  doctor  educated  here,  this  is  one 
fact  in  a  clinical  problem  to  be  solved.  To  some  doctors  educated  elsewhere, 
particularly  in  Asia,  spitting  up  blood  means  that  the  patient  has  tuberculosis — 
and  that's  that.  Where  we  take  the  problem-solving  approach,  education  of 
doctors  in  many  other  countries  is  more  theoretical.  Given  certain  symptoms, 
it's  determined  that  the  patient  has  a  certain  illness  or  disease,  particularly  In 
a  country  with  a  high  incidence  of  disease  indicated  by  a  particular  symptom. 

The  authoritarianism  of  foreign  medical  education  is  also  condemned  by 
Dr.  Shaw.  "When  these  students  were  in  school,  they  would  never  dream  of 
questioning  their  professors.  What  a  professor  said  was  right,  and  what  he 
tauglit  in  theory  was  true  in  practice.  Here  we  encourasge  a  give-and-take;  we 
expect  students  to  ask  ((uestions  in  .solving  medical  problems.  But  with  some 
foreijrn  graduates,  if  we  break  tlirough  their  ties  to  their  old  professors  and 
get  them  to  accept  some  of  our  findings,  these  findings  become  their  new  gospel. 
They  may  .spew  them  back  on  the  next  similar  case.  That's  the  way  they've 
been  conditioned." 

An  example  of  this  cdnditioning  is  given  by  Dr.  William  F.  Quinn  of  Los 
Angele.s.  who  spent  10  years  on  the  California  State  Board  of  Medical  Ex- 
aminers. "A  ho.spital  here  admitted  a  patient  who  was  coughing,  vomiting, 
and  suffering  from  diarrhea,"  Dr.  Quinn  recalls.  "A  foreign  medical  school 
graduate  who  did  everything  by  rote  made  a  diagnosis  of  'inte.stinal  flu.'  The 
patient,  in  fact,  had  Richter's  hernia.  When  another  patient  came  in  with  the 
same  symptoms,  the  foreign  graduate  immediately  diagnosed  Richter's  hernia. 


465 


The  patient  had  intestinal  flu.  In  neither  case  did  this  doctor  examine  for 
Richter's  licrnia." 

For  that  matter,  two  of  the  critics  say  that  the  language  harrier  is  over- 
rated. "If  a  foreign  medical  graduate  wants  to  understand  or  to  communicate 
with  you,  he  usually  can,"  says  Dr.  Hirsdi.  "Many  foreign-educated  interns," 
adds  Dr.  Shaw,  •lark  the  most  hasic  knowledge  of  physiology,  hiology, 
anatomy.  It's  not  always  that  a  foreign  graduate  doesn't  understand  the 
language — it  may  just  be  that  he  isn't  capable  of  understanding  a  particular 
case — and  he's  too  embarras.sed  or  ashamed  to  ask  questions  that  might  give 
him  away.  So  lie  nods  hiS  head  in  agreement,  and  later  you  think  it  was 
the  language  barrier  that  kei)t  you  from  getting  acro.ss  to  him." 

As  a  result  of  his  low-level  education  and  training  and  his  problems  of 
adjusting  to  language  and  attitude,  the  foreign  medical  graduate  generally 
may  approach  the  actual  practice  of  medicine  with  his  whole  past  working 
against  him.  Is  it  any  wondt-r  then  that  he  does  poorly  when  he  takes  his  state 
board  exam?  "There  failure  rate  on  state  board  examinations  has  averaged 
40.9  per  cent,  in  contrast  to  1.7  per  cent  for  graduates  of  .schodls  in  the  U.S.," 
says  Dr.  Robert  C  l^erbyshire,  past  president  of  the  Federation  of  State 
Medical  Boards.  In  a  study  of  state  licensing  procedures  from  1955  to  19G5,  he 
also  found  that  nine  states  with  the  lowest  failure  rates  examined  19.455  candi- 
dates and  failed  a  total  of  only  14.  So  an  ill-equipped  foreign  graduate  can 
easily  get  into  private  practice  in  certain  states. 

To  Dr.  Margulies  tlie  conclusion  is  inescapable:  "If  a  doctor's  education  is 
inferior,  he  can't  benefit  fully  from  the  training  program  he  gin-s  through  in 
the  I'nited  States.  If  his  training  is  al.so  poor,  his  capacity  to  provide  medical 
care  at  our  level  is  limited,  and  in  all  likelihood  he  can't  practice  medicine  as 
well  as  a  graduate  of  one  of  our  own  schools.  If  he's  undereiiucated,  ill  trained, 
and  can't  get  hospital  privileges,  then  his  competence  will  deteriorate  further." 

A5fhat  happens  when  these  doctors  get  out  in  private  practice?  "If  they  g<) 
with  older,  established  men,  many  of  their  shortcomings  can  be  corrected, " 
says  O.  Roger  HoUan,  an  internist  in  San  Antonio.  "But  with  so  many  areas 
crying  for  doctors,  many  of  them  go  it  alone.  Their  professional  ability  varies 
of  course,  but  tlie  doctors  we  .see  in  this  area  who  got  their  medical  education 
in  Mexico  aren't  generally  on  a  par  with  those  educated  here— whether 
Mexican  or  American. 

"The  motivation  may  be  different,  too,"  Dr.  HoUan  continues.  "A  foreign 
youth  who  comes  here  and  struggles  to  get  an  education  in  an  American  medi- 
cal school  and  goes  on  to  private  practice  may  be  more  concerned  with  his 
patients  than  the  doctor  who  got  his  education  elsewhere  and  came  here 
because  he  figured  he  could  do  better  economically.  If  the  latterjtype  is  called 
before  the  county  medical  society's  grievance  committee,  say  for  charging 
steep  fees,  he's  often  uncooperative  and  resentful." 

Another  problem,  says  Dr.  Shaw,  is  that  many  foreign-educated  doctors  may 
not  attach  the  importance  to  American  medical  problems  that  American 
doctors  do.  "How  can  a  man  who's  used  to  seeing  children  die  of  malnutrition 
and  cholera  be  greatly  concerned  with  our  efforts  to  correct  some  unusual 
congenital  abnormality?  In  his  country,  even  basic  health  problems  haven't 
been  solved." 

If  foreign -educated  physicians  are  such  a  problem  then,  why  has  it  been  made 
so  easy  for  them  to  come  and  practice  here?  "I  believe  it  was  deliberately  made 
easier  for  them  to  give  them  an  opportunity  for  further  education  that  they 
wouldn't  have  had  in  their  own  country."  Dr.  Margulies  says.  "The  idea  was 
to  improve  their  standard-^  of  medical  care  and  tlie  standard  of  medical  care 
in  their  native  country.  It  was  never  anticipated  that  so  many  would  be  coming 
here  and  remaining." 

Statistics  developed  by  the  National  Advisory  Commission  on  Health  Man- 
power show  that  alnio.st  7,000  graduates  of  foreign  medical  .schools  are  entering 
the  United  States  every  year— a  figure  roughly  comparable  to  90  per  cent  of  the 
annual  number  of  graduates  of  all  medical  schools  in  the  United  States.  About 
4,500  of  the  foreigners,  the  c(»mmission  reports,  become  interns  or  residents  in 
hospitals  whose  training  programs  have  A.M. A.  approval— though,  as  Dr. 
Margulies  points  out,  the  ouaUty  of  the  training  varies  widely.  Many  of  the 
remaining  2,500  receive  training  and  provide  care  under  poor  educational  and 
clinical  conditions  in  programs  that  haven't  been  ai)proved.  Some — unlicensed 
and  untrained — take  positions  in  state  mental  institutions  or  prison  hospitals, 
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as  physicians'  assistants,  or  whatever  the  law  allows.  Every  year,  about  1,400 
foreif?n  graduates  join  the  ranlvs  of  the  permanent  physicians  liero.  Tlie  for- 
eigners now  total  more  than  40,000 — 14  per  cent  of  the  active  physicians  in 
this  country.  These  National  Commission  figures  are  conservative  compared 
with  other  estimates. 

"Who  is  to  say  that  tho.se  coming  in  are  the  cream  of  their  medical  .schools?" 
notes  Dr.  Shaw.  "Some  may  have  barely  slipped  through  schood — a  .school  that 
might  not  even  be  acceptable  to  us — and  then  been  unable  to  make  it  at  home. 
Still  others  may  have  tried  un^iuccessfully  to  get  into  Great  Britain  or  Canada, 
and  then  settled  for  the  U.S."  Adds  Dr.  Quinn :  "The  hope,  of  course,  is  that 
the  cream  of  the  crop  will  be  the  ones  who  fit  in  here,  but  that's  not  always  so." 

To  those  who  say  that  American  medicine  must  liave  foreign  graduates  to  help 
meet  the  demand  for  uuiiical  care.  Dr.  Margulies  replies:  "We're  not  doing 
enough  here  to  produce  American  doctors.  Instead,  we're  meeting  our  man- 
power .'jhortage  with  substandard  people  who  are  offering  substandard  care  in 
our  instituti(ms.  And  at  the  .same  time,  we've  been  stealing  them  from  the 
people  they're  suppose<i  to  .serve — their  own  countrymen.  So  the  international 
exchange  arrangement  is  a  failure  both  here  and  abroad."  Dr.  Mangulies  served 
on  the  panel  that  conducted  a  study  of  foreign  medical  graduates  for  the 
National  Advisory  Commi.ssion  on  Health  Manpower. 

The  rei)ort  of  the  commission  on  which  Dr.  Margulies  served  echoes  his 
sentiments.  It  notes  that  foreign  graduates  are  given  "major  responsil)ilities  for 
patient  care."  while  in  training  here,  yet  "many  of  those  who  are  given  such 
responsibilities  do  not  meet  the  minimum  standards  of  professional  com- 
petence which  are  required  of  graduates  of  American  medical  schools."  For 
tliosc  who  want  to  return  home,  .says  the  commission,  "much  of  the  training 
that  they  receive  prepares  them  poorly   for  the  problems  they  will  face." 

Tlie  attitude  toward  foreign  me<lical  graduates  held  by  many  doctors  is 
perhaps  best  summcHl  up  i)y  l>r.  Hirsch.  "It's  important  to  accept  such  gradu- 
ates into  the  United  States,"  he  says,  "even  if  they  have  minimum  of  medical 
knowledge— as  long  as  our  aim  is  to  help  them  gain  medical  compett-nce — to 
educate  them  not  to  use"  them.  Then  they  can  eventually  be  of  service  to  us 
or  to  their  own  country."  Adds  Dr.  Margulies:  "We  .should  recognize  the  fact 
that  there  are  two  types  of  foreign  graduates  who  come  here — those  who  wish 
to  stay  and  those  who  wish  to  return  home.  We  must  set  up  meaningful  pro- 
grams to  train  them  according  to  their  respective  needs.  For  those  wiio  wish  to 
remain,  we  must  be  able  to  truly  evaluate  their  competence — before  they  treat 
a  single  patient." 
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A  Bill  of  Rights  for  the  Handicapped 

Public  Law  94-142  will  bring  schools  closer 

to  the  principles  of  democracy  on  which 

the  Nation  was  founded  by  opening  classrooms  to  a 

new  student  clientele 


By  any  standards,  Public  Law  94-142- 
enacted  last  November  as  the  Educa- 
tion for  All  Hamdicapped  Children 
Act  and  scheduled  for  full  implementation 
in  Fiscal  Year  1978-is  blockbuster  legisia 
tion  Schools  m  every  part  of  the  Nation  are 
destined  to  feel  its  impact,  and  to  be  sturdier 
and  more  broadly  "American"  as  a  conse 
quence. 

The  most  recent  in  a  series  of  refinements 
of  the  Education  of  the  Handicapped  Act, 
PL.  94-142  has  been  hailed  as  a  "Bill  of 
Rights  for  the  Handicapped,"  promising  an 
end  to  the  inglorious  custom  of  treating  per 
sons  with  disabilities  as  second-class  citi 

It  gives  national  imprimatur  to  the  prop 
osition  that  the  claim  of  a  handicapped  indi 
vidual  to  first-rate  schooling  (and  by 
extension  to  all  other  privileges  offered  by 
our  society)  is  no  less  compelling  than  that 
of  any  other  American. 

It  opens  the  way  for  the  Nation's  schools 
to  broaden  their  horizons,  no  longer  focus 
ing  their  operations  solely  on  "regular"  stu- 
dents but  giving  equal  consideration  to  those 
with  handicaps  — including  placing  such 
youngsters  in  regular  classrooms  to  the  ful- 
lest extent  that  doing  so  would  be  in  their 
best  interests. 

PL.  94  142  is  remarkable  among  Federal 
education  laws  for  being  permanent,  voted 
by  margins  of  404  to  7  in  the  House  and  87 
to  7  in  the  Senate  to  serve  the  Nation's 
schools  in  perpetuity. 

Moreover,  many  of  the  advances  it  calls 
for  have  specific  implications  for  the  educa- 
tion of  nonhandicapped  youngsters  as  well. 
Two  are  especially  noteworthy.  The  first, 
adopting  a  practice  that  enlightened  educa- 
tors have  been  advocating  for  many  years, 
requires  that  children  served  by  the  Act  be 
educated  in  accordance  with  individual 
plans  tailored  to  their  particular  needs  and 
capacities.  The  second  calls  for  making  what 
is  now  termed  "preschool"  education  a 
standard  part  of  the  elementary-level  opera- 
tion, providing  free  public  education  to  all 
handicapped  children  starting  at  age  three. 
Over  the  next  few  years  these  important 
innovations  can  be  expected  to  receive  care- 
ful study  not  just  by  the  special  education 
community  but  by  educators  in  general,  and 
doubtless  by  parents  as  well. 


Mr-  Goodman  is  Executive  Secretary  for  the  Na- 
tional Advisory  Committee  on  the  Handicapped. 


By  LEROY  V.  GOODMAN 

PL.  94  1 42  is  in  any  case  a  big,  ambitious 
law  — representing  in  the  view  of  one  of  its 
distinguished  sponsors.  Sen.  Harrison 
Williams  (D.  N.J.),  "the  most  significant 
development"  in  Federal  school  legislation 
since  the  enactment  of  Title  I  of  the  Elemen- 
tary and  Secondary  Education  Act  of  1965. 
Its  magnitude  is  suggested  by  the  scope  of 
some  of  the  challenges  it  sets  out  to  deal 
with,  as  cataloged  in  its  opening  passages: 

"There  are  more  than  eight  million 
handicapped  children  in  the  United  States 
today,"  and  those  children  have  special  edu- 
cational needs  that  are  not  being  fully  met. 

"More  than  half  "  of  them  "do  not  receive 
appropriate  educational  services." 

"One  million"  are  in  fact  "excluded  en- 
tirely from  the  public  school  system." 

Many  other  handicapped  children  are  not 
"having  a  successful  educational  experience 
because  their  handicaps  are  undetected." 

The  State  and  local  agencies  have  the 
responsibility  for  solving  such  problems  as 
these,  the  law  declares,  and  advances  in  the 
training  of  teachers  and  in  developing  im- 
proved diagnostic  and  instructional  proce- 
dures and  methods  assure  that  the  States  and 
localities  could  do  the  job.  The  hitch.  PL. 
94  1 42  says,  is  that  they  can't  tackle  it  prop 
eriy  because  they  do  not  have  the  resources. 

Against  that  background— and  picking  up 
on  guarantees  introduced  in  P.L.  9S-3K0 
enacted  two  years  ago— PL.  94- 142  sets  out 
to  make  certain  that  without  exception,  eve 


ry  one  of  the  Nation's  handicapped  children 
(defined  as  "mentally  retarded,  hard  of 
hearing,  deaf,  speech  impaired,  visually 
handicapped,  seriously  emotionally  dis 
turbed,  orthopedically  impaired,  or  other 
health  impaired  children,  or  children  with 
specific  learning  disabilities'*)  receives  "spe- 
cial education  and  related  services." 

The  scope  of  assistance  inherent  in  this 
goal  might  seem  to  suggest  that  the  most 
noteworthy  aspect  of  the  bill  is  the  size  of  the 
outlays  it  implies,  and  in  fact  the  numbers 
do  get  big.  What  most  observers  see  as  being 
of  greater  significance,  however,  is  the  fact 
that  the  policies  expressed  in  the  law  are 
binding  irrespective  of  what  happens  as 
regards  the  size  of  appropriations.  Those 
policies  clearly  are  worth  noting,  and  they 
include  the  following: 
n  A  free  public  education  will  be  made 
available  to  all  handicapped  children  be- 
tween the  ages  of  3  and  18  by  no  later  than 
September  of  1978  and  all  those  between  3 
and  21  by  September  of  1980.  Coverage  of 
children  in  the  3-to-5  and  18-to  21  ranges 
will  not  be  required  in  States  whose  school 
attendance  laws  do  not  include  those  age 
brackets.  Nevertheless,  it  is  now  national 
policy  to  begin  the  education  of  handi- 
capped children  by  at  least  age  three,  and  to 
encourage  this  practice  P.L.  94-142  author- 
izes incentive  grants  of  $300  over  the  regu- 
lar allocation  for  each  handicapped  child  be- 
tween the  ages  of  three  and  five  who  is 
afforded  special  education  and  related  serv 
ices. 

f  ]  For  each  handicapped  child  there  will  be 
an  "individualized  educational  program"  — 
a  written  statement  jointly  developed  by  a 
qualified  school  official,  by  the  child's 
teacher  and  parents  or  guardian,  and  if  pos 
sible  by  the  child  himself.  This  written  state- 
ment will  include  an  analysis  of  the  child's 
present  achievement  level,  a  listing  of  both 
short-range  and  annual  goals,  an  identifica- 
tion of  specific  services  that  will  be  provided 
toward  meeting  those  goals  and  an  indica- 
tion of  the  extent  to  which  the  child  will  be 
able  to  participate  in  regular  school  pro- 
grams, a  notation  of  when  these  services  will 
be  provided  and  how  long  they  will  last,  and 
a  schedule  for  checking  on  the  progress 
being  achieved  under  the  plan  and  for  mak- 
ing any  revisions  in  it  that  may  seem  called 
for. 
n   Handicapped  and  nonhandicapped  chil- 
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dren  will  be  educated  together  to  the  max 
imum  ejjtent  appropriate,  and  the  former 
will  be  placed  in  special  classes  or  separate 
schools  "only  when  the  nature  or  severity  of 
the  handicap  is  such  that  education  in  regu 
lar  classes,"  even  if  they  are  provided  sup- 
plementary aids  and  services,  "cannot  be 
achieved  sati'sfactorily  " 
n  Tests  and  other  evaluation  material  used 
in  placing  handicapped  children  will  be  pre 
pared  and  administered  in  such  a  way  as  not 
to  be  racially  or  culturally  discriminatory, 
and  they  will  be  presented  in  the  child's  na 
tive  tongue. 

D  There  will  be  an  intensive  and  continuing 
effort  to  locale  and  identify  youngsters  who 
have  handicaps,  to  evaluate  their  educa- 
tional needs,  and  to  determine  whether 
those  needs  are  being  met. 
n  In  the  overall  effort  to  make  sure  educa 
tion  IS  available  to  all  handicapped  children, 
priority  will  be  given  first  to  those  who  are 
not  receiving  an  education  at  all  and  second 
to  the  most  severely  handicapped  within 
each  disability  who  are  receiving  an  inade 
quate  education. 

n  In  school  placement  procedures  and  in 
I  fact  in  any  decisions  concerning  a  handi 
capped  child's  schooling,  there  will  be  prior 
consultation  with  the  child's  parents  or 
I  guardian,  and  in  general,  no  policies,  pro- 
grams, or  procedures  affecting  the  education 
I  of  handicapped  children  covered  by  the  law 
will  be  adopted  without  a  public  notice. 
n  The  rights  and  guarantees  called  for  in 
the  law  will  apply  to  handicapped  children 
in  private  as  well  as  public  schools,  and 
youngsters  in  private  schools  will  be  pro 
vided  special  education  at  no  cost  to  thejr 
parents  if  the  children  were  placed  in  these 
schools  or  referred  to  them  by  State  or  local 
education  agency  officials. 
n  The  States  and  localities  will  undertake 
comprehensive  personnel  development  pro- 
grams, including  inservice  training  for  regu 
lar  as  well  as  special  education  teachers  and 
support  personnel,  and  procedures  will  be 
launched  for  acquiring  and  disseminating 
information  about  promising  educational 
practices  and  materials  coming  out  of  re- 
search and  development  efforts. 
n  In  implementing  the  law,  special  effort 
will  be  made  to  employ  qualified  handi 
capped  persons- 

n  The  principles  set  forth  a  few  years  ago  in 
Federal  legislation  aimed  at  the  elimination 
of  architectural  barriers  to  the  physically 
handicapped  will  be  applied  to  school  con 
struction  and  modification,  with  the  Com- 
missioner authorized  to  make  grants  for 
these  purposes. 

n  The  State  education  agency  will  have 
jurisdiction  over  all  education  programs  for 
handicapped  children  offered  within  a  given 
State,  including  those  administered  by  a 
noneducation  agency  (a  State  hospital,  for 
example,  or  the  welfare  department). 
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G  An  advisory  panel  will  be  appointed  by 
each  governor  to  advise  the  State's  educa 
tion  agency  of  unmet  needs,  comment 
publicly  on  such  matters  as  proposed  rules 
and  regulations,  and  help  the  State  develop 
and  report  relevant  data.  Membership  on 
these  panels  will  include  handicapped  indi 
viduals  and  parents  and  guardians  of  handi 
rapped  children. 

Many  of  these  policies  have  at  one  time  or 
another  been  advocated  by  individual  edu 
cators  or  by  professional  associations.  Sev 
eral  have  in  fact  been  established  within 
particular  States,  either  by  legislative  action 
or  as  a  consequence  of  court  suits  brought  on 
behalf  of  handicapped  children.  And  for 
more  than  five  years,  OE's  Bureau  of  Educa- 
tion for  the  Handicapped  (and  particularly 
its  Deputy  Commissioner,  Edwin  W.  Mar 
tin)  have  been  urging  a  national  goal  of 
providing  education  for  all  handicapped 
children  and  of  doing  so  by  1980-a  prin 
ciple  and  a  target  date  now  spelled  out  in  the 
law.  In  short,  the  concepts  involved  are  not 
new.  The  difference  is  that  through  P.L 
94  142  they  have  become  requirements,  and 
accommodation  to  them  is  a  condition  of 
being  eligible  to  receive  support  under  the 
Act's  funding  provisions. 

Like  so  many  other  aspects  of  the  Act, 
those  provisions  are  both  lofty  and  in 
novative,  entailing  some  noteworthy 
changes  in  the  ways  by  which  Federal  edu 
cation  dollars  have  traditionally  been  dis 
tribuled.  Allocation  of  the  current  SlOO  mil 
lion  annual  appropriation  for  the  State  gran 
program,  for  example,  is  based  on  a  funding 
formula  by  which  the  number  of  children  in 


P.L94-142 
has  been  voted 

to  serve  the 

Nation's  schools 

in 

perpetuity 


a  State  between  the  ages  of  3  and  2 1  is  multi 
plied  by  %H.7S.  Starting  with  FY  1978.  how 
ever.  State  allocations  are  to  be  determined 
by  a  radically  different  formula  which  at  the 
same  time  rewards  extra  effort  to  educate 
handicapped  children  and  calls  upon  the 
Federal  Government  to  take  on  an  increas- 
ing share  of  the  cost. 

The  first  element  of  the  new  formula's 
equation  again  involves  the  3-to-21  age 
range  but  includes  only  those  youngsters  in 
that  range  who  are  handicapped  and  who 
are  receiving  special  education.  Thus  the 


more  handicapped  children  the  State  sets 
out  to  educate,  the  more  money  it  will  be  en 
titled  to-  The  second  element  is  a  specified 
percentage  of  the  national  average  public 
school  expenditure  per  child.  For  FY  1978 
the  proportion  of  the  overall  allocation  for 
which  a  given  State  will  be  eligible  is  to  be 
determined  by  multiplying  the  number  of 
handicapped  children  being  served  by  five 
percent  of  the  national  average  expenditure. 
At  the  current  expenditure  rate  that  would 
translate  into  an  estimated  overall  authori- 
zation of  $378  million. 

For  FY  1979  the  multiplication  factor 
doubles,  with  the  number  of  children  being 
served  multiplied  by  ten  percent  of  the  na 
tional  per  pupil  expenditure.  Thereafter  it 
continues  to  rise  by  an  additional  ten  per- 
cent annually  for  another  three  years,  to  a 
permanent  level  of  40  percent -tliat  is,  the 
number  of  handicapped  children  being 
served  in  the  State  times  40  percent  of  the 
National  average  per  pupil  expenditure. 

Based  on  the  current  per  pupil  expendi- 
ture, that  could  mean  a  FY  1981  authoriza 
tion  of  more  than  $3.1fi  billion,  and  even 
that  figure  might  be  low,  depending  on 
whatever  changes  inflation  or  other  factors 
might  work  on  national  average  expendi- 
tures during  the  next  four  years.  It  is  impor 
tant  to  note,  however,  that  the  actual 
amounts  of  money  to  become  available  will 
depend  in  large  measure  on  the  President's 
budget  and  the  subsequent  actions  of  the 
Congressional  Appropriations  committees. 
Authorization  amounts  frequently  far  ex- 
ceed actual  appropriations. 

Accompanying  the  new  formula  is  a  new 
system  by  which  funds  are  to  be  distributed. 
As  has  been  the  arrangement  since  the 
launchmg  of  the  State  grant  program,  all 
grants  made  this  year  and  next  are  to  be 
directly  controlled  by  the  States.  Under  the 
new  formula,  however,  the  States  are  to  pass 
along  .50  percent  of  the  FY  1978  funds  they 
receive  to  their  local  education  agencies, 
and  in  FY  1979  and  thereafter  the  States  are 
to  retain  only  25  percent  of  their  total,  with 
the  local  districts  receiving  75  percent, 

State  and  local  education  agencies  alike 
must  take  into  account  certain  limitations  in 
how  the  new  formula  may  be  applied  in 
determining  allotments.  As  regards  the  first 
part  of  the  equation— the  number  of  handi 
capped  children  receiving  special  educa- 
tion—Congress sought  to  deflect  any  temp- 
tation to  stack  the  deck  by  limiting  the  total 
to  no  more  than  12  percent  of  the  State's 
overall  5-to-17  population  (a  provision  also 
aimed  at  discouraging  questionable  identifi- 
cation of  youngsters  as  being  handicapped). 
Similarly,  not  more  than  one  sixth  of  the  1 2 
percent  may  include  children  identified  as 
having  "specific  learning  disabilities"  (a 
term  the  law  mcidentally  instructs  the  Com- 
missioner of  Education  to  more  clearly 
define). 
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Such  limitations  aside,  PL.  94  1 42  por 
lends  a  major  expansion  of  the  Na 
tion's  commitment  to  handicapped 
children.  To  participate  in  that  expansion 
the  States  must  have  taken  two  steps.  First. 
they  must  have  adopted  a  "full  service" 
policy  of  assurmg  all  handicapped  children 
the  right  to  a  free  appropriate  public  educa 
tion.  And  second,  they  must  have  prepared 
for  submission  to  the  Commissioner  of  Edu 
cation  a  plan  for  implementing  that  policy. 
In  essence  the  State  plan  —  it  must  be  revised 
annually  —  is  a  document  reporting  on  the 
current  situation  in  the  States  as  regards 
education  of  the  handicapped  and  spelling 
out  the  methods,  procedures,  and  resources 
it  pledges  to  employ  toward  putting  mto 
practice  the  various  policies  set  forth  in  the 
law  — serving  all  handicapped  children, 
opening  up  regular  classrooms  to  such  chil- 
dren, the  September  1H7H  and  September 
19H0  benchmarks,  priorities  for  unserved 
and  severely  handicapped  children,  and  the 
hke 

For  its  part  the  local  education  agency 
(LEA)  must  submit  a  formal  application  to 
the  State  education  agency  (SEA)  similarly 
endorsing  these  policies  and  giving  assur- 
ance that  it  will  carry  them  out.  This  appli 
cation  must  then  be  supplemented  by  reg- 
ular reports  to  the  SEA,  If  along  the  way  the 
State  finds  evidence  that  an  LEA  is  failing  to 
comply  with  all  the  provisions  of  the  law.  it 
may,  after  having  given  proper  notice,  hold 
up  further  payments  to  the  district  until  the 
problem  is  corrected,  meanwhile  using  these 
funds  to  make  other  arrangements  for  serv- 
ing the  affected  children. 

The  Office  of  Education  is  similarly  made 
responsible  for  riding  herd  on  the  States 
through  mechanisms  which  begin  with 
notifying  a  noncomplying  State  of  OE's  in 
tention  to  take  action.  This  could  go  as  far  as 
the  Federal  circuit  court  in  the  instance  of  a 
State  that  appealed  an  adverse  OE  ruling. 

If  the  Commissioner  finds  there  to  be  a 
"substantial"  failure  to  meet  the  various 
provisions  of  P.L.  !»4  14'i-eilher  by  a  State 
or  by  an  intermediate  or  local  agency  within 
the  State-the  law  says  he  "shall"  withhold 
fmji^er  payments  under  the  Act  and  that  he 
ma^  withhold  hinds  evmaiked  £or  e^ 
g^nn  ctf  the  hafidn:ap(>^  under  the  Cle 
AATary- Secondary  and  VocRtfonal  Educ# 

Action  also  might  be  taken  by  the  parents 
of  individual  children,  for  the  Congress 
went  to  considert^le  pains  to  spell  out  var 
ious  procedural  safeguards.  It  is  now  re- 
quired, for  example,  that  parents  or  guard 
'.  ians  have  an  opportunity  to  examine  all 
relevant  records  bearing  on  the  identifica- 
tion of  children  as  being  handicapped,  on 
evaluating  the  nature  and  severity  of  their 
disability,  and  on  the  kind  of  educational 
setting  in  which  they  are  placed.  The  latter 
issue  is  expected  to  be  of  particular  concern 


to  parents  who  feel  their  handicapped  chil  '; 
dren  have  unfairly  been  denied  access  to. 
regular  classes.  Schools  are  called  upon  to^ 
give  written  notice  prior  to  changing  a 
child's  placement  (and  a  written  explana 
tion  if  it  refuses  a  parent's  request  for  such  ar 
change),  and  statements  of  this  kind  are  to[ 
be  in  the  parents'  native  tongue,  I 

In  the  event  of  objections  to  a  school's* 
decision,  there  must  be  a  process  by  which^ 
parents  can  register  their  complaints.  ThauJ 
process  must  also  include  an  opportunity  folT 
an  impartial  hearing  which  offers  parent^ 
rights  similar  to  those  involved  in  a  court 
case  — the  right  to  be  advised  by  counsel 
(and  by  special  education  experts  if  the>| 
wish),  to  present  evidence,  to  cross  examine 
witnesses,  to  compel  the  presence  of  any  wit  * 
nesses  who  do  not  appear  voluntarily,  to  be 
provided  a  verbatim  report  of  the  proceed- 
ings, and  to  receive  the  decision  and  find- 
ings in  written  form. 


As  a  result  of 

the  Act. 

Congress  expects 

substantial,  sustained 

progress 


The  advances  called  for  in  P.L,  94-142  en- 
tail such  a  break  from  the  traditional  sup- 
pression of  the  handicapped  that  some  peo- 
ple in  education  might  imagine  that  the 
Act's  language  represents  only  the  ideal. 
Not  so.  Congress  plainly  expects  specific, 
substantial,  sustained  progress,  and  it  calls 
upon  the  Commissioner  to  report  at  least  an 
nually  and  in  detail  as  to  precisely  what 
gains  are  being  made. 

For  each  State  and  within  each  disability, 
for  example,  there  are  to  be  data  for  the 
overall  number  of  handicapped  children 
"who  require  special  education  and  related 
services;"  the  number  receiving  a  "free 
appropriate  public  education"  contrasted 
with  the  number  who  should  be  but  aren't; 
and  the  number  participating  in  regular 
classrooms  together  with  the  number  who 
have  been  placed  in  separate  classrooms  or 
"otherwise  removed  from  the  regular  edu 
cation  environment,"  And  there  must  be  fig- 
ures for  the  number  of  handicapped  chil- 
dren enrolled  in  public  and  private  institu- 
tions, with  a  breakdown  in  each  for  those 
receiving  an  appropriate  education  and 
those  receiving  something  less  than  that. 

In  addition  to  providing  this  statistical 
information,  OE  is  called  upon  to  evaluate 
the    Act's    overall    annual    performance. 


Among  other  things  that  evaluation  must  in- 
clude an  assessment  of  the  effectiveness  of 
procedures  established  by  the  States  and 
education  agencies  within  the  States  to 
assure  that  handicapped  children  are  placed 
in  the  least  restrictive  environment  com- 
mensurate with  their  needs,  and  a  report  on 
arrangements  made  to  prevent  erroneous 
classification  of  children  as  eligible  to  be 
counted  (and  thus  funded)  under  the  Act. 

In  short.  Congress  is  four  square  for 
accountability,  and  it  has  instructed  OE  to 
keep  score  on  how  the  States  and  local 
education  agencies  are  doing.  That's  quite 
an  assignment,  given  the  fact  that  there  are 
more  than  16,000  school  districts  in  the 
United  States,  and  the  Bureau  of  Education 
for  the  Handicapped  is  busy  now  trying  to 
gear  up  for  carrying  it  cmt. 

Members  of  the  BEH  staff  also  are  busy 
preparing  the  various  regulations  required 
by  Congress  as  a  preliminary  step  to  the 
law's  full  implementation.  In  all,  these  regu- 
lations will  address  a  dozen  or  so  different 
topics,  some  minor  and  some  of  general  im- 
pact. The  drafting  process  involves  numer 
ous  steps,  including  a  series  of  ten  "input" 
conferences  held  last  March  and  April  to  get 
comments  and  suggestions  from  State  and 
local  education  officials,  teachers,  handi- 
capped individuals,  parents  of  handicapped 
children,  advocacy  groups.  State  legislators, 
and  others  with  a  direct  stake  in  the  law. 

These  and  other  suggestions  received  by 
BEH  were  then  used  as  the  basis  for  deliber 
ations  by  an  "input"  team  of  some  100  per- 
sons from  around  the  Nation  chosen  to 
represent  the  broadest  range  of  "con- 
sumers" and  "users"  of  PL.  94  142.  The 
documents  they  produced  are  now  being 
reviewed  and  where  necessary  refined  by 
officials  of  BEH  and  the  HEW  Office  of 
General  Counsel,  and  final  versions  will  be 
published  in  the  Federal  Registerhy  no  later 
than  December  of  this  year. 

Meanwhile  in  State  departments  of  educa- 
tion and  local  school  districts  across  the 
country,  planning  is  similarly  under  way 
toward  preparing  for  the  day  on  which  all  of 
the  P.L.  94- 1 42  revisions  of  the  Education  of 
the  Handicapped  Act  will  be  in  effect.  That 
wouldibe  October  i.  I^7wthe  start  of  the 
I97H  Fiscal  Year  and  the  date  on  which 
American  education  will  enter  a  new  era. 

P.L.  94  142  will  most  obviously  affect  the 
10  to  12  percent  of  the  school  population 
who  are  handicapped.  But  its  benefits  will  be 
felt  by  all  other  students  as  well,  and  by  all 
teachers  and  administrators.  The  funda- 
mental promise  of  PL.  94  142  is  that  it  will 
strengthen  public  education  in  general  by 
strengthening  what  has  been  one  of  its  weak- 
est links.  And  in  opening  classroom  doors  to 
a  new  student  clientele,  it  will  bring  the  Na- 
tion's schools  far  closer  to  the  principles  of 
democracy  and  justice  on  which  the  Nation 
was  founded.  LI 
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In  curr.iT'.ar,  19  73.  v;c  sent  to  all  ctaff  physicians  of 
J-2:issachurctt2  state  inntitutions  for  the  mentally  retarded 
c-;.  "forccc"'.  choice"  que.' tionnr.ire,  which  presented  n  list  of 
20  psychotropic  drugs  shown  by  earlier  surveys  to  be  the 
jr.oct  frequently  U3cd  in  sucii  facilities.   The  informatiDn 
requested  by  the  questionnaire  was  as  follov/s: 

(1)  v;hich  of  the  20  lioted  drugs  do  you  prescribe; 

(2)  v.'hat  percent  of  residents  in  your  care  receive 
each  of  the  drugs; 

(3)  for  what  purpose  or  purposes  do  you  prescribe 
e.V.cii  diuo; 

(<}   rate  the  efficacy  of  each  drug  for  a  presented 
list  of  :;yipptoins  on  a  rating  scale  of:   1-good;   2-3ati£f actory ; 
3-poor;  'l-uncertain;   and  5-sporadLcally  effective; 

(5)   check  the  effect  of  each  drug  on  a  given  list  of 
intellectual  and  behavior  functions;   and 

(G)   check  the  effects  of  each  drug  oa  a  given  list 
of  aide  effects. 

Ko  att'oTiipt  was  i..ade  on  the  questionnaire  to  get  data  on 
the  oxact  nuiTiber  of  institution  rcsLdcnts  receiving  each 
dxrug  or  on  their  specific  characteristics  (se>:,  age,  diagnosia, 
etc.).   Ncr  v/as  information  requested  on  dosages  or  duration 
of  adaini:;tration.   In  fact,  the  primary  purpoiic  of  the  survey 
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v;.:^::7    not   i-'-    coi....'-^  '   •    :-■   ^'c:."':- .    .•- ■'   ;:;l;a;-ir  i;:"^;-    on    t;ho    day-to-day 
i;.dn:j.ni:.^-:-:  ti.on   o^    :.' :.n';U    i>:    '-^' :    innt  ■  :  uLionc: .       IlaUhcr,    v/o 
vrantea   to   <-cL    a   i;-.-..'J    pici.;  '.„•    of    Liu;    nv.-cvai.ling    institutional 
philoGOpw.-    -voncc.:.   •••:    Lhf-    u'^;-L;:;atG    |:;r.poGC    of   psychotropic 
dr;:::""-   -■-   .■•..'.'.'   tlic'  ■    •■   od  './i';.!    ',hi..-  inaia   cjcai  of   producing  quiet, 
caf;ily--!;;:.r;-.^ed    :■.•.  Ma.nbo    v-v    idic  v;-::i:d  personnca,    or    primarily 
to  v:iaxxi.J..-:c    the    :■;, -,:L;J.   and    :  •ii:':;llcci.anl   dcvc-loriucnt   of    t'\e 
rcGidciit:;? 


'cp^suwii-  OF  Tiir:  5uava>Y_ 

Ji.  1  (.;;■■:* l   of   .'.■.'   :."cGncr;h;--   v-'pro   rcc^ivc-d   to    tho   questionnaire 
E3f   inn tJ,  cation   th  •,  ucMbci    cf   rGport.irig  physicians   v/as: 
(iV)      Celch(>::to,:a   .'jtat-c   School      -   4 
(D/       Daver   CL: te    School  -   7 

(C)  Fernald  LVcerte   Schc.ol  -   5 

(D)  Hogan    Kcaional   Center  -    5 

(E)  Moncon   Gtcite   Hospital  -3 

(F)  VJrcntlic-a  State  School  -   9 

You  h^■ve   received   copiofj   of  tho   summaries   by   drug   group 
oJf.  5-i-!foi:i"at;lon   pro-rided  by   the  phynicians  .      Thcce   are   based 
on   cliarted   representation  of   the   total   nurrjjcr  of   rosponsos 
iii   each   catcyj'ry   of    the   questionnaire,    which  v/ere    dravm   up 
uaj.ag   the   queGtionnairo' s;    original    format.      These    charts 
are   on   r;lidcr.,    .nnd   I   will   be   referring   to    them  at   variour. 
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•ycdjiilr.;. 

You  have  also  received  a  listing  .of  the  drugs  in  order 

of  preference,  that  is,  the  percent  of  our  sample  reporting 

use.   Using  our  first  slide  [CHART: . "Purpose  of  Use"],  I 

would  like  to  pay  attention  to  that  for  a  ir.ou'.cnt. 

In  the  group  of  drugs  prescribed  by  75 'i  or  more  of  (.he 
phyciciajis,  we  have  a  major  concern  with  control  of  seizure; 
tv;o  anticonvulsants,  and  one  sedative  and  one  minor 
tra^'"*:':' J  Izer,  both  of  whose  primary  purposes  v/ere  listed 

."  r;'»  ■>• 

as  control  of  convulsions.  Two  sedating  phenothiazines 
nlso  appear  in  this  group,  being  used  mainly  for  control 
of  agitated  or  aggressive  behavior. 

In  the  middle  grouping  (18%  to  55%)  we  have  a  more 
diverse  picture,  with  most  of  the  different  drug  groups 
represented.   However,  the  purposes  of  use  are  v/eighted 
tov/ards  control  of  agitated  behavior  (four  of  the  drugs) . 
We  have  another  anticonvulsant.   Other  purposes,  with  one   A 
drug  each,  are  reduction  of  anxiety,  relief  of  depression, -'^(JC'^ 
and  to  induce  sleep.  r~-.f—-'!^:~r'r:T^~':szL-'^~.T^S^liTr!:'yy.'.'^ 

Ml  the  drug;-,  in  thn  last  grouping,  with  tho  exception 
of  Sincquc;n,  were  reportL'd  \ised  primarily  to  control  psychotic 
manifestations,  including  agitated  or  agqrcr.L.ive  behavior. 


J  /•no'  ''P 
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Sii'iaquoU       .'IS    the-   ■..  .'Mfi    :.-,cI.'>C'j    ho    our    ]  Let    l.iy    two    of    the 
reportinf;   ].''hy5;ici  ■■•■.•  r ,   v.'ho   nc'tcd   its    u;.a    j.n   the    relief 
of   depror.r.ion    arid    ;.n   produ'7"".i"jy   Etir.uilcition,    although 
this    latL'.j.v    func'i^'von    is    not    c:'"!ncri!.l]  y    associated   v/ith 
the   drug- 

Fo;r  ':'ao  v;hc7.'..    ':f:"oup  of   21   drugr. ,    then,    wo.   hava    a 
■Lo'cal  of   .'iO   used    -V.i:   thci   control   of   p.'iychotic  beliavior 
cUd/or  i<:."    nvHJaiCa'..  tstions   \    'r:■lyi^is^::J.:':\r'rl^,:2yva^gT;Jrs^r^'2ilt':a     of 
I'.'.oitatiy:."'.  or  agg).:.;:-:sj.oii  o;:   rrisaultiveaess .   ^'On  our    "Purpose 
of  U.3G"    c'lart,    tbv.   reports   of   purpo.se    in   the   category 
oH  alttrocion  of  psychotic  roinifest.itions   arc    far   fowor 
than  the   iresponrcr-i-.    in   the  nt-'r.t   tv;o   columns,    "control   of 
cgite.ted/" "'Cited  L'.th:ivior"    c.-Md    "control  of   aggressive/ 
asiiaultiv ..•.  behav-vc j: . 

Foi?  the  rGr.f.-*,.ning  50 ^i   of  the  drugs,    five  are   for  the 

.control   r.  f  convc'..':;ions   and   .spasticity,    tv;o   to  reduce 

aaiciety,    'jhg   to   ^rolieva  dcyreasion,    and   three  to  produce 
stiiivalaL.:'.'-jn   and   activation. 


L 


7J..:or.-.dy,  tb.cn,  a  pattern  seerp.s  to  be  clear.   Control  of 

unucsircihle  behavior  (and  "undesirable"  is  open  to  a  broad 

I 
range  oT  moaning,  frora  pcycliotic  behavior  and  severely 

disturbed  statcG  t.o  simply  undiscii'lined,  fractious  beliavior 

that  caa  result  from  lack  of  any  training,  boredom  and 

frustration,  ali.  c-oinmon  enough  conditions  in  institutional 

:;ottinc;;-, )  r  i-  ^'J     '•■'■'   the  preferred  purpose  of  use. 
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To  gnin  fur-.hcr  pc.' .".f  vjL-ive  on  t'ao  results  of  our 
survey,  I  would  I'-ka   to  hrinij   in  ci  brici:  discuscion  of 
the  existing  .lii-.c-r.^turc-:  c:-,  the  una  of  drugs  v/ith  the 
mentally  retardcrl.   In  foe.'.,  I  an  fctccd  to  bo  brief,  for 
the  amount  of  .:;6cquatp. ,  L;'.>;.id  datci  In  this  area  is  painfully 
cmaLl.   I  v.'ill  l.'^cjin  vith  those  uru'jfj  most  suited  to  our 
sample  phynicianrs '  favored  purpose,  tlie  tranquilizers. 

The  Major  "j'j.anquilir.ii^vt)  include  the  phenothiazinos 
and   tJie  butyropl:  "nones.   Tha  phonothiazines  liavc,  since  their 
intradufTtion  in  1952,  bcc'ce  one  of  the  most  frequently 
prefjcribed  drug;;  in  the  comtry,    although  there  remain 
Biajiy  ycps  in  cu;:  kncv^lcdge  nbout  them.   We  do  not  yet  under- 
ati'^ii:!  cIjo  prccirjc  n^chrnii-nt;  of  their  actions,  v;htch  seem 
to  ba  3ubcortic<?.l  —  that  is,  involving  the  emotions  rather 

than,  the  cortc::.  "  Wo  do  not  knov^  why  persons  may  often  bo 

3 
responsive  to  one  drug  m  this  group  and  not  to  another. 

And,  \:c   have  no  data  as  yet  on  the  long-term  effects  of  the 

phonothiazines . * 

Kover  the  less,  general  Kedical  experience  has  shov/n  these 
drugc^  to  be  ve^y  useful  ir.  raanaging  the  disordered  behavior 
of  highly  disturbed  patients  without  impairing  consciousness 
and  v.-ithout  h;iving  any  great  tender.cy  to  produce  psychic  or 

n 

physical   dependonce.        A  broad   and   constantly   expanding   range 
of  side  cffcc;-s   r.ra   attributed   to    this   group. 

V^ith    reg.-irci    to    t)if    ^pacific   plionothinzi  noi:    in   our    survey, 
£»va5..l£i.ble   studies    and    a',v)thcr   survey    (1967)    of    109    state    and 
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>;.:'.v.iva;te    j.n'^titutioii:;    bear   out   the   preferences    oT   our   sairipJc 

V'oy^r.olans.      The    19G7    sur'vcy    showed  Tl.ora:;ine    and   Mellaril 

7 

(;-.7:j;-r.-;belHi.lngly  the  drugs  of  choice  (911  of  that  sample)  . 

.•;-7J.3.ivril  appears  from  the  data  to  be  ))articularly  safe  for 
i.v;e  v/ith  j:utarded  children,  and  the  studies  of  its  effect  on 

Q 

b.'ihavior-disordercd  children  are  uniformly  positive. 
'K^ora^iur:  ^llso   appears  from  the  literature  to  be  wcll-su:  ;_  '"• 
■-".or  U3e  v^ith  disturbed  retarded  children,  particularly  in  cases 
■:. •.•Diving  psychomotor  activj.ty,  but  in  high  dosca  it  was  found 
[:j   JlJirLloge,  196  7)  to  liave  a  direct  adverse  effect  on  learning 
I  ..  r.i  parAjorraance.^    Stclazine  has  been  found  in  3e;veral 

sC-.r-ilies  (Fish,  1960;  Himv;ich  ot.  al.,  1960;  Beaudry  &  Gibson, 
.''.DGll)  to  produce  some  activation  in  the  withdravm  or 
.■,.p:vtl?.a;t.->r.;  patients,  a  type  not  usually  as  responsive  to  the 
T.'.ujor   tranquiliirers,  but  not  enough  work  has  been  done  on  the 


d:r.i;g  to   confirm  this  apparent  advantage.      In  any  case,  only 
Oj.:c!  o'iJt  of  the  13  physicians  in  our  survey  noted  use  of 
S;:.cl<'xv3inc  to  produce  activation.    Nothing  in  the  fiD:;aniniuf.inu'ara 
rveilable  literature  suggests  any  advantages  of  Sparine, 

Trilafon^  Tindal,  and  Prolixin  over  the  more  cortunonly  used 

.,  .   .     11 

piioao^il)..'  i;.zi,ncs . 

There  is  evidence  that  phenothia;^ine3  may  tend  to  depress 
lf.-jrnx;)g  ability,     yet  t!;is  may  be  an  a  result  of  studies 
uon.e  kn   the  first  few  weeks  the  drugs  are  administered;  after 
no;--c  tine  has  elapsed  there  appears  to  bo  some  stabli/.ation, 
.f-r:  v;hich  le;^rnin<)  ability  r.ecms  to  either  be  aljout  the  same 
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i  in  the  non-drug  ritate  or  even  slicjliLly  improvod.   You  may 
note  in  your  summaxv  notes  tliat  the  sedating  phenothia/.ines 
received  nii::ed  ratirtg;:  on  their  effect  on  intellectual  functions, 
cind  the  stimulating-  phcnotliiazines  received  generally  positive 
ratings. 

The  butyrophcnoj-ios,  a  group  of  which  Haldol  is  a  ri-^mbx:, 
are  unrelated  to  the  x^henot  hia-j;ines  but  show  similar  side 
effects.''""^    UaidoL,  introduced  in  1967,  was  found  in  one 
ccntrc'lcJ  study  (LeVann,  19G8)  to  be  superior  to  Thorazine 
in."controling  impul-sive,  hostile,  aggressive  behavior  in 
institutionalized"n..:::,::'3^i£:j;i;0Ji-i:-3  retarded  persons,  with  little 
significant  difiTererice  in  side  effects.     Other  studies 
hava  deiTionstr-iited  the  drug  to  be  an  active  antipsychotic  agent 
cJid  useful  for  the  cLLyturbod,  hyperactive  retarded  child, 
interestingly,  Haldci  received  a  number  of  negative  ratings 
on  its  efficacy  in  tJaese  areas  from  our'  survey  physicians. 

The  Minor  Traiupiilizetrs  in  our  ^mrvey  were  Valium,  Librium 
■and  Vistaril.   Valiu-n  was  uitroduccd  in  19  6  3  and  showed  groat 
effectiveness  as  an  ajiticoavulsant,  •^''   confirming  its  primary 
use  by  our  physiciarir;.   It  may  also  be' of  some  benefit  in 
cerebral  palsy  and  dystonic  states.  •'■^   There  are  conflicting 
opinions  as  to  its  offectiveness  in  treating  psychiatric 
disordrrr,  of  childrcrn,  and  its  usefulness  v.-ith  retarded 
childrr-    has  not  bccin  fully  studied,  but  Galarabos  (196!)) 

found  i  ■-    f;f  fcctive  lr\  long-term  use  Cor  mentally  retarded 

]  7 
adults  v;ith  psychotic  or  less  severe  symptoms.  ; 
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,  Librium  has  xcocived  coui.'j.ictin j  ;.:oport:-^  -'•  .\   the 
lltnrature.   LaVock  and   Ducklny  (1961)  found  th.'u  it  inci-.:aE;ed 
undosirablc  bchaviov  and  liypcrActivil  /  in  rotarO.rd  children, 
v/hile  Krahowski  (1563)  reported  favor. ibiy  on  itrj  officcicy 
vvith  emotionally  disturbed  retarded  c.iildrcn.  '^    The  drug 
tTici  receive  positive  reports  from  our  r.:urvcy  p!v/;;icia-  '  on 
its  ability  to  control  aggres<;ion,  eAnitcmcnt ,  hypcractivi.  _ 
rnd  anxiety. 

No  lecent  studies  have  been  done  on  Viutaril's  efficacy 
vjith  the  i-etarded,  and  earlier  reportn  dating  from  1957  to 
1S50  vjcro  conflicting  in  their  reports  of  the  drug's  u£:ofulness 
;.u  controling  hyperactivity  and  tension.-';" 

The  efficacy  of  the  minor  tranquilizers  in  I'clieving  mild 
anxiety  has  never  been  shovm  to  be  any  better  tluin  that  of  the 
sedatives,    to  v;hich  group  pheno barbital  and  chlorolhydrate 
belong.   -There  are  no  adequate  studies  available  to  assess 
i;fei:rjarurj.ujEiurbiiiKra7/viiu:i;rj:bip):rv^^^      the  use  of  t)iic  group  of  drugs 
with  rctfirded  persons.      In  general  medical  practice  these 

drugs  huve  long  been  known  useful  in  producing  sedation  and 

22 
c-locp,  and  in  .controling  severely  agitated  or  manic  behavior. 

,  Phcnobarbital  is  also  frequently  used  as  an  adjunct  to  Dilantin 

in  controling  convulsions,  and  ranks  with  Dilantin  at  the  top 

of  ou-r  survey  list,  used  for  that  purpose. 

In  the  stimulant  group  we  have.  Doxcdrino  (an  amplict  <irii  i  ne)  , 
Ritalin  and  Deaner.  Yc\:   rtudics  have  been  done  on  t)ic  ugc 
o.'^  amphutamines  v;ith  the  ?  otardcd ,  und  it'  is  felt  ri:i,"l;I^^i■■i'ir.I^i3Jra 
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■fcii'-.t  v.^jat  literature  does  cxir,!:  has  not  dci:ionstratccl  that  the 

dr-uj.;.;'  cffcctr.  on  I.Q.  and  learning  performance  are  very 

K;L--V':\.TicanL  ii;  coinpai-iaon  to  pDycliological  and  educational 

varji-olao  (Worry  and  Sprague,  1970).     The  amphetamines  do 

and 
ECC'-i  -:;o  be  UL-oful  in  reducing  overactivity  a  promoting  better 

ori;-a.-i.".~ation  of  behavior   in  childi-'cn  generally  who  have 

24 
poor"!'-"  integrated  behavior  but  v;l-io  are  not  psychotic. 

I-t  ic;  for   tills  function  of  treating  hyperactivity  in  children 

■tl^.'.ri:  \'.ha   aiaphetaninec  have  bccoir.e  vjcll  knov/n  and  discuG'jed 

In  r«c-.:;c:-nt  .years.   Studies  done  witli  Dexedrine  on  non-retarded 

clx-xlCx-'cn   have  generally  been  positive  in  reporting  the  drug's 

ei:ri.'jc.cy  for  hyperactive,  non-gonl~directcd  behavior;  one 

stv.ci-j-  Z?y   VJoii^y  and  co-workers  (197  0)  found  it  not  ao  reliable 

as  •.;.'? -■.■:r-azj.ne  in  reducing  hyperactivity  but  cr^; ;>:iraaiJi'-r;,T3ri   having 

in<ivc'.   di^craatic  results  than  Thorar.inc  when  it  was  succccGful. 

Qno   n-iv-xativc  report  by  Alexandris  and  Lundell  (19G8)  found 

Dc-.;:e':-':".ri3  only  slightly  better  than  placebo  and  not  as  effective 

as  n^f-laril  in  use  with  hyperactive  retarded  children. 

In -our  survey,   four  physicians  reported  using  Dexedrine  to 

co;rLrc.-0.  agitated  or  aggresr.ive  l)ehavior,  while  three  reported 

UGc  to  produce  stimulation  and  boost  intellectual  performance; 

Tov-  t.l.--j  first  purpose,  genc'rally  recognized  l>y  the  literature, 

e.f j.".icr-c27  war;  rated  good,  sntisfactory  and,  in  some  cases, 

unnci-L.iiu,   vliile  for  tlic  i.econd  purpose  most  of  the  reporting 

phyc:ic.~  r.ns  ri.;ported  uncertain  resuDts. 
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'in-  uC  h'lVG  been  no  adequate  studies  to  compare  the 
effccL.'.v.mess  of  Ritalin  with  that  of  amphetamines  in 

nant.-.H/  retarded  children,  but  available  data  does  seem 

27 

•CO  f.::vo-.'  Ritalin  for  use  with  overactive  cliildren. 

-'P^'o'-"'  '-■'■>d  collef'r^.ues  in  an  unpublished  study  found  Ritalin 
Eupar-ior'  to  Mellaril  in  increasing  behavior  conduciv-  to 
lfs.?.rr::i.ny  'in  children  with  minimal  cerebral  dysfunction 
withir.  i:}ic  ran^o  of  normal  intelligence.      Zimmerman  and 
nuri.;'-;rcexster  (19S&)  found  Ritalin  effective  with  unresponsive 
and  dei,i- .;sh3ed  severe  behavior  disordered  ,  children  and  adults, 
EOine  of  t;hom  were  retarded.     And  four  papers  published  on 
uncontrolled  studies  (Lytton  and  Knoble,  1958;  Knoble  et .  al . ,  1959; 
ICnoble  r.r.d  Lytton,  1959;'  and  Knoble,  1952)  indicate  that  Ritalin 

T.'educcd  impulsivity  in  hyperkinetic,  brain-damaged  children  and 

1,3  0 

provi.dcd  stimulation  of  "cortical  maturation  and  integration. 

Ritalin*  r:  side  effects  arc  usually  insomnia,  occasionally 
anorexia  and  excitation,  but  these  can  be  controlled  by  timing 

3 1 

trhe  dosage  for  activity  during  the  day.     . 

Given  the  generally  indicated  use  of  Ritalin  in  the  literature, 

il:  is  curious  that  the  majority  of  our  sample  physicians  who 

vepox'tcu  using  t!ie  drug  stated  its  purpose  to  be  stimulation 
and  activation. 

Vrn.Llc  some  claims  have  been  made  for  Deancr's  efficacy  in 
inprovini^'.  learning,  most  studies  show  no  beneficial  effects  by 
the  drug  either  un  learning  or  behavior  in  cliildren.'^     Only 
•three  phvsicianr.  in  our  survey  reported  using  Deaner,  none  of 
•Chose  iJ.rited  any  purpose  of  use,  and  the  data  they  gave  on  its 
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efficacy  was  loo  scanty  to  drAw  any  firm  coiiclusions. 

In  the  antidcpi'essant  category,  thousando  of  general 
reports  are  avaULable  on  Tofranil 's  use  with  all  age  groupr;, 
and  the  majority  demonstrate  this  drug's  efficacy  in  tlie  tfealment 
of  depressive  illness.^''    A  study  done  with  disturbed  reLi.rded 
Children  (Pilkington,  19G2)  found  patients  who  were  "affective" 
(cyclothymic)  iir.proved  markedly  in  about  half  the  cases  with 
Tofi-cnil>  while  nearly  all  "nonaf f ective"  patients  with  schizophrenic 

traita  or-  undififerentiatcd  behavior  disorders  deteriorated 

311. 
with  thd  drug.      It  iu  interesting  that  Tofranil  was  the 

only  dru{;:  listeiS  by  phyricians  in  our  survey  with  the 

pri;i.'.Lry  purpose  of  relieving  deprepsed  mood,  in  light  of 

a  review  by  Garancr  (1067)  of  studies  on  frequency  of  depression 

in  the  retarded-   His  conclusion  was  that  the  cinaiBDr.aa 

incidence  of  depression  among  the  retarded  population  is  higher 

3  5 

than  vjhat  had  been  generally  assumed. 

The  anticonvulsants  --  in  our  survey,  Dilantin,  Mysolinc 
and  Celantin  —  dxre   not  considered  as  a  group  to  have  very 
much  of  a  place  in  the  management  of  behavior  diuordcrs, 
although  some  of  the  drvigs  in  this  category  have  been  found 
to  -jho-^   some  paychotropic  effects  independently  of  their 
anticonvulGant  properticR.      Cut  no  great  chanf.e  in  learning 
or  behavior  can  be  anticipated  witli  these  drugs;  their  principle 
function  for  rc.':ardeu  pertons  is  the  control  of  convulsive 
difjordcTS. 
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.  n  [lliA-itAiii- 

Of  all  the  drug  groups,  the  major  tranquilizers  and   f(^  ■jcijlo^^'v^' 
the  stimulants  are  considered  to  have  the  most  important 
potential  use  with  the  retarded,^'   although  these  two  groups 
do  not  receive  equal  attention  by  the  physicians  in  our  survey. 
The  former  group  was  used  far  more  than  the  latter,  uiid  in 
the  case  of  Rite.lin,  the  most-used  of  the  stimulants,  the  main 
purpose  of  use  was  not  even  appropriate  to  the  drug'o  beat 
function.   Ritalin,  in  fact,  has  a  body  of  literature  suggesting 
its  efficacy  in  ti-'eating  the  overactivity  that  phenothiazines 
are  frequently  used  for,  and  received  good  ratings  from  the 
physicians  who  took  note  of  this  area;  it  also  was  mentioned 
in  one  study  to  be  superior  to  Mellaril,  a  phonothiazine ,  in 
producing  behavior  conducive  to  learning;  and  our  own  physicians 
gave  it  uniformly  positive  ratings  on  its  benefits  to 
intellectual  functions,  compared  v;ith  mixed  reports  for 
Thorazine  and  Mallaril.   Finally,  the  side  effects  asnociated 
with  Ritalin  are  both  less  serious  and  fewer  in  number  than 
Thorazine  and  Mellaril. 

Here  is  an  area  where  it  would  appear  that  a  stimulant, 
Ritalin,  possesses  many  of  the  positive  benefits  of  Tliorazine 
and  Mellaril,  chief  among  the  major  tranquilizers,  witliout  • 
their  tendency  to  occasionally  deprc;^G  intellectual  functions 
and  to  produce  miijor  side  effects.   V;iiy  then  is  it  do  markedly 
Icus  favored?   Ipnorance  o)  its  possibilities,  perhaps,  or 
unwilliar.ncss  to  explore  n'v;  apiiroaclios?   These  reasons  would 
provide  no  jur:!  if  ication,  and  again  iThnsSiatia   the.  question 
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arises  as  to  the  attitudes  which  lie  behind  the  choice  of  one 
drug  or  group  of  drugs  over  another  in  dealing  wiUi  rirr:ilai.^ 
jiua   behavior  problems. 

Kg  are  constantly  warned  in  the  literature  .tl:-: ':  the  use 
of  psychotropic  drugs  must  be  in  tandem  witti  psych-''l;:i;ical 
and  educational  prograins  if  the  drugs  are  no  L  to  ba , 
as  so  many  fear,  merely  chemical  substitutes  for  tlio 
straii;;ht-jacket  v;hich  in  our  enlightenment  we  are  proud  to 
have  left  behind  in  our  cai'e  of  the  mentally  retarded. 
Yet  educational ,  psychological  and  training  services  in  cniu 
•^^-■'institutions   are  still  struggling  to  approach  adequate  levels, 
and  given  the  lacks  in  these  areas,  as  well  as  the  very 
nature  of  institutional  ward  conditions  —  overcrovded, 
uiiderr/»;a_f f ed ,  underequippcd  —  management,  rather  than 
stimulation  and  development  of  the  residents  becoiiics  a  desirable 
goal.   /md  where  it  becomes  the  goal , for  even  when  goals  are 
not  carefully  thought  out  and  agreed  upon^  it  too  easily 
becomec  the  case  of  making  endurable  the  conditions  and 
d&ficicncies   which  produced  it  and  thus  inadvertantly  discouraging 
their  remedy.   It  is  perhaps  the , very  nature  of  the  institution 
tlvit  this  kind  of  circle  can  evolve. 

Dcii/elopraent  of  comprcl-.ensive ,  conimunity-bascd  services 

to  the  retarded  with  the  institution  as  only  one  coraponint  will 

be  one  -..My  to  break  the  circle.    More  immediately,  our  data 

1 
cuggc:";ts  injinanv  areas  that  we  must  get  our  psychopharmacologii 

progrviris  under  some  kind  of  control.   Thouglitful  a:;3ensmcnt  of 
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the    lijterafuro,    the    f  ici.licy,    at;j    litalf,    i-er,idonl;;    rr,d    buc:i^-..vi;:? , 

must    be   nn.^-.i".  •i-.r'jnr.l      collated    into    v;orkLnp    policicr;    wliich    '.-.■ill 

set    goals,    prioritiec    and   pi-occdurcs .         Tlie    backi'.ct;und    tr.i-'.ning 

of   phy:iicians    in    too   i,iany   institution;    fo;.'    the   iiion  Ccilly    r.^tarded 

is    highly   variable   and    not    partxcular...y    L;t?-'Qng    in    p:;ychopll^,i■J!;acology . 

The    "aacred    right"    of    each   phys icir-'.n    to    prcncrilvj    a:i    ho 

wishes    is    probably   no    longer   tenable.       To   inainta.ir.   any   of 

it   and    its   many   good    features    is   goin;',    to    require    intensive 

training   and    supervision   in   the   use   of   thi-'.sc   chcnncal    agents 

and   much  closer   cooperation   amonjc   various   disciplines    in 

serving    the   resident.      Failure   to   dc^-^-o    will    probably   resvilt 

in   the  decisions    eventually   being   made    by  computers   operated 

by   budgetary    specialists. 
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UUUG 

iiiiintin   (97'X) 


GROUP 


puRPOSi";  or  use 


snobarbital    (Dl^S) 


aliu/)>   (SI'.) 


i';.»i  £1.  ine   (  7  6  ^li  > 


Ant  iconvul oant 


control  of  c.onvulejonc 


Itajor  Tr-anqnili^erj      control  .ipii:atcd/ap..;x';it:Qiwc  b;:i.uv;W 
control  of  convulsio.ir. 


Sedative 


Anticonvulsant 


control  of  convulr:i.^!i£ 


Minor  Tranqu 


xliscrj 


control  of  convulciona 


Major  Tranquilizer 
(  phcr.othi&zina  ) 


t-il6.;:,ine    (S5^i) 
..idol    (ti%) 
•jviozolhyJrata    (liao) 


:i-:j.llri   {■;2t) 


:;of rinil  ( 3  R'*  'i 
Librium  C3  3t) 


Cexidrine  (30^) 


Ceiantin  (2'->i) 
Tr.aafon  (18%) 
.?pix>xne   \''i.i 


Ma_ior  Tranquilizer 
(  phcilO  thiazina  ) 


Manor  Tranquilizer 
(  bu  i;y;:'ophenoiiQ  ) 


Sedative 


Stiiaulant 


Antidopresoant 


Minor  TranquiXiser 


Stiraulant 


Ant  iconvul sant 


Major  Tranquilizer 
.  (  phonothiazinf.) 


conti'ol   agi-tatcd/a£'.ps''asBiV(i  bohavic/ 


.control  agi.tated/apt'.v'<'i!isive  bf,havi 
control  apltated/apgreasivci  behav.? 


induce   alcop 


produce  cjtin;ulatior-i   'ictivatiin 


rolievQ  dopreoolon 


rcduco  an:-:ioty 


control  agitated  behavior 
produce  otimulat ion ,  act i yation_ 


control  of  convuleionn 


control  agitated,  ai;Ci''essivc  bahav:i 


Mai  or  Tii-'anquilxser 
(phcnothiazina) 


:ontrol  ac<itatt-.d/apf:rep«ivo  behavli- 


St::.:.'.i.i.rant 


(no  pu 


purpoco  linted) 


Mi),o):'  Tranquilizer 


control  (Imitated  bcliovior 


:L:-.d.x!.    (t;) 


Mcvior  Tranquilizer       control   ^i.-itcitod/arM-ncnfii vo/ 
('■>:iC-.nochiazine)  |  pnychotic:    behavior 


I  Hajo..'  Tranquil  iaer  I    co/itrol  af.v;:atc;d/a;-r:resBivo/ 
]._ijIr>;upiJ.v;i^.X.iru;J I  j jjoyciio  lie    brihavior 


■  s.i-.-,i:,ui    >'(;^> 


rc3  love  d'lpv'jnalon 
.produce   r-.l:ii-.ulation 
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B-I 


Thcrr.zine    (76.%) 
Mellaril      (9^i?.) 


Usn  I,    Pr.-'Doga   and  Erflcacy 


'^'honnrine  and  Mellaril  vraso  by  57ar  tha   nost  preferred  druga 
in  thi.c  croup.      Phy.'.-iciaii.j   nvo;  t   frequently  ireportod  use   for 
botv>'eca  10  c'.nid  ?.0':.  of    thoir  p;  tiontc.     Purp;8ti  of  use  wao 
rGpcructl  to  be   for  control  of  agitated  or  O'/greasiva  behavior, 
and  for  c;ontrcl  of  psychotic  t  tates,    althoi  jh  the   former  purpoae 
wais   ncynad  aboiit   tv/i.ce   as   oftei  .      Good  and   i  atis factory  reaultu 
v;ore  gcnorally  reported   for  be  th  aroaa.      Uiie  of  these   two  drugs 
vja.'j  aliio  ireporteci   for  the  purpose  cf  rolie\'ing  anxiety,   even 
tiiough  their  efficacy  in  this   area  is  not  generally  considered 
eroat . 


EiliiciCtv.  on  Inte.llectu.al  Fim«tions    (poi;il  ive  and  negative   reporto) 


Ab \lL'r.y  to  Lsiim 

TlioruKins  (+b~    ~C) 

tlulloril  (-HO   -7) 

Sparine  (+0     -1) 

A^^ri-.n^3 

Tho^v-r;:Ci).Q  (•;-2   -13) 

.Mollr-n  {•i-2   -11) 

iJparine  (+0   -  2) 


Re3ponf3ivonc3 .'i  to   tnatraction 
Thox-niXno    (^' Q     -4) 
Mellaril      {l-ll     -0) 
SpaL'lnQ         (+0      -0) 


Memory 

Thorazine  (-(-l  -4) 

Mellaril  (M  -6) 

Sparine  {-S-O  -0) 


Attention  Span 
Tliorazina    (+6   -6) 
Mellaril      (+9   -4) 
Sparine        (+0   -1) 


Side  T:2Cf!at 

Thor.-ariina  \.:o.r,   reported  to  cauao  a  high  nm.iber  of  side  offectH, 
the  sv.orut  cai.T.'Joxi  being  Parhinnon-like  tromoro,    photosonolt  '.vity,   and 
dz<i',/;;'.i>.c;j3   —  c.ll  typical   for  phenothiuzinea .      Alinoot   ns  high  an 
iiieic'.'i-cc  of  cLCo  offocta  \;afj   reported   for  Mellaril   ao  v/ns   rc^ported 
for  Tiiorazino,   yet  this  has  not  been  the  general  medical  experience 
with  riellaril. 


}.'.-iC 

Tri  If.'. 
Pro' J.: 

■-■li 
.}.n 
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D-  ?. 


Una,    Pn--r-or> 

Ste!!v'-.;'.ii' 
group.  5;b--;:;. 
their  p.-.vi.r.cjjl 


Gggrc-S';;:.v.';  b 

runct  J.O,: :.  o 

results  '.(.-..ctt 

Tri:t:.:?oa 
(one  pViyr-.i:.'.'. 
in  t;.V;:r.\v,.-.:n<r. 


•..'.;rc   th  ■*.   iro.Tt   UHod   drugn    in    '  .lin 
r  --por-ucl  'j.vCi    for   5"o   or-  loou   o£ 


■■■!-^->cxi..^^(l    c  t  ba  uofid   iJor  control  of  agitated  or 
■r;    ccnv.;  ol   of  pi^/chotic  states,    anjcioty   and 
•■  projv.;^  •ji-.im'al.ition  and  nid  intellectual 
:::.:  tiatirjijiictori'   i.orxult-  were   gancrally   noted; 
Lcint   :mribir  of  pooi',    uncertain   or  cporadlc 

roportad. 

.raported  used   Cor  the-   Goria   purpoaes    a«   Stolav.ino 
■-.cid  its  use   as   nn   ^jntiernatic}  .      Itfj  offoctivenoon 
,.";.ipto;An  vrr-.p   moat    frequently   rated    "cporcdic." 


Effec-; 




. 

.. .... 

;vbi>.i.-;-v 
Stcl...-.;;; 

I'^J 

••:) 

Trilc-.r-: 

-n      I 

;  J. 

•p) 

Proli-;;'' 

:,x      V 

'■0 

-2'' 

Tind:-..!. 

■  '■■ 

;-C. 

-0) 

AXextr.'- 

S'cel.'i-;' 

xci    (■; 

->» 

Trilrivf. 

•n     (■; 

;X 

-1^ 

PrclS;::! 

.n      (•: 

:0 

-1) 

Tiud;-:^ 

V' 

'  1'. 

-0) 

•- c !:ua?.  l-'i: ■■■■c tion?-  (poaitivii   and  nogative  report?) 

F.c.-.-por.SG  to   XnDtruction 

£tolas:inG  (t-5-2) 

Trilafon  {•:-!  -0) 

r'::oll:ciii  (l-O    -0) 

TlncLal  {-i-l   -0) 

Itei'^xy  Attention   Span 

StcTazino  (t-l  -1)  Stola-^ina    (+8   -3) 

Xrilalon  {<•!  -0)  Trilaffon      {■'.■1  -0) 

P.rolixln  (-!0   -0)  Proli.^:in      (+0   -1) 

Tinoai  {i-O   -0)  Tindal  (+0   -0) 


Sid^-  K.r.?!- 


esnd  '.|;■:.;■.^:>':c;•^,    ; 
the  cIa-luj 


.nca  of  Gi'.do  effcctrj  VMfii   reported   for  both  Stolezino 
.;-.hc'ugh   a   th.i  rd  of  the  phyoir;ioain   preooriblng 
:c:d    nrpr^icrri   ;  nd  drcv.-fiiiioca   ai   cide   offocts    for 
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?1~3 


K;a.?vl    (523) 


Ilcxi  •  >;ri  VW.S  nci;:l:  of'cf^r.  rcnorted  UL;3d  to  control  agltatod, 
nagresr'ir.^  beha%'io:c;    second:  :cl].y  it  vaa   rcportc^cl  to  bo  uaod 
to  a.l «-.<-::  ^>.-jychGtlo'  Dtafc'M!   .T/>d  to  reiiove  anxiety   uiid  dci-rooalon. 
■(.'•is  eC-'c.;; ;-.;•. veiier. 3   in  treat r.'.ent  reciii'i.-o.d  nvLxcd  reports.      In 
con'-'-o'V-' ;  hvpG'c-cu.'J.vitv,    the  drug  VL\a   rested   "poor"    as  often 
Cii  cjc-,'':"  rc.l-.ioi;acto.:v;    the  a.-wa  split  held   for  it3  efficncy  as 
im  f>'nt-^-n?riot-y  i/cnt.      Tho  divug  srecaived  only   t;lightly  batter 
r.itingrj   in  ita  {.-bility  to  control  ageresolve  or  agitatod  bohavior. 

I-.l-ffccfj  0:\  r./.Ttej.rec-i-.ual  FuPf:tlons    (positive  es.nd  negative  roportra) 

ivbilitv_  ■■o  Learn  ReaMomiQ   to  Inr:^,ruction 

Haldol.    {-^3  -6)  IJaidol    (+1-3) 

WeJ-fcno<-.r.  Msirpry  Attention   Span 

"kZiOoFIv'?.   -5)  IJuldol    (+0   --J)  Haldol    (+1  -3) 

Sido  Err:'f:t!3 

A  liiit-'Tiv  hiUi  iRcidenco  oL'  oido  ofi'octo  v/ora  reported   for 
Haldol,     'riici  Ko:;t  cr;:.T!mon  were  dyakinocia,   traaoro,    and  drowfllnoBo, 
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Vnliuirt  (GIO) 
Librium  (33^) 
Vintnril    (   6t) 


Uaa ,    Pxizpor.!^   rnd.  K£i:'.cacy 

Vaiimti  and  Librivia  wai.-e   the   moat    frequently   u.r.od  dru<j:i    Ir;    thin 
qroupf    boclj  b-sing  mir^t  ofA.on   prascribed    Tor  betwre-.i    1%    Qiui    ?uV    of 
patients    (yj.'chough  rjcverai  higher  perco.ntagaD  wore   reported    for 
Vc.liuiu) .      iiotU  drugo  vjare  reported  to  be  used  to  control   ugitatod 
behavior  rood  to  rQ.1.:.ovc!   aiiiciety;    hov;evcr,   Valiuni'G  primary'  use  was 
mportGd  to  ba   as  fir.  unticouv-ilaun':  end  anti-spasticity   cgant. 
Both  d^^^g^i   i:c.ceived  yjDd  or  KcitisCciCtO'-.y  ratings   on  their  efficacy 
in  these  usc3. 


Effects  on  y-gtollGC'tr.:!!  Fimetionn    ('pociittvc  and  negative  reporta) 


Ability  to  Lnam 
Vcilium     "i<--S  -2) 
T..'.briuii      (M  -0) 
Vistari.1    {■•■0   -0) 


Valiiua 

Librium. 

ViEfcariX 


{v3  -6) 
(•5-0  -2) 
(:0   -1) 


Itas ponga  to   Xno 

Vcliui.'i  {v6  -i; 

Librlu-n  (:-2  -0) 

Visturil  (-.'•o  -0) 

Mer.iory 

Valium  (-M  -^.) 

I.ibriun  (-t-l  -1) 

Vi'^-tixil  (+0  -0) 


auction 


Attention  Span 

Valium  (+3  -2) 
Librium  {-:  1  -1) 
Vistaril  (+0  -0) 


Sid3  EfJ'cr/cr;. 


The  .^.r;cit!Qnc9.  of.   side  of  fccita  wae    far  higher  i:or  Valiur 
ffojr  Libr/ *■■.«,   but  rr.ovc  thnn  tv.'i.ce  aa  rcc-.ny  phycicicinn  v/ero  rt 


Lum  than 

, „:-,ny  phycicicinn  v/ero  reporting 

use  of  V.-ii.">'jn  tbrjn  of  Librinva.      The  most  coniraonly  reported  olda 
effect  for  both  dn-'.ga  \rau  d::ov7.<3inQsc. 
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r- ;; 


Dc-;:'.v.dr3.na      (i.ori) 
Kl\-.-.-.3..i:'i  {-'iav) 


li'io,    Pui7poj:--o  and  nggJ.o:.vcy 

Rifctilin  and  Dejcadrino  '..'ccc-.  tho  ii;- 
(J?:\igs  in  this  groivo.  U^g  v75.~  t»li'i;or..t 
prXicntiz .  ?urpc»:i«  c;T  naa  I'o.r  Ijot'.h  c". 
reported  to  bo  io::  ccr.tro.'!  intj  o.yiti'Li' 
iind  for  produciny  stiimilatior*  and  cc 
udditioncl  uao  for  Uitaiiii  v/.-.s  srepcr 
intGllocfjiil  cupi'.oity.  llio  crags'  c: 
to  be  good  or  Sciticfactory,  althouch 
reported  luicerfcttin  result:->  i.n  trei.t:-; 
and  in  boosting  intcllactu'-l  captici'-: 


;;nt  prcdo:.;;' nantly  riir, itionod 
entirely    tor   50   or   lean   of 
.i.^gn  xva.o   ir.oat    frequently 
.■x[  behavior  on   the  ono   Iiand, 
'rj.va'-.ioii  on   the  other.      An 
;cd   to  bo   in   incrervaing 
'fficacy  vjca  genornlly   reported 
a  numlicr  of  pJiyniciano 
-y  h/per;;ctivity   end  dopreoaion 


Effectn  on  .tntell'.octv'al  Functions    (pcr.dt. ive  and  nogattve  roporta) 


Ability  to  Lonm 
De::cdrinG    (^-2  -0) 
Ritalin        i>^i   -C) 
Dseaier  (-{-2  -2) 

Alertness 


Dojcodrine  (+6  -0) 
Ritalin  (<•?  -0) 
Deaner  (+2   -0) 


rcnpon.no  to  Inctnictian 

Dc:.:Qdiriiie  {<-'i  -0) 

Ritttiin  (-5-6  -0) 

Dcunar  (•}-2  -0) 

ll3;:ory 

Da;:odrine  (-J-O  -0) 

Rit,:ilin  (■J-.3  tO) 

Deaner  (-:-0  -0) 


Attention  Span 

De:LQdrino  (+1  -0) 
Ritalin  (+6  -0) 
Dsanor  (+1   -0) 


Side  Effects 

Ail  the  drugj-i   in  this  group  hud  n  fairly  10:17  incidence  of  cido 
ef facta.      TIio  cai;j;.onaafc  oi-iocta  v.-yr«  inconinie  and  irritability. 
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Tin;    SEDATIV7.:S 

ClilorolhydratQ    (4  35) 
Phenoborbital      (91o) 


U:?c,    Purpor^o  and  Efficacy 

Phcnobarbital  vrai;   largely   reported   to  bo  used  ag   an   anti- 
convuloi'nt,    rnd  eocondarily   to  induca  oloop;    Chlorolhydrato '.: 
pritu3;:y  p'.;.-poce  v/ns   to   Inducn   sleep.      Tho  bulk  oS  tho  reports 
o;i  Phoucbi^j.-bital   listed  the   drug  r3   prescribed   Cor  between   1% 
r.nd   50^5  of  patients;    there  v7arQ  tv;o  rcpo/;ts  of  higher  perc/ntagoa . 
Chloroihyd.viito  v;as  n-oct  often   reported  to  be   ueod   for   30«  ;jnd 
icF.g  of  Prr.tients.      I'or  their  main  purpo3C!S ,    the  efficacy  of  l)otli 
di-i;gs  v;r..'!   U!i.-nirr.ou.':ly   roportad   to  be   good  or  aatia  factory' .      Tho 
d);r.5s   v;<:rc   zilso   rcpo;<rted   to   a   iGGoer  dGgree    to   be   »i:;cd    i  i 
controlir.'j  c;gitated  or  aggrcsaiva  behavior,    and   for  this  purpoao 
t)is  drug;;   srecoived  several   loss   positive  ratings  of  etf.'.cacy 
Mi::ed  witli  tiie  generally  positive  rcportr. 


Kffcsta  on  .TntellcctiTal  Functions    (pooitiva   and  negative   reports) 


f.bllifcy  to  r.-^;'.rn 
Chlcro.lhv.'..-:.vtc    (-M  -jj 
PhenobaLljitc;!      (+4   -8) 


Raeponno  to  Xnatructioi 
Chlorolhydrate  (+2  -4) 
Phonobarbital   (+4  -3) 


}Cc?rc.nesfs 
Chlorol!iy(j;:ate    (^1  -   5) 
rhonobpvbital       (+3   -10) 


Chlorolhydrate  (+1  -3) 
Phonobarbital   (+2  -8) 


7ittent.on  Span 
"chlor>lhydrate    (+1 
Pheno  barbital      (•>-2 


r>idc  Kffact--3 

The  r.'OGi;  commonly  reported   oide  effect  of  both  drugs  'inn 
dvc'Tsincoc.      Chloiclhydrate  \:ao   rather  lower   in  reported   iidc 
ci'ifccto  i-liciii  r-hcnobarbital,   but  only  olightly  over  half  ta  many 
jjlv/.oiciDno   reported  lyie  of  Chlorolhydrate   aa  reported  uoi    of 
'i.'hov.obi\'^hx'c.s,X, 
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THE   /'lilTICO^lVUi.L'^M'.rS 

DilantJ-n  (S/Vi) 
Mysolinc  (fjOf) 
Celantin    (?.':*;) 


The   solo  use  ol;   Dilcatiu,    Myaoline    and  Colautin  w.k>    roport:ert 
to  bG   tht;   control   oi:   convnl.^ions.      'iheir  efixcacy  war.   ovor- 
vhclm^p^'ly   '-atcd  cjocd  or   Geiti.sfactory .      The   porcentay;i  of;   putic.nta 
receiviny   aj-thc;:   ni.l.rntin  oir  Myaoline  was   uaunlly   for  between   J... 
and   ?.St,   v;hile  Celantin  v.-iiH  g>2nerally  prescribed  for  vmder  lO'a  oi; 
patisntG. 

Kfff.r!t.r.  cr.  IntoIJcctual  I--uncl-.lons    (positive  and  negativa   reports) 
Ability  to  Leani  Rgr.i:onsei  to   Inntruction 

Dilantin    C+S  -2)  Dilantin    {>5   -1) 


Mysolinc;    (+3  -2)  Mysolina    (^  :•   -0) 

CoXontin    {•;-!  -Oi  C-viliintin    (+5  -0) 


Alert- 


nemoxy_  '       At<^ition_52.iJn 


Dilantin    (•«-3  -    :</  Dil<i!itin    (-i-S  -3)  Dilantin    (-i-S   -3) 

My'5o1:!ne    (-i-3  -10)  MyaolinG    (■i-2    -1  nysolina    {'.2   -1) 

Celantin    {-M   -  0)  Cclaivtin    (+1  -0.  Cclantln    (-i-l  -0) 


Side   E fleets 


Dilcntin  v.'e/j   xeporbed   to   cauac   the  highest   incidence   of 
•Eide.  e)'./;ec!t3,    Cilrter  Thori'.'.-.ire   and  Melltril,    of  the   r<;ngo   of 
drucra   .?.u;:veyed.      Tiiirty  of  vha   32   rcpo  rting  phyc.ician:^   liated 
giiKjev;:.!  hyp3i.pl.?.f;ie".  as   an  effect,    rsid  there  v;ero  11  reports 
each  of  Jitc<::ici  and  drov7o:':naf3  —  thecje  wcra   the  moot  common 
side  effects. 

Kyrjoiino  hr.d  n  much   Ici.'cr  incidonoe  of  r^i6.L:  effoutn,   with 
only  i.'ci-.c  phyn.'.ci;-.<:r.   repo.vting  ginc-oval  hypcvplcifjia,    r;nd  aovcn 
roportinq  atcf.:ia.      Mysolino,    hov:cver,    did  mutch  Dilantin  in  the 
nuiilicr  oi  ropo.vtu  of  droirai'iess  aa.';ociuted  v;ith   it. 

Celr.ntln  hr.d  ths  lovrcnt   reported   incidence  of  nido  fffoctf? 
of  ull,   which  u.ir;hi.   be  cccovmted   for  to  eon«  csttent  by   I:!kj   fact 
thnt   fr,r   voi.'or  i>!v  •  !cliir.:v  ■•;.  ro  reporting  unc  c;omi>cir<id  wl!h 
Dili-.utin    ai.d   )">;jSoVjne. 
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THK    ftUTIDliirrJ'^SSMITS 


Tofranil    (3C'i) 


Usci,   r-wirpono  ci\(\  r.f.ficncy 

Toj'raiiil  v.T.a  ri^portcd  f-.o  ha  prii'n.^.rl.l.y  uood  to  reliove 
citprc:':  ion,    lmOl  vran   raV.c.d  gcod  to  t;;,tti  a  factory   for  that 
pu:cpc.'  J.      It  warj   also  noted  by  one  pliycicimi   to  bo  a 
sr.t.ls^.-.ctory  lucans  of  ccntrollng  e!.'.U}."esio.     vno  waa   for  j.0%  or  Iobb 
of  pr.ticnta. 

gffocta  on  Xntellctctual  FunctJ-Oti    (ponttive   and  negative   roportis) 


Ab i IJ. t^,^  to  Lo.pvn 
Toiranil    (•!-2   -0) 


Rcicponno  to   Xnatruction 
Tofranil    pr^   -()) 


A?.pr<*.nGCf» 
Tofranil    {-:-'!  -0) 


Tofrnnil    (-^1  -0) 


Attention   Span 
Tofranil    (+2    -0) 


Side  Effoat£ 


Reports  of  olde  offcictB  v/era  quite  low. 


ADr:ixTXOur,.h  drug  ltsted  oy  tv;o  of  the  physicians  sukvkyed 
Sinaquf/Ji    (65) 


UcQf    >?urpoPFif    i\nd  Elficauy 

C.lvicquen  v.»t:.i]   listed  by   tvjo  phyniciana  cus   an   addition  to  tho 
lif^;'i.:  of  drugs   ;;ppDaj:ing  oa  tho   tiurvey  quofsfcionnaire.      Tlicy   reportod 
use  pr.ii  ■:-.:ciiy  to  produce.  Lvi-ir.»alation  nnd  relieve  d0pr<;:3,'3ion,    and 
t-caoriCi'.-.'ri.Xy  i-o  ellc.viutG  pr.ychotia  citateo   nnd  roduca   unicioty.      They 
<:atod  tha  dru>j'ij   pei:foj.i'.;incc:   good   to   :;«.ti3 factory  on   all    co\xnt.'i. 

rhoro  v;aG   little  or  no  data  given  in  the   categoriea  of  effect 
on  intcllQCtu-il    functions   or  eide   effocta. 
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Patricia  WELSCH,  by  lu  r  father  and 

natvnal  gfuaidian,  BufiiMTi  W. 

Welsch,  et  al.,  Flainttffis, 

V. 

Vera  J.  LIKINS,  Individually  and  as  Com 
missioner    of    Public    Welfare    for    tt» 
State  of  Minnesota,  et  al.,  Defendants. 
No.  4-72-Civ.  451. 

United  States  District  Court, 

D.  Minnesota, 

Fourth  Division. 

Feb.  15,  1974. 


Six  mentally  retarded  residents  «f 
various  Minnesota  meiuiil  hospitals 
brought  a  purported  class  action  under 
the  Civil  Rights  Act  seekin.^  declaratory 
and  injunctive  relief  regarding  treat- 
ment arid  conditions  in  the  hospitals  and 
alternatives  to  placement  in  those  insti- 
tutions.   The  District  Coui-t,  Larson,  J., 

forwardt-rs.  Otlier.s  testii:L\]  to  the  effect 
that  r.ri'iUe  ?ave  them  personalized  service 
and  faster  deliveries. 
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373  FEDERAL  SUPPLEMENT 


held  that  due  process  of  law  requires 
that  civil  commitment  for  reasons  of 
mental  retardation  be  accompanied  by 
minimally  adequate  treatment  designed 
to  give  each  committed  person  a  realistic 
opportunity  to  be  cured  or  to  improve 
his  or  her  mental  condition;  that  a  sim- 
ilar right  to  receive  adequate  care  and 
treament  is  accorded  such  patients  under 
the  Minnesota  Hospitalization  and  Com- 
mitment Act;  that  state  officials  were 
required  to  make  good-faith  attempts  to 
place  mentally  retarded  persons  in  set- 
tings that  would  be  suitable  and  appro- 
priate to  their  mental  and  physical  con- 
ditions while  least  restrictive  of  their 
liberties ;  and  that  several  specific  prac- 
tices and  conditions  existing  in  one  of 
the  institutions,  including  seclusion  and 
use  of  physical  restraints  on  inmates 
and  excessive  use  of  tranquilizing  medi- 
cation as  means  of  controlling  their  be- 
havior, might  be  unconstitutional  as 
cruel  and  unusual  punishment. 
Decree  accordingly. 

1.  Courts  '3=263(5) 

Where  court  had  jurisdiction  under 
Civil  Rights  Act  over  action  by  mentally 
retarded  patients  of  state  institutions 
for  declaration  of  their  rights  to  receive 
adequate  treatment,  court  also  had 
pendent  jurisdiction  over  state  law  claim 
for  similar  relief  under  provisions  of 
Minnesota  Hospitalization  and  Commit- 
ment Act.  U.S.C.A. Const.  Amends.  8, 
14;  28  U.S.C.A.  §  3343(3).  2201,  2202; 
42  U.S.C.A.  §  1983;  Fed.Rules  Civ.Proc. 
rules  23(c)(1).  52(a),  28  U.S.C.A.; 
M.S.A.  §§  253A-01-253A.21. 

2.  Constitutional  Law  <S=25o(5) 

Due  process  requires  that  civil  com- 
mitment for  reasons  of  mental  retarda- 
tion be  accompanied  by  minimally  ade- 
quate treatment  designed  to  give  each 
committed  person  realistic  opportunity 
to  be  cured  or  to  improve  his  or  her  men- 
tal condition.  U.S.C.A. Const.  Amend. 
14. 

3.  Mental  Health  G=51 

Minnesota  Hospitalization  and  Com- 
mitment   Act    confers    statutory    right 


upon  persons  involuntarily  committed  in 
civil  proceedings  to  state  institutions  to 
receive  minimally  adequate  care  and 
treatment  while  so  institutionalized. 
M.S.A.  §§  252.28,  253A.01-253A.21, 
253A.02,  subd.  5,  253A.07,  subds.  17(b), 
18. 

4.  Constitutional  Law  G=255(5) 

Persons  involuntarily  committed  to 
state  institutions  for  the  mentally  re- 
tarded had  right  under  due  process 
clause  of  Fourteenth  Amendment  to  have 
state  authorities  explore  and  seek  to  pro- 
vide them  with  least  restrictive  prac- 
ticable alternatives  to  hospitalization. 
U.S.C.A.Const.  Amend.  14;  M.S.A. 
§§  253A.01-253A.21,  253A.07,  subd.  18. 

5.  Constitutional  Law  <^'255(5) 
Criminal  Law  <S=1213 
Mental  Health  <3=51,  53 

Persons  involuntarily  committed  to 
state  institutions  for  mentally  retarded 
had  right,  whether  grounded  on  due 
process  or  Eighth  Amendment,  or  both, 
to  humane  and  safe  living  environment 
while  confined  under  state  authority,  in- 
cluding protection  from  assault  or  other 
harms  from  fellow  residents,  reasonable 
access  to  exercise  and  outdoor  activities, 
and  basic  hygienic  needs.  U.S.C.A.Const. 
Amends.  8,  14;  M.S.A.  §§  253A.01- 
253A.21. 

6.  Constitutional  Law  G=255(5) 
Criminal  Law  <3=1213 

Practices  of  authorities  in  state  in- 
stitutions for  mentally  retarded  of 
secluding  residents  in  barren  "isolation" 
rooms  without  strict  supei-vision  or 
monitoring,  utilizing  various  forms  of 
physical  restraints  to  control  behavior 
without  first  attempting  less  restrictive 
measures,  and  using  tranquilizing  med- 
ication as  a  means  of  controlling  be- 
havior, not  mainly  as  part  of  therapy, 
may  have  infringed  on  patients'  rights 
undft)-  Eighth  and  Fourteenth  Amend- 
ments. U.S.C.A.Const.  Amends.  8,  14; 
M.S.A.   §§   253A.01-253A.21. 

7.  CriniinxJ  Law  <^121o 

Even  from  certain  specific  question- 
able practices  and  procedures,  overall 
conditions    of    confinement    of   pei'sons 
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committed  to  state  institutions  for  men- 
tally retarded  may  have  amounted  to 
violation  of  cruel  and  unusual  punish- 
ment clause  of  Eighth  Amendment  to 
Constitution.  U.S.C.A.Const.  Amend.  8; 
M.S.A.  §§  253A.01-253A.21. 

8.  Criminal  Law  ®=»1213 

Constitutional  stricture  against 
cruel  and  unusual  punishment  is  not  re- 
stricted solely  to  particular  kinds  of  pun- 
ishment, but  also  applies  to  mere 
confinement  to  institution  which  is 
characterized  by  conditions  and  prac- 
tices so  bad  as  to  be  shocking  to  con- 
science of  reasonably  civilized  people. 
U.S.CA.Const.  Amend.  8. 


Luther  A.  Granquist  and  Neil  H. 
Mickenberg,  The  Legal  Aid  Society  of 
Minneapolis,  Inc.,  Minneapolis,  Minn., 
for  plaintiffs. 

Warren  Spannaus,  Atty.  Gen.,  State  of 
Minnesota,  by  Theodore  N.  May,  Special 
Asst.  Atty.  Gen.,  Judy  L.  Oakes,  Asst. 
Atty.  Gen.,  and  Thomas  L.  Fabel,  Dep. 

I.  The  named  plaintiffs  consist  of  five  women 
and  one  man.  Two  of  tliem  reside  at  the 
Cambridge  State  Hospital,  two  at  the  Fari- 
bault State  Hospital,  and  one  each  at  the 
State  Hospitals  at  Fergus  Falls  and  Hastings. 
The  dates  of  their  commitments  range  from 
1956  to  1971.  One  of  the  plaintiffs  was 
released  from  the  guardianship  of  the  Com- 
missioner of  the  Department  of  Public  Wel- 
fare in  1971  but  continues  to  reside  at  the 
Faribault  institution. 

There  generally  are  considered  to  be  four 
degrees  of  retardation,  ranging  from  mild 
to  profound.  Derived  from  IQ  -scores,  the 
dassification  system  is  based  upon  the  extent 
of  an  individual's  mental  impairment.  Those 
with  IQ's  of  between  50  and  70  are  cou- 
sidered  mUdly  retarded,  35  to  50  are  mod- 
erately retarded,  35  to  20  are  se\erely  re- 
tarded, and  those  with  IQ's  below  20  are 
considered  profoundly  retarded.  Persons  with 
mental  deficiencies  often  suffer  from  equally 
abnormal  physical  impairments.  In  particu- 
lar, severely  and  profoundly  retarded  indi- 
viduals frequently  have  serious  physical  de- 
fects. 

2.    Tlie  class  plaintiffs  seek  to  represent  num- 
bers more  than  3,500  persons,  the  overwhelm- 
ing  majority   of   whom    have   been   judicially 
committed   afld   institutionalized   as    mentally 
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Atty.  Gen.,  St.  Paul,  Minn.,  for  defend- 
ants. 

LARSON,  District  Judge. 

MEMORANDUM 

Six  mentally  retarded  residents  of  the 
Minnesota  State  Hospitals  bring  this  ac- 
tion seeking  declaratory  and  injunctive 
relief  regarding  treatment  and  condi- 
tions in  six  State-owned  hospitals  and 
alternatives  to  placement  in  these  in- 
stitutions. 

Ranging  in  ages  from  18  to  33  years- 
old  and  in  degree  of  retardation  from 
moderate  to  severe,  the  plaintiffs  have 
been  involuntarily  (judicially)  com- 
mitted to  the  care  and  custody  of  the 
defendant  Commissioner  of  Public  Wel- 
fare.i  They  seek  to  represent  a  class 
composed  of  themselves  and  all  other 
mentally  retarded  persons  currently  and 
hereafter  involuntarily  committed  to  the 
Minnesota  State  Hospitals  at  Brainerd, 
Cambridge  (including  the  Lake  Owasso 
Annex),  Faribault,  Fergus  Falls,  Hast- 
ings, and  Moose  Lake.* 

deficient  persons  pursuant  to  the  Minnesota 
Hospitalization  and  Commitment  Act,  M.S.A. 
§§  253A.01-253.\.21.  a  civil  c-oramitment  stat- 
ute. The  procedures  by  which  they  have  been 
committed  are  not  here  at  issue. 
The  Department  of  Public  Welfare  has  re- 
sponsibility for  fourteen  institutions,  ten  of 
which  are  State  hospitals,  serving  about 
16,000  mentally  retarded,  mentally  "U.  and 
chemically  dependent  persons.  Besides  the 
six  institutions  being  cliallenged  in  this  ac- 
tion, tlie  other  liospital  facilities  for  the 
retarded  are  at  Anoka,  Rochester,  and  two 
at  St.  Peter.  Intil  a  decade  ago,  only  three 
of  these  ten  institutions  served  mentally 
retarded  persons.  But  changes  in  Depart- 
meut  of  Public  Welfare  policies  over  tlie  last 
several  years  have  resulted  in  virtually  all 
of  the  mentally  retarded  persoi:s  being  con- 
centrated at  the  six  challeuged  institutions. 
According  to  the  Department,  the  average 
daily  population  of  tlie  ten  facilities  in  early 
1973  was  6,71S  persons.  Mo  -e  than  half, 
3,992  persons,  were  mentally  retarde<l.  PL 
Ex.  47,  p.  2. 

Cambridge  and  Faribault  iire  the  only  two 
facilities  that  cxdusively  s.^rve  mentally  re- 
tarded residents.  Faribault,  nith  about  1.400 
residents,  has  the  largest  concentration  of 
judicially  committed  mentally  retarded  per- 
sons of  any  State  institution  in  Jlinuesota. 
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Although  maintainability  as  a  class 
action  has  not  yet  been  litigated  or  de- 
termined by  the  Court  under  Rule  23(c) 
(1)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, the  parties  have  by  stipulation 
confined  the  case  thus  far  to  the  pur- 
ported subclass  of  residents  at  the  Cam- 
bridge State  Hospital.  Determination  of 
certain  legal  and  factual  issues  at  that 
institution  will  facilitate  consideration 
of  the  issues  at  the  five  other  challenged 
institutions. 

The  defendants  are  public  officials  re- 
sponsible for  the  care  and  conditions  of 
the  plaintiffs  and  the  class  they  seek  to 
represent.  Defendant  Vera  J.  Likins  is 
the  Commissioner  of  Public  Welfare  for 
the  State  of  Minnesota;  defendant  Ove 
Wangensteen  is  the  former  Acting  Com- 
missioner of   Public   Welfare   and   cur- 


rently is  the  Assistant  Commissioner  of 
Public  Welfare;  the  other  six  defend- 
ants are  the  administrators  of  the  six 
State  Hospitals.^ 

The  plaintiffs  contend  that  defendants 
have  been  and  currently  are  violating 
the  due  process  clause  of  the  Fourteenth 
Amendment  of  the  Constitution  by  not 
providing  an  adequate  program  of 
"habilitation,"  consisting  essentially  of 
individualized  treatment,  education,  and 
training  for  the  residents  of  the  insti- 
tutions. Plaintiffs  term  this  as  the 
"Right  to  Treatment."  They  make  a 
similar  State  law  claim  under  the  Minne- 
sota Hospitalization  and  Commitment 
Act,  as  amended.  M.S.A.  §§  253A.01- 
253A.21. 

They  also  assert  a  due  process  claim 
compelling  defendants  to  seek  out  and 


The  facility  at  Cambridge  is  located  about  45 
miles  north  of  the  Minneapolis-St.  Paul  area 
in  Isanti  County,  southwest  of  the  City  of 
Cambridge.  It  has  a  current  population  of 
about  750  residents,  about  a  thinl  as  many 
as  reside*!  there  in  1961  and  200  fewer  than 
were  housed  there  in  1970-1971.  Tlie  vast 
majority  of  persons  discharged  over  tlie  past 
several  years  have  been  mildly  or  moderately 
retarded. 

Of  its  current  population,  about  half  are  un- 
der 21  years  of  age  and  90  per  cent  are 
either  severely  or  profoundly  retarded.  About 
31  per  cent  are  severely  physically  handi- 
capped, 24  i)er  cent  are  non-ambulatory,  and 
23  per  cent  are  incontinent.  Many  of  the 
mildly  retarded  residents  suffer  from  emo- 
tional or  behavioral  problems,  as  well. 
The  residents  are  housed  in  13  buildings, 
sii  of  which  date  from  the  1920*8  and  1930's, 
when  the  institution  was  known  as  the  Colony 
for  Epileptics.  Five  of  the  residential  build- 
ings were  constructed  in  the  19o0's,  after 
the  State  legislature  changed  the  name  of 
the  institution  to  the  Cambridge  i^tate  School 
and  Hospital.  Two  modern  residences,  the 
Dellwoods  (Xortli  and  Soutli),  were  con- 
structed in  1971,  four  years  after  the  legis- 
lature changed  the  identity  to  its  present 
name  of  the  Cambridge  State  Hospital.  Un- 
der a  reorganization  program  implemented 
shortly  before  the  trial  commenced,  Cam- 
bridge residents  are  grouped  into  six  dif- 
ferent units,  based  generally  on  degree  of 
retardation  and  age. 

Cambridge  serves  the  central  third  of  the 
State,  housing  residents  from  as  many  as 
eigliteeu  counties.  Most  of  its  residents  now 
come  from  a  nine  coi.nty  vicinity  comprising 
the   Twiu   Cities   metropolitan   area. 


The  Lake  Owasso  Children's  Home  ik  a 
sateUite  institution  of  Cambridge,  funded  un- 
der Cambridge's  budget  but  operated  inde- 
pendently. Seventy-seven  mentally  retarded 
children  reside  there.  This  facility  is  com- 
prised of  ten  acres  and  seven  buildings  leased 
from  Ramsey  County  and  operated  as  an 
annex  to  Cambridge  since  1961.  Tlie  lease 
will  terminate  tliis  summer.  The  Depart- 
ment of  Public  Welfare  has  recommended 
non-renewal  anil  the  closure  of  the  facility. 
Pl.Bx.  51,  p.  11. 

According  to  a  rei)ort  prepared  by  the  De- 
partment for  the  legislature  in  March  1973, 
Cambridge  is  considered  to  be  the  third  most 
efficient  of  the  Minnesota  State  Ho/^pitals. 
Pl.Ex.  52,  Tabs.  33(1),  33 (J),  34. 

3.  Since  1971,  the  State  Hospitals  have  oper- 
ated under  a  "troika"  system  of  lead«-rship, 
consisting  of  an  administrator  responsible  for 
physical  plant,  personnel,  and  budget;  a  med- 
ical director,  responsible  for  health  sernces; 
and  a  program  director,  responsible  for  co- 
ordinating training  and  education  prop;rams. 
Ultimate  responsibility  for  each  institution 
is  vesteil  in  the  ("ommissiuner  of  Public 
Welfare. 

At  the  time  of  trial,  Cambridge's  adminis- 
trator was  defendant  ■Tohu  II.  Stocking. 
Since  the  trial,  he  has  been  apiiointed  ad- 
ministrator of  the  .\uoka  State  Hospital. 
Cambridge  has  not  had  a  medical  director 
since  April  1972.  At  the  time  of  trial,  one 
of  its  three  physicians  was  serving  as  desig- 
nated "chief  of  health  services."  The  insti- 
tution emjdoyed  a  temporary  program  direc- 
tor as  of  the  time  of  the  trial. 
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develop  less  restrictive,  community  based 
alternatives  for  the  care  and  treatment 
of  judicially  committed  mentally  retard- 
ed persons.  They  further  contend  that 
certain  restrictions  and  conditions  exist- 
ing at  the  institutions  violate  the  cruel 
and  unusual  punishment  clause  of  the 
Eighth  Amendment. 

Extensive  relief  is  sought.  Plaintiffs 
desire  declaratory  judgments  regarding 
their  rights  to  treatment  and  less  re- 
strictive alternatives  and  also  injunc- 
tive relief  specifying  minimal  constitu- 
tional standards  of  treatment  and  fur- 
ther compelling  defendants  to  adhere  to 
such  standards  and  to  plan  and  provide 
the  plaintiffs  and  the  class  with  less  re- 
strictive alternatives  to  institutionaliza- 
tion. 

[1]  This  Court's  jurisdiction  is  based 
on  28  U.S.C.  §  1343(3),  relating  to  ac- 
tions arising  under  the  Civil  Rights 
statute,  42  U.S.C.  §  1983,  and  28  U.S.C. 
§§  2201,  2202,  relating  to  declaratoi-y 
judgments.  The  Court  has  pendent 
jurisdiction  over  the  State  law  claim. 
United  Mine  Workers  of  America  v. 
Gibbs,  383  U.S.  715,  86  S.Ct.  1130,  16 
L.Ed.2d  218   (1966). 

A  twelve  day  trial  was  conducted  in 
September  and  October  1973.  Various 
professional  experts  in  mental  retarda- 
tion were  among  the  witnesses  testify- 
ing for  both  sides.  Much  documentary 
evidence  also  was  received.  Following 
completion  of  the  presentation  of  evi- 
dence, the  Court  on  October  17  made 
an  unannounced  one-day  tour  of  the  fa- 
cilities at  Cambridge,  accompanied  by 
counsel  for  both  sides. 

Because  there  are  preliminary  legal 
issues  dispositive  of  many  of  the  claims 
in  this  case,  the  Court  now  deems  it 
appropriate  to  pass  upon  these  questions. 
In  so  doing,  the  Court  cannot  divorce 
itself  entirely  from  the  factual  evidence 
presented  in  this  case.  In  the  main, 
however,  this  decision  will  be  confined 
to  certain  threshold  legal  issues.  At  a 
subsequent  date,  the  Court  will  consult 
with  the  paities  before  entering  formal 
Findings   of    Fact  and    Conclusions    of 
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Law,  required  under  Rule  52(a),  and 
making  its  determination  regarding  the 
nature  of  relief,  if  any,  that  may  be 
granted. 

I.     Constitutional  Right   to   Treatment. 

[2]  Because  civil  confinement  in  a 
State  institution  involves  a  "massive 
curtailment  of  liberty,"  Humphrey  v. 
Cady,  405  U.S.  504,  509,  92  S.Ct.  1048, 
31  L.Ed.2d  394  (1972),  it  bears  scrutiny 
under  the  due  process  clause  of  the 
Fourteenth  Amendment.  This  infringe- 
ment on  liberty  is  particularly  true  in 
Minnesota,  where  the  plaintiffs  and  the 
class  they  pui-port  to  represent  face 
severe  restrictions  on  their  personal 
freedoms  as  a  result  of  being  committed 
to  the  care  and  custody  of  the  Commis- 
sioner of  Public  Welfare.  See  Depart- 
ment of  Public  Welfare  Manual  .VII — 
7325.03  (empowering  the  Commissioner 
to  control  the  residence,  fi-eedom  to 
marry  and  divorce,  making  of  contracts, 
and  management  of  property  of  com- 
mitted persons).  See  also  MSA  §  256.- 
07  (forced  sterilization,  under  certain 
circumstances);  M.S.A.  §  171.04(5) 
(1973  Supp.)  (inability  to  obtain  driver's 
license). 

Whether  such  commitment  gives  rise 
to  a  constitutional  right  to  treatment 
is  a  difficult  question,  involving  com- 
plex legal,  medical,  and  "political"  con- 
siderations. See  Martarella  v.  Kelley, 
349  F.Supp.  575,  598  (S.D.N.Y.1972), 
enforcement,  359  F.Supp.  478,  483-486 
(S.D.N.Y.1973) ;  New  York  State  Asso- 
ciation for  Retarded  Children,  Inc.  v. 
Rockefeller,  357  F.Supp.  752,  758  (E.D. 
N.Y.1973). 

Analysia^^f  plaintiffs'  clauTTNiiust  be- 
gin witlr  Rouse  v.  Cameron,  T!25  U.S. 
App.D.cSs^6,_a22_Za2d-15J,-^66).  In- 
voluntarily committed  to  a  mental  hos- 
pital following  his  acquittal  by  reason 
of  insanity  on  a  misdemeanor  charge, 
Rouse  brought  a  petition  for  a  writ  of 
habeas  corpus  in  the  District  Court.  He 
based  his  petition  on  a  right  to  be  dis- 
charged in  the  absence  of  receiving  ade- 
quate treatment.  The  District  Court 
denied  the  writ,  viewing  its  jurisdiction 
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as  limited  to  the  question  whether  the 
petitioner  had  regained  his  sanity. 

Drawing  on  prior  decisions  in  the  Dis- 
trict of  Columbia  Circuit  and  elsewhere, 
Judge  Bazelon,  writing  for  the  major- 
ity, reversed  and  remanded  the  case  for 
a  hearing  and  findings  on  the  adequacy 
of  treatment  accorded  the  petitioner.'* 
In  so  doing,  the  Court  declared  the  exist- 
ence of  a  right  to  treatment  under  the 
1964  Hospitalization  of  the  Mentally  111 
Act,  D.C.Code  §  21-562  (Supp.  V,  1966). 

Although  this  right  was  predicated  on 
statutory  grounds,  the  Court  observed 
that  civil  commitment  without  treatment 
would  raise  "considerable  constitutional 
problems"  under  the  due  process,  equal 
protection,  and  cruel  and  unusual  pun- 
ishment clauses.  373  F.2d  at  453.  The 
District  of  Columbia  Circuit  Court  has 
subsequently  reiterated  these  views, 
again  relying  on  statutory  grounds.  In 
re  Curry,  147  U.S.App.D.C.  28,  452  F. 
2d  1360,  1362-1363  (1971);  Covington 
v.  Harris,  136  U.S.App.D.C.  35,  419  F.2d 
617,  623-625  (1967). 

Rouse  is  considered  the  seminal  deci- 
sion from  which  all  other  right  to  treat- 
ment cases  are  traceable.    See  New  York 

4.  Oq  remand,  the  District  Court  found  that 
Rouse  was  receiving  adequate  treatment. 
This  determination  was  reversed  for  errors 
in  the  original  commitment,  without  reach- 
ing the  treatment  is.sues.  Rouse  v.  Cam- 
eron, 128  U.S.Ai)p.D.C.  283.  387  F.2d  241 
(1967). 

5.  The  complaint  in  Wi/alt  initially  was  filed 
on  behalf  of  employees  and  residents  of 
Bryce  Hospital  for  the  mentally  ill.  Amended 
complaints  droppe<l  the  employees'  claims  and 
added  to  the  plaintiffs'  class  re.sidents  of 
Searcey  Hospital  for  the  mentally  ill  and 
Partlow  State  School  and  Ho.spital  for  the 
mentally  retarded.  The  defendants  were  the 
Alabama  Department  of  Mental  Health,  the 
Alabama  Mental  Health  Board  and  its  mem- 
bers, the  Governor  of  Alabama,  and  the  pro- 
bate judge  of  Montgomery  County  as  repre- 
sentative of  all  of  Alabama's  probate  judges, 
who  preside  over  civil  commitment  cases. 
In  its  first  formal  opinion  and  decree  tlie 
Court  stated  that  residents  of  Bryce  were 
being  deprive<l  of  their  constitutional  right 
to  treatment.  325  F.Supp.  781,  7S4  (M.D. 
Ala.lf)71).  After  defendants  failed  to  sati.sfy 
the   Court's  directive   to  promulgate  and  ef- 


State  Association  for  Retarded  Children, 
Inc.  v.  Rockefeller,  supra,  758.  But  the 
principlesproclaimed  in  Rouse  had  arous- 
ed critical  thought  and  approval  several 
years  earlier.  See  Editorial,  A  New 
Right,  46  A.B.A.J.  516  (1960);  Birn- 
baum.  The  Right  to  Treatment,  46  A.B. 
A.J.  499  (1960).  Many  subsequent  cases 
have  relied  on  Rouse  in  expressly  finding 
a  constitutional  right  to  treatment  for 
persons  confined  or  incarcerated  under 
State  authority  without  having  been 
found  guilty  of  criminal  offenses.  .E.  g., 
Martarella  v.  Kelley,  supra,  349  F.Supp. 
at  599-601;  Wyatt  v.  Stickney,  325  F. 
Supp.  781,  784  (M.D.Ala.l971) ;  Nason  v. 
Superintendent,  Bridgewater  State  Hos- 
pital, 353  Mass.  604,  613,  233  N.E.2d  908, 
913  (1968). 

Wyatt  is  the  most  notable  of  these 
cases  and  the  one  upon  which  plaintiffs 
place  primary  reliance  in  the  instant 
case.  In  a  series  of  decisions  involving 
two  State  hospitals  for  the  mentally  ill 
and  one  for  the  mentally  retarded  in 
Alabama,  Judge  Johnson  found  that  the 
institutions  failed  to  meet  minimally 
adequate  standards  of  treatment  and 
hence  violated  the  residents'  rights  un- 
der the  due  process  clause.^ 

fectuate  minimum  standards  for  adequate 
treatment  of  the  mentally  ill,  the  Court  is- 
sued an  interim  order  determining  that  such 
standards  must  be  judicially  formulated  and 
ordered  implemented.  334  F.Supp.  1341  (M. 
D.Ala.l971). 

The  Court  then  conducted  hearings  at  which 
many  noted  exi)erts  and  representatives  of 
medical  organizations  testified.  (Many  of  the 
same  persons  and  groups  have  participate<l 
in  the  instant  case.)  Extensive  relief  was 
ordered  for  the  Bryce  and  Searcey  institu- 
tions. 344  F.Supp.  373,  370-386  (M.D.Ala. 
1972). 

Dealing  specifically  with  the  situation  at 
Partlow.  the  Court  declared  tliat  'no  \ialile 
distiu<-tion"  exists  between  civilly  committed 
mentally  ill  and  mentally  retarded  persons 
for  right  to  treatment  purposes.  Therefore, 
residents  at  Partlow  were  entitled  to  com- 
parable treatnient  as  those  at  Bryce  and 
Searcey.  Similar  extensive  relief  thus  was 
ordered.  344  F.Supp.  aS7.  395-407  (M.D. 
Ala.]  972). 

\\untt  has  boon  ai.pealed  to  the  Fifth  Circuit. 
Appeal  docketefl  sub  noin.  Wyatt  v.  .Vder- 
holt,    No.   72-2(»4    (.^th   Cir.   Aug.   1,   1972). 
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Based  on  Rouse  and  other  District  of 
Columbia  Circuit  cases.  Judge  Johnson 
stated  that  persons  involuntarily  com- 
mitted for  mental  deficiencies  "unques- 
tionably have  a  constitutional  right  to 
receive  such  individual  treatment  as  will 
give  each  of  them  a  realistic  opportunity 
to  be  cured  or  to  improve  his  or  her 
mental  condition."  325  F.Supp.  781, 
784.  This  right  springs  from  the  prin- 
ciple that  treatment,  not  mere  custodial 
care  or  punishment,  "is  the  only  justifi- 
cation, from  a  constitutional  standpoint, 
that  allows  civil  commitments  to  mental 
institutions     .      .      .      ."    Ibid. 

The  three  essential  conditions  to  ful- 
fill this  right  to  treatment  were  declared 
to  be  a  humane  psychological  and  phys- 
ical environment,  qualified  staff  per- 
sonnel in  sufficient  numbers,  and  in- 
dividualized treatment  plans.  334  F. 
Supp.  1341,  1343.  To  implement  this 
right,  extensive  relief  was  ordered,  en- 
compassing medical  and  constitutional 
minimuma.  344  F.Supp.  373,  379-386; 
344  F.Supp.  387,  395-407. 

Just  as  Rouse  has  been  a  foundation 
of  the  due  process  right  proclaimed  by 
Judge  Johnson,  Wyatt,  in  turn,  has  been 
relied  on  by  numerous  other  Courts  in 
finding  a  constitutional  right  to  treat- 
ment in  other  settings  of  State  imposed 
confinement  of  noncriminal  offenders. 

In  Stachulak  v.  Coughlin,  364  F.Supp. 
686  (N.D.I11.1973),  a  petition  for  a  writ 
of  habeas  corpus  was  brought  by  a  per- 
son confined  under  Illinois'  Sexually 
Dangerous  Persons  Act.  Ruling  on  a 
preliminary  motion,  Judge  Marovitz  ex- 
pressly noted  his  agreement  with  Wijatt's 
/holding  of  a  "constitutional  right  to 
treatment  for  civilly  committed  mental 
patients."    364  F.Supp.  at  687. 

A  three  judge  court  in  D^vy  v.  Sul- 
livan, 354  F.Supp.  1320,  1330  (M.D.Ala. 
1973)  held  that  treatment  under  Ala- 
bama's sexual  psychopath  statute  must 
conform  to  the  constitutional  minimum 
requirements ' set— foj:th--in  \^yatt. 

In  /Iviorales  v.  Turman,  ^364  F.Supp. 
166,  (l 75    (E.D.Tex.ldl^  Wyatt  again 
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was  relied  upon  for  holding  in  favor  of  a 
due  process  right  to  treatment  for  juve- 
niles committed  to  a  correctional  institu- 
tion. Similarly,  Inmates  of  Boys'  Train- 
ing School  V.  Affleck,  346  F.Supp.  1354, 
1372  (D.  R.I.1972),  cited  Wyatt  as  indica- 
tive of  the  probability  of  a  successful 
showing  that  juvenile  offenders  have  a 
constitutional  claim  to  receive  rehabilita- 
tive treatment.  See  also  Martarella  v. 
Kelley,  supra,  349  F.Supp.  at  600. 

Cases  upholding  a  right  to  treatment 
for  noncriminals  incarcerated  under 
State  authority  have  not  been  confined 
to  Federal  forums.  In  Nason  v.  Super- 
intendent, Bridgewater  State  Hospital, 
supra,  a  petition  for  a  writ  of  habeas 
corpus  was  brought  by  a  person  who  had 
been  indicted  for  murder  and  then  trans- 
ferred to  an  institution  for  the  mentally 
ill  without  standing  trial.  In  his  prior 
unsuccessful  attempt  to  mandamus  im- 
proved treatment,  the  State  had  implicit- 
ly recognized  a  right  to  treatment,  ap- 
parently statutorily  based,  for  those  com- 
mitted in  lieu  of  criminal  sanctions. 
Nason  v.  Commissioner  of  Mental  Health, 
351  Mass.  94,  98,  n.  4,  217  N.E.2d  733, 
736,  n.  4  (1966). 

In  the  following  habeas  proceeding,  it 
was  held  that  the  petitioner  could  seek 
judicial  release  from  custody  if  the  au- 
thorities failed  to  provide  him  with  suit- 
able treatment.  The  Court  based  its  de- 
cision on  "[cjonfinement  of  mentally  ill 
persons,  not  found  guilty  of  crime,  with- 
out affording  them  reasonable  treatment 
[raising]  serious  questions  of 
deprivation  of  liberty  without  due  process 
of  law."  353  Mass.  604,  612,  233  N.E.2d 
908,  913.  See  also  Application  of  D.  D., 
118  N.J.Supcr.  1,  6,  285  A.2d  283,  286 
(1971)  ("It  is  beyond  question  that  a 
person  committed  to  a  state  hospital  for 
the  mentally  affected  has  a  right  to  re- 
ceive treatment  in  an  effort  to  cure  or 
improve  his  or  her  condition.");  Silvers 
V.  People,  22  Mich.App.  1,  4.  176  N.W.2d 
702,  703  (1970)  (declaring  inviolate  the 
"right  to  treatment  where  detention  is 
based  upon  commitment  for  a  mental  dis- 
order and  not  upon  a  finding  of  guilt  on 
the  substantive  crime     .      .      .      ."). 
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These  cases  that  have  expressly  or  in- 
ferentially  supported  a  constitutional 
right  of  treatment  for  persons  confined 
under  State  authority  without  having 
been  guilty  of  criminal  offenses  have 
been  subject  to  considerable  critical  anal- 
ysis. See,  e.  g.,  Comment,  Wyatt  v. 
Stickney  and  the  Right  of  the  Civilly 
Committed  Mental  Patients  to  Adequate 
Treatment,  86  Harv.L.Rev.  1282  (1973) ; 
Murdock,  Civil  Rights  of  the  Mentally 
Retarded :  Some  Critical  Issues,  48  Notre 
Dame  Lawyer  133  (1971);  Symposium, 
The  Right  to  Treatment,  57  Geo.L.J.  673 
(1969);  Note,  The  Nascent  Right  to 
Treatment,  53  Va.L.Rev.  1134  (1967); 
Note,  Civil  Restraint,  Mental  Illness  and 
the  Right  to  Treatment,  77  Yale  L.J.  87 
(1967).  Not  all  of  it  has  been  entirely 
favorable  to  the  views  expressed  in  those 
cases.  E.  g..  Note,  The  Nascent  Right  to 
Treatment,  supra,  1137-1143;  Note, 
Civil  Restraint,  Mental  Illness  and  the 
Right  to  Treatment,  supra,  103,  n.  62. 

Nor  have  the  cases  uniformly  sub- 
scribed to  the  holdings  in  Wyatt.  Vari- 
ous forms  of  relief  were  sought  on  behalf 
of  the  mentally  retarded  residents  at 
New  York's  VVillowbrook  State  School  in 
New  York  State  Association  for  Retard- 
ed Children,  Inc.  v.  Rockefeller,  supra. 
After  analyzing  many  of  the  right  to 
treatment  cases,  including  Wyatt,  Judge 
Judd  initially  declared  that  although  due 
process  "may  be  an  element  in  the  right 
to  protection  from  harm,  ...  it  does 
not  establish  a  right  to  treatment." 
357  F.Supp.  752,  762.  Two  of  the  prin- 
cipal reasons  for  the  Coui-t's  disagree- 
ment with  Wyatt  are  inapplicable  to  the 
instant  case. 

First,  the  Court  noted  that  many  of  the 
mentally  retarded  residents  at  Willow- 
brook  were  there  because  their  needs  for 
supervision  left  them  with  "no  alterna- 
tive." Ibid.,  759-760.  But  under  Minne- 
sota law  a  number  of  alternative  disposi- 
tions are  potentially  available  for  the 
placement  of  mentally  retarded  persons 
committed  to  the  care  and  custody  of  the 
Commissioner  of  Public  Welfare.  M.S. A. 
§  253A.07  subd.  18.  The  instant  action 
only    involves   conditions   and   practices 


within  six  State  hospitals  for  the  mental- 
ly retarded,  Cambridge  in  particular  in 
this  portion  of  the  case.  Therefore,  al- 
ternatives do  exist  here;  hospitalization 
is  not  necessarily  the  only  recourse 
for  the  plaintiffs  and  the  class  they  pur- 
port to  represent. 

The  second  argument  in  New  York 
State  Association  for  Retarded  ChiU 
dren — that  residents  at  WiUowbrook  were 
not  being  denied  a  right  to  release — also 
is  inapplicable  here.  357  F.Supp.  at  759. 
Minnesota  law  is  much  more  circumspect 
than  New  York  law  regarding  the  re- 
lease of  persons  who  have  been  civilly 
committed  for  mental  reasons.  See  1973 
amendments  to  New  York's  Mental  Hy- 
giene Law,  §  33.25  (McKinney's  Consol. 
Laws  c.  27,  Supp.).  In  Minnesota,  re- 
lease of  a  committed  person  is  solely  with- 
in the  control  of  the  Commissioner  of 
Public  Welfare,  who  may  do  so  only  upon 
"such  conditions  guaranteeing  the  neces- 
sary care  and  treatment  of  such  patient 
as  the  commissioner  may  prescribe." 
M.S.A.  §  253A.13  subd.  1.  P^urthermore, 
a  released  person  remains  "subject  to 
supervision  and  return  to  custody"  until 
unconditionally  discharged.  M.S.A. 
§  253A.13  subd.  2.  An  unconditional  dis- 
charge may  be  obtained  only  following  a 
Probate  Court  hearing  and  adjudication. 
M.S.A.  §253A. 19  subd.  1. 

In  any  event.  Judge  Judd's  decision 
does  not  foreclose  the  possibility  of  rec- 
ognizing a  right  to  treatment  in  that  case. 
A  subsequent  Order  in  New  York  State 
Association  for  Retarded  Children  re- 
serves ruling  on  this  issue,  pending  fur- 
ther evidence  and  legal  argumentation. 
72  Civ.  356,  357,  at  2  (May  23,  1973). 

In  Burnham  v.  Department  of  Public 
Health  of  State  of  Georgia,  349  F.Supp. 
1335  (N.D.Ga.l972),  the  Court  explicitly 
disagreed  with  Wyatt  in  a  case  involving 
mentally  ill  and  retarded  i-esidents  of  the 
Georgia  state  institutions.  Burnham 
first  pointed  out  that  Rouse  and  other 
cases  relied  upon  in  Wyatt  were  based  on 
statutory  interpretation.  349  F.Supp.  at 
1339-1340.  It  then  distinguished  the 
factual  situation  existing  at  the  Alabama 
institutions   insofar   as   conditions   that 
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there  were  much  worse  than  those  exist-  743-751  (1969) 
ing  at  the  facilities  being  challenged  in 
Georgia.  Ibid.,  1340-1341.  The  amor- 
phousness  of  the  concept  of  "treatment" 
from  a  medical  standpoint  was  cited  as 
a  reason  for  considering  the  case  to  be 
nonjusticiable.  Ibid.,  1341-1342.  Final- 
ly, Bumham  felt  the  matter  was  "beyond 
the  technical  expertise"  of  the  judiciary 
and  hence  should  be  resolved  by  legisla- 
tive and  executive  branches  of  State  gov- 
ernment.   Ibid.,  1344. 
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The  Court  does  not  think  that  these 
arguments  undercut  the  persuasive  au- 
thority of  Wyatt.  As  to  the  statutory 
basis  for  Rouse  and  other  District  of  Co- 
lumbia cases,  the  language  and  reasoning 
of  those  decisions  clearly  reflect  the  view 
that  the  construction  of  the  statute  call- 
ing for  a  right  to  treatment  was  an  al- 
ternative to  invalidating  the  statute  on 
constitutional  grounds.  See,  e.  g..  Rouse 
V.  Cameron,  supra,  373  F.2d  at  453.  Oth- 
er cases  have  used  virtually  identical 
language  as  Rouse  in  severely  doubting 
the  permissibility  of  State  confinement 
of  persons  not  adjudged  as  criminals 
\vithout  providing  them  with  adequate 
treatment.  Humphrey  v.  Cady,  supra, 
405  U.S.  at  514,  92  S.Ct.  1048  ("substan- 
tial constitutional  claim") ;  United 
States  V.  Pardue,  354  F.Supp.  1377,  1382 
(D.Conn.l973)  ("serious  questions  of 
due  process  and  cruel  and  unusual  pun- 
ishment") ;  United  States  v.  Walker,  335 
F.Supp.  705,  708  (N.D.Cal.l971)  ("would 
certainly  face  constitutional  problems") ; 
United  States  v.  Jackson,  306  F.Supp.  4, 
6  (N.D.Cal.l969)  ("seemingly  incurable 
constitutional  infirmities"). 

The  factual  differences  between  con- 
ditions at  the  institutions  challenged  in 
the  Wyatt  litigation  and  those  at  issue  in 
Bumham  as  well  as  in  the  instant  case 
may  properly  be  reflected  in  the  findings 
of  fact  and  nature  of  relief,  if  any.  They 
do  not  in  themselves  resolve  the  threshold 
legal  questions. 

With  regard  to  nonjusticiability,  it  may 
be  true,  as  defendants  contend,  that  suc- 
cessful "habilitation"  is  an  elusive  and 
a  relative  concept.  See  generally  Szasz, 
The   Right  to  Health,  57  Geo.L.J.  734, 


While  a  court  is  not 
equipped  to  become  engaged  in  day-to- 
day or  long  range  administration  of  a 
facility  such  as  Cambridge,  there  are 
standard  judicial  measuies  whereby  it 
can  pass  upon  issues  and  problems  rela- 
tive to  a  right  to  treatment.  See  Rouse 
V.  Cameron,  supra,  373  F.2d  at  456-458. 
The  evidence  in  the  instant  case  is 
overwhelming  and  convincing  that  a  pro- 
gram of  "habilitation"  can  work  to  im- 
prove the  lives  of  Cambridge's  residents. 
Testimony  of  experts  and  documentary 
evidence  indicate  that  everyone,  no  mat- 
ter the  degree  or  severity  of  retardation, 
is  capable  of  growth  and  development  if 
given  adequate  and  suitable  treatment 
See  Pennsylvania  Association  for  Retard- 
ed Children  v.  Commonwealth  of  Penn- 
sylvania, 334  F.Supp.  1257,  1259  (E.D. 
Pa. 1971)  (three  judge  court);  see  gen- 
erally Residential  Programming  for  Meiv- 
tally  Retarded  Persons  (collection  of 
pamphlets  published  by  the  National  As- 
sociation for  Retarded  Children)  (1972). 
Cambridge's  own  Policy  and  Procedural 
Manual  reflects  this  belief.  At  1-2 
(August  1972). 

As  skilled  and  dedicated  professionals, 
Cambridge  officials  are  cognizant  of  this 
and  are  planning  to  improve  upon  their 
present  efforts  in  a  more  sophisticated 
fashion  under  the  institution's  newly  im- 
plemented reorganization  plan.  See  n.  2, 
supra.  This,  of  course,  will  be  taken  into 
consideration  in  framing  the  relief  in 
this  case. 

Both  Wyatt  and  Bumham  have  been 
appealed  to  the  Fifth  Circuit.  Wyatt  v. 
Aderholt,  No.  72-2634  (Aujj.  1,  1972); 
Burnham  v.  Department  of  Public  Health 
of  State  of  Georiria,  No.  72-3110  (Oct. 
5,  1972).  The  cases  have  been  consol- 
idated and  were  argued  and  submitted  on 
December  6,  1972.  The  Fifth  Circuit 
has  not  yet  decided  the  issues  presented 
in  those  cases. 

Regardless  of  their  ultimate  disposi- 
tions by  the  Fifth  Circuit,  the  Court  be- 
lieves that  Wyatt,  rather  than  Bumham, 
should  be  followed  here.  Wyatt  does  not 
clearly  elaborate  upon  the  analysis  em- 
ployed in  pi-oclaiming  the  constitutional 
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right  to  treatment.  See  New  York  State 
Association  for  Retarded  Children,  Inc. 
V.  Rockefeller,  supra,  761 ;  Comment, 
Wyatt  V.  Stickney  and  the  Right  of  Civ- 
illy Committed  Mental  Patients  to  Ade- 
quate Treatment,  supra,  1287.  But  its 
underlying  premises  are  well  established 
and  convincing.  There  essentially  are 
two  rationales  supporting  the  right  to 
treatment. 

One  theory  is  that  commitment  pur- 
suant to  civil  statutes  generally  lacks  the 
procedural  safeguards  afforded  those 
charged  with  criminal  offenses.  The 
constitutional  justification  for  this 
abridgement  of  procedural  rights  is  that 
the  purpose  of  commitment  is  treatment. 
Rouse  V.  Cameron,  supra,  373  F.2d  at 
453;  Inmates  of  Boys'  Training  School 
V.  Affleck,  supra,  1368 ;  Wyatt  v.  Stick- 
ney, supra,  325  F.Supp.  at  784.  Cf.  Mc- 
Keiver  v.  PPTinsylvania,  403  U.S.  528, 
552,  91  S.Ct.  1976,  29  L.Ed.2d  647  (1971) 
(White,  J.,  concurring) ;  Knecht  v.  Gill- 
man,  488  F.2d  1136,  1138  (8th  Cir. 
1973).  Although  plaintiffs  have  sug- 
gested that  procedural  safeguards  are 
wanting  under  the  Minnesota  Hospital- 
ization and  Commitment  Act,  Plaintiffs' 
Post-Trial  Memorandum,  at  4,  n.  3,  the 
question  has  not  been  put  at  issue  here. 
Without  having  been  litigated,  this  quid 
pro  quo  rationale,  see  New  York  Associ- 
ation for  Retarded  Children,  Inc.  v. 
Rockefeller,  supra,  761 ;  is  inapplicable 
to  the  instant  case. 

But  the  second  major  rationale  does 
strike  a  responsive  chord  in  this  case. 
Simply  put,  it  is  that  because  plaintiffs 
have  not  been  guilty  of  any  criminal  of- 
fenses against  society,  treatment  is  the 
only  constitutionally  permissible  purpose 
of  their  confinement,  regardless  of  pro- 
cedural protections  under  the  governing 
civil  commitment  statute.  Wyatt  v. 
Stickney,  supra,  325  F.Supp.  at  784. 

This  argument  rests  upon  the  Eighth 
and  Fourteenth  Amendments,  relying 
principally  upon  the  Supreme  (3ourt's 
decision  in^Robinson  v.  CaliforniJ  370 
U.S.  660,  82- S.Ct.  1417,  8  L.Ed.2e  758 
(1962) .  Robinson  held  that  the  cruel  and 
unusual  punishment  clause  prohibits  con- 
viction for  a  criminal  offense  and  con- 


cornftant  criminal  incarceration  solely  for 
th^  "status"^ afTjeing  a  narcotics  addict. 
370TU.S.  at  665-667,  82  S.Ct.  1417.  Cf. 
United  States  ex  rel.  Schuster  v.  Herold, 
410  F.2d  1071,  1088  (2d  Cir.  1969).  cert 
denied,  396  U.S.  847.  90  S.Ct  81,  24  L.Ed. 
2d  96  (1969);  but  cf.  Smith  v.  Follette. 
445  F.2d  955,  961  (2d  Cir.  1971)  (pris- 
oner has  no  constitutional  right  to  treat- 
ment for  narcotics  addiction). 

Contending  that  Robinson  hinged  upon 
"status"  as  constituting  a  criminal  of- 
fense, defendants  maintain  that  it  is  ir- 
relevant to  the  instant  case  where  no 
criminal  sanctions  are  involved  in  com- 
mitment or  hospitalization  of  mentally 
retarded  persons.  But  Robinson  cannot 
be  read  so  narrowly. 

Although  the  Court  in  Robinson  fo- 
cused upon  "status"  as  a  criminai  of- 
fense, 370  U.S.  660,  676,  82  S.Ct  1417, 
8  L.Ed  2d  758  (Douglas,  J.,  concurring), 
its  doctrine  applies  to  various  kinds  of 
noncriminal  incarceration  based  on  mere 
"status."  Rouse  v.  Cameron,  supra,  373 
F.2d  at  453,  n.  12;  Inmates  of  Boys' 
Training  School  v.  Affleck,  supra,  1371- 
1372;  United  States  v.  Walker,  supra, 
708;  United  States  v.  Jackson,  supra,  6; 
Nason  v.  Superintendent,  Bridgewater 
State  Hospital,  supra,  353  Mass.  at  611- , 
612,  233  N.E.2d  at  912-913.  The  plain-l 
tiffs  in  the  instant  action  are  not  crimi-l 
nals;  they  are  victims  of  uncontrollably 
"status." 

If  they  are  subject  to  "detention  for 
mere    illness — without    a    curative    pro- 
gram," Martarella  v.  Kelley,  supra,  349 
F.Supp.  at  599,  plaintiffs  will  be  within 
the  ambit  of  the  Robinson  proscription. 
While   Robinson  turned   on  the   Eighthj 
Amendment,  in  the  context  of  civil  com-j 
mitment  in  the  instant  case  it  is  the  dueli 
process   clause   that   would   compel   thatflj 
minimally  adequate  treatment  be  afford-la 
ed   the  plaintiffs.     See  Rouse  v.   Cam- 
eron,  supra,   373    F.2d   at   453;    Wyatt 
v.  Stickney,  325  F.Supp.  781,  784;    344 
F.Supp.  387,  390. 

Although  the  Supreme  Court  has  nev- 
er explicitly  recognized  this  principle,  but 
see  Martarella  v.  Kelley,  S2ipra,  349  F. 
Supp.  at  599,  its  decisions  subsequent  to 


516 


WELSCH  V.  LIKINS 

Cite  ns  373  F-Siipp.  4S7  (1974) 

Robinson  support  the  reasoning  of  Wijatt  U.S.App.D.C. 
and  cases  that  have  subscribed  to  its 
views.  As  the  Coui-t  said  in  Jackson  v. 
Indiana,  406  U.S.  715,  738,  92  S.Ct.  1845. 
1858,  32  L.Ed.2d  435  (1972),  the  due 
process  clause,  at  the  very  least,  "re- 
quires that  the  nature  and  duration  of 
commitment  bear  some  reasonable  rela- 
tion to  the  purpose  for  which  the  indi- 
vidual is  committed."  See  also  McNeil 
V.  Director,  Patuxent  Institution,  407  U. 
S.  245,  250,  92  S.Ct.  2083,  32  L.Ed.2d 
719  (1972);  Inmates  of  Suffolk  Jail  v. 
Eisenstadt,  360  F.Supp.  676,  686  (D. 
Mass.1973);  Hamilton  v.  Love,  328  F. 
Supp.  1182,  1191  (E.D.Ark.l971). 
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Jackson  and  McNeil  dealt  primarily 
with  procedural  matters.®  But  they  have 
been  interpreted  to  have  substantive  im- 
port. Davy  V.  Sullivan,  supra,  1329- 
1330 ;  Martarella  v.  Kelley,  supra,  349  F. 
Supp.  at  601-602;  Inmates  of  Boys' 
Training  School  v.  Affleck,  supra,  1371- 
1372.  Robinson  and  progeny  establish 
that  treatment  is  the  only  constitutional- 
ly permissible  purpose  for  civil  confine- 
ment, Wyatt  V.  Stickney,  supra,  325  F. 
Supp.  at  784.  It  follows  therefore,  that 
under  Jackson  and  McNeil,  the  plaintiffs 
have  a  right  to  receive  such  treatment. 
Without  it,  being  hospitalized  for  mental 
retardation  would  be  equivalent  to  place- 
ment in  "a  penitentiary  whei-e  one  could 
be  held  indefinitely  for  no  convicted  of- 
fense."     Ragsdale    v.    Overholser,    108 


308,  281  F.2d  943,  950 
(1960). 

In  light  of  these  decisions  by  the  Su- 
preme Court  and  the  lower  Federal  and 
State  courts,  it  can  no  longer  validly  be 
said  that  the  instant  action  goes  up  to 
and  beyond  the  "forefront  of  the  law." 
Burnham  v.  Department  of  Public  Health 
of  the  State  of  Georgia,  supra,  1338. 
Compare  Martarella  v.  Kelley,  supra,  349 
F.Supp.  at  599.  There  is,  in  short,  a 
growing  body  of  law  recognizing  a  con- 
stitutional right  to  treatment  for  per- 
sons confined  in  various  settings  under 
State  authority  without  having  been 
found' culpable  of  criminal  conduct.  For 
the  aforementioned  reasons,  the  Court 
concurs  in  this  view. 

The  evidence  in  this  case  has  indicated 
that  Cambridge  has  made  substantial 
progress  over  the  last  decade  or  more  in 
medical  treatment,  training,  living  con- 
ditions, record  keeping,  and  personal  lib- 
erties granted  to  its  residents.  From 
an  institution  geai-ed  primarily  to  mere 
sustenance,  it  has  attempted,  and  in 
some  respects  succeeded,  in  improving 
and  enriching  the  lives  of  its  residents. 

In  so  doing  its  officials  and  the  de- 
fendants herein  have  acted  in  good  faith. 
They  have,  however,  found  themselves 
constrained  within  the  limitations  im- 
posed upon  them  by  the  State  legislature 
with  regai-d  to  funding  and  other  re- 
sources.'' 


6.  Jackson  involved  a  cliaUenge  to  the  Indiana 
procedure  for  pretrial  commitment  of  incom- 
petent criminal  defendants  under  Ind.Ann. 
Stat.  §  9-1706(a).  Tiie  Supreme  Court  held, 
inter  alia,  that  the  indefinite  commitment  of 
a  criminal  defendant  solely  on  account  of 
lack  of  capacity  to  stand  trial  violates  due 
process.  It  ruled  that  a  defendant  cannot 
be  held  more  than  a  reasonable  time  neces- 
sary to  determine  wliether  there  is  a  sub- 
stantial probability  that  he  will  attain  com- 
petency in  the  foreseeable  future.  If  it  is 
determined  that  lie  will  not,  the  State  must 
institute  civil  commitment  proceedings  or  re- 
lease the  defendant.  406  U.S.  715,  731-730, 
92  S.Ct.  1.S4.5,  32  L.Ed.2d  435.  The  case 
was  reversed  and  remanded  for  determina- 
tion of  the  criminal  charges  against  tlie  peti- 
tioner. Ihid.,  739-741,  92  S.Ct.  1S45. 
In  3IcNeil,  after  expiration  of  the  petitioner's 
five  year   criminal  assault  sentence  he  was 
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kept  in  continual  confinement,  by  ex  parte 
order,  for  an  examination  to  determine 
whether  he  sliould  be  committed  for  an  in- 
definite period  pursuant  to  tlie  >Iaryland 
Defective  Delinquency  Law,  M(',..'Uiu.Code, 
Art.  31B  (1971).  On  liis  motion  for  post- 
conviction relief,  the  Supreme  Court  relied 
heavily  on  Jackson  in  holding  tl:at  the  ab- 
sence of  procedural  safeguards  comuiini.surate 
with  long  term  commitment  violated  the  due 
process  clause.  He  was,  therefore,  ordered 
released.  407  U.S.  24.5,  252,  92  S.Ct.  2083. 
32  L.Ed.2d  719. 

7.  Illustrations  of  Cambridge's  unfulfilled  fi- 
nancial desires  are  found  in  comparing  its 
various  biennial  requests  with  actual  legi.s- 
lative  appropriations.  For  the  1969-1071 
biennium,  Cambridge  sought  $273,524  for 
special  equipment;  it  received  $42.09-5.  For 
the  following  biennium,  it  requested  $159,799 
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But  good  faith  is  not  at  issue  here. 
"[R]ather  the  issue  is  of  the  protection 
of  the  constitutional  rights"  of  the  resi- 
dents. Inmates  of  Boys'  Training  School 
V.  Affleck,  supra,  1374 ;  see  also  Rozecki 
V.  Gaughan,  459  F.2d  6,  8  (1st  Cir. 
1972).  It  does  not  suffice,  therefore,  to 
show  that  conditions  have  been  upgraded 
at  Cambridge,  that  the  situation  will  con- 
tinue to  improve  in  the  future,  and  that 
even  more  achievements  would  be  forth- 
coming were  it  not  for  the  restrictions 
imposed  by  the  legislature.  It  is  the 
Court's  duty,  under  the  Constitution,  to 
assure  that  every  resident  of  Cambridge 
receives  at  least  minimally  adequate 
care  and  treatment  consonant  with  the 
full  and  true  meaning  of  the  due  process 
clause. 

The  Court  is  mindful  of  the  practical 
limits  of  its  abilities  to  resolve  what  is 

for  equipment;  it  received  ^6,038.  For  tlie 
current  1973-1975  biennium,  it  sought  .?106,- 
297  for  spetial  equipment;  it  received 
$42,000. 
•  Appropriations  decisions  by  the  legislature 
also  are  at  the  root  of  the  reduction  and 
apparent  shortage  of  staff  personnel  at  Cam- 
bridge. The  1971  session  of  the  legislature 
eliminated  about  5-50  positions  in  the  ten 
State  hospitals.  A  freeze  imiiosed  on  hiring 
State  employees  in  October  1972  further  ex- 
acerbated the  situation,  although  it  has  been 
modified  to  permit  replacement  of  some  per- 
sonnel upon  approval  by  an  administrative 
board.  Coinimre  Wyatt  v.  Stii-kney,  supra, 
325  F.Supi).  at  783. 

As  a  result  of  these  developments,  Cam- 
bridge, which  had  requested  98  additional 
staff  positions  for  the  1971-1973  period,  lost 
a  total  of  14S  employees  (combined  with 
Lake  Owasso).  Since  mid-1971,  tlie  institu- 
tion has  had  a  decrease  of  more  than  170 
staff  members,  mainly  direct  care  employees 
whose  functions  are  to  provide  personal  care, 
treatment,  and  training  to  residents  on  a 
daily  basis.  During  this  same  time  period, 
the  population  of  the  institution  declined  by 
about  200  residents.  See  n.  2,  supra. 
Cambridge  currently  has  nearly  600  State- 
funded  employee.^.  Until  1971,  the  legislature 
set  the  staffing  complements  for  Cambridge 
and  the  other  State  hospitals,  directly.  Xow, 
however,  the  Department  of  Public  Welfare 
sets  the  complements,  subject  to  legislative- 
prescribed  ceilings. 

For  the  current  biennium,  Cambridge  re- 
quested 207  additional  positions.  The  De- 
partment   trimmed    this    request   to  4o. 


essentially  a  question  of  conflicting  legis- 
lative priorities.  See  New  York  State 
Association  for  Retarded  Children,  Inc. 
v.  Rockefeller,  supia,  764-765.  This,  in 
turn,  is  traceable  to  competing  politicail 
demands  among  the  score  of  interest 
groups  contending  for  the  limited  re- 
sources available  from  the  fisc.  Sei 
Friendly,  "The  Law  of  the  Circuir 
And  All  That,  46  St.  John's  L.Rev.  40% 
410  (1972). 

The  State  is  not  constitutionally  obli- 
gated to  provide  services  to  its  citizens 
Cf.  Dandridge  v.  Williams,  397  U.S.  471. 
90  S.Ct.  1153,  25  L.Ed.2d  491  (1970). 
Nor  may  a  Court  "second-guess  state  of- 
ficials charged  with  the  difficult  re- 
sponsibility of  allocating  limited  .  .  - 
among  the  myriad  of  potential  recipa- 
ents."    Ibid.,  487,  90  S.Ct.  1163. 

Cambridge  does  get  miidi  needed  and  appar- 
ently valuable  help  from  volunteers,  maii%- 
high  school  age  children  P'tring  the  fir* 
half  of  19V3,  some  650  volunteers  contributet 
more  than  14.000  hours  of  work  at  the  ins& 
tution.  Additionally,  more  than  50  adult  par- 
ticipants in  a  State- Federally  financed  Fos- 
ter Grandijarent  Program  pro^iile  up  to  four 
hours  of  daily  intimate  care  tor  residents  it 
Cambridge.  Further  personnel  resource* 
come  from  the  33  certifie*!  tfacliers  (and  St 
aides)  who  Instruct  some  2fiO  cliildren  under 
21  years  of  age  at  Cauibridgc  in  the  pubBr 
school  program  operated  under  the  WS. 
Trainable  Mentally  Pi-tarded  Act.  M.S. A 
§§  120.03  suIhI.  4,  120.17. 

Testimony  by  the  Director  of  Administratiw- 
Managemtiit  of  the  P.urenu  of  Rcsideiitid 
Services  of  the  Welfare  Department  indicatnl 
that  in  fiscal  year  1971-10T2,  the  ten  Sta* 
hospitals  Kcnerated  a  surplus  in  excess  «l 
$400,000  and  in  excess  of  $1.3  million  a 
fiscal  year  1 972-197-3.  All  of  the.se  fun* 
were  returned  to  the  State  treasurj-.  Tl» 
Commissioner  of  Public  \Ve!f;ire  could  hav»-, 
but  did  not,  approach  the  Governor's  Legis- 
lative Advisory  Committee  in  each  of  the* 
year.s  to  request  these  funils,  or  a  porfis* 
of  them,  for  additional  hiring  puri>oses.  Ji» 
such  surplus  will  be  available  for  fiscal  yc« 
1973-1974.  It  is  anticipated  that  whatevw 
surplus  is  generateil  during  this  period  wil 
help  fund  the  300  nsw  staff  positions  pr»- 
vided  by  the  legislature  for  the  State  hos- 
pitals. 
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But  Federal  courts  have  on  occasion 
forced  additional  expenditures  on  State 
agencies  to  remedy  constitutional  viola- 
tions. See,  e.  g.,  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  402 
U.S.  1,  91  S.Ct.  1267,  28  L.Ed.2d  554 
(1971);  Holt  v.  Sarver,  442  F.2d  304, 
306-307  (8th  Cir.  1971).  The  guiding 
principle  of  this  delicate  intersection  of 
federalism  is  that  "[ijnadequate  resourc- 
es can  never  be  an  adequate  justification 
for  the  state's  depriving  any  person  of 
his  constitutional  rights."  Inmates  of 
Suffolk  County  Jail  v.  Eisenstadt,  su- 
pra, 687.  See  also  Rozecki  v.  Gaughan, 
supra,  8;  Jackson  v.  Bishop,  404  F.2d 
571,  580  (8th  Cir.  1960) ;  Martarella  v. 
Kelley,  supra.  359  F.Supp.  at  481 ;  Wyatt 
v.  Stickney,  supra,  344  F.Supp.  at  377; 
Brenneman  v.  Madigan,  343  F.Supp.  128, 
139  (N.D.Cal.l972) ;  Hamilton  v.  Love, 
supra,  1194. 

In  holding  that  plaintiffs  possess  a 
right  under  the  due  process  clause  to  re- 
ceive adequate  treatment,  the  Court  is 
not  undertaking  to  "create  substantive 
constitutional  rights,"  as  was  proscribed 
in  San  Antonio  Independent  School  Dis- 
trict v.  Rodriguez,  411  U.S.  1,  33,  93 
S.Ct.  1278,  36  L.Ed.2d  16  (1973).  See 
also  Lindsey  v.  Normet,  405  U.S.  56, 
74,  92  S.Ct.  862,  31  L.Ed.2d  36  (1972). 
Defendants  advance  these  cases  for  the 
proposition  that  questions  involving  the 
quality  and  quantity  of  services  to  be 
provided  by  the  State  to  its  citizens  are 
essentially  State  concerns,  not  governed 
by  the  Constitution.  Dealing  essentially 
vfcfith  the  equal  protection  clause,  those 
cases  are  inapplicable  here. 

The  absence  of  any  explicit  or  implicit 
textual  right  to  treatment  in  the  Consti- 
tution is  not  determinative.  Compare 
San  Antonio  Independent  School  Dis- 
trict v.  Rodriguez,  supra,  411  U.S.  at  33- 
34,  93  S.Ct.  1278.  The  contention  in 
this  case  is  that  the  right  is  embodied 
within  the  concept  of  due  process. 

The  only  meaningful  way  that  the  is- 
sue may  be  approached  is  by  inquirini 
"whether  the  natui-e  of  the  interest  is 
one  within  the  contemplation  of  the  'lib- 
eily  or  property'  language  of  the  Four- 
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teenth  Amendment."  Morrissey  v.  Brew- 
er, 408  U.S.  471,  481,  92  S.Ct.  2593, 
2600,  33  L.Ed.2d  484  (1972).  See  also 
Fuentes  v.  Shevin,  407  U.S.  67,  92  S.Ct. 
1983,  32  L.Ed.2d  556  (1972).  Because 
of  the  huge  deprivation  of  personal  free- 
dom attendant  involuntary  civil  commit- 
ment, Humphrey  v.  Cady,  supi-a,  405  U.S. 
at  509,  92  S.Ct.  1048,  plaintiffs  clear- 
ly are  suffering  a  "grievous  loss"  of  lib- 
erty. Joint  Anti-Fascist  Refugee  Com- 
mittee v.  McGrath,  341  U.S.  123,  168,  71 
S.Ct.  624,  95  L.Ed.  817  (1951)  (Frank- 
furter, J.,  concurring),  quoted  in  Gold- 
berg v.  Kelly,  397  U.S.  254,  263,  90 
S.Ct.  1011,  25  L.Ed.2d  287   (1970). 

Just  as  a  myriad  of  other  "rights" 
have  been  found  to  have  evolved  under 
the  due  process  clause  without  expressly 
being  proclaimed  in  the  text  of  the 
Constitution,  e.  g.,  Boddie  v.  Connecticut, 
401  U.S.  371,  91  S.Ct.  780,  28  L.Ed.2d 
113  (1971),  Sniadach  v.  Family  Finance 
Corp.,  395  U.S.  337,  89  S.Ct.  1820,  23 
L.Ed. 2d  349  (1969),  so,  too,  must  it  em- 
body the  principle  being  asserted  here  by 
plaintiffs.  Having  determined  that 
"some  process  is  due,"  the  Court  may 
hereafter  use  the  flexibility  of  the  con- 
cept of  due  process  in  determining  the 
scope  of  plaintiffs'  rights.  Morrissey  v. 
Brewer,  supra,  408  U.S.  at  481,  92  S.Ct. 
2593. 

It  is  not  disputed  that  the  State  could) 
close    its    institutions    for   the    mentally 
retarded  without  offending  the  Constitu- J 
tion.     San  Antonio  Independent  School 
District  v.  Rodi'iguez,  supra;    Palmer  v. 
Thompson,  403  U.S.  217,  91  S^ 
29  L.Ed.2d  438   (1971).     But  the  State^ 
cannot  be  permitted  to  affinnatively  con- 
fine or  institutionalize  these  persons  on 
the  basis  of  noncriminal  status  without 
providing  them  with  adequate  trt^atEjgqt 

In  sum,  the  Court  is  merely  holding 
that  due  process  requires  that  civil  com- 
mitment for  reasons  of  mental  retarda- 
tion be  accompanied  by  minimally  ade- 
quate treatment  designed  to  give  each 
committed  person  "a  realistic  opportu- 
nity to  be  cured  or  to  improve  his  or  hjf 
mental  condition."  Wyatt  v.  Stickney, 
supra,  325  F.Supp.  at  784. 
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The  specific  components  of  this  right, 
whether  this  right  has  in  fact  been  vio- 
lated at  Cambridge  and,  if  so,  how  it  can 
be  remedied  remain  to  be  resolved  by 
subsequent  findings,  conclusions,  and 
orders  of  this  Court. 

II.     Statutory  Right  to  Treatment. 

[3]  The  Minnesota  Hospitalization 
and  Commitment  Act,  under  which  the 
plaintiffs  and  members  of  the  class  they 
seek  to  represent  are  involuntarily  com- 
mitted, defines  a  mentally  deficient  per- 
son as  one  who,  although  not  mentally 
ill,  "require[s]  treatment  or  supervision 
for  his  own  or  the  public  welfare."  M. 
S.A.  §  253A.02  subd.  5.  A  person  found 
to  be  mentally  deficient,  upon  commit- 
ment, comes  under  the  care  and  custody 
of  the  Commissioner  of  Public  Welfare. 
M.S.A.  §  253A.07  subd.  17(b).  As  guar- 
dian of  the  committed  person,  the  Com- 
missioner may  thereafter  place  the  per- 
son in  "an  appropriate  home,  hospital, 
or  institution,  or  exercise  general  super- 
vision over  him  anywhere  in  the  state 
outside  of  any  institution"  through  a 
county  welfare  board  or  other  appropri- 
ate agency  authorized  by  the  Commis- 
sioner.    M.S.A.  §  253A.07  subd.  18. 

Plaintiffs  contend  that  these  provi- 
sions create  a  statutory  right  to  treat- 
ment upon  being  involuntarily  commit- 
ted. Defendants  argue  that  these  pro- 
visions, particularly  the  one  defining 
mentally  deficient  persons,  permit  in- 
stitutionalization for  the  self-protection 
of  the  committed  person  or  for  the  public 
safety,  without  necessarily  requiring 
treatment. 

Although  custodial  safekeeping  for  the 
protection   of   the   retarded   persons   or 

8.  Following  enactmenf  of  the  licensing  stat- 
ute, a  25  person  atlvisory  board  was  or- 
ganized to  draft  guidelines  to  be  used  by 
the  Commissioner  in  sanctioning  private  and 
public  facilities  for  the  mentally  retarded. 
Since  Rule  34  went  into  effect  in  November 
1972,  115  facilities  have  been  granted  licenses 
under  its  pronsions.  All  si.t  residential  units 
at  Cambridge  State  Ilospital,  excluding  the 
infirmary,  have  been  granted  provisional  li- 
censes, ;onditioned  upon  rectifying  certain 
deficiencies. 


society  at  large  may  be  a  purpose  for 
which  the  Act  legitimately  authorizes 
commitment,  see  Humphrey  v.  Cady,  su- 
pra, 405  U.S.  at  509.  92  S.CL  1048,  the 
Act  as  a  whole  appears  to  contemplate 
that  adequate  treament  be  provided  up- 
on commitment.  "nosi)ital,"  one  of  the 
alternative  places  for  disposition  of  com- 
mitted persons  provided  to  the  Commis- 
sioner under  §  253A.07  subd.  18,  is  de- 
fined in  the  Act  as  a  facility  "equipj)ed 
to  provide  care  and  treatment"  for  its 
residents.  M.S.A.  §  253A.02  subd.  8. 
Therefore,  at  the  very  least,  if  the  Com- 
missioner chooses  to  hospitalize  a  person 
committed  to  her  care  and  custody  under 
the  Act,  that  person  has  a  statutory  right 
to  receive  adequate  treatmenL 

A  1973  amendment  to  the  Act  further 
demonstrates  the  legislative  intention  to 
provide  treatment  for  the  mentally  de- 
ficient, extending  it  to  all  persons  com- 
ing within  the  ambit  of  the  Act.  In 
pertinent  part,  it  provides  as  follows: 

"Every  person  hospitalized  or  other- 
wise receiving  services  under  this  sec- 
tion shall  be  entitled  to  receive  proper 
care  and  treatment,  best  adapted,  ac- 
cording to  contemporary  professional 
standards,  to  rendering  further  cus- 
tody, institutionalization  or  other  serv- 
ices unnecessary."  Minn.Stats.  ch. 
552,  Sess.Laws,  19/3  (emphasis  sup- 
plied) 

This  legislative  mandate  also  is  re- 
flected in  Rule  34,  adopted  by  the  De- 
partment of  Public  Welfare  following  the 
amendment  in  1971  of  M.S.A.  §  252.28 
to  impose  upon  the  Commissioner  licens- 
ing duties  for  facilities  serving  the  men- 
tally   retarded.*      In    sijelling    out    the 

Some  of  the  corrections  roquired  by  March 
1974  directly  concern  Ciire  and  treatmrnt  of 
resideuts.  These  include  development  of  im- 
proved individual  program  pluns,  development 
of  full  time  striKture<l  pr"gram.<s.  and  pro- 
vision of  facilities  in  whi'h  residents  may 
keep  iiersoiial  belongings. 
Various  physical  plant  modifications  also  are 
requireil  by  July  1.  1076.  TJiese  include 
structuring  of  a  cottage  unit  system,  i.  c 
small  grouiis  of  one  to  -six  residents  in  «ach 
physically  identifiable  unit  ^ruoture,  with  a 
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guidelines  for  the  granting  of  such  li- 
censes, Rule  34  sets  forth  various  ele- 
ments of  treatment  that  must  be  provid- 
ed by  these  facilities.  See  Department 
of  Public  Welfare  Rule  34 — Standard 
For  The  Operation  Of  Residential  Fa- 
cilities And  Services  For  Persons  Who 
Are  Mentally  Retarded,  at  19-21. 

In  sum,  the  Minnesota  legislature  has 
prescribed  that  all  mentally  deficient 
persons  committed  to  the  care  and  cus- 
tody of  the  Commissioner  of  Public  Wel- 
fare are  to  receive  adequate  care  and 
treatment.  This  statutory  right  to  treat- 
ment exists  apart  from  the  constitution- 
al rights  being  asserted  here. 

III.     Least  Restrictive  Alternatives. 

[4]  Hospitalization  only  as  a  last  re- 
sort is  the  essence  of  plaintiffs'  claim  to 
a  right  of  least  restrictive  alternatives 
under  the  due  process  clause.  They  con- 
tend that  defendants  aie  obligated  to 
seek  out  and  develop  community  based 
facilities  for  the  placement  of  involun- 
tarily committed  retarded  persons.  Al- 
though the  Supreme  Court  has  previous- 
ly rejected  this  theory  as  not  constitut- 
ing a  substantial  Federal  question,  State 
V.  Sanchez,  396  U.S.  276,  90  S.Ct.  588, 
24  L.Ed.  469  (1970),  dismissing  for 
want  of  substantial  federal  question  80 
N.M.,  438,  457  P.2d  370  (1968);  this 
does  not  necessarily  preclude  its  asser- 
tion here. 

The  Supreme  Court  has  on  occasion 
dismissed  a  case  on  this  ground  only  to 
deal  with  the  same  issue  in  subsequent 
appeals.  Compare  Walz  v.  Tax  Com- 
mission of  the  City  of  New  York,  397 

maximum  of  four  persons  per  sleepiiis  room. 
TUe  former  State  director  of  mental  retarda- 
tion licensing  lias  estimated  tliat  it  will  cost 
about  ^~'k<M)  to  bring  the  physical  plant 
up  to  the  Rule  34  requirements,  plus  an- 
other $75,fXX)  at  tlie  Lake  Owasso  annex. 
Plaintifrs  concede  that  Rule  34  provides  ade- 
quate standards  of  care  and  treatment.  But 
they  question  wlietlier  its  provisions  can  and 
will  be  satisfied  at  Cambridge.  They  also 
point  out  that  the  Rule  does  not  contain 
any  standanls  regarding  staffing  of  facili- 
ties. Minimum  staffing  levels  were  included 
ia  proposed  amendments   to   Rule  34,   issued 
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U.S.  664,  90  S.Ct.  1409,  25  L.Ed.2d  697 
(1970),  with  General  Finance  Corpora- 
tion V.  Archetto,  93  R.I.  ."92,  176  A.2d 
73,  76-79  (1961),  appeal  dismissed  for 
want  of  substantial  Federal  question,  369 
U.S.  423,  82  S.Ct.  879,  8  L.Ed.2d  6 
(1962) ;  compare  McGowan  v.  Mao'land, 
366  U.S.  420,  425-428,  81  S.Ct.  1101,  6 
L.Ed.2d  393  (1961),  with  Commonwealth 
V.  Grochowiak,  184  Pa.Super.  522,  527- 
528,  136  A.2d  145,  148  (1957),  appeal  dis- 
missed for  want  of  substantial  Federal 
question,  358  U.S.  47,  79  S.Ct.  40,  3  L. 
Ed.2d  44  (1958),  and  State  v.  Towery, 
239  N.C.  274,  277-278,  79  S.E.2d  513,  516 
(1954),  appeal  dismissed  for  want  of 
substantial  Federal  question,  347  U.S. 
925,  74  S.Ct.  532,  98  L.Ed.  1079  (1954). 
See  also  Two  Guys  from  Harrison- Allen- 
town,  Inc.  V.  McGinley,  179  F.Supp.  944. 
951-952  (E.D.Pa.l959),  aff'd  366  U.S. 
582,  81  S.Ct.  1135,  6  L.Ed.2d  551  (1961) 
(apparently  viewing  Supreme  Court's 
prior  dismissal  for  want  of  substantial 
Federal  question  as  highly  persuasive  but 
not  dispositive). 

Moreover,  "doctrinal  developments"  in 
the  last  five  years  since  the  dismissal  in 
Sanchez  diminish  the  potency  of  the  Su- 
preme Court's  disposition  in  thot  case. 
See  Ahern  v.  Murphy,  457  F.2d  363,  365 
(7th  Cir.  1972);  Heaney  v.  Allen,  425 
F.2d  869,  871  (2d  Cir.  1970);  Port  Au- 
thority Bondholders  Protective  Commit- 
tee V.  Port  of  New  York  Authority,  387 
F.2d  259,  263,  n.  3  (2d  Cir.  1967).  The 
ramifications  of  Rouse  and  progeny  were 
only  beginning  to  make  thems.?l%es  felt 
at  the  time  that  Sanchez  was  dismissed. 
More  recent  cases  such  as  Wyatt  create 

last  year  by  the  Commissioner,  but  they  have 
subsequently  been  witiidrawii. 
Althougli  closure  of  the  Ca;iibririsP  facility 
due  to  noncoMipliance  with  IJulo  34  is  a 
possibilit.v,  tliis  does  not  appear  to  be  a 
realistic  option  facing  the  IState.  Sre  Em- 
ployees of  Depastinenr  of  Pulilic  Health  and 
Welfare  v.  Department  of  Public  Health  and 
Welfare,  4.VJ  F.'Jd  S20.  827  (Sth  Cir.  1071), 
aff'd  411  U.S.  270,  03  S.Ct.  1814.  30  L.E«l 
2d  251  (1973).  .Mterations  of  the  current 
provisions  or  extensions  of  time  in  which  to 
comply  with  these  requirements  appear  more 
likely. 
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a  new  tint  through  which  the  rights  of 
the  mentally  retarded  may  be  viewed. 

Although  some  of  today's  doctrinal  po- 
sitions antedated  Sanchez,  e.  g.,  Birn- 
baum,  The  Right  to  Treatment,  supra, 
the  law  concerning  the  rights  of  the  in- 
voluntarily committed  and  State-institu- 
tionalized persons  has  come  a  long  way 
in  the  past  four  years.  For  these  rea- 
sons, the  dismissal  in  Sanchez  cannot  be 
regarded  as  compelling  denial  of  the 
claim  to  least  restrictive  alternatives  to 
hospitalization  asserted  in  this  action. 

The  root  of  plaintiffs'  argument  is 
that  mentally  defective  persons  who  have 
not  committed  any  criminal  acts  "cannot 
be  totally  deprived  of  their  liberty  if 
there  are  less  drastic  means"  for  achiev- 
ing the  same  basic  goals  of  protecting 
and  treating  them.  Lessard  v.  Schmidt, 
349  F.Supp.  1078,  10S6  (E.D.Wi3.1972) 
(three  judge  court),  vacated  and  remand- 
ed on  other  grounds,  414  U.S.  473,  94  S. 
Ct.  713,  38  L.Ed.2d  661  (1974).  The 
courts  that  have  adopted  this  rationale 
generally  have  followed  the  same  rea- 
soning as  in  right  to  treatment  cases. 

In  Lake  v.  Cameron,  124  U.S.App.D.C. 
264,  364  F.2d  657  (1966),  the  Court 
found  a  statutory  right  to  least  restric- 
tive alternatives  regarding  dispositions 
of  persons  considered  to  be  mentally  ill. 
The  case  was  remanded  to  allow  the  Dis- 
trict Court  to  inquire,  under  the  1964 
Hospitalization  of  the  Mentally  111  Act 
(Supp.  V.  1966),  into  "other  alternative 
courses  of  treatment"  besides  involun- 
tary hospitalization.    364  F.2d  at  661. 

In  Covington  v.  Harris,  supra,  the 
Court  found  a  right  to  least  restrictive 
alternatives  as  to  dispositions  internally 
within  a  mental  hospital,  again  basing 
its  holding  on  statutory  grounds.  But 
Covington  clearly  had  constitutional 
overtones,  suggesting  that  the  absence  of 
such  statutoiy  right  could  amount  to  dep- 
rivation of  due  process.  419  F.2d  617, 
623.  Subsequent  case/,  have  applied  the 
doctrine  to  a  variety  of  dispositions  and 
conditions  within  nonpenal  public  insti- 
tutions. See,  e.  gr.,.  Inmates  of  Suffolk 
County   Jail    v.    Eis^nstadt,    supra,    686 


(pretrial  detainees) ;  Inmates  of  Boys* 
Training  School  v.  Affleck,  supra,  1369 
(juvenile  offenders) ;  Brenneman  v.  Mad- 
igan,  supra,  138  (pretrial  detainees) ; 
Hamilton  v.  Love,  supra,  1192  (pretrial 
detainees).  See  also  Dixon  v.  Attorney 
General  of  Commonwealth  of  Pennsyl- 
vania, 325  F.Supp.  966,  973-974  (M.D. 
Pa. 1971)  (three  judge  court). 

These  cases  demonstrate  the  wide- 
spread acceptance  by  the  courts  of  a  con- 
stitutional duty  on  the  part  of  State  of- 
ficials to  explore  and  provide  the  least 
stringent  practicable  alternatives  to  con- 
finement of  noncriminal.  As  applied  to 
involuntary  civil  commitment  these  op- 
tions from  placement  of  the  committed 
person  in  the  custody  of  a  friend  or  rela- 
tive to  disposition  within  a  private  facili- 
ty. Lessard  v.  Schmidt,  supra,  1096; 
Wyatt  v.  Stickney,  supra,  344  F.Supp. 
at  386. 

The  Minnesota  Hospitalization  and 
Commitment  Act  provides  for  certain 
dispositions  as  alternatives  to  involun- 
tarj'  hospitalization.  M.S.A.  §  253A.07 
subd.  18.  The  due  process  clause  does 
no  more  than  require  that  State  officials 
charged  with  obligations  for  the  care  and 
custody  of  civilly  committpd  persons 
make  good  faith  attempts  to  place  such 
persons  in  settings  that  will  be  suitable 
and  appropriate  to  their  mental  and 
physical  condition.)  while  least  restric- 
tive of  their  liberties.  Covington  v.  Har- 
ris, supra,  419  F.2d  at  623;  Lessard  v. 
Schmidt,  supra,  1096;  Wyatt  v.  Stick- 
ney, supra,  344  F.Supp.  at  386. 

IV.     Other  Claims. 

Plaintiffs'  other  claims  under  the  due 
process  clause  and  the  cruel  and  unusual 
punishment  clause  of  the  Eighth  Amend- 
ment may  best  be  viewed  in  concert  with 
the  Court's  findings  of  facts.  Close 
scrutiny  of  those  issues  and  their  appli- 
cations to  the  instant  case,  therefore,  will 
be  deferred  pending  the  Court's  findings 
and  conclusions  of  law. 

[5]  For  present  purposes,  it  suffices 
to  observe  that  plaintiffs  have  a  right, 
whether  grounded  on  due  process  or  the 
Eighth   Amendment,   or  both,   to  a  hu- 
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confined  under  State  authority.  New 
York  State  Association  for  Retarded 
Children,  Inc.  v.  Rockefeller,  supra,  764; 
Gates  v.  Collier,  349  F.Supp.  881,  894 
(N.D.Miss.l972);  Holt  v.  Sarver,  309 
F.Supp.  362,  384  (E.D.Ark.l970),  aff'd 
442  F.2d  304  (8th  Cir.  1971).  Included 
in  this  right  are  protection  from  assaults 
or  other  harms  from  fellow  residents, 
reasonable  access  to  exercise  and  out- 
door activities,  and  basic  hygienic  needs. 
New  York  State  Association  for  Retard- 
ed Children,  Inc.  v.  Rockefeller,  sujtra, 
764-765. 

[6]  Several  specific  practices  and 
conditions  currently  existing  at  Cam- 
bridge also  draw  into  question  the  plain- 
tiffs' rights  under  the  Eighth  Amend- 
ment. In  particular,  there  has  been  evi- 
dence of  widespread  practices  of  seclud- 
ing residents  in  barren  "isolation"  rooms 
without  being  strictly  supervised  or  mon- 
itored. Two  cases  have  considered  seclu- 
sion for  the  mentally  retarded  to  be  to- 
tally impermissible  in  any  form.  New 
York  State  Association  for  Retarded 
Children,  Inc.  v.  Rockefeller,  supra,  768; 
Wyatt  v.  Stickney,  supra,  344  F.Supp.  at 
400.  This  is  the  position  taken  by  the 
Accreditation  Council  for  Facilities  for 
the  Mentally  Retarded,  composed  of  sev- 
eral professional  organizations  that  com- 
prise the  Joint  Commission  on  Accredita- 
tion of  Hospitals.  Standards  for  Resi- 
dential Facilities  for  the  Mentally  Re- 
tarded, §  2.1.8.5,  at  21  (1971). 

In  other  contexts  courts  also  have 
condemned  seclusion  practiced  in  a  form 
comparable  to  that  existing  at  Cam- 
bridge, and  they  have  strictly  limited  the 
circumstances  and  conditions  under 
which  it  may  be  employed.  Morales  v. 
Turman,  supra,  \11  (juvenile  offenders) ; 
Nelson  v.  Heyne,  355  F.Supp.  451,  455- 
456  (N.D.Ind.l972)  (juvenile  offenders), 
aff'd  491  F.2d  352  (7th  Cir.  1974); 
Gates  V.  Collier,  supra,  900  (prisons); 
Collins  V.  Schoonfield,  344  F.Supp.  257, 
200  (D.Md.in72)  (prisons);  Lollis  v. 
New  York  State  Department  of  Social 
Services,  322  F.Supp.  473,  483  (S.D. 
X.Y.1970).   modified  328  F.Supp.   lliS, 


(juvenile  offend- 
ers) ;  Jordan  v.  Fitzharris,  257  F.Supp. 
674,  683-684  (N.D.Cal.l966)  (prisons). 
Utilization  of  various  forms  of  physi- 
cal restraints  also  may  be  violative  of 
plaintiffs'  Fourteenth  and  Eighth 
Amendment  rights  when  employed  to 
control  behavior  without  first  attempt- 
ing less  restrictive  measures.  Wheeler  v. 
Glass,  473  F.2d  983,  987  (7th  Cir.  1973) ; 
Inmates  of  Boys'  Training  School  v.  Af- 
fleck, supra,  1369;  Wyatt  v.  Stickney, 
supra,  344  F.Supp.  at  401.  This  view 
also  comports  with  the  position  of  the 
Accreditation  Council.  See  Standards 
for  Residential  Facilities  for  the  Mental- 
ly Retarded,  supra,  §  2.1.8.6,  at  21.  The 
evidence  has  revealed  that  a  variety 
of  such  devices  are  employed  at  Cam- 
bridge, ostensibly  for  the  self-protection 
of  residents  and  also  attributable  to 
shortages  in  staff  to  attend  to  residents 
who  are  otherwise  likely  to  cause  harm 

Excessive  use  of  tranquilizing  medica- 
lon  as  a  means  of  controlling  behavior. 
ijTit.  mainly  as  a  part  of  therapy,  may 
ikewisejjifrirtge^nn  plaintiff-^'  right,s  un- 
der the  Fourteentb^Amendment  and  the 
Eighth  AmendmenL — N£l30ii_Y^_Heinrie, 
sttgrCj  455;^  Wyatt  v.  Stickney.  supra^ 
^4_F.Supp.  at  400.  The  evidence  also 
indicates  that  this  situation  apparently 
prevails  at  Cambridge,  primarily  for  the 
same  two  reasons  as  predicate  the  use  of 
physical  restraints:  self-protection  of 
residents  and  insufficient  staffing. 
I  [7,  8]  Apart  from  these  questionable 
practices  and  procedures,  the  overall  con- 
ditions of  plaintiffs'  confinement  may 
amount  to  a  violation  of  the  cruel  and 
unusual  punishment  clause.  Not  re- 
stricted solely  to  particular  kinds  of  pun- 
ishment inflicted,  the  Eighth  Amend- 
ment 

"also  applies  to  mere  confinement  to 
an  institution  which  is  'characterized 
by  conditions  and  practices  so  bad  as 
to  be  shocking  to  the  conscience  of 
reasonably  civilized  people.'  "  Marta- 
rella  v.  Kelley,  supra,  349  F.Supp.  at 
597,  quoting  Holt  v.  Sarver,  supra, 
309  F.Supp.  at  373. 
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As  with  the  right  to  treatment  and  the 
right  to  least  restrictive  alternatives,  de- 
termination of  whether  particular  prac- 
tices and  conditions  at  Cambridge  in  fact 
violates  these  rights  must  await  further 
determination  by  this  Court.  Having 
set  forth  its  views  on  the  pertinent  law 
governing  this  case,  the  Court  will  con- 
sult with  counsel  for  both  sides  within 
20  days  of  the  entry  of  this  decision.  At 
that  time,  further  views  may  be  offered 
as  to  the  Court's  findings  of  fact  and 
conclusions  of  law  and  what  relief,  if 
any,  may  be  accorded. 
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ISSlOn   875  Norlh  Michigan  Avenue    Chicago,  Illinois  60611 
on  AccrediiaLion  ol  Hospitals 

Accreditation  Council  for  Psychiatric  Facilities 


Walter  Wolman,  Ph.D. 

Program  Director      (312)  642-6061 


June  27,   1975 


Thomas  A.  Plepmeyer 

Nevada  Mental  Health  Institute 

Box  2460 

Reno,  Nevada  89505 

Dear  Mr.  Plepmeyer: 

As  you  recall,  at  the  time  of  the  JCAH  Board  of  Commissioners'  decision  to 
accredit  Nevada  Mental  Health  Institute  for  two  years,  the  Accreditation 
Committee  of  the  Accreditation  Council  for  Psychiatric  Facilities  also  made 
knovm  to  you  the  Joint  Commission's  policy  of  granting  no  more  than  one  year 
accreditation  to  a  facility  if  one  of  the  other  categories  of  service  receives 
less  than  two  year  accreditation.   Since  the  mental  retardation  unit  of 
Nevada  Mental  Health  Institute  received  non-accreditation  at  the  June  20,  1975 
meeting  of  the  Board  of  Commissioners,  it  is  necessary  to  reduce  the  term  of 
accreditation  of  Nevada  Mental  Health  Institute  from  two  years  to  one  year. 

Enclosed  are  recommendations  for  bringing  your  facility  into  compliance  with 
the  standards  of  the  Accreditation  Council  for  Facilities  for  the  Mentally 
Retarded.   AC/FMR  is  anxious  to  give  you  all  possible  assistance  in  your  efforts 
to  improve  the  services  that  your  facility  provides  its  residents.   If  you  have 
any  questions  concerning  the  survey  of  the  mental  retardation  unit,  please 
communicate  with  Kenneth  G.  Crosby,  Ed.D.  Program  Director,  Accreditation  Council 
for  Facilities  for  the  Mentally  Retarded. 

We  were  pleased  to  have  the  opportunity  to  survey  Nevada  Mental  Health  Institute 
and  look  forward  to  your  continued  interest  in  our  program. 


Sincerely, 

UJ.H.  St.  Louis,  FACHA 
Division  Director 
Psychiatric  Hospitals  Division 

cc:  Roger  Trousday,  Chairman  of  the  Governing  Body 

Victor  J.  LoCicero,  M.D.,.  Head  of  the  Medical  Staff 


Council  Members  American  Psychi.ilric  Asso<-i'a(/on 
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MENTAL  RKTARDATTON  rr.OCRAM 

WEVAUA  HLNTAL  llliALTIl  INSfllUTE 

RliNO.  NEVADA 


SURVEY  DATES 


Ann  Hubbard,  Ph.D. 
Michael  Coolc,  M.S. 


KOTE:   The  Mental  Retardation  Program  of  Nevada  Mental  Health  Institute,  initially 

surveyed  in  November,  1973,  submitted  a  progress  report  concerning  its  imple- 
mentation of  the  recommendations  made  in  the  report  of  that  survey  and  its 
current  self-assessraent  of  compliance  with  the  standards  with  which  its  com- 
pliance had  been  found  to  be  deficient  at  that  time.   The  present  survey  was 
directed  to  assessing  the  facility's  current  compliance  with  those  standards, 
plus  the  additional  standards  nov;  included  under  the  Council's  Topical  Re- 
quirements for  Accreditation.   All  standards  with  which  the  surveyors  found 
. the  facility  to  be  in  less  than  full  compliance  are  listed  in  this  Survey 
Report,  but  the  report  docs  not  list  all  of  the  previous  deficiencies  that 
bave  now  been  corrected  by  the  facility. 

RECOMMENIiATIONS  AND  CO>ffiEMTS  I  .     "/ 

STAND.WtDS  • 
•  ,  .         '.  REFERRED  TO 

I.   Provision  of  Active  Habilitation  Programming  to  Each  Resident 
A.  General  Requirements 

1.  The  facility  remains  unable  to  provide  all  the  services  needed     1.3.1.1.2* 
to  ensure  the  optimal  devclopmsnt  or  restoration  of  each  resi-     3.15.1* 
dent,  physically,  psychologicaLly ,  socially,  and  vocationally. 
Deficiencies  exist  in  the  provision  of  certain  aspects  of  nor- 

nalized  living  experiences  to  .ill  residents,  especially  resi- 
dents of  Unit  3  and  5,  and  services  in  speech  development,  ed- 
ucation, psychology,  recreatica,  and  physical  therapy  are  in- 
eufficient  to  meet  the  needs  of  the  residents.   The  number  of 
Individuals  admitted  as  residents  should  not  exceed  the  facility's 
provisions  for  adequate  programming. 

2.  Although  there  has  been  some  effort  to  rearrange  residents  into    1.1,5.1* 
core  appropriate  groupings,  the  total  grouping  of  programs  and  re-  2.1.1.1* 
sldcnce  units  does  not  provide  for  small  groups  of  residents  of    2.1.1.5* 
comparable  developmental  level  and  similar  training  needs.   This  ls2.5.1* 
tspccially  true  in  living  Unit  5,  whose  residents  represent  a  wide 

range  of  age  and  needs.   Tlie  living  unit  groups  are  too  large  to 
ensure  the  development  of  meaningful  relationships  among  residents 
and  between  residents  and  staff,  and  staff  shortages,  especially 
in  Unit  5,  preclude  personnel  from  giving  appreciable  and  appro- 
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prlatc  attention  each  day  to  each  resident  In  the  living  unit. 
Rotation  of  staff  In  Units  1  and  5,  and  the  need  to  borrow 
from  other  living  units  to  cover  staffing  needs  attest  to  the 
facility's  current  inability  to  provide  the  stability  of  staff 
that  is  necessai7  to  facilitate  the  development  of  residents. 

3.  The  dally  menu  should  be  posted  in  the  dining/serving  areas        3.4.6.2* 
where  food  is  brought  in  each  day.   This  is  especially  Important 

Glnce  food  service  personnel  are  not  Involved  in  serving  the 
food. 

B.  Interdisciplinary  Process  Requirements 

4.  It  Is  noted  that  the  Mental  Retardation  Program  staff  are  in  3.1.2.1* 
the  beginning  stages  of  forming  a  viable  Interdisciplinary  3.1.2.3* 
team  that  apparently  will  conform  to  the  requirencnts  of  the  3.2.3.5* 
Standards.   Workshops  concerning  the  interdisciplinary  process  3.4.3.5* 
have  been  held  and  appropriate  membership  on  the  team  has  been  3.6.5.1*. 
established.   However,  these  new  plans  have  only  been  in  effect  3.8.3.4* 
for  approximately  one  month,  and  only  one  resident  has  been  3.9.4.4  PT. 
reviewed  through  this  new  interdisciplinary  process.   The  "ward  3.10.3* 
Staffing  conferences"  in  effect  to  this  tine,  lack  the  partici-  3.12.6.2* 
pation  of  all  relevant  personnel  and  do  not  provide  evidence 

that  professional  disciplines  work  together  in  a  cooperative, 
coordinated,  interdisciplinary  way  to  meet  the  facility's 
.objectives.   It  is  noted  that  dental,  food  service,  pharmacy, 
physical  therapy,  psychological,  and  religious  services  per- 
sonnel will  be  expected  to  participate  in  the  new  interdisciplin- 
ary team  process  when  their  p.irticipation  is  relevant  to  the 
needs  of  the  resident  being  considered.   However,  this  is  not 
true  of  the  physician,  who  also  serves  patients  in  the  facility's 
psychiatric  program. 

C.  Evaluation  and  Program  Planning  Requirements 

5.  Considerable  improvement  has  occurred  in  the  facility's  ac'.iv-  (1.3.3*) 
Itics  in  accomplishing  comprehensive  interdisciplinary  evaluations  (1.3.3.1*) 
prior  to  admission  and  in  following  these  up  so  that  comprehensive  (1.3.3.2*) 
evaluations  arc  conducted  and  individual  program  plans  developed  (1.3.3.3*) 
for  each  resident,  within  one  month  after  admission.  However,  (1.3.3.4*) 
at  the  time  of  the  one  month  review,  the  team  should  develop  a  (1.3.3.6*) 
prognosis,  as  defined  in  the  Glossary  of  the  Standards,  that  (1.3.5.1*) 
can  be  used  for  programming  and  placement.  In  particular,  the  1.3.5.2* 
team  should  clarify  the  specific  goals  of  the  resident's  habili-  (1.3.5.3*) 
tatlon  program  by  stating  the:i  In  behavioral  terms. 

6.  There  should  be  a  regular,  at  least  annual,  joint  review  of  each   1.3.6* 
resident's  status,  and  this  review  should  include  consideration    1.3.6.1* 
of  the  advls.iblllty  of  continued  residence  and  alternative  pro- 
grams. 


527 


Survey  Report  -  3  -  282075 

7.  There  should  be  specific  evaluation  and  program  plans  for  each     2.1.2.1* 
resident. 

8.  Each  resident's  dally  schedule  should  not  permit  "dead  time"  2.1.2.2.1* 
of  more  than  one  hour  continuous  duration,  and  this  schedule  2.1.2.2.2* 
should  allow  for  individual  or  group  free  activities,  with 

appropriate  materials  specified  by  the  interdisciplinary  team. 

9.  The  consultant  dietitian  should  conduct  an  Initial  and  periodic  2.2.2.1.1* 
evaluation  of  each  resident's  nutritional  status,  rather  than  2.2.2.1.2* 
attending  only  residents  on  a  special  diet.  Diets  modified  in  2.2.2.1.3* 
content  or  consistency  should  be  prescribed,  reviewed,  and  ad-  3.4.3.1* 
Justed  as  needed  by  the  resident's  interdisciplinary  team. 

Currently,  diets  are  prescribed  only  by  the  physician,  with  little 
consultation  with  any  other  persons,  and  diets  are  reviewed 
only  at  the  suggestion  of  nursing  or  direct  care  staff.   Diets 
are  served  by  direct  care  personnel  and  foster  grandparents  who 
have  had  no  training  in  prepaiing  and  serving  food.   It  is 
suggested  that  the  facility  either  train  direct  care  personnel 
and  foster  grandparents  in  proper  techniques  of  serving  food, 
or  that  food  service  personnel  assume  this  responsibility. 

10.  The  facility  has  considerably  improved  its  educational  evaluation  (3.3.4.1*) 
system:   each  resident  receives  an  educational  evaluation  on  3. 3. A. 2* 
admission,  appropriate  educational  tests  are  utilized,  the  eval-  (3.3.4.3*) 
uations  provide  a  basis  for  prescribing  an  individual  learning  (3.3.4.4*) 
program  and  promptly  provide  information  useful  to  all  staff  (3.3.4.6.2*) 
working  directly  with  the  residents.   The  written  educational  (3.3.5*) 
objectives  for  each  resident  ;ire  based  on  data  and  are  in  sped-  (3.3.6*) 
£lc  behavioral  terms,  and  relevant  educational  activities  are 

conducted  to  accomplish  the  objectives.   However,  individual 
educational  evaluations  should  be  conducted  for  every  resident 
at  least  annually,  rather  than  just  for  those  under  18  years  old. 

11.  Psychological  services  should  provide  evaluation  and  assessment  3.10.2.1* 
of  individuals  and  programs,  rnd  evaluation  results  should  be  3.10.3.4.1* 
useful  for  the  development  of  written,  detailed,  specific,  and  3.10.4* 
Individualized  habilitation  pi  ogrnm  plans.  'It  is  noted  that 

there  are  several  residents,  especially  in  Living  Units  3  and  5, 
who  manifest  behavioral  problems  that  would  appear  to  require 
the  attention  of  psychological  personnel. 

12.  All  new  residents  and  any  resxdent  referred  should  receive  audio-  3.14.4.1.1* 
metric  screening,  and  all  residents  should  receive  speech  and  3.14.4.1.4* 
language  screening,  as  needed  Tliere  appears  to  be  a  lack  of  3.14.4.2.3* 
proper  equipment  to  accomplisl  this  screening,  and  an  age  limit 

of  21  years  has  been  placed  on  residents  who  can  receive  speech 
and  language  screening. 
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D.  Manap.ement  of  ProRrara  DeUvcry  Requirements 

13.  The  facility's  oreanlzation  should  be  such  that  problems  1.2.8.2.3* 
requiring  ongoing  decision-making  regarding  the  welfare  of 

the  resident  arc  handled  primarily  by  personnel  on  the  lowest 
level  competent  to  resolve  the  problem.   At  the  present  time, 
daily  ongoing  decisions,  such  as  out-of-door  activities  for 
residents,  can  be  blocked  by  other  personnel  unacquainted 
vlth  the  daily  routine  in  the  living  units. 

14.  There  should  be  an  activity  schedule  for  each  resident  that  is     2.1.2.2* 
available  to  direct  care  staff  and  implemented  daily.   It  is 

noted  that  some  residents  do  have  a  full  daily  schedule. 

15.  Each  program  group  in  the  living  unit  should  be  assigned  a        2.5.3.1* 
specific  person  who  is  responsible  for  providing  a  develop- 
mental program  of  care,  training,  and  recreation.   Presently, 

program  groups  are  not  specif:'.ed  in  the  living  units  and  lack 
of  staff  precludes  carrying  out  an  organized  developmental 
program. 

E.  Resident  Training  Requirements 

16.  Due  to  Insufficient  staff  and  the  number  of  residents  whose        2.1.1.2* 
behavior  problercs  are  not  under  control,  living  unit  staff 

Btlll  find  it  difficult  to  train  residents  in  activities  of 
dally  living  and  in  the  development  of  self-help  and  social 
skills,  especially  in  Unit  5. 

17.  The  resident's  interdisciplinary  team  should  establish  his  2.1.1.2.1* 
priority  training  needs.  Then,  each  training  program  should  2.1.1.2.2* 
specify  the  behavioral  objectives  of  the  training,  the  metVod  2.1.3.'i.l* 
to  be  used,  the  training  schedule,  the  person  responsible  for  2.1.3.4.2* 

t.   conducting  tlie  training,  and  'he  data  to  be  collected  to  assess    2.1.5* 
I  Vv"-* '  progress  toward  the  objective:?.   Such  formal  training  progiams     2.1.7.1.2* 
_.;'^  ip^hould  be  available  to  all  residents.   Residents  who  need         2.3.2.1* 
.  t\  (V       such  training,  should  be  trained  to  utilize  freedom  within        2.3.2.2* 
i        \\i/^ /and   without  the  facility's  grounds,  use  telephones  and  the        2.3.3* 
I  jJU*-V    nails,  understand  tlie  value  and  use  of  money,  and  select  and       2.3.3.1.1* 
.  vpurchase  their  own  clothing,  preferably  using  conununity  stores.    2. A. 1.5.1* 
V.>~   (l^i' Residents  should  also  be  trained  to  select  tlicir  daily  cloth-   ,   2.4.1.6* 
..^"i    Ing  and  to  have  access  to  their  own  clothing.   Accessible        j  2.4.3.1* 
'  .  .  3v>  storage  space  for  clothing  should  bo  provided  residents.   V/lien  '  , 
'^\/'^\\      residents  are  not  able  to  manage  access  to  their 'clothing-,—     t  ' 
\    '^  i\   there  sliould  be  formal  training  programs  to  teach  them  proper 
i.>^^  V  nanagcRient .  There  should  be  formal  training  programs  to  train 
•'■'■>.  \jj  residents  to  bathe  at  the  most  independent  level  possible,  and 
I  ,/,'v/  t°  utilize  the  living  unit  drinking  units.   Female  residents 
j^'  \    should  be  trained  to_attain  maximum  independence  in  caring  for 
>       ncnstrual  needs. 
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F.   Behavior  ManaRoment  Requirements 

18.  In  almost  every  living  unit,  there  are  residents  who  arc  des-  2.1.8* 
crlbed  as  difficult  to  manage.   There  should  be  provision  for  2.1.8.1* 
the  prompt  Implementation  of  appropriate  and  effective  programs  2.1.8.1.1* 
In  all  areas  of  the  facility  to  eJ iminate  the  maladaptive  be-  2.1.8.1.2* 
haviors  ttiat  are  defined  as  problems.   The  written  statement 

A   of  policies  and  "procedures  for  the  control  and  discipline  of 
I  residents  should  be  directed  toward  maximizing  the  grovith  and 
/  development  of  each  resident,  rather  than  merely  establisliing 
/  rules  for  the  use  of  restraint  and  seclusion.   These  policies 
and  procedures  should  be  available  in  each  living  unit.^It  is 
suggested  that  ^he..Mental  Retardation  Program  design  and-Obtain 
approval  for  a  separate  set  of  policies  and  procedujes_con- 
"cernTT\'eT)cT'''vJ^or~'°'3nngcmcnt ,  since  the  Nevada  Mental  Health 
Institute's  policies  and  procedures  apply  to  the  psychiatric 
program  and  are  not  appropriate  for  the  residents  in  the  Mental 
Ketardatlon  Program?^ 

19.  Physical  restraint  should  be  used  only  when  absolutely  necessary  2.1.8.6* 
and  never  for  tlie^  convenience  of  staff  or  as  a  substitute  for  2.1.8.6.1.1* 
grogYam.   Due  to  lack  of  stafl  in  some  areasT^def ic'ie'ncTes~lfi  2.1.8.6.1.1.1* 
special  services,  and  lack  of  individualized  program  plans  to  2.1.8.6.1.2* 
eliminate  maladaptive  behavior,  restraints  are  being  used.   It  2. 1 . 8.6.  l.'i* 
should  be  noted  that  a  "soft  restraint"  is  still  a  restraint  2.1.8.6.3* 

I  and  its  use  must  be  governed  by  the  standards  relating  to  re-      2.1.8.6.3.1"^' 
straints.   Restraint  orders  should  not  be  in  force  for  more        A. 2. 3. 2* 

,  than  twelve  hours  and  standing  or  PRK  orders  should  not  be  used. 

'  Residents  placed  in  restraints  should  be  checked  at  least  every 
thirty  minutes  by  trained  stai'f,  and  a  record  of  such  checks 
should  be  kept.   Opportunity  Cor   motion  and  exercise  should  be 
provided  for  not  less  than  ten  minutes  during  every  two  hours 
In  which  the  resident  is  in' restraint,   \ftien  physical  restr.<int 
Is  used,  it  must  be  an  integr.-.l  part  of  an  individual  pronraia 
plan  tliat  is  designed  by  the  interdisciplinary  te.nra  to  lead  to 
a  less  restrictive  way  of  raaniging,  and  ultimately  to  the  elim- 
ination of,  the  behavior  for  which  the  restraint  is  applied. 
The  individual's  program  plan  should  specify  the  behavior  to 
be  eliminated,  the  method  to  be  used,  the  sclicdule  for  use  of 
•    tlie  method,  the  person  responsible  for  the  program,  and  the 

data  to  be  collected  to  assess  progress  toward  the  objectives. 
The  resident's  record  should  record  all  periods  of  restraint, 
with  Justification  and  authorization  for  each  period. 

20.  /  Medication  should  not  be  used  for  the  convenience  of  staff,        2.1.8.8* 

*  I  ns  a  substitute  tor  adequate  piograomiing ,  or  in  quantitrcs         2.1.8.8.1* 
I  that  interfere  with  the  resident's  habiiitation  program.  2.1.8.8.1.1* 

Behavior  modifying  drugs  should  be  used  only  as  an  integral 
part  of  an  individual  program  plan  that  is  designed  by  the 
interdisciplinary  team  to  lead  to  a  less  restrictive  way 
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•  of  managing,  and  ultimately  to  the  elimination  of,  the  behavior 
for  which  the  drugs  are  employed.   The  program  plan  should 
specify  the  behavior  to  be  modified,  a  time-limited  prescription 
by  a  licensed  physician,  and  the  data  that  are  to  be  collected 
In  order  to  assess  progress  toward  the  treatment  of  objectives. 

21.  When  problem  or  maladaptive  behaviors  are  to  bo  modified,  the      2.1.8.10* 
resident's  program  plan  should  include  provisions  to  teach  the     2.1.8.10.1* 
resident  the  circumstances  under  which  the  behaviors  can  be  ex-    2.1.8.10.2* 
hibltcd  appropriately,  to  channel  the  behaviors  into  similar 
but  appropriate  expressions,  or  to  replace  the  behaviors  with 
behaviors  that  are  adaptive  and  appropriate.   Similar  to  the 
standards  concerning  restraint,  the  plan  must  specify  the  be- 
havioral objectives  of  the  training  program,  the  method  to  be 
used,  the  schedule  for  use  of  the  method,  the  person  respou- 
Biblc  for  the  program,  and  the  data  that  are  to  be  collectet! 
In  order  to  assess  progress  toward  the   objectives. /lfliene\er 
restraint,  behavior  modifying  drugs,  or  behavior  modifying 
techniques  involving  the  use  of  aversive  stimuli  are  employed 
to  eliminate  maladaptive  or  problem  behaviors,  the  resident's 
record  should  reflect  the  fact  that  less  restrictive  methods 
of  modifying  or  replacing  the  behavior  have  been  systematically 
tried  and  have  been  demonstrated  to  be  ineffective^ 

Attention  to  Resident  Health  Needs  Requirements 

Since  the  only  physician  asEii;ned  to  the  Mental  Retardation        3.6.1 
Trogram  has  additional  commitrccnts  to  patients  in  the  psychja-     3.6.1.1* 
trie  program  of  the  institute,  his  time  with  the  residents  and     3.6.1.2* 
their  interdisciplinary  teams,  is  limited.   Therefore,  medical 
services  can  neither  achieve  and  maintain  an  optimal  level  of 

i  general  health  for  each  resident  nor  maximize  the  normal  func- 
tion and  prevent  disability  of  residents  who  are  at  risk  of 
further  loss  of  function.   It  is  noted  that  additional  medical 
personnel  have  been  requested  to  provide  the  needed  service?;. 

23.  Kach  resident's  annual  physical  examination  should  include  in  3.6.9.2.1* 
(issessmcnt  of  the  resident's  ability  to  see  and  to  hear. 

24.  Residents  should  be  provided  with  nursing  services,  in  accor-      3.7.1* 
dance  with  their  needs,  in  order  to  encourage  maximum  self-        3.7.1.3* 
care  and  independence.   Presently,  there  is  a  need  for  health      3.7.4.3* 

,,  assessments,  written  health  care  programs,  and  adequate 
nursing  care  for  ambulatory  residents,  other  than  distributing 
Taedicatlon  and  taking  care  of  emergencies.   There  should  be 
r.dequato  nursing  care  plans  for  preventing  disability,  espec- 
ially with  the  low-iunctional-level  residents  in  Living  Unit  1. 

25.  Additional  qualified  professional  personnel  arc  needed  to  2,1.8.7.1* 
adequately  supervise  the  use  of  mechanical  supports  so  that  2.1.8.7.2* 
oil  supports  reflect  concern  for  good  body  alignment,  circulation,  2.1.8.7.3* 
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and  allowance  for  change  of  position.   The  use  of  a  mechanical 
support  should  be  specified  in  the  resident's  program  plan. 

R.  .Ilabllltation  Services  Requirements 


f 


26.  Since  the  present  socijil juorke_r_nelthor_pqss_esse_s_.the_qualifi-     1.4.2.4* 
cations  requirctrTor^indcpcndent  practice  nor_receives_super-      3.13.13.7 
vision  from~qu.VliiEie"d  social  workers  ,"  ,£iJ}i^cal__jU;jidnjj:^_jjf_pro- 
Te'sslonal  conduct,  as  developed  by  the.  l(ati_qnal  AsGociation  of^ 
gbTraifWorice rs .""are'riotbcinE  upheld  in  the  facility . 

27.  Deficiencies  in  speech  pathology  and  audiology,  education,  3.1.1* 
psychology,  recreation,  and  physical  therapy  prevent  compliance  3.3.1* 
with  the  requirement  that  services  be  provided  so  that  the  op-  3.9.1.1.2 
tiinal  development  of  each  resident  can  be  realized.   Education-  3.10.1* 
al  services  are  available  only  to  residents  bef-een  the  ages  of  3.11.1* 

5  and  18,  rather  than  to  all  residents,  regardless  of  level  of  3.12.1* 
retardation,  age,  or  physical  disability.  Since  there  is  only  3.1A.1* 
one  physical  therapist  serving  the  entire  facility,  including  . 

ithe  geriatric  and  psychiatric  populations,  these  services  tre 
not  available  to  all  resident:;  who  could  benefit  fron  them. 
Psychological  services  are  needed  to  achieve  the  optical  devel- 
opraent  of  each  resident,  especially     residents  displaying 
behavioral  problems  in  Living  Units  3  and  5.   The  facility 
finds  it  difficult  to  provide  recreational  services  for  each 
resident,  unless  direct-care  staff  work  overtime  so  that  resi- 
dents can  attend  programs.   Religious  services  should  be  avail- 
able to  residents,  in  accordance  with  their  needs,  desires, 
capabilities,  and  basic  right  to  freedom  of  religion.   At_  the  ' 
present  time,  staff  is  not  sure  of  the  needs  of  the  residents 
nor  has  it  determined  the  desires  of  the  residents  or  their 
parents.   Speech  and  hearing  services  are  not  available  to 
residents  over  the  age  of  21,  and  some  residents  under  21  who 
need  these  services  are  not  able  to  receive  them. 

28.  There  should  be  a  current,  written  policy  encouraging  resi-  1.4.6.2* 
dent  training  for  productive,  paid  emplo>incnt .   The  facility  3.15.2* 
should  develop  a  system  whereby  the  ultimate  objective  of  3.15.7* 
vocational  rehabilitation  services  would  be  to  assist  every 

resident  to  move  as  far  as  he  can  along  the  continuum  from 
vocational  ^function  to  remunerative  employment  and  entry 
Into  the  mainstream  of  society  as  an  independent  citizen  ard 
worker.   At  the  present  time,  there  is  a  lack  of  prevocational 
services  to  develop  work  readiness  in  residents. 

29.  Food  services  personnel  should  cither  be  responsible  for  serving   3.4.4.6* 
food  in  the  dininp/scrving  areas  on  the  living  units  in  order 

to  maintain  sanitary^  standards  or  they  should  adequately  super- 
vise trained  direct-cnrCand  foster  grandparent  personnel  in 
serving. 
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I.   Staff  TralninR  nnd  Consultation  Requirements 

30.  Formal  training  programs  should  be  developed  to  train  direct-      2.2.4.2* 
care  staff  and  foster  grandparents  to  utilize  proper  feeding 
techniques.   It  is  suggested  that  when  an  interdisciplinary 

team  Is  considering  approaches  to  remediating  the  feeding 
difficulties  of  a  resident,  the  foster  grandparent  feeding 
that  resident  should  be  a  member  of  the  team. 

31.  Psychologists  should  provide  Intensive  training  to  living         3.10.1.1.2* 
unit  staff  in  changing  and  modifying  behavior,  so  that  staff 

can  meet  their  responsibilities  to  the  residents  in  the  areas 
of  training  and  managing  maladaptive  behaviors. 

•:J.  Staffing  Requirements 

32.  There  Is  still  insufficient  staff  in  the  resident  living  2.2.3.4* 
units  to  carry  on  programs  as  required  by  the  Standards.  2.6.1* 
Additional  food  service  staff  is  necessary  to  adequately  3.3.8* 
supervise  the  serving  of  food  to  the  residents,  and  the  3. A. 12* 
dining  room  should  be  suf f icii>ntly  staffed  for  the  directicn  3.7.7* 

of  self-help  eating  procedures  and  to  assure  that  each  3.9.8  PT.* 

resident  receives  an  adequate  amount  of  food.   Additional  3.10.9* 

education,  nursing,  physical  therapy,  psychology,  recreation,  3.11.12* 

religious,  social  services,  and  speech  and  hearing  staff  are  3.12.7 

needed  to  provide  each  resident  with  the  necessary  and  appro-  3.13.13* 

priate  evaluation  and  therapy  services.  .  3.14.10* 

K.   Documentation  Requirements 

33.  As  previously  noted,  the  facility  is  beginning  to  utilize  4.1.1.1* 
an  interdisciplinary  process  which  includes  a  conprelicnsive  4.1.1.2* 
evaluation  of  each  resident.  This  process,  however,  has  4.2.3.3* 
not  yet  been  completed,  and  the  results  have  not  yet  been  4.2.3.4* 
entered  in  the  record  of  every  resident.  Similarly,  a  spec- 
ific habilitation  program  plan  devised  to  meet  the  resident's 

needs,  with  goals  stated  in  behavioral  terms,  is  not  avail- 
able for  every  resident.   The  results  of  the  annual,  joint 
review  should  be  recorded  in  the  resident's  record,  and  data 
should  be  collected  conccrninj;  at  least  the  resident's 
priority  training  needs  with  tufficicnc  frequency  to  deter- 
mine the  progress  of  the  resident  and  the  effectiveness  of  his 
program. 

L.   Facilities  and  Equipment  Roqu\rcments 

34.  Provisions  should  be  made  to  furnish  nnd  maintain  in  good         2.4.7* 
repair,  and  to  encourage  the  use  of,  hearing  aids,  eyeglasses, 

and  other  prosthetic  devices  necessary  to  increase  the  com- 
petence of  residents.   Presently,  staff  seems  to  show  little 
concern  when  such  devices  arc  lost  and  become  unavailable  to 
residents. 
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35.  The  design  and  furnishing  of  the  living  units  should  2.7.1.2* 
be  appropriate  to  a  program  based  on  normalized  living,  2.7.5* 
developmental  orientation,  and  intensive  training.  3. A. 15.1. A* 
Toilets,  showers,  tubs,  lavatories,  and  closets  should 

be  located  to  facilitate  training  toward  maximum  self- 
help  by  residents,  including  the  severely  and  profoundly 
retarded  and  the  multiply-handicr.pped.   Lack  of  appro- 
priate living  unit  design  and  furnishings  continues  to 
hinder  resident  living  and  programming  in  all  living 
units  except  Unit  2.   Food  service  facilities  are  inade- 
quate for  servlng..food  in  the  dining/serving  areas'Ton"  the    \  yfo- 
llving  units.   The  facility  should  improve  the  physical      ;  ^  ' 
arrangements  for  serving  food,  in  order  to  nalntain  pro-   / 
per  sanitation  and  food  temperatures.   It  is  suggested 
that  the  steam  table  that  is  available  in  one  dining/ 
serving  area  be  utilized  as  soon  as  possible. 

II.   Provision  of  Services  Within  a  Nonnalizod  and  Normalizing  Environment 

A.   General  Wormalization  Reguirencnts 

36.  The  facility  accepts  and  atteiipts  to  implement  the  prin-  1.1.1.1* 
ciple  of  normalization.   However,  with  the  exception  of  son.e       1.1.2* 
Improvements  in  Living  Unit ^,  it  has  hcGn~rmabrc'~to  modify        1.1.2.1* 
the'cnvironTcnts  in  which  the  residents  live  so  as  _to  be  in 
compT:Tancc~with''t^is_ standard.   Although  the  name  of  the   "" 
facility  has  been  changed  from  "state  hospital"  to  "mental 
health  institute",  there  are  still  individuals  who  refer 
to  the  facility  as  a  hospital  and  to  the  living  units  as 
wards.   Staff  should  refrain  from  calling  adult  residents 

children"  or  "patients",  and  residents  residing  in  Living 
Unit  1  should  not  be  called  "babies",  when  they  are  not 
infants. 


a(^-i^'^^~ 


37.  Food  left  on  regular  tables  for  up  to  two  hours  before  being       2.2.2. 7. A* 
served  to  residents  is  neither  appetizing  nor  at  the  proper 

temperature.  As  suggested  previously,  the  steam  table  that 
Is  not  being  utilized  should  be  xcactivated  as  soon  as  pos- 
sible. 

38.  Residents  should  wear  their  oiai  clothing.   The  sharing  of  2.3.1.1* 
underwear  and  socks  in  Units  2,  3,  and  5  should  be  discontinued. 

39.  Menstrual  supplies  should  be  of  the  same  diversity  available       2. A. 1.6.1* 
to  all  women  in  the  community. 

B.   Community  Integration  Requirements 

AO.   Residents  should  attend  conimunlty  religious  programs  wlicnever      1.1. A. 2 
possible. 
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41.  In  accordance  w^th  the  normalization  principle,  professional       3.1.1.2* 
services  In  the  cocmunlty  should  be  used  as  extensively  as 

possible.   Wlien  r.erviccs  are  rendered  in  a  residential  fac- 
ility, these  services  should  be  at  least  comparable  to  those 
provided  the  nonretardcd  in  the  community.   The  adult  educa- 
tion and  speech  therapy  services  provided  in  the  facility  are 
not  comparable  to  those  provided  in  the  community. 

■  C.   Integration  of  Multihandicappod  Requircncnts 

42.  Toilets  and  bathing  appliances  should  be  equipped  for  use         2.7.5.3* 
by  the  physically  handicapped.   There  should  be  at  least  2.7.5.4.1* 
one  toilet  in  the  living  unit  that  is  accessible  to  residents 

in  wheelchairs. 

D.  Khythm  of  Life  Rcquireir.ents 

43.  'The  pattern  of  living  in  the  living  unit  should  resemble  2.1.3* 

that  of  nonretardcd  persons  of  the  same  age  living  in  the 
community,  unless  departures  £.re  justified  on  the  basis 
•  .    of  maximizing  the  development  of  the  residents.   Presently, 
there  is  very  little  individualization.  /  Residents  must 
arise  at  approximately  5:30  to  6:00  o'clock  in  the  Dorning 
and  there  is  no  change  in  this  schedule  on  weekends  or 
holidays . 

44.  Multiply  handicapped  and  nonair.bulatory  residents  should  spend  2.1.3.2.2* 
at  least  25%  of  their  waking  cay  out  of  their  bedroom  area  and  2.1.3.2.4* 
be  rendered  mobile  by  various  methods  and  devices.   Since 

Iilving  Unit  1  is  a  bedroom  area  for  nonambulatory  residents, 
it  Is  difficult  to  get  the  residents  away  from  the  area  except 
at  meal  times  and  for  limited  special  activities.  Additional 
specialized  or  customized  mobility  equipment  is  needed  to  mjve 
residents  to  other  areas. 

45.  All  residents  should  have  planned  periods  out  of  doors  on  c  2.1.3.3* 
year-round  basis,  weather  permitting.  Birthdays  should  be  2.1.3.5* 
Individually  observed.  There  is  sometimes  as  .Tiuch  as  16  hours  y  2.2.2.4.2* 
between  a  resident's  evening  meal  and  the  following  breakfast.  ',■  . 
It  Is  suggested  that  meals  be  scheduled  so  that  this  situation  \  , 
docs  not  occur.  /^ 

E.  Physical  Environment  Requirements 

46.  Despite  conscientious  efforts  on  the  part  of  staff,  the  lack  2il.l.3* 
of  staff,  especially  in  Living  Units  3  and  5,  precludes  the  2.2.3.2.3* 
maintenance  of  a  warm,  family-  or  home-like  environment  that  Is  2.4.1.5.2* 
conducive  to  optimal  development  of  the  residents.   The  living  2.5.4* 
units  should  be  arranged  to  simulate  a  l\omc  and  encourage  a  2.7.2* 
personalized  atmosplierc  for  small  groups.   The  lack  of  furniture  2.7.2.3* 
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and  funlshlngs  In  some  living  units  creates  a  sterile,  hosp-        2.7.3.9.1* 
Ital-llke  environment.   Similar  to  a  home  situation,  residents      2.7.3.9.2* 
should  be  allowed  free  use  of  all  living  areas  within  the  liv-      2.7.5.1* 
Ing  units,  v;lth  due  regard  for  privacy  and  personal  possessions.    2.7.5.2* 
Residents  continue  to  eat  in  large  central  dining  areas,  rather     2.7.5.4.3* 
than  in  normalized,  home-like  areas.   Although  most  residents 
have  some  personal  storage  space,  a  few  do  not  yet  have  wardrobe 
cabinets  for  their  clothing  nor  places  to  store  their  personal 
play  equipment  or  individually  prescribed  prosthetic  equipment. 
/^*iill°Hil!i-AJUlL£_hAS_JULoyJdc^^xAvACy-~curJ;«i4ns„j!nd.  doors^  in  some 

living-unit  toilet  areas, _indi_vidual_  privacy  is  not  provided 
i   for  toilets,  bathtubsj  and  showers  in  ali.areas.   The  practice 
V-of ~group~tathing,  for  example,  in  Unit  2,  prevents  bathing 
I  being  conducted  with  due  regard  for  privacy.   The  arrar.gement 
'of  toilets,  showers,  bathtubs,  and  lavatories  should  approximate 
normal  patterns  in  homes,  and  toilet  tissues  should  be  readily 
accessible  at  each  toilet. 

III.   Assurance  of  Rights  of  Residents  and  their  Fanilies 

A.  Cencral  Rights-Assurance  Requirements 

No  deficiencies  noted.  ' 

B.  Rights  of  Residents  Requirements 

A7.  When  a  resident  attains  majority,  or  if  he  becones  emancipated  1.3.6.2.1* 

prior  thereto,  his  annual,  joint  review  should  include  consid-  1.3.6,2.2* 

eration  of  his  need  for  remaining  in  the  facility,  his  need  1.3.6.2.3* 
for  guardianship,  and  the  exercise  of  his  civil  and  legal  rights. 

A8.   Participation  in  religious  programs  and  practices  should  be         3.12.4,1* 
voluntary,  in  accordance  with  tlie  wishes  of  the  resident,  if  he 
can  express  then,  or  with  the  wishes  of  his  parents  or  guanlians. 
Staff  is  presently  in  the  process  of  discovering  the  desire:;  of 
the  resident  and/or  his  parents  concerning  this  issue. 

C.  Rights  of  Families  Requirements 

49.   The  written  policy  concerning  visiting  hours  for  relatives  1,2.11.8* 

should  be  revised,  and  relatives  should  be  allowed  to  visit         2.1.8.1.3* 
at  any  reasonable  hour,  and  without  prior  notice.   Policies 
and  procedures  on  control  and  discipline  sliould  be  available 
to  parents  or  guardians. 

IV.   Kffective  Administrative  Practices 
A.   General  Administrative  Requiromcnts 
\  50.  Adequate,  modern  administrative  support  from  the  state  7.1.1* 
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level  should  be  provided  to  efficiently  meet  the  needs  of, 
and  contribute  to,  procmm  services  for  residents,  and  to 
facilitate  attainment  of  the  goals  and  objectives  of  the 
facility.   It  is  evident  that  the  austerity  freezes  have 
severely  affected  the  provision  of  adequate  services  to 
the  residents,  and  if  funding  remains  low  and  staffing  re- 
quests are  not  granted,  the  facility  will  continue  to  find 
it  difficult  to  provide  even  minimal  services  for  residents. 

B.  CoinniunicaCion  Requirements 
No  deficiencies  noted. 

C.  Records  Requirements 

51.  There  is  a  need  for  a  more  formal  and  systematic  method  of         1.2.9.7* 
collecting  and  recording  accurate  data  that  describe  the  pop- 

i.lation. 

D.  Research  Requirements 

llo  deficiencies  noted.         .       ' 
V.  Maintenance  of  a  Safe  and  Sanitary  l.nvironment  RoquircgicntG 

52.  There  should  be  handwashing  facilities  with  hot  and  cold  2.2,5.1* 
water,  soap,  and  paper  towels  adjacent  to  each  food  service 

area  in  the  living  units. 

53.  The  requirements  of  the  National  Fire  Protection  Association        6.1.1* 
Life~Safety"'Code,"l970  pditior,  .ire.  not,  ji!ct,.at_ tliis  time.  As        6.1.2* 
explained  in  the  progress  report  submitted  by  the  facility. 
Similarly,  strict  compliance  with  fire  safety  requirements 
has  not  been  achieved. 

5A.   Hvery  person  engaged  in  the  sr-rving  of  food,  including  direct       3,4.12,6.1 
•  care  personnel  and  foster  grandparents  should  annually  be 

medically  determined  to  be  free  of  any  disease  in  a  communicable 
etagc. 


537 


Survey  Report  -  13  -  282075 


The  Mental  Rctardntion  Procrara  of  the  Nevada  Mental  Health  Institute  has  continued 
Ite  difficult  evolution  toward  achieving  a  developmental  and  training  orientation 
for  meeting  tlie  needs  of  its  residents.   Once  the  stepchild  of  a  larger  psychiatric 
program,  the  Mental  Retardation  Program  has  made  considerable  progress  in  establish- 
ing its  own  identity.   It  is  lioped  that,  v;ith  the  guidance  of  a  new  administrator  and 
with  financial  support  from  the  state,  this  program  will  eventually  be  able  to  pro- 
vide the  services  necessary  to  meet  the  needs  of  all  its  residents. 

Difficulties  still  remain  due  to  Insufficient  staff  at  both  the  direct-care  and  pro- 
fessional levels,  as  well  as  inadequate  living  unit  design  and  furnishings.   Progress 
has  been  made  in  Unit  A,  where  residents  enjoy  a  more  home-like  atmosphere  and  main- 
tain tlieir  own   possessions,  but  Units  3  and  5  still  lack  the  barest  semblance  of  a 
home-like  or  normalizing  environment. 

Staff  are  enthusiastically  undertaking  a  new  interdisciplinary  process  which  should. 
In  time,  bring  tlie  facility  into  compliance  with  the  standards  regarding  the  team's 
membership  and  function. 

The  community  is  becoming  more  aware  of  the  needs  of  the  residents   in  the  program, 
and  hopefully,  will  be  helpful  in  persuading  state  officials  to  provide  adequate 
funding  for  better  staffing  ratios  and  better  living  conditio.is  for  the  residents. 

Reference  is  made  throughout  this  report  to  the  Standards  for  licsldential 
FaciJities  for  the  Mentally  Retarded.   Item  numbers  not  cncios.>d  in  parentheses 
Indicate  Standards  with  which  less  than  full  compliance  has  been  found.   Category 
A  items  are  indicated  by  an  asterisk. 

Rating  by  Accreditation  Council,  June  11,  1975.   No  accreditation. 
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T"iOirin  liSSiOn    R75  North  Michigan  Avenue    Chicago,  Illinois  60611 
oi'  Accreditation  of  llospitals 


April  18,  1975 


Thomas  A.  Picpmcycr 

Nevada  Mcacal  Health  Institute 

Box  2460 

Reno,   Nevada     89S0S 


nrT/-"'(;»     Jgfin  D.  Porterfield,  M.D. 
''^^^Et  V  CLx    '.  Director 


APR2  8;975 


(312)  W2-6061 


Dear  Mr.  Piepraeycr: 


N'EVADA 

Vf NTAt  HCALTH 

<^INSriTUTE  ^ 
The  Joint  Coraraission  is  pleased  to  inforS^'^yojttliirf'your  facility  has  been  awarded 
two-year  accreditation.  This  decision  has  been  made  by  the  Board  of  Comioissioners 
upon  review  of  the  recommendations  of  the  Accreditation  Council  for  Psychiatric 
Facilities. 

The  Joint  Cotamission  considers  accreditation  maintenance  as  on  ongoing  educational 
activity,  to  be  carried  on  throughout  the  two-year  period  for  which  your  facility 
is  accredited.  For  that  reason,  the  Joint  Coninission  has  prepared  the  enclosed 
list  of  recommendations  and  comments  based  on  what  it  believes  to  be  the  areas  in 
need  of  further  improvemant.  These  recommendations  might  be  considered  your  educa- 
tional objectives  in  regard  to  accreditation  and  should  be  put  into  effect  before 
the  next  visit  by  surveyors  from  the  Accreditation  Council  for  Psychiatric  Facilities. 

Copies  of  this  letter  with  the  recommendations  are  being  mailed  to  the  Chief  of  the 
Medical  Staff  and  Chairman  of  the  Governing  Body  of  your  facility,  with  whom  this 
Inforaation  must  be  shared.   Since  these  rcconnendations  are  considered  confidential 
on  the  part  of  the  Joint  Corainission,  their  further  release  is  a  matter  for  your 
mutual  consideration  and  decision. 

Accreditation  is  not  transferable.  Any  major  change  of  name,  ownership,  control, 
merger,  change  in  its  capacity  or  in  the  category(ies)  of  service  rendered,  should 
be  reported  \riLhout  delay  to  the  Joint  Comaission  for  decision  as  to  the  maintenance 
of  the  facility's  accreditation  status.  Failure  to  comply  will  jeopardize  the 
accreditation  status  of  the  facility. 

The  Joint  Commission  wishes  to  commend  you  for  maintaining  standards  deserving  of 
accreditation  and  for  your-  constant  effort  to  improve  the  quality  of  patient  care  • 
rendered  by  your  facility.  Should  you  have  any  questions  concerning  the  accredi- 
tation status  of  your  facility  or  the  enclosed  list  of  recommendations,  please  feel 
free  to  communicate  with  us  at  your  convenience.  Our  staff  will  be  pleased  to  help 
you  in  any  possible  way. 


Sincerely, 
5ohn  B. 


Porterfield,  M.D. 


JDP:dd 
Ends. 


cc:     Roger  Trounday,    Cliairoan  of   the  Governing  Body 

Victor  J.    LoCicero,   M.D.,   Head  of   the  Medical  Sc;i 
Surveyor:      Robert  T.    lleuitt,   M.D. 
Survey  Date:     February  19-20,   1975 


Member  OrK.ini/ntions 


American  Collei.e  of  I'hysirinns      Anicricjn  CoIIorp  of  Surr.i"on$ 
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_^ i.^_,-oji    t./jMorin  Michigan  /wcnue     Lhiciuio, Illinois  00611 

on  AccrcdiUUiun  of  hu  ^pilals 
.AccredilaLion  Council  lor  PsychiaLric  faciliUcs 

A     ^1   ift     1Q7S  Jack  W.  While,  DMA. 

April  10.  iv/3  Pfocram  Director   (312)612-6061 


Thomas  A.  Picpmeyer 

Chief  Administrative  Officer 

Nevada  Mental  Health  Institute 

Box  2«60 

Reno,  Nevada  89505 

Dear  Mr.  Piepmeyer: 

The  Accreditation  Committee  of  the  Accreditation  Council  for  Psychiatric 
Facilities  was  pleased  to  have  the  opportunity  to  recommend  that  Nevada 
Mental  Health  Institute  receive  accreditation  for  a  period  of  two  years. 
The  Committee  gave  careful  consideration  to  this  matter  and  has  directed 
that  you  be  notified  of  an  important  point  relative  to  the  accreditation 
status  of  your  facility: 

According  to  Joint  Commission  policy,  if  an  accreditation 
program  recommends  one-year  accreditation  or  non-accreditation 
for  one  category  of  service,  no  other  category  of  service  shall 
receive  more  than  one-year  accreditation.   Consequently,  if  the 
survey  of  the  retardation  service  of  your  facility  were  to  result 
in  less  than  two-year  accreditation  for  that  service,  then  the 
period  of  accreditation  for  the  entire  facility  would  be  reduced 
to  one  year. 

We  trust  that  your  accreditation  survey  will  be  a  positive  influence  in 
the  provision  of  quality  services  to  your  patients  and  look  for^;ard  to 
working  with  you  in  every  way  possible  toward  our  comnon  goal  of  serving 
the  Dientally  ill. 

Sincerely, 


y/zv^t^^-^ 


J.H.  St.  Louis,  FACHA 

Division  Director 

Psychiatric  Hospitals  Division 


JllS/tw 


Victor  J.  l.oCicoro,  M.D.,  Head  of  the  Medical  Staff 
Roger  Trounday,  Chairman  of  the  Governing  Body 


Council  Members  /mcric.in  r5)c/ii.ilric  AssociKion 

Aiiwiian  /\i.i<;cmy  of  Child  PsycUhlry  Miochlhn  t.l  M.nt.i(  llr.illh  AdnunisUMors 

Amciicin  /is.<oii.ili<)r)  oil  ^i.•llt.p(  IVfiriVncy  Njlion.i/  AaiH  i.ttiwini  PnvMv  ISyi  lii.Hnc  llofpiljls 

Anwiicin  AudCilioii  ol  l^yclthUic  Se/Wccs  lor  a<ihln-n  NMk'ial  AwKi.tUon  oi  5MK-  M.-nl.i/  /(r.ifl'i  r,oy.r.v:< 

American  llo^piUl  Ajsoculio..  Nal-onj/  C,nm.,l  ol  Cor.mwnily  ^tc<.t..;  I k:M,  Cnw 
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NF.VADA   I11:!:TAI.   llF.M.Tll    TNSTITUTl-: 

Kii:NO,  ni:V"a"i)A 

PARTICUI-Ar.  ATTliNTlOM   IS   DRAW  TO  THE  MAJOR  DEl'lCIEN'CIES   OUTLINED  AKOVE  IN 
SECTIONS: 

KNVIKOKHENT 

BIKTETIC   SERVICES 

PATIENT   EDUCATIO:!    SERVICES  ^^ 

PSYCllOI.OGICAl,   SERVICES  ^^' 

OUTPATIENT   SERVICES 

PARTIAL  HOSPITALIZATION   SERVICES 

PllAPJ-lACEUTlCAL  SERVICES 

THESE  AND  OTHER  DEFICIENCIES  MUST  EE  CORRi:CTED   IN  ORDER  THAT  ACCREDITATION 
MAY   BE  M/.TNTAINED. 

FOR  A  FULLER  UNDERSTAIWING  OF  THESE  RECOC-IEMDATIONS,    FJ;FERENCE   SHOULD  BE 
MADE  TO: 

ACCREDITATION  MANUAL  FOR  PSYCHIATRIC  FACILITIES 
RATING  BY  BOAPvD  OF  COI-UilSSIONERS:      TWO  YEARS  ACCREDITATION 
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NEVAPA  ;I'.:MTAL  lll'Al/l'll   INSTITUTr> 

ri!:no,  ni:vaoa 

DATE  or  suivX'iiY  suKVF.YOR  R|i^'i!;-l'i""_s 

"F^bnlnry  r9-20,  1975    R.T.  llEWliT,  M.n.      JO.SKl'li  II.  ST.  LOUIS,  FACIIA. 

DEMElllA  DEMOirrE 

RECOMMi:iJiJATIONS  AK'.O  COMMENTS 
EnviroriRcnt 

1.   In  buildinfjs  housinj;  patients  all  toilets  should  haveseats, 
with  particular  reference  to  Unit  9. 

Dietetic  Services 

1.  The  dietitian  or  appropriate  person  should  participate  in  clinical 
rounds  and  conferences. 

2.  The  port-time  dietitian  s.hould  increase  the  numbers  of  consultat  Lor. 
hours  at  the  facility  to  provide  better  supervision  for  special 
diets. 

Social  \\'ork  Services 

1.  The  organization  plan  should  be  updated  at  least  annually. 

Patient  Education 

i.   All  personnel  should  document  their  patient  education  services 
in  the  medical  record. 

Psycholor.ical  Services 

1.  There  should  be  available  a  sufficient  number  of  appropriately 
qualified  staff  and  necessary  supporting  personnel  to  provide 
psychoj.ogical  services.  - 

Outpnticnt  and  Partial  Hospitalization  Services 

1.  There  should  be  a  written  plan  for  the  referral  of  patients  for 
services  not  provided  by  tlie  facility. 

Pastoral  Services 

I.  Pastoral  services  should  have  adequate  fundins  to  acliicvc  its  goals. 
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CHARLES  n.  DICi:SO/4,  Ph.D. 

Adnilnlttiatot 

McHTAl  Htcici^c  ako 

Mental  RcTAhOATiott 


D^^ISION  OF  MtNTAL  HYGIEh"^ 
..ND  MENTAL  RETARDATION 

4COO  KIET2KC  Lane.  Suite  IOO 


RENO.   NEVADA 
<702)   704-4( 


CD502 


lACi:  MIDOI.L'COM 
soclofc  Admt'ni'.rroror 
Mcnfof  KtioittMion 


April  3,  1975 


MEMORANDUM 


Subject: 


Seijaior  Mary  Gojatk 
USenator  Joe  Neal 

Charles   R.    Dickson,    Ph.D.,    Administrator  I^JcJ 

Division  of  Mental  Hygiene  and  Mental   Retardation 

Protection  of  Mental  Health  Clients  From  Unusual  Experimental 
Treatment 


During  my  testimony  of  April  1,  1975,  on  Senate  Bill  37A,  there  was  some 
discussion  regarding  the  need  to  protect  clients  from  unusual  or  experimental 
therapies  such  as  psychosurgery,  (e.g.,  lobotomy)  and  electro-convulsive 
therapy  (shock  therapy).   This  concern  was  related  to  the  fact  that  in  Section 
50-l-(d),  of  the  proposed  legislation  client-s  may  be  given  treatment  without 
their  consent  if  the  situation  is  thought  to  be  a  medical  emergency  resultin 
in  a  danger  to  the  client  or  to  others.   Attached  is  a  proposed  addition 
to  Section  50-1,  which  would  provide  protection  to  the  client  in  these  cir- 
cumstances. 

I  have  also  attached  for  your  information  some  material  on  psychosurgery 
and  electro-convulsive  treatment,  two  of  the  more  controversial  forms  of 
medical  treatment  used  with  persons  experiencing  mental  health  problems. 

The  material  on  psychosurgery  (see  attachment  No.  2)  indicates  that  there 
is  increasing  utilization  of  these  techniques  with  a  wide  range  of  problem 
areas  including  hyperactive  children,  compulsive  gambling,  depression, 
agrossive  behavior  and  emotional  problems  in  the  elderly.   The  data  indicate 
that  between  600  to  1000  cases  of  psychosurgery  are  performed  each  year 
in  the  United  States  and  that  there  is  a  consensus  of  agreement,  according 
to  psychiatrist  Dr.  Peter  Breggin,  that  there  is  a  "massive  increase  in 
psychosurgery  to  rival  the  wave  of  50,000  two  decades  ago." 

The  National  Institute  of  Mental  Health  issued  some  Interim  recommendations 
on  psychosurgery  in  197A.   In  these  recommendation  which  are  attached  the 
N.I.M.H,  recommends: 


Psychosurgery  should  be  regarded  as  experimental  thcr.ipy  at  the 
present  time. 
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2.  No  psychosurgery  should  be  performed  on  involuntarily  confined 
persons,  or  persons  incnpable  of  givinn  consent,  cither  by  reason 
of  ace,  or  mental  condition. 

3.  A  registry  should  be  established  to  monitor  psychosurgery  practice 
and  to  provide  a  continually  updated  source  of  information  about 
the  extent  of  the  practice,  the  type  of  patient  selected  and  the 
outcome  of  the  treatment. 

A  second  widely  used  controversial  technique  is  electro-convulsive  treatment 
which  involves  the  application  of  electricity  to  the  brain  in  order  to  stim- 
ulate seizures.   Attachment  No.  3,  summarix.es  information  on  the  experimental 
evaluation  of  ECT  effectiveness.   In  general,  it  would  seem  that  there  is 
evidence  that  ECT  may  cause  negative  side  effects,  such  as  memory  loss  for 
significant  periods  of  time,  a  diminished  ability  to  learn  new  tasks,  a 
reduction  of  attention  span  and  physical  problems  such  as  stress  ulcers, 
renal  disease  and  spontaneous  seizures.   Dr.  James  Inglis,  states  in  a  1970 
article  (summary  attached)  appearing  in  the  British  Journal  of  Psychiatry 
that  the  effects  on  memory  loss  and  learning  ability  as  a   result  of  ECT 
resemble  the  results  of  a  temporal  lobectomy,  a  psychosurgical  procedure. 

The  attached  information  on  ECT  seems  to  cast  serious  doubt  on  the  effective- 
ness of  ECT  as  a  treatment  procedure.   Several  studies  have  suggested  that 
there  is  no  difference  betv;een  the  therapeutic  effectiveness  of  ECT  and 
drug  therapy. 

I  hope  this  material  is  informative.   Should  you  desire  further  information 
or  require  clarification  of  the  attached,  please  contact  me. 

CRD:KJS:kec 
enclosure 

cc:     Senator  I.ee  Walker,  Chairman 

Senate  Committee  on  Health,  Welfare  and  State  Institutions 
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REPORT  Robert  Plotkin 

>  Mental  Health  Law  Project 

8/14/75 

1 .  Computers 

No  concrete  evidence  of  obuse,  except  some  Social  Security  numbers  were  in  system 
for  retarded  -  unclear  if  still  there. 

Systems  -  mental  retardation  system  (Pomona  State  Hospital)  Las  Vegas  data  gathering 
system.     Mental  Health  Institute  working  on  one. 

Monitor  -information  goes  into  computer,   identifiable  patients?     If  patients  identified, 
informed  consent  needed. 

2.  Mental   Retardation  pol  icies/problemv^'bill 

Failed  evaluation 
Stotute  inodequote 
Potential  computer  problem 

3.  Human  Rights  Committees 

No  unifonn  principles 

Reno  Mental  Health  Center  has  existed  6  months,   met  once,   3  staff  people  ore 
its  members. 

Mental  Health  Institute  has  one  since  July,  4  staff  people,    1  ex-patient  (vacant), 
an  ombudsman  (staff  member). 

No  outside  representatives,  no  parent  representatives,  no  consumer  representatives. 
Does  it  apply  to  mental  retards?     How  do  they  complain? 

4.  Consent/Release  forms 

Varied  and  inconsistent 

No  uniform  principles 

Some  in  use  at  present  illegal 

5.  Experimentation/Behavior  Modification 

Admit  that  behavior  modification  exists 
No  uniform  policies  for  monitor/approval 
No  definitions  of  "aversive  therapy" 

6.  Selective  treotment/excluding  certain  types  from  hosoitol . 

True  that  non-acute  organic  brain  syndromes  not  being  admitted. 

Reason    -    phase  out  non-mental  ill  patients 

Problem    -    not  generally  known,  abrupt  change  from  post  practice,  no  alternative 
provisions  available  for  those  people. 

Watch  out  for  addicts  and  alcoholics  also  being  refused  admission. 
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7.  Cruelty/brutal  ify 

No  major  ol  legations. 

Battaca  bats  at  Reno  Mental  Health  Center  no  longer  used,   has  literature 
to  support  use. 

Improper  drug  use  -  doctor  accused  has  been  "pushed"  into  retirement,  no 
other  allegations. 

"Time  out"  rooms  at  Reno  Mental  Health  Center  being  turned  Into  offices, 
not  used  since  June  26,    1975  -    follow  up  on  this. 

8.  Inadequate/ Improper  use  of  mental  health  technicians 

Admit  problem  In  rural  clinics.     Say  they  can't  get  enough  professionals  to  go  Into 
rural  areas  and  live,   feel  that  technicians  are  better  than  nothing. 

9.  Administrative  Regulations  (Division  level) 

Virtually  non-existent  (see  policy  statements) 

Each  agency  or  Institute  has  adopted  scparote  policy  manual  (available  ot  Nevada 
Stote  Library  or  Attorney  General's  office  or  agency  itself)  often  inconsistent.  ■ 

Drafting  "new"  ones  to  implement  new  legislation. 

Specifically  required  to  do  so  (by  bill)  for  S  49,  50-55,    163,    167,    168  (Where  are 
they?)    (see  drafts  attached). 

No  legal   advice  with  regard  to  adopting  policies. 

10.  New  statute 

Preliminary  thoughts  on  potential  problems. 

S  22     definition  of  "gravely  disabled",   definition  of  danger  -  "overt  behavior"   - 
should  be  overt  act,   threot  or  ottempt. 

S  49      no  criteria  for  new  regulations  (but  refer  to  S106  for  guidance). 

S  50  (1)  (a)  (2)  consent  by  parent  or  guardian  for  treatment  of  minor. 

(1)  (c)    fails  to  requJrt:  that  client  be  odvlsed  he  can  withdrew  consent. 

(1)  (d)    scope  of  emergency  clause  con  it  justify  treating  a  dangerous  patient 

who  refuses  to  give  consent?     Con  It  justify  treating  anybody  who  refuses? 

S  52    Can  client  challenge  records  for  accuracy,  etc.?   Or  simply  "inspect". 
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S  55  no  hearing,  prior  to  or  after,   rights  are  withdrawn.     No  procedure  to  restore 
rights  or  to  petition  for  restoration. 

S  68  (1)    Voluntary  admission  of  minors  by  parents  without  hearing  or  any  special 
req. 

(4)    No  specific  time  sequence  for  periodic  review. 

S  69    (2)    9  days  emergency  commitment  without  hearing  may  be  too  long  (close  question). 

S  72  (4)  allows  "any  person"  to  request  emergency  odmittance  from  DA  -  should  be 
higher  standards  than  exist  since  this  results  in  detention  without  d.p.  (but 
S  73  helps  soften  this  a  bit). 

S  79  (1)    Can  individual  refuse  to  be  examined?     Should  he  be  able  to? 

S  83-85    can  individual  cross  examine  adverse  witnesses?     Right  to  see  reports  prepared 
about  him  in  advance?     Right  to  call  witnesses,    including  another  doctor? 

S  86  (2)    Unclear  about  hearing  for  renewal  of  commitments  after  6  months. 

S  91    This  appears  to  authorize    cutody  and  o  decision,  not  dealt  with  by  it.     I  could 
extend  control  over  indigents    but  not  non-indigents  v/ith  same  medical  problems. 

S  99    prisoners  because  mentally  III  and  get  services  without  judicial  safeguards.     Also, 
do  they  have  right  to  refuse?     Can  warden  be  allowed  to  refuse? 

S  100    interstate  transfers  without  hearings 

S  103-109    Transfer  without  notice  or  hearing 

S  115    How  is  an  entirely  disturbed  child  committed?    What  criteria,  procedure? 

S  116    No  least  drastic  alternative  required. 

S  124     Involuntary  committee  required  to  pay  for  being  there? 

S  144    How  does  County  Board  decide  to  issue  or  deny  certificate?     Appeal? 

S  150    "Voluntary"  admission  of  mental  retard  by  parent  or  guardian    -    no  criteria, 

S  151     Mental  retard    transferred  all  over  the  place  without  notice,  etc.  to  guardian  or 
parent    or  individual  if  competent. 

5  152-154     Lots  about  who  pays,   little  about  rights  and  core  of  retarded. 

S  165    Mentally  retorded  held  up  to  21,   mentally  incompetent  held  only  until   18. 
Why  the  difference?     Equal  protection? 

S  167    Constitutlonol  rights  can't  be  denied  for  "cause"    -    whatever  tki  t  may  be- 
how  are  they  regained? 

S  168    Awful.     No  criteria  whatsoever. 
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RECOMMENDATIONS 


1.  Organize  Task  Force  activities  oround  mcxiitoring  implementation  and  development 
of  regulations. 

2.  Find  out  what  federal  agencies  have  awarded  grants   to  the  Division;    see  if  you  can 
obtain  copies  of  the  grants  and  federal  regulations  to  see  if  Di\/ision  is  in  compliance. 
Ditto:    private  funds,   special  state  funds. 

3.  Establish  liason  with  national  professional  groups  to  assure  that  staff  members,    i.e., 
psychologistSjSoc.  wrks.  ,  nutritional  ist,   meet  ethical  obi  igotions  of  profession. 

4.  Assign  specific  sub-committee  to  investigate  mental  retardation  problems,  with  at  least 
3  sub  areas  -  the  Institute;  the  mentol  retardation  computer  in  Pomona  Hospital;  the 
foster  home  and  day  care  centers. 

5.  Obtain  local  legal  advice,   not  on  potentiol  mossive  litigation,   but  on  narrow,   specific 

state  law  questions,    i.e.  admin,   rules  making  procedure;    complaintv^civil  rights 
violations;    freedom  of    information  oct  or  similar  law. 

6.  Contact  citizens  willing  to  serve  on  Human  Rights  committees,   then  make  formal 

written  offer,   accompanied  by  such  I  Ist,   to  Superintendents  of  each  facil  ity.     Make 
sure  each  facility  has  human  rights  committee,   with  outside  members. 

7.  Formally  notify  Dixon  and  agency  heads  of  your  existence,    make-up,   views,   etc. 

and  a  request  that  you  be  included  in  policy  discussions  and  developments  of  regulations 
and  new  legislation. 

8.  Expand  your  group  to  assure  substantial  knowledge  of  mental  retardation,   mental  health, 
computers,   local  law,   local  politics.     Use  consultants  if  not  committee  members.     Expand 
or  liaison  with  southern  Nevada  people. 

9.  Make  these  publicly  known  as  major  areas  of  concern  when  you  go  public: 

(Platform) 

Inadequate  care  for  mentolly  retarded  in  entire  state 

Confidentiality  of  records  and  computer  data  consent  forms 

Procedures  for  approving  hazardous,  experimental  programs  and  experiments 

Institute    human  rights  committees 

Increased  citizen  participation 

Respect  for  dignity  and  privacy  of  all  clients 

Development  of  uniform  state  administrative  principles 

10.  See  if  you  con  raise  some  dollars  to  support  task  force. 

11.  Cooperate  with  ARC,  especially  with  its  idea  to  get  limited  grant  to  hire  an 
ottorney.    Grant  through  legal  services  for  some  attorney  time? 

12.  Keep  public  pressure  on  with  periodic  press    releases  to  sympathetic  media. 

13.  Think  about  feasible  plans  for  creation  of  an    "independent"  grievonce  mechanism, 
ombudsman,  etc. 
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Part  2 — Mentally  111 


A.  Rights  of  Drugged  Persons 


[From  Coast  Magazine,  February  1976] 

The  Rights  of  Mental  Patients  :    California's  Shocking  Neglect 

(By  Susan  Littwin*) 

"A  paranoid,"  says  Richard  Reed,  '"is  someone  who's  afraid  of  something  the 
psychiatrist  isn't  afraid  of."  Richard  Reed  is  a  tall,  bearded  young  man  in  his 
early  30's.  He  has  intelligent  eyes,  gentle  and  probing  behind  metal-rimmed 
glasses,  and  he  speaks  in  a  voice  that  is  quiet  and  controlled — perhaps  too  delib- 
erately so.  He  is  obviously  bright,  very  articulate,  and  has  a  prodigious  memory. 
In  fact,  he  claims  to  remember  his  circumcision  when  he  was  ten  days  old,  his 
birth,  and  bits  and  pieces  of  prenatal  life  as  well. 

About  a  dozen  years  ago,  while  an  undergraduate  at  Berkeley,  he  took  to  stop- 
ping friends  and  strangers  and  asking  them  if  they  were  assuming  responsibility 
for  their  own  lives  and  for  a  world  situation  he  considered  disastrous.  He  became 
so  distraught  by  his  own  questions  that  he  put  in  calls  to  a  number  of  world 
leaders— President  Kennedy,  Nikita  S.  Khrushchev,  Pope  John,  and  even  Walt 
Disney,  whom  he  just  wanted  to  thank  for  the  loveliness  of  Fantasia.  He  placed 
these  calls  in  public  at  the  Berkeley  Student  Union,  and  at  some  point — perhaps 
when  he  pounded  the  counter  to  use  a  desk  phone  because  the  ones  in  the  booths 
had  gone  dead  on  him — a  concerned  bystander  called  the  police.  Reed  was  held 
for  observation  for  about  a  week  in  Highland  Hospital  in  Oakland,  was  given  a 
court  hearing,  and  then  was  committed  to  Langley  Porter  Neuropsychiatric 
Institute  in  San  Francisco.  He  barely  remembers  the  hearing,  except  that  he  was 
confused  and  naive  enough  to  think  that  nothing  bad  could  happen  to  him  since 
he  had  not  committed  a  crime  or  done  harm  to  people  or  their  property.  It  may 
or  may  not  have  come  up  at  the  hearing  that  the  year  before,  after  an  attempted 
suicide,  he  had  spent  a  week  at  Queen  of  Angels  Hospital  in  Los  Angeles.  It  didn't 
matter  anyway.  In  1963,  you  didn't  have  to  be  declared  dangerous — just  mentally 
ill — to  be  committed. 

He  spent  about  seven  weeks  at  Langley  Porter,  where  he  was  given  drugs, 
orally  and  by  injection,  and  a  series  of  eight  or  ten  shock  treatments.  The  drugs 
made  him  throw  up  ;  the  shock  treatments  were  painful,  terrifying,  and  disorient- 
ing— so  much  so  that  for  days  afterward,  he  could  not  read,  remember  friends' 
names,  or  get  food  from  his  plate  to  his  mouth.  "I  exploded,"  Reeds  says  in  an 
extraordinary  taped  account  of  the  experience. 

"All  of  my  muscles  twitched  and  jumped,  not  once  but  continuously,  constant 
spasms  running  all  through  my  life,  my  arms  and  legs  thrashing.  I  was  trying  to 
get  away.  The  rubber  mouth  piece  feeling  as  if  it  were  contributing  its  own 
shocks.  My  eyes  bulging,  seeing  little,  but  open  ...  I  don't  really  know  what 
that  does  in  the  mind  there,  but  it  is  ghastly." 

Reed  was  released  from  Langley  Porter  and  went  home  to  his  parents  in  South- 
ern California.  But  from  then  on,  every  bout  of  depression  was  coupled  with  the 
terror  of  being  recommitted  and  given  drugs  and  electro-shock  treatment  again. 
It  was  a  self-fulfilling  prophecy,  and  he  spent  much  of  the  next  two  years  in  the 
Neuropsychiatric  Institute  at  UCLA  and  at  Metropolitan  Hospital  in  Norwalk. 
Today,  he  lives  with  his  mother  in  a  little  house  in  El  Segundo.  The  upright  piano 
is   decked   with   wedding  pictures — his   sister's — and  Bach   and   Brahms  sheet 
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music — Richard's.  He  worlcs  as  a  parliing  lot  attendant,  but  spends  most  of  iiis 
money  and  energy  on  the  growing  movement  to  secure  rights  for  mental  patients. 

The  movement  is  people  lilie  Richard  Reed  and  groups  like  NAPA  (Networli 
Against  Psychiatry  Assault),  Counter  Psychiatry,  and  the  Scientology-sponsored 
Citizens  Commission  on  Human  Rij  hts.  Its  activists  are  mental  health  profes- 
sionals, laymen  and  former  patients,  and  they  are  raising  some  disturbing  and 
radical  questions  about  the  practice  of  psychiatry,  which  a  decade  or  two  ago  was 
hailed  by  liberals  as  a  solution  to  most  of  the  world's  problems,  especially  crime. 
The  "Dear  Kindly  Social  Worker"  song  from  West  Side  Story  mocked  the  liberal 
attitude  that  criminals  needed  psychotherapy,  not  jails. 

Reed,  who  has  been  through  both,  disagrees.  Las  Vegas  city  jail,  where  he 
spent  40  days  (the  result  of  annoying  the  police  with  metaphysical  questions), 
rated  much  higher  than  any  of  the  mental  hospitals  he  has  been  in.  And  the  pa- 
tients' rights  movement  fears  a  dictatorship  of  psychiatrists,  whom  they  see  as 
liaving  enormous,  unconstitutional  power  to  take  away  people's  liberty  and 
to  set  norms  for  personality. 

The  dean  and  theorist  of  the  movement.  New  York  psycliiatry  professor,  Dr. 
Thomas  Szasz,  author  of  "The  Manufacture  of  Madness :  A  Comparative  Study 
of  the  Inquisition  and  the  Mental  Health  Movement,"  maintains  that  no  one 
should  be  confined  involuntarily  for  treatment  of  mental  illness.  And  Reed  dis- 
misses all  mental  patient.s'  rights  legislation  of  the  past  decade  as  well-inten- 
tioned but  irrelevant.  A  mental  patient's  basic  protection,  he  says,  is  the  Bill  of 
Rights,  which  allows  him  free  speech,  no  matter  how  bizarre  or  annoying  his 
exercise  of  it  turns  out  to  be. 

But  the  reforms  are  substantial  and  would  have  made  a  great  difference  to 
Reed,  even  though  they  are  less  libertarian  than  he  would  like  them  to  be.  In 
1974,  the  United  States  Supreme  Court,  in  O'Connor  vs.  Donaldson,  ruled  that 
non-dangerous  mental  patients  could  not  be  confined  involuntarily  without  being 
treated.  The  decision  allowed  Kenneth  R.  Donaldson,  who  had  been  confined  for 
15  years  as  a  paranoid  schizophrenic,  to  remain  out  of  a  Florida  mental  hospital. 
It  will  doubtlessly  affect  hundreds  of  others.  The  court  did  not  and  could  not  spell 
out  what  constitutes  treatment,  but  presumably  a  few  minutes  with  a  psychia- 
trist who  rewrites  an  order  for  thorazine  is  therapy. 

California  patients  will  not  be  affected.  Since  1969,  they  have  been  protected  by 
the  Lanterman-Petris-Short  Act.  Under  LPS,  no  one  can  be  confined  involun- 
tarily unless  the  court  declares  him  a  danger  to  himself,  or  others,  or  "gravely 
disabled" — that  is,  unable  to  provide  food,  clothing,  or  shelter  for  himself.  Had 
LPS  been  law  in  1963,  Reed  would  have  escaped  his  traumatic  encounter  with 
involuntary  commitment  and  managed  somehow  to  deal  with  his  emotional  highs 
and  lows  and  his  slight  warping  of  our  reality  in  another  way. 

But  even  LPS  falls  short  of  what  civil  libertarians  and  many  defense  attor- 
neys would  like.  Its  protective  wings  fail  to  provide  due  process  rights  for  three 
categories  of  mental  illness  cases :  those  declared  by  a  court  to  be  mentally- 
disordered  sex  offenders,  incompetent  to  stand  trial,  or  not  suilty  by  means  of  in- 
sanity. These  defendants  may  be  committed,  to  a  state  hospital  or  prison,  with- 
out hope  of  parole  or  right  to  rehearing.  For  this  reason,  defense  lawyers  plea 
bargain  as  best  they  can  for  the  most  obviously  unhinged  clients.  The  charge 
under  the  penal  code  often  means  a  brief  jail  sentence  and  possible  parole  in- 
stead of  indeterminate  commitment  under  the  civil  code. 

A  tragi-comedy  told  by  public  defenders  is  of  the  "wiener  wagger" — the  de- 
fendant charged  with  public  exposure — who  panics  and  does  his  act  in  court 
while  everyone  tries  to  ignore  him  and  go  on  with  proceedings.  The  prosecution 
wants  a  conviction ;  the  defense  wants  to  avoid  commitment.  The  result  is  a 
mentally  ill  person  who  goes  to  jail  untreated  and  a  criminal  justice  system  clut- 
tered with  mental  illness  cases.  Legislation  just  passed  and  signed  by  the  gov- 
ernor, which  took  effect  January  1,  partially  closes  these  loopholes  in  LPS  by 
offering  judges  alternatives  to  indeterminate  commitment  and  by  allowing  jail 
inmates  voluntary  mental  health  services. 

What  civil  libertarians  want,  though,  is  overshadowed  by  concerns  about 
public  safety  that  only  the  safest  legislators  can  ignore.  A  former  mental  patient, 
for  most  registered  voters,  means  a  mass  murderer  like  Edmund  Kemper, 
Kemper  is  a  huge,  solitary  man  who  spent  four  years  in  a  maximum-security 
mental  hospital  after  shooting  both  of  his  grandparents  when  he  was  15.  He 
was  discharged  to  his  mother  at  21,  and  between  May  of  1972  and  April  of 
the  following  year,  he  killed  eight  women — six  young  hitchhikers,  his  mother, 
and  a  friend.   The  murders  were  particularly  gruesome;   he  decapitated  his 
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mother,  cut  out  her  larynx,  and  put  it  down  the  garbage  disposal,  and  there 
were  indications  of  cannibalism  and  sexual  relations  with  the  corpses. 

The  Kempers,  naturally,  make  the  evening  news,  the  morning  pai)ers,  and 
the  newsweeklies,  while  the  Reeds  live  quietly  in  El  Segundo.  And  the  public, 
afraid  for  its  safety  in  an  increasingly  anxious  society  where  even  the  police 
go  on  strike,  wants  to  lock  up  people  who  carry  any  kind  of  psychopathological 
label.  The  facts  don't  support  the  panic.  The  crime  rate  among  former  mental 
patients  is  lower  than  the  crime  rate  among  the  general  population ;  the  murder 
rate  is  about  the  same.  And  only  about  four  per  cent  of  all  murders  are  judged 
criminally  insane. 

After  the  question  of  involuntary  treatment  comes  some  unnerving  questions 
about  the  kinds  of  treatment  mental  patients  are  getting.  Psychosurgery  (lobot- 
omy),  electro-convulsive  treatment  (ECT,  or  shock  treatment),  and  chemo- 
therapy (drugs — mostly  tranquilizers  and  anti-depressants)  have  all  begun  to 
get  bad  press.  The  job  of  doctors  is  to  cure,  not  to  control,  and  these  forms  of 
treatment,  opponents  say,  are  aimed  at  making  patients  docile  and  manageable 
rather  than  well.  In  addition,  they  often  do  irreparable  harm  in  the  form  of 
brain  damage,  memory  loss,  drug  addiction,  and  emotional  flatness. 

Psychosurgery,  which  almost  always  means  frontal  lobotomy  (cutting  into  or 
across  the  frontal  lobe  of  the  brain),  has  long  had  the  most  sinister,  1984 
image — the  fascist  doctor  sadistically  reducing  artists  and  poets  to  bland  pas- 
sivity. It  is  estimated  that  about  50,000  lobotomies  have  been  performed  in  the 
United  States  since  the  introduction  of  the  technique  in  the  mid  '30's.  Lobotomies 
are  seldom  done  now,  having  been  replaced  by  ECT  and  tranquilizers,  but  an 
interest  in  legislative  control  over  psychosurgery  was  rekindled  by  the  discovery 
that  violence  could  be  controlled  by  surgery  on  the  amygdaloid  section  of  the 
brain  and  the  fear  that  the;  technique  would  be  perfected  at  UCLA's  Center 
for  the  Study  of  Violence. 

ECT,  or  shock  treatment,  whose  terror  Reed  described  so  graphically,  is  still 
common  and,  in  some  hospitals  indiscriminately  used  on  patients  who  are  de- 
pressed, unmanageable,  ternjinally  ill,  alcoholic,  or  addicted  to  drugs.  Accord- 
ing to  Dr.  David  Viscott,  author  of  "The  Making  of  a  Psychiatrist."  "Finding  the 
patient  has  insurance  seemed  like  the  most  common  indication  for  giving  electro- 
shock."  Indeed,  insurance  companies  will  pay  for  ECT  while  balking  at  "soft" 
verbal  therapies.  Studies  indicate  that  ECT  causes  retrograde  amnesia — a  hard 
sign  of  brain  damage — and  there  are  no  controlled  studies  that  prove  that  it 
does  any  good. 

On  the  other  hand,  psychiatrists  who  have  never  used  ECT  and  who  admit 
that  unscrupulous  colleagues  may  be  into  a  $50-a-throw  hustle,  maintain  that 
ECT  may  have  real  value  in  breaking  a  cycle  of  depression  in  certain  patients 
and  that  doctors  should  have  access  to  it. 

Drug  therapy — mostly  the  use  of  tranquilizers — is  more  Brave  New  World 
than  1984.  Tranquilizers  were  once  hailed  as  a  major  breakthrough  in  the  care 
of  patients  and  in  the  management  of  facilities.  Tranquilized  patients  didn't 
need  straitjackets,  locked  rooms,  or  rigid  institutionalization.  Medication 
allowed  many  patients  to  live  at  home  or  in  halfway  houses.  But  patient's  like 
Reed  say  that  they  also  c&use  drug  addiction  and  side  effects,  and  are  used 
as  a  substitute  for  treatment.  Drugs  are  also  a  means  of  social  control.  Reed 
says  that  he  was  put  back  on  medication  at  one  hospital  when  he  began  telling 
feilow  patients  about  a  magazine  article  that  pointed  out  that  the  rate  of  recovery 
from  mental  illness  was  the  same,  regardless  of  whether  or  not  the  person 
received  care  or  what  kind  of  care  it  was. 

In  a  number  of  states,  court  decisions  or  statutes  give  patients  some  form 
of  control  over  decisions  to  use  ECT  or  brain  tissue  surgery.  California's  LPS 
gives  patients  the  right  to  refuse  lobotomy  and  shock  treatment.  It  does  not 
give  them  the  right  to  know  that  they  can  refuse,  or  guarantee  that  they  be  able 
to  refuse.  To  put  some  teeth  in  the  gums  of  patients'  rights  law,  movement 
activists  approached  San  Jose  assemblyman,  John  Vasconcellos,  and  asked  him 
to  introduce  a  bill  that  would  require  informed  consent  from  the  patient  for 
all  forms  of  brain  tissue  surgery,  for  shock  treatment,  and  even  for  chemo- 
therapy. Vasconcellos,  who  is  known  in  the  Bay  Area  for  his  involvement  in 
the  humanistic  psychology  movement  and  for  his  obstinate  belief  that  everyone 
deserves  the  right  to  a  voice  in  his  destiny,  agreed  and  ended  up  in  the  rawest 
of  legislative  battles.  Before  the  ink  was  dry  on  the  author's  copy  of  the  bill, 
the  drug  industry  had  launched  a  fierce  preemptive  attack  that  caught  Vas- 
concellos' small  staff  tx)tally  unprepared.  The  drug  provisions  were  amended 
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out,  and  the  rest  of  the  bill  survived  hours  of  hearings  from  angry  doctors. 
It  was  signed  into  law,  but  the  hostile  psychiatric  legions  took  to  guerrilla 
warfare. 

They  accused  Vasconcellos  of  interfering  in  the  private  relationship  between 
doctor  and  patient  and  of  interfering  in  a  doctor's  right  to  earn  a  living.  Most 
effective,  they  declined  to  serve  on  the  three-doctor  panels  whose  approval  the 
new  law  required  before  shock  treatment  could  be  given  to  patients  unable  to 
give  informed  consent.  Doctors  maintained  that  this  was  not  a  protest — simply 
the  economics  of  giving  up  time  from  a  more  lucrative  private  practice.  Painted 
into  a  corner,  Vasconcellos  introduced  another  bill  (AB  1032)  to  accommodate 
their  strongest  objections.  It  is  still  hanging — slowly  in  the  wind— because 
doctors  are  ambivalent  about  whether  to  support  it  or  to  go  for  complete  victory. 

Meanwhile,  the  American  Psychiatric  Association  has  just  released  its  own 
guidelines  for  doctors  in  the  use  of  ECT,  perhaps  in  the  hope  that  it  is  not  too 
late  for  them  to  police  themselves.  It  may  well  be  that  it  is.  Even  liberals  no 
longer  see  them  as  saviors,  and  their  patients  have  begun  to  see  them  as  practic- 
ing questionable  science  and,  God  knows,  having  a  few  troubles  of  their  own. 

Reed  puts  it  succinctly :  "The  basic  idea  of  the  group-therapy  sessions  seemed 
to  be  that  the  patients  were  all  very  disturbed  people,  that  they  wouldn't  be 
here,  wouldn't  be  in  the  hospital  if  they  didn't  need  a  lot  of  help.  .  .  .  The  point 
that  I  found  to  disagree  with  in  the  hospital  was  that  the  doctors  knew  how 
to  help  them.  .  .  .  Most  people  can  give  good  advice.  ...  It  would  be  sensible 
to  be  able  to  practice  this  good  advice  yourself.  And  I  have  not  noticed  doctors 
being  very  well-adjusted,  very  mature." 

Even  if  they  were,  would  we  want  to  give  them  the  power  to  decide  what  kind 
of  person  everyone  ought  to  be? 

[Mental  Health  Law  Project,  Book  Review] 

Insanity  Inside  Out 

(By  Kenneth  Donaldson) 

[Insanity  Inside  Out,  by  Kenneth  Donaldson,  Crown  Publishers,  Inc.    (1976)] 

Kenneth  Donaldson's  name,  like  Clarence  Gideon's  and  Gerald  Gault's,  will  be 
enshrined  in  legal  annals  as  that  of  a  man  whose  individual  efforts  helped  to 
establish  precious  rights  for  all.  For  fifteen  years,  while  locked  in  a  psychiatric 
maze,  Donaldson  tirelessly  pursued  vindication  of  his  constitutional  rights  and 
his  human  dignity.  Ultimately  he  succeeded  when  the  United  States  Supreme 
Court  in  June  1975  affirmed  for  Donaldson  and  other  nondangerous  mental  pa- 
tients "capable  of  surviving  safely  in  freedom"'  the  most  basic  of  constitutional 
rights,  the  right  to  liberty.  ( See  Donaldson  v.  O'Connor. ) 

Yet  even  during  his  years  at  Chattahoochee  State  Hospital  in  Florida,  Ken 
Donaldson  knew  that  winning  his  own  release  through  the  courts  would  not 
alone  change  the  system  of  involuntary  confinement  in  which,  he  feels,  people 
must  "buzz  endlessly  against  the  windowpane  because  someone  imagines  it  is 
doing  them  good."  He  was  determined  to  publish  a  book  about  his  commitment, 
his  experience  in  the  hospital  and  the  lives — and  deaths — of  other  patients  there. 

The  very  fact  of  the  book  represents  the  Catch  22  of  forced  psychiatry  :  Donald- 
son's refusal  to  agree  that  he  was  crazy  only  convinced  the  doctors  that  he  was 
ill ;  his  copious  note-taking  in  preparation  for  the  book  assured  them  he  was 
delusional. 

"Insanity  Inside  Out"  is  gracefully  written  in  chronological  format,  summar- 
izing the  events  leading  up  to  Ken  Donaldson's  commitment  by  his  parents  at 
age  forty-nine  and  ending  in  the  present  with  his  participation  in  the  patient's- 
advocacy  movement  as  lecturer  and  author.  Doaldson's  self-awareness  and  com- 
passion reinforce  his  clear  chronicling  of  encounters  with  doctors  and  attendants 
as  well  as  with  his  fellow  patients  on  the  back  wards. 

He  tells  his  story  without  any  outpouring  of  the  bitterness  to  which  he  is 
surely  entitled.  Yet  controlled  anger  is  there :  the  reason  for  his  lawsuit  against 
Doctors  O'Connor  and  Gumanis,  supervisors  of  his  imprisonment,  and  for  his 
continuing  determination  to  make  the  public  aware  of  the  abuses  inherent  in 
"the  premixed  formulas  of  state  psychiatry."  In  1968  he  wrote  in  his  notes : 
"Sitting  on  the  porch  in  the  warm  early-morning  sunshine  of  a  spring  day  takes 
the  mind  back  to  former  days,  when  lazing  on  a  soft  summer  day  had  decided 
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charm.  The  sun  is  the  same  today  and  I  know  spring  still  invigorates.  But  hatred 
turns  the  honey  into  vinegar.  In  a  way,  a  person  should  be  horrified  at  what  these 
fiends  have  done.  Horror,  though,  cannot  span  weeks,  months,  years.  A  deep- 
seated  anger  is  mortised  in  and  pegged."  Four  years  out  of  Chattahoochee,  having 
survived  harrassment  as  an  ex-patient  and  the  trauma  of  adjustment  he  terms 
"psychic  shock,"  he  could  write:  "A  full  complement  of  feelings  has  returned 
gradually.  .  .  .  Anger  has  waned  and  friendships  have  grown." 

What  kept  Ken  Donaldson  going  for  nearly  fifteen  years  of  incarceration? 
He  admits  for  the  first  time  that  he  did  not  expect  to  live  beyond  the  first  two 
years.  "'The  hardest  inner  struggle  was  in  turning  my  life  around  and  carrying 
on  a  covert  fight,"  towards  eventual  vindication  by  the  courts.  And,  "for  a  rare 
few  of  us,  the  absence  of  'prescribed'  medication  meant  our  chance  for  survival." 
But  there  were  bad  times  when  only  his  continuing  correspondence  with  friends 
and  lawyers  and  the  "writ-writing"  disparaged  by  the  hospital  doctors  kept  him 

going : 

"An  evening  attendant,  at  eight  o'clock,  put  a  rocker  on  black  Joshua's  bed, 
astraddle  the  sleeping  Joshua,  and  rocked.  The  resulting  five  minutes  of  scream- 
ing should  have  shattered  the  windows  of  Lunacy  Hall.  200  feet  away.  Again, 
it  might  be  a  relief  attendant  following  Dan  around  the  ward  and  saying,  'Dan 
burned  the  biscuits,'  until  Dan  went  into  a  paroxysm  of  screaming  and  stomping. 
Was  it  the  constant  hazing  that  had  driven  Joshua  to  insanity,  like  Vittorio 
Dacker?  And  when  during  his  forty  years  of  working  in  the  hospital  bakery 
had  it  overtaken  Dan?  And  when  would  the  constant  hazing  in  the  toilet,  the 
threats  of  medication  and  other  bodily  harm,  the  screaming,  the  crowding  in 
the  dining  room  overtake  Kenneth  Donaldson? 

"But  I  was  not  ready  to  give  in.  A  former  patient  contacted  the  FBI  in  Tampa 
for  me  and  I  petitioned  the  federal  and  state  grand  juries.  I  started  a  series  of 
letters  to  all  my  former  correspondents." 

Donaldson  shows  no  self-pity,  only  continuing  determination  to  help  in  the 
step-by-step  process  of  eliminating  the  abuses  in  public  mental-health  systems. 
A  realist,  he  describes  "an  explosive  atmosphere  which  makes  the  victim  con- 
tinuouslv  vulnerable.  Neighbors,  colleagues,  employers,  police,  all  are  drawn  as 
if  by  magnet  to  the  simplistic  formula :  mental  illness.  For  every  problem  the 
same  solution— institutionalization.  In  light  of  this,  my  parents'  behavior  be- 
comes comprehensible  ;  the  doctors'  signing  the  papers  without  seeing  me  becomes 
acceptable  medical  practice ;  the  judge's  commitment  order  merely  endorses  the 
medical  method." 

The  Mental  Health  Law  Project  staff  is  privileged  to  count  this  sensitive  and 
modest  man  not  only  as  a  client  but  also  as  a  friend.  He  tells  us  he  wrote  the 
book  first  as  a  novel.  It  was  turned  down  by  publishers  as  "unbelievable."  Re- 
written as  a  highly  factual  account.  "Insanity  Inside  Out"  is  only  too  credible. 
It  is  our  hope  that  its  publication  will  help  speed  implementation  of  the  Supreme 
Court's  decision  in  Ken  Donaldson's  case,  bringing  liberty  to  the  thousands  of 
other  "Donaldsons" — less  determined  and  less  articulate,  perhaps — who  are  still 
held  in  custodial  confinement  in  public  mental  institutions. 


[From  the  Boston  Globe,  Oct.  21,  1975] 

What  abe  Mentai.  Patients'  Rights? 

(By  Jean  Dietz) 

Is  forced  medication  of  mental  patients,  injecting  drugs  into  them  without 
their  informed  consent,  proper  medical  treatment  or  a  violation  of  civil  rights? 

Is  use  of  seclusion  an  arbitrary  method  of  punishment  or  a  life-saving  therapy? 

Have  psychiatrists,  both  at  clinical  and  academic  levels,  the  right  to  determine 
what  is  socially  acceptable  behavior  for  patients  drawn  from  low-income  areas 
of  South  Boston  and  Roxbury? 

Are  doctors  guilty  of  violations  of  state  law  which  bars  solitary  confinement 
except  in  emergency  situations  involving  serious  threat  of  extreme  violence, 
personal  injury  or  attempted  suicide? 

Are  psychiatrists  violating  state  Mental  Health  Department  regulations  which 
limit  use  of  chemical  restraints  to  emergency  situations  unless  specified  m  a 
medical  treatment  plan  ? 
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These  are  among  the  controversial  issues  facing  US  District  Judge  Joseph 
L.  Tauro  today  when  he  presides  at  a  hearing  sought  by  seven  Boston  State 
Hospital  patients,  vv^ho  believe  themselves  to  be  victims  of  improper  practices. 

Immediate  goal  of  the  civil  action  filed  last  April  on  behalf  of  the  patients 
by  attorneys  of  the  Boston  Legal  Assistance  Project  is  to  stop  alleged  use  of 
locked  seclusion  rooms  and  forced  medication  of  patients  without  informed 
consent. 

The  original  suit  also  seeks  to  recover  $500,00  in  damages  from  24  defendants, 
including  psychiatrists  now  at  the  hospital,  various  professors  at  Boston  Uni- 
versity and  Tufts  University  Medical  Schools,  and  Dr.  Lee  Macht  of  Harvard 
Medical  School  and  Dr.  William  Groldman,  both  former  mental  health  commis- 
sioners. 

Whatever  gentle  persuasion  may  be  involved  in  "talking  treatment"  presum- 
ably has  been  more  available  to  patients  at  Boston  State  Hospital  than  at  typi- 
cal state  institutions,  owing  to  university  affiliations.  But  use  of  major  chemical 
tranquilizers  to  quiet  volatile  patients  and  solitary  confinement  of  difficult  indi- 
viduals to  prison-like  cells  was  not  unknown. 

On  April  30,  Judge  Tauro  issued  a  temporary  restraining  order  banning  use 
of  forced  medication  under  any  circumstances  and  use  of  seclusion  except  in 
emergency  situations  at  the  two  hospital  units  involved. 

Affidavits  have  now  been  filed  by  Dr.  Michael  Gill,  director  of  the  Austin  unit, 
and  Dr.  David  Seil,  director  of  the  May  unit,  contending  that  no  law  was  broken 
or  regulation  violated  by  the  staff.  The  depositions  also  contend  that  the  im- 
pact of  the  court  injunction  the  patients  seek  to  make  permanent  has  been  to 
escalate  tension  and  fears,  creating  chaotic,  uncontrolled  and  dangerous  situa- 
tions for  patients  and  staff  alike. 

It  is  not  only  Richard  Cole,  26,  and  a  battery  of  other  young  attorneys  repre- 
senting the  patients,  who  suspect  that  Rogers,  et  al.  vs.  Macht,  et  al.,  has  the 
makings  of  a  landmark  ease. 

While  numerous  "right  to  treatment"  cases  involving  psychiatiric  patient  have 
recently  made  their  way  to  the  highest  courts.  Dr.  Macht  believe  the  suit  maiy 
become  the  first  "right  to  refuse  treatment"  case  in  legal  history. 

The  money  damages  sought  by  individual  patients  against  doctors  named  in 
the  case  also  raise  the  unusual  question  of  personal  damage  liability  of  physi- 
cians in  a  civil  action  as  opposed  to  a  criminal  malpractice  suit. 

At  week's  end,  Macht,  who  recently  returned  to  his  Cambridge  community 
practice  after  serving  for  six  months  as  an  interim  mental  health  commissioner, 
was  uncertain  whether  or  not  he  will  remain  as  principal  defendant. 

Nevertheless,  he  observed  that  "the  case  gets  to  the  heart  of  hospital  practices 
and  what  doctors  can  or  can't  do  with  their  patients  as  well  as  to  the  question 
of  whom  monitors  and  regulates  patients'  care." 

Robert  Williams,  31,  a  former  assistant  dean  at  Harvard  Law  School,  new 
chief  of  the  civil  rights  division  of  the  attorney  general's  office,  will  head  the 
group  of  lawyers  representing  the  state  and  its  psychiatrists. 

"We  think  the  allegations  are  all  untrue.  We  contend  they  arose  because  of  the 
diminished  capacity  of  the  patients  to  deal  with  reality,"  says  Williams,  "The 
case  itself  has  already  created  substantial  problems  for  the  patients." 

After  submitting  the  doctors'  affidavits  which  testify  to  numerous  sexual  as- 
saults by  some  patients  on  others,  episodes  of  strangling,  burning,  and  hair- 
pulling,  in  one  case,  the  state  may  attempt  to  prove  that  the  temporary  injunc- 
tion was  based  on  flimsy  evidence  and  has  already  harmed  patient  care  by  weak- 
ening staff  authority. 

"Only  one  staff  person  submitted  an  affidavit  when  the  judge  issued  the  tempo- 
rary injunction  last  spring."  says  AVilliams,  referring  to  Philip  Keller,  a  hospital 
attendant,  who  subsequently  left  his  job  and  went  to  Africa. 

However,  Richard  Cole,  who  set  up  a  law  clinic  and  became  involved  as  a  pa- 
tient advocate  on  the  hospital  grounds  last  year  after  graduation  from  Boston 
University  Law  School,  is  now  confident  that  the  plaintiffs  can  present  an  array 
of  expert  witnesses  as  well  as  patients  who  seek  their  day  in  court. 

The  legal  brief  brought  by  the  patients  focuses  on  seclusion  and  forced  medica- 
tion as  frequent  parts  of  "behavior  modification"  plans  for  "undesirable"  be- 
havior or  speech. 

"In  my  view,  mental  patients  are  probably  the  most  oppressed  minoritv  group 
in  the  country,"  says  Cole,  who  regards  the  uncertainty  of  their  legal  status  as  a 
challenge. 
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"We  will  not  concede  the  fact  that  the  use  of  psychotropic  drugs  and  isolation 
as  hehavior  modification — by  which  we  mean,  as  punishment — constitute  treat- 
ment, except  on  a  highly  experimental  basis.  We  think  individuals  have  the  right 
to  refuse  the  introduction  of  chemicals  into  their  bodies." 
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MENTAL  HEALTH  LEGISLATIVE  GUIDE 
FINAL  DRAFT  TO  BE  CRITIQUED 


We  will  sincerely  appreciate  the  time  and  effort 
you  expend  in  reviewing  and  commenting  upon  this  draft 
of  the  Mental  Health  Legislative  Guide.   Due  to  the 
length  of  these  materials,  it  is  understood  that  many 
will  focus  their  comments  and  citicisms  on  particular 
subjects  of  special  interest  to  them. 

Please  let  us  have  your  comments  by  November  7,  1975. 


Edward  P.  Scott 
Mental  Health  Law  Project 
1751  N  Street,  N.W. 
Washington,  D.C.  20036 


NOTE;    The  attached  Foreword  and  materials  on  voluntary  treatiiient 
and  personal  guardianship  are  to  be  considered  part,  of 
the  bound  materials. 


587 


FOREWORD 

1.   The  Mental  Health  Legislative  Guide;   Its  Purpose, 
Scope  and  Format 

The  Mental  Health  Legislative  Guide  is  the  product  of  a 
more  than  two-year  effort  to  provide  state  legislators  and  the 
meiny  other  agencies,  groups  and  persons  concerned  about  state 
mental  health  law  reform  with  a  book  that  provides  specific 
guidance  on  a  broad  range  of  issues  pertaining  to  mental  health 
and  the  law.   The  challenge  and  the  opportunity  for  this  pro- 
ject arose  out  of  recent  developments  in  mental  health  treat- 
ment services  and  litigation  pertaining  to  the  rights  of  the 
mentally  handicapped,  both  of  which  have  created  a  need  for 
thoroughgoing  reform  of  state  legislation. 

In  the  field  of  mental  health  services,  the  past  two 
decades  have  produced  new  concepts  and  techniques  that  now 
make  possible  community-oriented  treatment  involving  a  dras- 
tically reduced  need  for  hospital  in-patient  services,  more 
active  treatment  and  much  less  disruption  of  the  individual's 
normal  pursuits  and  ability  to  function  independently.   Hbspital 
populations  have  declined  markedly  and  federal  programs  have 
spurred  community-based  services  in  some  locations.   New  forms 
of  treatment,  e.g. ,  chemotherapy  and  behavior  therapy  have 
p>osed  significant  legal,  moral  and  ethical  questions. 

In  the  most  recent  decade,  primarily  within  the  past  four 
years,  the  courts  have  recognized  and  implemented  many  previously 
neglected  rights  of  present  and  former  mental  health  services 
clients.   In  essence,  these  judicial  initiatives  have  been 
grounded  on  a  new  perception  of  present  and  former  mental  health 
services  clients  and  mentally  handicapped  persons  as  citizens 
who  have  interests  in  liberty,  autonomy,  dignity  and  property 
as  strong  and  legitimate  as  those  of  any  other  class  of  people 
and  who  should  receive  the  full  protection  of  constitutional 
and  statutory  principles  of  law.   Accordingly,  many  courts  have 
issued  decrees  which,  among  other  things,  place  reasonable  limits 
on  state  intervention  into  the  affairs  of  mentally  handicapped 
persons,  afford  them  the  right  to  due  process  of  law  when  important 
liberty  and  property  interests  are  at  stake,  and  provide  them 
with  a  right  to  prompt  and  adequate  treatment. 

Also,  several  state  legislatures  have  enacted  significant 
reforms  and  many  such  constructive  measures  are  incorporated 
in  this  publication.   As  a  general  matter,  however,  there  is  a 
continuing  need  in  all  states  for  comprehensive  reform  both  of 
the  public  systems  by  which  mental  health  services  are  financed 
and  delivered  and  of  the  various  laws  that  pertain  to  mentally 
handicapped  persons.   The  authors  of  this  volume  hope  that  the 
proposals  contained  herein  will  be  of  significant  value  to  those 
engaged  in  the  legislative  process  because  that  process  holds 
forth  the  greatest  promise  for  bringing  about  the  large-scale, 
wide-reuiging  beneficial  changes  that  should  be  possible. 
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The  Mental  Health  Legislative  Guide  is  generally  limited 
in  scope  to  those  mental  disorders  commonly  referred  to  as 
mental  illness.   It  does  not  specifically  address  itself  to 
legislative  approaches  to  the  problems  of  mental  retardation 
and  alcohol  and  drug  abuse.   Though  some  or  many  of  the  pro- 
posals contained  herein  may  be  adaptable  to  programs  in  these 
other  areas,  it  must  be  kept  in  mind  that  the  proposals  were 
not  tailored  to  them.   Any  such  adaptations  should,  therefore, 
be  made  by  persons  with  expertise  in  those  other  fields.   The 
exceptions  to  this  general  principle  are  the  chapters  and 
statutory  proposals  relating  to  the  Mental  Health  Advocacy 
Service,  the  Right  to  Education,  Confidentiality,  and  Zoning 
for  Community  Residences  for  the  Mentally  Handicapped,  all  of 
which  are  viewed  by  the  authors  as  relevant  and  applicable  to 
the  field  of  mental  retardation. 

This  publication  consists  of  two  basic  parts  —  first,  in 
the  front,  textual  materials  in  which  pertinent  issues  and 
optimal  legislative  approaches  are  discussed  and  second,  in  the 
back,  proposed  statutes.   The  statutory  proposals  generally 
incorporate  the  approaches  developed  and  espoused  in  the  text 
but  in  several  instances  alternative  statutory  proposals  are 
set  out  and  explained.   For  the  most  part,  there  are  compre- 
hensive statutory  materials  for  each  of  the  chapters  in  the 
text.   In  the  case  of  the  chapter  on  mental  health  care  delivery 
systems,  however,  no  model  statute  is  proposed  because  the 
variances  in  state  and  county  organizational  structures  seem 
to  militate  against  the  drafting  of  a  uniform  statute  to  govern 
the  administration  of  mental  health  systems  in  all  fifty  states. 

Although  the  several  chapters  comprising  this  volume  deal 
with  ostensibly  discrete  subject  matters,  there  are  certain 
common  threads  that  run  throughout  these  various  parts  and  bind 
them  together.   In  addition  to  sketching  very  briefly  the  sub- 
stance of  this  volume,  it  is  the  purpose  of  this  Foreword  to 
highlight  the  major,  common  principles  on  which  the  positions 
set  forth  herein  are  based. 

2.   Mental  Health  Systems 

The  first  chapter  deals  with  mental  health  care  and  treat- 
ment delivery  systems.   Over  the  last  100  years,  public  mental 
health  systems  have  been  epitomized  by  large,  overcrowded  state 
and  county  mental  hospitals  that  frequently  have  served  more  to 
isolate  persons  deemed  "mentally  ill"  from  community  and  family 
than  to  provide  treatment.   Due  to  public  apathy  and  funding 
shortages,  many  mental  hospitals  became  warehouses  of  human 
misery,  in  which  filth,  brutality,  malnutrition  and  inadequate 
medical  care  were  the  rule.   To  a  considerable  extent  such 
grossly  inhximan  conditions  have  been  or  are  being  eliminated 
and  they  are  not  part  of  the  main  focus  of  this  work.   No 
professional  competence  or  extensive  policy  analysis  is  needed 
to  conclude  that  such  conditions  should  be  eliminated.   It  must 
be  noted,  however,  that  even  in  the  1970' s,  some  shocking  in- 
stances of  squalor  and  a  lack  of  treatment  services  in  mental 
institutions  have  been  reported,  and  that,  at  the  present  time, 
the  level  of  support  of  many  institutions  leaves  them  precar- 
iously close  to  the  line  between  substandard  and  atrocious. 
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^  Of  greater  concern  are  the  positive  enterprises  of  identi- 
fying the  proper  goals  and  functions  of  the  mental  health  system, 
designing  an  optimal  delivery  system  to  achieve  those  objectives, 
and  planning  the  establishment  of  such  a  system.   With  regard 
to  goals  and  functions,  it  is  herein  concluded  that  the  mental 
health  system  should  be  free  of  inappropriate  roles  which  his- 
torically it  has  filled,  such  as  providing  custodial  confinement 
for  social  control  purposes  and  providing  custodial  care  to 
classes  of  persons  who  need  personal  care  and  maintenance,  e.g. , 
the  elderly  poor,  but  whose  primary  needs  are  not  for  mental 
health  treatment.   Rather,  the  primary  goals  of  the  mental  health 
system  should  be  to  provide  diagnostic  and  therapeutic  services 
to  individuals  who  have  substantial  mental  or  emotional  impair- 
ments and  to  provide  such  services  on  a  voluntary  basis.   The 
mental  health  system  should  be,  first  cind  foremost,  a  treatment 
system. 

The  optimal  design  of  a  system  aimed  at  achieving  these 
goals  would  provide  for  a  comprehensive  range  of  locally  available 
services  and  facilities.   Comprehensive,  community-based  ser- 
vices .are  necessary  both  to  encourage  voluntary  participation 
fai  treatment  and  to  provide  treatment  that  is  fully  responsive 
to  individual  needs,  that  avoids  the  debilitating  effects  of  un- 
necessary institutionalization,  and  that  restores  the  individual 
to  a  maximum  degree  of  independent,  self-maintaining  functioning. 
This  kind  of  system  would  include  a  broad  continuum  of  treatment 
services  and  living  arrangements,  including  inpatient  services, 
partial  hospitalization  programs  (day  or  night  hospital  care) , 
nursing  homes,  outpatient  services,  halfway  homes,  foster  care 
homes,  group  homes,  personal  and  home-care  services,  and  social 
and  vocational  rehabilitation  programs.   With  a  continuum  of  such 
services,  the  system  could  respond  to  the  individual's  treatment 
and  personal  care  needs  with  a  modality  that  is  no  more  (nor  less) 
structured  or  restrictive  than  is  necessary  and  desirable.   If 
the  services  were  provided  locally,  the  likelihood  of  voluntary 
participation  would  be  greatly  enhanced  and  the  harmful  effects 
of  unnecessary  institutionalization  would  be  avoided. 

It  is  not  only  poor,  crowded,  and  inhuman  conditions  that 
inflict  great  harm  on  hospital  residents;  clean,  numerically 
well-staffed  and  physically  healthful  institutions  can  be  de- 
bilitating and  oppressive.   For  hospitalization  itself  can  pro- 
duce disabling  mental  conditions  —  loss  of  social  and  verbal 
cibilities,  apathy  about  being  restored  to  life  in  the  community, 
dependency  on  hospital  staff,  incontinence  and  a  generally 
debilitated  state.   Hospitalization  can  also  produce  severe 
social  and  economic  handicaps  —  loss  of  ability  to  relate  to 
other  people  in  a  normal  fashion;  estrangement  from  family, 
friends,  colleagues  and  co-workers;  and  deterioration  of  occu- 
pational skills  and  the  many  functional  abilities  needed  to 
survive  independently  in  the  community,  e.g. ,  shopping,  cooking, 
banking,  using  public  transporation.   Moreover,  hospitalization 
conveys  to  the  individual ,  probably  more  than  any  other  mode 
of  treatment,  the  idea  that  he  is  basically  "sick"  and  it  entails 
the  greatest  danger  of  instilling  the  fixed  self-image  of  being 
a  "patient,"  a  role  which  because  of  its  security 
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and  lack  of  responsibility  the  individual  often  adjusts  to, 
accepts  and  is  thereafter  reluctant  to  shed. 

While  a  comprehensive  community-based  program  should  in- 
clude some  inpatient  services ,  the  need  for  hospital-type  care 
is  much  smaller  than  is  commonly  assumed.   The  historically  large 
numbers  of  hospitalized  persons  have  more  often  reflected  the 
unavailability  of  community-based  treatment  services  and  alter- 
native living  arrangements  than  real  requirements  for  full-time 
institutional  care.   In  memy  areas,  it  would  appear  that  essen- 
tial in-patient  service  needs  could  be  met  through  the  use  of 
general  hospitals  where  mental  health  services  clients  would 
be  mixed  with  the  general  hospital  population,  psychiatric 
wings  of  general  hospitals  and  small  inpatient  services  at 
commvinity  mental  health  centers. 

A  further  extremely  important  aspect  of  the  design  of  an 
optimal  system  would  be  the  close  coordination  of  the  full 
range  of  facilities  and  services  in  the  interest  of  providing 
continuity  of  care  to  individual  clients.   Each  individual  should 
be  provided  treatment  in  the  setting  which  provides  the  maximum 
benefit  for  him  at  a  particular  point  in  time,  and  he  should  be 
able  to  move  quickly  and  efficiently  to  more  structured  or  less 
structured  environments  and  to  different  treatment  and  rehabili- 
lative  programs  as  his  condition  warrants .   This  would  require 
an  efficient  flexible  administrative  arrangement  whereby  all 
mental  health  services  in  a  particular  geographic  area  can 
function  as  a  single  network  of  programs.   In  addition,  the 
mental  health  system  should  be  linked  with  other  community- 
based  human  services  and  welfare  programs  so  that  the  individual's 
needs  for  practical  assistance  with  significant  problems  in 
living  can  be  met  in  an  appropriate,  helpful  and  timely  fashion. 

An  administratively  unified  system  of  services  would  ideally 
be  totally  comprehensive.   State  and  regional  mental  hosptials 
would  no  longer  function  as  such.   They  would  either  be  closed 
or  they  would  be  operated  for  the  purpose  of  meeting  the  mental 
health  treatment  needs  of  residents  of  geographical  areas  in 
which  they  are  located. 

The  popular  notion  that  the  state  should  continue  to  operate 
central  or  regional  hospitals  as  "back-up"  centers  for  indivi- 
duals with  chronic  or  severe  conditions  that  the  local  districts 
should  not  be  expected  to  handle  is  strongly  opposed  as  a  pernicious 
concept.   State  institutions  so  conceived  could  easily  lead  to 
a  breakdown  of  the  accountability  and  sense  of  responsibility  of 
local  districts  in  that  they  could  come  to  view  the  state  insti- 
tution as  the  place  to  send  their  more  difficult  cases  and  there- 
by lose  the  incentive  to  develop  comprehensive  programs  of  their 
own.   The  state  institutions  themselves  could  become  embued  with 
a  sense  of  frustration  and  despair;  since  they  would  deal  with 
only  the  most  difficult  or  "hopeless"  cases,  expectations  would 
be  low  and  failure  easily  excused.   Moreover,  the  residents  of 
such  institutions  would  suffer  from  being  exposed  only  to  the 
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most»  severely  afflicted  persons  and  would  lose  the  benefit  of 
living  in  a  more  normal  environment.  In  short,  such  institu- 
tions could  becoiTie  the  "back  wards"  of  the  future. 

This  is  not  to  rule  out  entirely,  however,  the  possibility 
of  some  state-operated  facilities  that  would  be  designed  to 
provide  specific,  costly  modes  of  treatment  for  rare  disorders 
that  local  districts  could  not  practically  or  economically  offer. 
The  subtle,  but  extremely  important,  conceptual  distinction 
between  this  kind  of  state-operated  service  and  the  "b^ck  up" 
state  hospital  is  that  the  purpose  of  the  former  would  be  to 
provide  specific  forms  of  expensive,  infrequently  needed  treat- 
ment services,  not  to  take  custody  of  difficult  mangement  pro- 
blems.  The  state  should  have  stringent  intake  procedures  for 
such  facilities  and  should  charge  the  local  district  a  sufficient 
portion  of  the  costs  of  the  services  in  individual  cases . 

Planning  for  comprehensive  community-based  programs  is  a 
large  undertaking  in  which  state  legislatures  should  take  the 
initiative.   The  first  step  would  be  to  create  and  fund  a 
large-scale  planning  project  to  assess  the  mental  health  services 
needs  of  the  state,  recommend  an  overall  plan  for  meeting  those 
needs  through  locally  based  programs,  and  provide  a  workable 
plan  for  the  transition  from  the  existing  hospital-oriented 
or  dual  hospital-community  system  of  services  to  a  comprehensive 
system  of  community-based  programs.   The  planning  project  should 
include  a  wide  range  of  professional  and  consumer  interests.   Not 
to  be  overlooked  would  be  significant  roles  for  persons  with 
professional  training  and  experience  in  urban,  suburban  and  rural 
planning  and  development,  representatives  of  employee  associations 
and  trade  unions,  experts  in  the  area  of  financing  mental  health 
care  services,  and  attorneys  who  have  extensive  knowledge  and 
experience  in  the  field  of-  mental  health  law. 

The  plan  for  achieving  this  goal  would  be  first  to  divide 
the  state  into  districts,  each  of  which  would  have  sufficient 
populations  to  render  economically  justifiable  a  comprehensive 
range  of  mental  health  facilities  and  services.   The  geographical 
boundaries  of  these  districts  should  be  set  so  as  to  make  it  as 
feasible  as  possible  for  all  residents  of  each  district  to 
have  easy  access  to  all  types  of  facilities  and  services  which 
they  may  require.   Total  responsibility  for  integrated,  com- 
prehensive service's  should  be  given  to  a  single  agency  or  au- 
thority based  in  and  accountable  to  the  district. 

Once  the  overall  planning  effort  is  completed  and  the  legis- 
lative basis  for  such  local  mental  authorities  is  provided,  each 
local  authority  should  be  provided  the  manpower  resources  needed 
to  assess  the  total  public  mental  health  service  needs  of  the 
district  and  produce  a  comprehensive  plan  for  the  facilities 
and  services  needed  to  meet  that  need.   Included  within  those 
needs,  on  a  priority  basis,  would  be  the  care,  treatment  and 
rehabilitation  of  state  mental  hospital  residents  from  that 
district.   Once  a  local  plan  is  approved,  the  local  authority 
should  begin  to  assume  responsibility  for  the  provision  of  ser- 
vices and  the  creation  of  new  facilities  and  services  that  are 
needed.   Eventually,  the  local  authority  would  have  total  respon- 
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sibil-ity  for  meeting  the  mental  health  service  needs  of  its 
citizens. 

The  roles  for  state  government  under  such  a  scheme  would 
include  funding,  approving  plans  for  comprehensive  local  systems, 
setting  and  enforcing  adequate  standards  for  care  and  treatment, 
providing  training  for  local  officials,  providing  technical  as- 
sistance in  the  planning  eind  implementation  of  community-based 
systems  and  conducting  evaluations  of  program  effectiveness. 
State  government  should  assure  that  mental  health  services  receive 
their  share  of  federal  revenue-sharing  funds  and  to  assist  local 
districts  in  learning  of,  applying  for  and  receiving  categorical 
federal  financial  support.   It  should  also  be  the  responsibility 
of  state  governments  to  assure  that  mechanisms  for  overcoming  the 
the  unequal  distribution  of  mental  health  resources  among  the 
various  districts  are  implemented  so  that  the  quality  of  mental 
health  care  one  receives  is  not  unduly  dependent  upon  the  fin- 
ancial resources  within  the  district. 

A  further  essential  task  of  state  legislatures  should  be 
to  remove  barriers  to  community-based  service  arising  out  of 
outdated  planning  and  zoning  laws  and  ordinances.   A  model  statute 
is  contained  herein  that  would  facilitate  the  establishment  of 
halfway  houses  and  other  community  residences  for  the 
mentally  handicapped,  protect  against  over-concentration  of  such 
homes  in  any  one  neighborhood  or  area,  and  give  assurance  that 
community  residences  for  the  mentally  handicapped  are  operated 
and  maintained  in  accordance  with  adequate  physical  and  mental 
health  programmatic  standards. 

3.  State  Mental  Health  Standards  Board,  Local  Human 
Rights  Committees,  Mental  Health  Review  Officers 
and  Mental  Health  Advocacy  Service 

One  of  the  most  reliable  lessons  to  be  learned  from  the 
history  of  both  voluntary  and  involuntary  mental  health  care 
services  is  that  the  needs,  entitlements  and  rights  of  the 
mentally  handicapped  are  easily  neglected  by  the  agencies  and 
professions  that  should  bear  responsibility  for  their  care, 
treatment,  welfare  and  advocacy.   The  simple  but  apparently 
decisive  factor  is  that  mentally  impaired  persons  are  a  most 
ineffectual  class  in  terms  of  social  and  political  power. 
Without  effective  complaint  they  have  traditionally  been  ex- 
cluded from  community  life,  subjected  to  massive  abuses,  denied 
effective  legal  representation  and  afforded  little  in  the  way 
of  appropriate  treatment  services;  and  in  relative  silence  they 
have  remained  one  of  society's  most  profoundly  victimized  minorities. 

The  explanations  for  this  state  of  affairs  go  beyond  the  de- 
bilitating effects  of  mental  disorders  themselves.   The  reasons  in- 
clude the  incapacitation  that  is  caused  by  the  very  neglect,  abuse, 
and  institutionalization  to  which  vigorous  objection  should  be 
made;  the  stigma  which  society  in  general  places  upon  mental 
handicap;  the  false  confidence  that  citizens  and  social  and  po- 
litical leaders  seem  to  have  that  they  and  their  families  and 
constituencies  are  somehow  immume  to  mental  and  emotional  dis- 
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order  and  the  consequent  low  priority  afforded  reform;  widespread 
ignorance  as  to  the  prospects  for  the  mentally  afflicted  to  re- 
cover mental  health  and  be  restored  to  productive  functioning; 
and  the  general  need  of  mentally  restored  persons  to  conceal  their 
history  of  mental  health  care  and  their  consequent  tendency  not 
to  be  advocates  of  reform. 

The  kinds  of  official  and  professional  neglect  to  which  the 
mentally  handicapped  have  suffered  stain  the  records  of  virtually 
all  groups  that  should  be  concerned.   The  mental  health  profes- 
sions, despite  their  direct  and  visible  involvement,  do  not  bear 
the  sole  responsibility.   The  legal  profession  has  generally  failed 
to  provide  competent,  effective  services  .o  mentally  handicapped 
persons  in  civil  commitment,  guardianship,  prison  and  community 
settings.   The  courts  have  historically  afforded  the  mentally 
disabled  little  in  the  way  of  protection  of  their  constitutional 
and  statutory  entitlements.   Legislatures  consistently  have  given 
low  priority  to  mental  health  care  and  thus  bear  a  major  share 
of  the  blame  for  the  creation  and  perpetuation  of  inappropriate,  poorly 
staffed  and  overcrowded  institutions.   The  executive  branches  of 
state  governments  likewise  have  failed  to  present  either  fairly 
or  effectively  the  nature  and  extent  of  the  need  for  resources 
and  have  failed  to  use  wisely  the  resources  at  their  disposal. 
Other  social  and  governmental  entities  --  families,  schools, 
the  criminal  justice  and  correctional  systems,  medical,  social 
welfare  and  vocational  rehabilitative  services  --  have  also 
responded  inappropriately  to  the  needs  of  the  mentally  disabled, 
often  preferring  to  avoid  their  responsibilities  and  consigning 
the  afflicted  person  to  an  institution  that  is  incapable  of 
providing  helpful  services. 

Such  broad  criticisms  should  not  be  made  without  acknowledging 
that  there  have  always  been  some  individuals  and  groups  within 
these  larger  categories  who  have  done  their  utmost  to  provide  or 
advocate  the  services  and  dignity  to  which  the  mentally  handi- 
capped are  entitled.   Indeed,  such  individuals  and  groups  are  to 
be  accorded  special  recognition  for  their  efforts  and  self-sacri- 
fice in  the  context  of  general  apathy  and  abuse.   Nor  should 
these  broad-brush  complaints  be  made  in  disregard  of  the  recent 
awakenings  in  all  quarters  to  responsibility  and  the  need  for  con- 
structive action.   All  types  of  relevant  agencies  and  associations 
can  point  to  substantial  achievements  and  progress  in  recent  years. 

Such  advancements  have  not,  however,  been  sufficiently  wide- 
spread nor  have  they  been  accompanied  by  permanent,  structural 
changes  that  assure  further  progress  and  sustained  improvement. 
The  gains  recently  made  thus  may  prove  temporary  and  the  present 
levels  of  concern  and  activity  may  vanish.    Proposals  are, 
set  forth  herein,  therefore,  to  establish  permanent  agencies 
which  would  correct  the  fundamental  political  and  social  im- 
balances that  weigh  against  the  best  interests  of  the  mentally 
disabled. 

a.   State  Mental  Health  Standards  Board 

A  State  Mental  Health  Standards  Board,  an  independent 
state-level  agency  composed  of  mental  health  professionals. 
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lawyers  and  consumer  group  representatives     supported 
.by  a  multi-disciplinary  staff,  is  recommended  to  ensure 
that  adequate  facility  standards  are  adopted  and  enforced, 
to  report  to  the  state  legislature  and  Governor  on  the 
adequacy  of  mental  health  programs,  and  to  regulate  and 
monitor  the  development  and  use  of  mental  health  techno- 
logies. 

b.  Human  Rights  Committees 

Local  Human  Rights  Committees,  also  independent  and 
composed  of  mental  health  professionals,  lawyers  and  con- 
sumer group  representatives  and  supported  by  specialist 
consultants,  are  proposed.   These  Committees  would  have 
jurisdiction  over  the  mental  nealtn  care  and  treatment  of 
individuals  in  specified  circumstances,  ;,  -"erally  the 
treatment  of  particularly  vulnerable  groups,  e.g. ,  civilly 
committed  persons,  and  especially  harsh  and  hazardous 
treatments,  e.g. ,  electro-convulsive  therapy  and  behavior 
therapy  involving  aversive  conditioning.   It  is  recommended 
that  the  jurisdiction  of  these  Committees  extend  over  all 
facilities  and  services  within  a  geographical  area,  optimally 
the  same  area  as  would  be  covered  by  a  local  mental  health 
authority.   The  types  of  situations  in  which  Human  Rights 
Committees  would  be  involved  in  the  review  and  approval  of 
treatment  would  include,  among  others,  individual  cases  of 
involuntary  treatment,  client  complaints  of  improper 
treatment  objectives,  experimental  treatments  that  entail 
significant  risks  of  harm  and  the  proposed  treatment  of 
certain  criminally  detained  persons  who  lack  the  capacity 
to  make  their  own  informed  decisions  about  treatment. 
The  functions  of  the  Committees,  depending  upon  the  type 
of  case,  would  include  such  matters  as  determining  whether 
the  individual  is  competent  to  give  informed  consent, 
whether  the  treatment  objectives  are  legitimate,  whether 
the  proposed  treatment  is  reasonably  appropriate  and  re- 
presents a  reasonable  choice  under  least  drastic  means 
principles,  and  whether  proposed  treatment  is  prompt  and 
adequate  and  in  the  individual's  best  interests.   Committee 
decisions  would  generally  be  subject  to  a  limited,  appellate- 
type  judicial  review. 

c.  Mental  Health  Review  Officer 

The  position  of  Mental  Health  Review  Officer  is  established 
to  deal  with  the  many  preliminary  and  interim  decisions  which 
must  be  made  in  civil  commitment,  guardianship,  juvenile  and 
other  treatment  settings  in  which  an  impartial  decision-maker 
is  needed  but  judicial  proceedings  are  inappropriate.   For 
excimple,  the  Mental  Health  Review  Officer  would  perform 
screening  investigations  in  the  civil  commitment  area  and 
would  determine  whether  a  significant  question  of  competence 
exists  in  the  case  of  extraordinary  treatments  proposed  for 
voluntary  mental  health  services  clients.   It  is  recommended 
that  the  officer  be  an  experienced  mental  health  professional 
with  special  training  in  relevant  areas  of  mental  health  law 
or,  in  the  alternative,  an  attorney  who  has  been  given  ex- 
tensive training  to  enable  him  to  conduct  satisfactory,  in- 
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■dependent  reviews  of  such  matters  as  proposed  commitments 
emd  certain  emergency  treatments. 

d.   Mental  Health  Advocacy  Service:   The  Linchpin  Agency 

While  all  of  the  foregoing  figure  prominently  in  the 
statutory  proposals  herein  recommended  to  achieve  and  main- 
tain progress  in  the  services  for  and  rights  of  the  mentally 
handicapped,  none  plays  quite  so  prominent  or  indispensable 
a  role  as  the  Mental  Health  Advocacy  Seirvice.   This  Service 
is  proposed  as  the  most  efficacious  and  efficient  solution 
to  the  continuing  serious  problem  of  providing  actually  or 
allegedly  mentally  handicapped  persons  and  present  and  former 
mental  health  services  clients  with  effective  and  helpful 
advice  and  representation  in  each  of  the  many  situations 
in  which  their  liberty,  civil  rights  and  other  interests 
are  in  jeopardy.   The  quality  and  quantity  of  legal  services 
provided  such  people  is  generally,  for  reasons  fully  explained 
in  the  chapter  on  Mental  Health  Advocacy,  very  low;  and  the 
need  for  legal  specialists  who  can  provide  prompt,  diligent 
and  competent  services  is  especially  strong  and  clear  in 
order  for  each  individual  to  be  assured  of  the  fairness  and 
services  which  are  his  due. 

The  Mental  Health  Advocacy  Service  would  not,  however, 
consist  only  of  attorneys.   The  staff  lawyers  would  be  sup- 
ported by  mental  health  professionals  who  would  provide  the 
oft-needed  consultation  and  examination  services  needed  to 
help  the  client  arrive  at  decisions  on  matters  with  both  legal 
and  therapeutic  dimensions  with  adequate  information  about 
both  his  legal  rights  and  his  need  for  and  the  benefits  and 
risks  of  treatment.   Mental  health  professionals  employed  or 
retained  by  the  Service  would  also  furnish  the  individual 
with  the  expert  testimony  he  may  need  to  resist  unwanted 
treatment,  unfair  discrimination  or  the  loss  of  civil  rights. 

In  addition,  it  is  proposed  that  a  citizens  advocacy 
program  be  included  in  the  Mental  Health  Advocacy  Service 
to  provide  the  personally  supportive,  volunteer  services 
which  mentally  handicapped  persons  need  to  survive  and  func- 
tion effectively  in  the  community  and  to  deal  with  the  array 
of  welfare  and  human  services  programs  from  which  he  is 
entitled  to  receive  assistance. 

The  essential  feature  of  the  Mental  Health  Advocacy 
Service,  however,  is  the  concept  of  providing  mental  health 
law  specialists  who  have  ready  access  to  mental  health  pro- 
fessionals as  consultants  and  examiners.   The  provision  of 
such  services  is  truly  the  linchpin  for  most  of  the  statutory 
proposals  contained  herein.   Without  such  an  agency,  the 
provisions  regarding  civil  commitment,  guardianship,  volun- 
tary treatment,  the  hospitalization  and  treatment  of  minors, 
special  education  programs,  and  others  would  have  to  be 
substantially  modified  either  to  curtail  further  the  use 
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of  state  power  or  to  reshape  the  procedural  aspects  of  all 
"  processes  in  which  individual  interests  are  at  stake  in 
order  to  provide  further  assurance  of  the  fair  treatment 
of  the  individual.   In  a  very  real  sense  the  bulk  of  the 
recommendations  set  forth  in  this  volxime  are  contingent 
upon  the  establishment  of  a  service  substantially  like  the 
Mental  Health  Advocacy  Service  in  order  to  ensure  that  in- 
dividual's receive  the  quality  of  advice  and  representation 
to  which  they  should  be  entitled. 

3.   Civil  Commitment 

The  chapter  on  civil  commitment  presents  the  two  alternatives 
of  eliminating  civil  commitment  altogether  and  of  reforming  the 
process.   The  suggested  reforms  are  based  on  the  principle  that 
mental  health  commitment  is  an  extreme  interference  with  liberty  • 
and  autonomy  and,  despite  the  fact  that  it  delivers  people  to  the 
care  and  treatment  of  supposedly  benign  medical  facilities  and 
services,  is  not  consistently  of  benefit  to  the  individual  and 
may  in  many  cases  be  physically,  mentally,  emotionally  or  socio- 
logically harmful.   Accordingly,  as  an  extraordinary  legal  process 
whereby  highly  valued  personal  freedoms  are  curtailed,  the  com- 
mitment statute  should  reflect  the  legislature's  considered  judg- 
ment as  to  when  and  to  what  extent  involuntary  intervention  is 
appropriate;  and  the  procedures  whereby  commitment  is  invoked 
should  provide  guarantees  that  it  will  be  imposed  only  in  strict 
accordance  with  the  specified  criteria. 

In  selecting  the  appropriate  role  of  civil  commitment,  it 
must  be  noted  that  this  process  has  two  conceptual  bases  under 
the  Constitution  —  the  police  power  whereby  the  state  may  act 
to  protect  and  promote  the  public  health,  safety  and  welfare  and 
the  parens  patriae  power  whereby  the  state  may  act  to  protect  those 
who  are  incapable  of  safeguarding  their  own  best  interests.   In 
basic  terms,  the  police  power  authorizes  the  state  to  infringe 
upon  the  personal  liberties  of  an  individual  for  the  purpose  of 
protecting  others;   and  the  parens  patriae  doctrine  enpowers  the 
state  to  interfere  in  the  life  of  an  individual  in  order  to  pro- 
tect the  individual  himself  from  harm  arising  from  his  own 
self-destructive  acts  or  inability  to  care  for  himself. 

a.   Police  Power  Commitments 

Under  the  police  power,  civil  commitment  is  used  to  prevent 
persons  considered  "mentally  ill"  from  inflicting  various  types 
of  expected  harm  upon  others.   Among  the  more  significant  diffi- 
culties involved  in  the  use  of  this  form  of  commitment  are  the 
inability  of  mental  health  professionals  to  identify  accurately 
those  who  actually  would  engage  in  the  specified  harmful  behavior, 
i.e. ,  to  predict  harmful  behavior,  and  the  consequent  resort  to 
overprediction;  the  poor  quality  of  treatment  services  afforded 
those  who  are  committed;  and  the  misuse  of  mental  health  facilities 
and  professionals  simply  to  confine  and  control  persons  who  we 
fear  will  engage  in  deviant  behavior.   Difficulties  of  a  more 
legalistic,  yet  equally  important,  nature  include  vague  and  overly 
broad  criteria  that  allow  for  abuse  of  the  process,  ineffective 
legal  representation,  lax  procedures  which  allow  commitment  to 
be  based  on  hearsay  and  speculative  evidence  and  on  the  superficial, 
conclusory  results  of  cursory  mental  examinations,  indefinite  terms 
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of  cpmmitment,  and  inadequate  review  of  the  continuing  justifi- 
cation for  commitment. 

In  considering  the  appropriate  uses  of  police  power  com- 
mitments, the  inevitable  and  difficult  question  arises  whether 
it  is  possible  to  determine  with  sufficient  accuracy  whether 
a  particular  individual  presents  an  actual  threat  of  harmful 
behavior.   Reports  of  even  the  most  exhaustive,  sophisticated 
attempts  to  foresee  dangerous  behavior  show  that  professional 
predictive  capabilities  are  poor.   For  every  person  that  mental 
health  professionals  accurately  identify  as  one  who  would 
commit  an  act  of  violence,  they  inaccurately  identify  several 
others.   Commitments  for  the  purpose  of  protecting  society  from 
violent  behavior,  therefore,  much  more  often  than  not  entail 
the  involuntary  treatment  or  hospitalization  of  persons  who 
are  not  in  fact  dangerous. 

Commitments  for  other  purposes  protective  of  society  are 
even  more  dubious.   There  is  no  reason  to  expect  that  predictions 
of  injury  to  property  interests  —  through  theft,  arson,  van- 
dalism, etc.   —   are  any  more  accurate  than  predictions  of  assaul- 
tiveness; and,  since  the  interests  to  be  protected  are  less  highly 
valued  than  personal  safety,  commitment  to  protect  property  in- 
terests would  be  less  justifiable.   While  protection  against  the 
infliction  of  serious  mental  or  emotional  harm  on  others  may 
arguably  represent  social  values  as  high  as  protection  against 
bodily  injury,  the  problems  of  prediction  are  significantly 
greater.   Not  only  must  certain  patterns  of  behavior  be  foreseen, 
commitment  for  such  purposes  would  also  require  prediction  of 
serious  mental  or  emotional  disturbance  in  potential  victims. 
This  "double"  predictive  requirement  would  produce  such  over- 
whelmingly large  numbers  of  erroneous  commitments  as  to  render 
it  unconscionable  to  force -some  people  into  treatment  or  hospita- 
lization on  these  grounds . 

Protection  of  society  from  other  protential  harms,  e.g. , 
behavior  that  is  annoying,  upsetting  or  otherwise  objectionable 
to  society  or  some  segment  of  society,  would  reflect  a  balance 
of  individual  and  societal  interests  palpably  inconsistent  with 
the  solicitude  that  constitutional  principles  accord  individual 
freedom  and  autonomy. 

Police  power  tommitments,  if  constitutionally  acceptable 
at  all,  are  at  most  justifiable  for  the  curoose  of  preventing 
serious  bodily  harm  .   And,  even  if  commitment  on  this  basis  is 
authorized,  there  are  various  substantive  and  procedural  reforms 
needed  to  assure  that  the  comsiitment  process  is  as  fair  and  accurate 
as  is  reasonably  possible.   First,  the  nature  and  severity  of 
mental  disorder  on  which  commitment  is  deemed  appropriate  should 
be  specified.   State  statutes  typically  fail  to  provide  ciny 
significant  guidance  in  this  area  to  the  psychiatrists,  lawyers, 
and  courts  involved  in  the  commitment  process. 
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Second,  much  could  be  done  to  bolster,  though  not  perfect, 
the  'fact-finding  process  which  produces  determinations  of  "dan- 
gerousness  to  others."   The  proposed  statute  specifies  that  a 
civilly  committed  person  be  found  likely  to  inflict  serious  un- 
justified bodily  harm  on  another  person  in  the  near  future  and 
requires  that  any  such  finding  be  premised  on  evidence  that  in- 
cludes a  recent  (i.e. ,  within  the  past  30  days)  incident  of  behavior 
causing,  attempting  or  threatening  the  infliction  of  unjustified 
bodily  harm  on  another.   This  latter  requirement  of  overt  behavior 
reflects  the  view  that  it  is  virtually  impossible  to  predict, 
with  any  modicum  of  success,  dangerous  behavior  on  the  part  of 
an   individual  who  has  not  engaged  in  violent  behavior  in  the  past. 
Insisting  that  the  overt  behavior  be  evidenced  within  the  very 
recent  past   is  intended  to  assure  that  the  commitment  process 
does  not  lend  itself  to  stale  claims  of  violence  that  disguise 
applications  for  commitment  for  improper  purposes.   This  require- 
ment would  also  tend  to  restrict  civil  commitment  to  those  cases 
in  which  predictions  of  violence  would  be  most  valid  —  when  the 
individual  is  presently  evidencing  assaultiveness  or  other  dangerous 
behavior.     A  further  means  of  bolstering  the  efficacy  of  the 
civil  commitment  of  "dangerous"  persons  is  to  require  that  the 
feared  behavior  be  likely  to  occur  within  a  limited  time  span  — 
the  proposed  statute  uses  the  wording  "near  future."   This  is 
intended  to  eliminate  commitment  based  on  findings  that  the  in- 
dividual might  someday  in  the  remote  future  engage  in  violent 
behavior.   Findings  of  this  nature  are  most  unlikely  to  have  any 
validity.   Only  if  the  fact-finder  is  convinced  that,  in  the 
individual's  present  circumstances,  he  is  likely  to  inflict  harm 
on  others  is  there  any  substantial  probability  that  the  deter- 
mination is  acceptable. 

Third,  the  proposed  statute  requires  that  commitments  be 
limited  to  persons  who  lack  the  capacity  to  make  informed  decisions 
about  treatment.   There  are  two  basic  reasons  for  this  requirement. 
Persons  who  have  the  ability  to  make  their  own  decisions  about 
treatment  and  wish  to  refuse  hospitalization  or  treatment,  have 
very  strong  interests  in  not  being  subjected  to  involuntary 
treatment  or  hospitalization.   Given  the  ineviteible  inaccuracies 
in  predicting  dangerous  behavior,  therefore,  it  is  concluded  that 
the  state's  interest  is  insufficient  to  override  the  wishes  of  a 
competent  person  to  refuse  treatment.   Moreover,  there  is  an 
emerging  principle  that  intrusive  or  hazardous  treatment  may  not 
be  imposed  upon  competent  persons  over  their  objections.   If 
supposedly  dangerous  individuals  are  committed  and  they  exercise 
their  right  to  refuse  unwanted  treatment,  mental  health  profes- 
sionals become  jailers  not  therapists,  and  mental  health  facili- 
ties become  jails,  not  treatment  centers.   This  requirement, 
therefore,  would  help  to  protect  the  mental  health  system  from 
demands  that  it  be  used  for  other  than  evaluative  or  treatment 
purposes. 

Fourth,  to  provide  further  assurance  that  mental  health  ser- 
vices not  be  put  to  inappropriate  uses,  it  is  recommended  that 
no  person  with  an  untreatable  disorder  be  committed.   The  proposed 
statute  requires  that  evidence  be  introduced  and  findings  made 
that  the  individual's  disorder  is  amenable  to  existent  treatment 
modalities  and  that  sufficient  resources  to  implement  prompt,  ade- 
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Fifth,  strict  durational  limitations  are  recommended  for 
commitment.   Persons  deemed  to  present  a  likelihood  of  serious  bodily 
harm  to  others  may  be  detained  or  committed  for  a  three-day  evalua- 
tion period,  a  fourteen-day  period  after  a  preliminary  hearing,  and 
for  ninety-days  after  a  full  judicial  hearing.   The  ninety-day  com- 
mitment would  be  renewable  only  once  and  then  only  following  a  full 
judicial  hearing  at  which  it  is  determined  that  the  criteria  for 
commitment  are  still  satisfied  and  that  prompt,  adequate  treatment 
efforts  were  made  during  the  previous  period  of  commitment.   A  firm 
majcimum  durational  limit  would  serve  a  number  of  purposes;  it  would 
assure  that  treatment  services  are  not  delayed  by  reason  of  resource 
shortages  or  institutional  convenience.   It  would  also  ameliorate 
the  basic  unfairness  inherent  in  the  concept  of  commitments  based 
on  necessarily  questionable  predictions  of  dangerousness.   And  it 
would  impose  a  reasonable  termination  to  treatment  efforts  when 
they  are  not  sufficiently  effective  either  to  produce  a  cure  or 
very  substantial  improvement  or,  by  virtue  of  their  beneficial  effects 
upon  the  individual,  to  cause  him  to  apply  for  voluntary  treatment. 

Sixth,  the  statute  requires  that  involuntary  care  and  treat- 
ment be  in  accord  with  the  constitutional  principle  that  when 
state  action  infringes  upon  fundamental  rights,  the  least  drastic 
means  necessary  to  achieve  its  purposes  be  used.   In  mental  health 
law,  this  principle  has  become  widely  recognized  with  regard  to 
the  restrictions  placed  on  the  individual's  freedom  of  movement. 
Thus,  care  and  treatment  given  in  mental  hospitals  is  generally 
regarded  as  more  restrictive  than  that  provided  through  partial 
hospitalization  or  outpatient  services.   Quite  correctly,  there- 
fore, treatment  in  the  more  restrictive  environment  is  considered 
inconsistent  with  the  least  drastic  means  principle  when  the 
purposes  of  commitment  could  just  as  well  be  served  in  a  less 
restrictive  setting.   Limiting  the  application  of  the  least  dras- 
tice  means  principle  to  physical  environments  and  restrictions , 
however,  fails  to  recognize  that  treatment  itself  infringes  upon 
fundamental  constitutional  rights.   For  example,  drugs  and  some 
behavior  modification  techniques  intrude  upon  the  individual's 
right  to  privacy  and  autonomy.   Thus,  if  consideration  is  given 
only  to  physical  environments  cind  restrictions,  a  person  receiving 
outpatient  treatment  while  living  in  a  halfway  house  would  be  con- 
sidered as  receiving  treatment  in  a  relatively  unrestricted  en- 
vironment.  If  it  also  is  taken  into  account  that  the  reason  that 
he  is  not  on  inpatient  status  is  that  he  is  being  given  very  high 
dosages  of  sedating  or  tranquilizing  medicines  that  leave  him 
docile  or  groggy  or  create  risks  of  permanent  physical  or  psycho- 
logical harm,  a  substantial  question  arises  whether  his  care  and 
treatment  is  actually  the  least  drastic  that  would  serve  treatment 
and  commitment  purposes.   A  further  factor  that  should  be  taken 
into  account  is  the  likely  duration  of  available  alternative  modes 
of  treatment.   Short-term  treatment  involving  a  highly  restrictive 
environment  may,  in  some  instances,  be  viewed  as  less  drastic  than 
prolonged  treatment  that  involves  lesser,  but  still  significant, 
restrictions. 
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,  Mathematical  precision  as  to  which  of  the  reasonably  equivalent 
modalities  in  a  given  case  are  the  least  restrictive  is  obviously 
not  possible.   The  proposed  statute,  however,  identifies  the 
physical  environment  and  restrictions,  the  intrusiveness  of  treat- 
ments, the  hazards  involved  in  the  various  techniques  and  the  likely 
duration  of  treatment  under  alternative  modes  as  matters  which 
need  to  be  considered  when  the  decision  is  made  as  to  whether  the 
proposed  treatment  program  is  in  accordance  with  least  drastic 
means  principles. 

The  foregoing  reforms  of  the  substance  of  civil  commitment 
Under  the  police  power  would  enhance  the  fairness,  accuracy,  and 
constitutional  acceptability  of  this  process.   It  would  remain  for 
the  legislature  to  determine  whether  reform  or  abolition  is 
preferable. 

b.   Parens  Patriae  Commitments 

Most  of  the  same  difficulties  with  fairness  and  accuracy 
that  police  power  commitments  pose  exist  with  the  same  degree 
of  severity  in  regard  to  parens  patriae  commitments.   Parti- 
cular attention  to  these  problems  is  warranted  in  the  parens 
patriae  area  lest  the  ostensibly  benevolent  rationale  —  care 
and  treatment  for  those  who  are  unable  to  protect  or  care 
for  themselves  —  eclipses  the  fact  that  treatment  and  hospi- 
talization may  be  detrimental  and  do  infringe  massively  on 
personal  freedoms,  whatever  the  purposes. 

As  in  the  police  power  area,  the  uncertainties  of  predic- 
tion are  highly  relevant  to  parens  patriae  commitments.   For 
example,  predictions  of  suicidal  behavior  are  no  more  valid 
than  predictions  of  assaultiveness.   Data  to  support  the  no- 
tion that  mental  health  professionals  can  accurately  identify 
persons  who  are  likely  to  harm  themselves  or  inadequately 
protect  themselves  is  also  lacking,  and  what  evidence  there 
is  of  relevance  to  the  point  strongly  suggests  that  the  pre- 
dictive ability  does  not  exist. 

Commitment  for  the  purposes  of  protecting  mentally  dis- 
ordered persons  from  self-destructive  behavior  resulting  in 
serious  bodily  harm,  therefore,  should  be  reformed  along  the 
lines  of  police  power  commitments  in  the  interest  of  ensuring 
that  it  is  used  fairly  and  implemented  as  accurately  as  pos- 
sible.  For  example,  a  recent  overt  act  of  serious  self- 
inflicted  harm  or  an  attempt  to  inflict  such  harm  or  to  commit 
suicide  should  be  required.   (Suicidal  threats  are  too  grossly 
Inadequate  as  indicators  of  future  suicidal  behavior  to  sub- 
stantiate predictions  of  future  self-destructive  behavior. 

Lack  of  capacity  to  make  treatment  decisions  is  proposed 
as  an  essential  part  of  the  criteria  for  parens  patriae  com- 
mitments  both  on  xjlicy  grounds  and  as  a  constitutional  require- 
ment.   Under  the  parens  patriae  power,  state  action  is  limited 
to  protecting  or  promoting  the  individual's  best  interests. 
Ascertaining  whether  mental  health  treatment  is  or  is  not  in 
the  individual's  best  interests  is  a  highly  personal  matter 
involving  a  number  of  subjective  factors;  and  the  result  should, 
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if  at  all  possible,  be  reflective  of  the  individual's 
"own  value  preferences  and  subjective  judgment  that  the 
possible  risks  and  benefits  of  treatment  are  such  that 
treatment  is  or  is  not  the  better  course  of  action  for 
him.   If  the  individual  is  capable  of  understanding  the 
nature,  purpose  and  possible  consequences  of  treatment,  he 
should  ordinarily  make  the  decision  himself.   Doctors, 
judges  emd  juries  cannot  make  a  "better"  decision  for 
him.   Generally,  only  when  the  individual  is  unable  to 
understand  relevant  information  about  treatment  should 
the  state  presume  to  have  a  substitute  decision-maker 
act  in  his  best  interests  and  make  treatment  decisions  for 
him._J_/ 

The  durational  limits  on  parens  patriae  commitments  in 
cases  of  persons  who,  it  is  feared,  will  engage  in  self- 
destructive  behavior  are  short.   The  initial  commitment 
period  of  fourteen  days  may  be  renewed  only  once.   This 
durational  limit  has  been  in  effect  in  California  since 
1969  and  data  for  1971  show  that  the  second  14-day  com- 
mitment is  used  very  rarely,  even  though  it  can  be  based 
on  physicians'  certificates  alone  and  effected  without  a 
mandatory   hearing. 

No  other  parens  patriae  purposes  are  considered  suitable 
for  commitment.   Protection  of  the  indiviudal  from  self- 
inflicted  injury  to  his  own  financial  and  property  interests 
is  a  function  better  left  to  property  guardianship  proceedings. 
The  provision  of  care,  treatment,  support  and  rehabilitation 
to  persons  who  are  unable  to  care  for  themselves  is  considered 
to  be  handled  more  appropriately  through  personal  guardian- 
ships.  Likewise,  in  the  case  of  persons  who  have  mental  handi- 
caps for  which  treatment  is  unavailable  and  who  need  super- 
vision, personal  care  or  physical  health  services,  or  a  shel- 
tered living  environment,  personal  guardianship  is  considered 
a  better  mechanism  for  meeting  their  needs  than  commitment. 

Parens  patriae  commitment  for  the  purpose  solely  of  pro- 
viding treatment  to  those  in  need  thereof  or  for  vague  pur- 
poses such  as  protection  of  the  individual's  welfare  or 
well-being  has  been  rejected  as  being  too  subjective  and 
susceptible  to  misuse,  as  possibly  contributing  further  to 
the  overburdening  of  mental  health  services,  and  as  providing 
inadequate  assurance  that  commitment  would  actually  be  in  the 
individual's  best  interests. 


1/   Two  exceptions  to  this  proposition  are  set  forth  in  the 
proposed  statute:  (a)  when  the  individual  is  unable  to  realize 
that  he  has  recently  engaged  in  behavipr  dangerous  to  himself 
or  others,  and  (b)  when  the  individual's  reasons  for  refusing 
treatment  are  explicitly  based  on  self-destructive  desires 
or  the  belief  that  he  is  unworthy  of  treatment. 
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c.   Dispositions 

Once  the  question  of  conunitability  is  detarmined, 
further  questions  arise  as  to  what  restrictions  may  be 
imposed  on  the  individual's  freedom  of  movement  and 
what  treatment  techniques  may  be  used.   The  proposed 
statute  requires  that  an  individualized  treatment  plan 
be  immediately  prepared,  in  consultation  with  the  respon- 
dent to  the  maximum  extent  feasible,  and  presented  to 
the  respondent  and  his  attorney.   If  he  objects  to  the 
treatment  plan  on  grounds  that  its  objective  are  improper 
or  that  the  proposed  treatment  is  not  in  accordance  with 
least  drastic  means  principles  or  is  inappropriate  or 
inadequate,  he  may  obtain  a  review  by  the  local  Human 
Rights  Committee.   The  burden  of  persuasion  would  be  on 
the  mental  health  authority;  and,  if  the  Human  Rights 
Committee  were  to  sustain  any  objections,  it  would  have 
authority  to  order  the  mental  health  authority  to  make 
the  necessary  remedial  changes  in  the  treatment  plan. 
While  the  proceedings  before  the  Committee  would  be 
informal,  it  would  be  required  to  reduce  its  findings 
and  determinations,  together  with  the  reasons  therefore, 
to  writing.   The  individual  and  the  mental  health  au- 
thority could  appeal  the  Committee's  decision  to  court, 
where  the  scope  of  judicial  review  would  be  limited  to 
correcting  mistakes  of  law  and  reversing  findings  of 
fact  that  are  not  supported  by  sustantial  evidence.  4./ 

4.   Guardianship 

As  indicated  above,  civil  commitment  is  considered  a  less 
appropriate  means  than  guardianship  for  certain  purposes  --  preser- 
vation of  the  property  of  a  person  incompetent  to  manage  his  own 
financial  or  business  affairs  and  the  protection  of  persons  wno, 
by  reason  of  mental  disorder  are  both  unable  to  meet  their  phy- 
sical  requirements  for  food,  shelter,  clothing  or  protection 
from  physical  disease  or  injury  and  to  make  informed  decisions  about 
accepting  or  rejecting  the  services  needed  to  meet  these  needs. 
The  two  areas  of  concern,  property  interests  and  physical  well- 
being,  are  quite  distinct  and  the  qualifications  needed  to  fulfill 
the  differing  guardianship  roles  are  so  different  as  ordinarily 
to  require  that,  when  both  property  and  personal  guardianship  are 
needed,  different  persons  serve  in  these  capacities.   The  pro- 
posed statutory  approach  to  guardianships  sets  out  two  separate 
guardianship  laws. 

:>/  An  alternative  means  of  reviewing  treatment  plans,  if  Human 
—^      Rights  Committees  are  not  established,  is  to  have  the  treat- 
ment plans  submitted  to  the  court  for  approval. 

It  should  also  be  noted  that  in  the  case  of  parens  eatriae  commitments 
of  the  short  duration  here  in  proposed,  this  two-tiered  review 
would  not  be  feasible.   Accordingly,  treatment  plans  in  such 
cases  must  be  submitted  immediately  to  the  court  for  approval. 


603 


-  17  - 


c.   Personal 

The  personal  guardianship  statute  is  designed,  pursuant 
to  the  parens  patriae  authority,  to  provide  services  which 
a  severely  mentally  disabled  person  requires  for  health  and 
survival.   Desnite  the  benign  paternalistic  motivation  for 
a  personal  guardianship,  however,  it  must  be  kept  in  mind 
that  it  is  essentially  a  coercive  device.   If  the  individual 
had  the  ability  to  seek  or  accept  the  services  that  guardians 
obtain  for  him,  there  would  be  no  need  for  the  guardianship 
and  the  individual  would  be  free  to  make  his  own  decisions 
whether  to  accept  or  reject  such  services. 

The  personal  guardianship  statute,  therefore,  is  designed 
to  infringe  as  little  as  necessary  upon  personal  autonomy 
and  incorporates  procedural  safeguards  to  ensure  that  guar- 
dianships are  imposed  only  when  a  clear  need  is  demonstrated. 
The  criteria  for  personal  guardianship  are  (a)  a  present  in- 
ability, by  reason  of  serious  mental  disorder  to  meet  essen- 
tial personal  needs  for  physical  health  or  to  protect  one- 
self from  injury,  which  inability  is  demonstrably  likely  to 
cause  death  or  serious  injury,  illness  or  disease  within  the 
near  future  ,  and   (b)  a  lack  of  capacity  to  make  informed 
decisions  whether  to  accept  the  services  needed  to  prevent 
such  harms . 

Petitions   for  guardianship  are  given  a  multi-disci- 
plinary review  (including  mental  health  professionals  and  an 
attorney)  for  purposes  of  ascertaining  whether  the  need  for 
a  guardianship  is  clearly  established,  whether  alternative 
solutions  exist  which  are  acceptable  to  the  individual  and 
would  adequately  protect  his  health  and  safety,  and  deter- 
mining what  minimum  necessary  powers  a  guardian  would  need 
to  protect  the  individual's  health  and  safety.   The  results 
of  the  review  would  be  presented  to  the  individual  and  his 
counsel  (who  is  appointed  at  the  time  the  petition  is  filed) 
for  purposes  of  further  negotiation. 

If  a  satisfactory  compromise  is  not  obtained,  a  judicial 
hearing  must  be  held  within  twenty-one  days  of  the  date  of 
the  petition.   The  same  procedural  safeguards  provided  in 
civil  commitment  would  be  applicable.   The  burden  of  proof 
by  clear  and  convincing  evidence  is  on  the  petitioner.   If 
the  court  or  jury  determines  that  the  criteria  for  guardian- 
ship are  met,  a  guardianship  plan  specifying  the  services 
to  be  provided  and  the  requested  authorities,  and  naming 
the  proposed  guardian  must  be  immediately  submitted  to  the 
court.   If  requested,  a  further  hearing  before  the  court,  with- 
out a  jury,  would  be  held  to  receive  any  further  evidence 
relevant  to  the  issues  presented  by  the  guardianship  plan. 
In  determining  whether  to  accept  or  modify  the  plan,  the 
court  would  be  required  to  ensure  that  the  proposed  services 
are  adequate  to  meet  the  respondent's  needs,  that  the  pro- 
posed services  infringe  as  little  as  necessary  upon  the  res- 
pondent's freedom  and  autonomy,  and  that  the  justification  for 
the  requested  authorities  are  specifically  supported  by  the 
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evidence.   For  example,  if  the  respondent's  needs  are  related 
solely  to  the  cleaning  of  his  home  or  apartment  to  protect  him 
from  serious,  demonstrated  health  hazards,  the  court  should  limit 
the  proposed  services  to  appropriate  cleaning  services  and  the 
guardian's  authority  would  be  limited  to  arranging  for  such 
services  and  requiring  the  respondent  to  accept  them. 

The  discussion  thus  far  deals  only  with  the  physical  health 
and  safety  needs  of  the  individual.   In  a  significant  number  of 
cases,  mental  health  treatment  may  not  be  an  issue  because  the 
mental  disability  may  be  untreatable,  e.g. ,  caused  either  by 
brain  damage  or  irreversible  ageing  processes  alone.   In  many 
other  cases,  however,  the  individual  may  have  a  disorder  for  which 
treatment  is  allegedly  appropriate.   If  so,  the  petitioner  would 
have  the  burden  of  proving   by  clear  and  convincing  evidence, 
that  treatment  for  the  respondent's  mental  disorder  is  clearly 
in  his  best  interests  and  that  he  lacks. the  capacity  to  make 
informed  decisions  about  treatment.   If  the  court  or  jury  finds  in 
favor  of  the  petitioner  on  these  issues,  the  court  would  include 
within  the  guardian's  authorities  the  power  to  obtain  mental 
health  services  for  the  ward  on  an  involuntary  basis.   In  such 
cases  an  individualized  treatment  plan  must  promptly  be  presented 
to  the  respondent,  his  attorney  and  the  local  Human  Rights  Com- 
mittee for  approval  as  to  whether  the  treatment  plan  is  in  accordance 
with  least  drastic  means  principles  and  is  clearly  in  the  respon- 
dent's best  interests,  giving  specific  consideration  to  the  res- 
pondent's wishes  and  his  age  and  physical  condition. 

The  durational  limit  of  an  initial  guardianship  order  is  six 
months  and  all  guardianship  orders  would  contain  a  requirement  that 
the  guardian  provide  to  the  ward  such  training  and  rehabilitative 
services  as  are  appropriate  to  his  condition  if  there  is  a  sub- 
stantial probability  that  such  services  would  enable  the  ward  to 
improve  significantly  his  ability  to  care  for  himself. 

A  petition  for  renewal  of  a  guardianship  would,  in  addition 
to  asserting  that  the  criteria  for  guardianship  are  still  satis- 
fied, have  to  specify  the  services  provided  to  the  ward  during  the 
past  six  months  (or  one  year,  in  cases  of  subsequent  renewal).   At 
any  renewal  hearing  (before  a  jury,  unless  waived  by  the  ward), 
the  petitioner  would  have  the  burden  of  proving  that  the  services 
previously  provided  were  prompt,  appropriate  and  adequate.   If 
mental  health  treatment  were  provided  during  the  previous  guardian- 
ship period  and  authority  to  provide  it  on  an  involuntary  basis  in 
the  future  is  sought,  the  guardian  would,  before  the  guardianship 
hearing,  be  required  to  obtain  Human  Rights  Committee  approval  for 
requesting  an  order  for  involuntary  mental  health  services.   The 
Human  Rights  Committee  in  granting  approval  would  review  the  ward's 
condition  and  past  mental  health  treatment  and  conclude  that  mental 
health  services  provided  under  the  guardianship  were  prompt  and 
adequate,  that  treatment  is  likely  to  improve  the  ward's  mental 
condition  or  prevent  substantial  deterioration,  and  that,  in  light 
of  all  the  circumstances  (including  the  fact  that  a  cure  has  not  been 
accomplished,  the  risks  of  long-term  treatment,  the  ward's  age, 
physical  condition  and  his  express  desires) ,  the  proposed  further 
treatment  is  clearly  in  the  ward's  best  interest.   The  ward  would 
have  the  opportunity  to  have  heard  de  novo  at  the  guardianship  re- 
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newaj.  hearing  any  of  the  issues  that  were  decided  by  the  Hvunan 
Rights  Committee. 

b.    Property 

The  proposed  property  guardianship  is  based  largely  on  recently 
developed  models  such  as  the  Uniform  Probate  Code  and  the  work  of 
Professor's  Alexander  and  Lewin.   These  models  of  guardianship 
represent  an  effort  to  correct  the  long-standing  problem  of 
guardianships  being  imposed  not  for  the  benefit  of  the  individual, 
but  for  the  benefit  of  those  who  wish  to  gain  control  of  his 
property.   The  entire  property  guardianship  scheme,  therefore, 
is  aimed  at  the  solution  of  that  problem.   Other  reforms  include 
the  limiting  of  the  guardian's  powers  to  what  is  clearly  demon- 
strated to  be  necessary,  a  requirement  that  the  ward's  desires 
be  respected,  and  that  such  guardianships  be  limited  in  duration 
and  thus  subject  to  renewal  only  after  full  judicial  proceeding. 
In  addition,  the  criteria  for  property  guardianship  include  be- 
havioral standards  which  would  not  permit  a  guardianship  to  be 
imposed  in  the  absence  of  clear  evidence  that  the  individual 
has  actually  mismanaged  his  property  or  financial  interests. 
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,5.    Incompetence  to  Stand  Trial  and  Insanity  Defense  Acquittal 

Historically,  civil  commitment  has  often  been  used  as  a  means 
of  confining  persons  with  whom  the  criminal  justice  system  could  not 
adequately  deal.   As  long  as  criminal  processes  contain  theoretical 
gaps  which  call  for  the  assignment  of  some  individuals  to  the  mental 
health  civil  commitment  process,  efforts  to  restrict  the  scope, 
the  procedural  safeguards  and  the  durational  limits  of  civil  com- 
mitments will  predictably  meet  strong  resistance  from  those  who 
are  concerned  that  the  civil  process  be  adequate  to  deal  with 
hardened  and  presumably  dangerous  offenders.   To  illustrate  this 
problem,  if  following  a  determination  that  an  individual  is  un- 
reptorably  incompetent  to  stand  trial  for  a  very  serious,  violent 
felony,  or  following  acquittal  by  reason  of  insanity  of  the  same 
kind  of  offense,  the  only  available  means  of  confinement  is  mental 
health  civil  commitment,  there  will  be  those  who  would  argue  very 
forceably  and  persuasively  that  the  civil  commitment  laws  should  not 
have  mandatory  requirements  of  "treatability"  and  incompetence  nor 
should  the  civil  commitment  law  have  a  strict  durational  limitation. 
The  spectre  of  a  mass  murderer  who  is  either  incompetent  to  stand 
trial  or  not  guilty  by  reason  of  insanity  and  who  is  not  both  treat- 
able and  incompetent  and  therefore  not  committable,  or  even  if  he 
is  treatable,  would,  under  the  civil  commitment  law,  be  automically 
released  back  into  society  after  a  maximum  of  180  days  treatment 
and  confinement,  would  obviously  have  a  extremely  strong  impact. 
For  these  reasons,  and  others  more  particularly  relevant  to  criminal 
justice  per  se,  the  Guide  explores  the  areas  of  incompetence  to  stand 
trial  and  not  guilty  by  reason  of  insanity  and  makes  recommendations 
that  would  result  in  civil  commitment  never  being  the  only  possible 
disposition  in  the  cases  of  persons  who  have  committed  the  physical 
acts  constituting  serious  criminal  offenses. 

a.   Incompetence  to  Stand  Trial 

With  regard  to  incompetence  to  stand  trial,  the  proposed 
statute  sets  out  many  sorely  needed  substantive  and  procedural  re- 
forms.  These  reforms  include  the  provision  of  screening  examina- 
tions to  weed  out  from  further  consideration  individuals  who  are 
clearly  competent  to  enter  a  plea,  if  that  is  the  intention,  or 
to  stand  trial;  the  establishment  of  a  Forensic  Psychiatric  Service 
staffed  by  mental  health  professionals  who  are  specifically  trained 
to  make  examinations  and  who  would  not  have  treatment  responsibility 
for  the  examinee;  a  requirement  that  all  examinations  be  accomplished 
promptly;  modification  of  the  rules  regarding  expert  testimony  to 
ensure  that  opinions  beyond  the  professionals'  competence  are  not 
considered;  protection  of  the  individual's  right  to  be  free  on  re- 
cognizance or  bail  without  regard  to  whether  an  examination  is  neces- 
sary; and  protection  of  the  individual's  fifth  amendment  rights 
during  examination  and  hearings  regarding  competence  to  stand  trial. 
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,  When  a  criminal  defendant  is  determined  to  be  incompetent 
to  stand  trial,  but  probeibly  restorable  to  competency  with 
treatment,  issues  regarding  the  nature  and  duration  of  treat- 
ment need  to  be  resolved.   The  proposed  statute  requires  that 
the  least  drastic  means  necessary  to  administer  restorative 
treatment  be  used.  Accordingly,  if  a  defendant  would  otheirwise 
be  free  on  bail  or  recognizance,  treatment  should  not  entail 
hospitalization  or  other  restrictive  environments  except  to 
the  extent  necessary  for  purposes  of  treatment. 

The  initial  order  for  treatment  would  be  limited  to  ninety 
days,  or  such  earlier  time  as  it  appears  that  the  respondent  has 
been  restored  to  competency  or  that  his  condition  is  such  that 
no  substantial  probability  of  restoration  appears.   At  the  end 
of  the  ninety-day  period,  the  treatment  staff  would  be  required 
to  submit  to  the  court  a  report  of  treatment  that  has  been  pro- 
vided, a  description  of  any  improvement  made  and  an  estimate  of 
the  likelihood  that  impairments  to  competence  might  be  over- 
comed  with  further  treatment.   If  the  state  proposes  to  continue 
with  treatment,  a  hearing  is  provided  at  which  it  would  have  the 
burden  of  proving  that  treatment  provided  during  the  previous 
ninety  days  was  prompt  and  adequate,  that  a  substantial  probabi- 
lity continues  to  exist  that  treatment  will  effect  a  restoration 
to  competence,  and  that  adequate  resources  will  be  devoted  toward 
treatment  of  the  defendant  in  the  next  ninety  days. 

At  the  end  of  the  second  ninety  days,  if  the  evidence  shows 
that  the  defendant  is  still  incompetent  to  stand  trial,  no  further 
involuntary  treatment  for  purposes  of  restoration  to  competency 
may  be  imposed.   At  this  point  or  at  any  other  time  a  defendant 
is  found  to  be  unrestorably  incompetent,  the  Guide  sets  out  three 
alternative  statutory  proposals.   Under  the  first  alternative, 
the  state  would  have  the  option  of  moving  to  proceed  with  the 
trial,  despite  the  defendant's  incompetence.   Specific  procedural 
means  by  which  to  enhance  the  fairness  of  the  trial  to  the  res- 
pondent are  set  out.   They  include  pre-trial  disclosure  of  pro- 
secution evidence,  the  imposition  of  additional  corroborative 
requirements  with  regard  to  matters  that  are  or  may  be  affected 
by  the  defendant's  incompetence,  a  requirement  that  the  court 
make  a  determination  of  guilt  beyond  a  reasonable  doubt  before 
submitting  the  case  to  the  jury  for  a  verdict,  and  special  in- 
structions to  the  jury  if  requested  by  the  defense  describing 
the  defendant's  handicap  in  defending  himself.   Upon  conviction, 
the  sentencing  of  the  individual  should  be  accomplished  in  a 
mamner  that  would  insure  that  the  handicapped  person  is  not 
subjected  to  harm  during  confinement. 

A  second  alternative  would  be  to  rely  solely  on  the  ordinary 
civil  commitment  process  for  the  confinement  and  treatment  of 
persons  who  are  permanently  incompetent  to  stand  trial  and  have 
by  their  actions  shown  themselves  to  be  a  realistic  threat  to 
the  safety  of  others.   While  some  professionals  advocate  this 
approach,  it  is  not  herein  advocated  and  the  proposed  civil 
commitment  statute  is  not  compatible  with  it. 
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,  The  third  alternative  would  be  to  provide  a  special  form 
of  commitment  for  individuals  who  are  charged  with  offenses 
that  involve  serious  bodily  harm  or  significant  risks  thereof, 
e.g. /  murder,  armed  robbery,  arson  and  rape,  and  who  are  deemed 
to  present  a  substantial  risk  of  serious  bodily  harm  to  others. 
This  commitment  would  be  a  separate  mechanism  from  the  civil 
commitment  process.   The  chief  distinguishing  features  would  be 
that  the  state  would  have  to  prove  beyond  a  reasonable  doubt 
(to  a  jury)  that  the  individual  actually  committed  the  acts 
constituting  the  offense  charged,  no  requirements  of  treatabi- 
lity or  lack  of  capacity  to  make  informed  decisions  about  treat- 
ment would  be  imposed,  and  the  maximum  durational  limitation  would 
be  longer.    Treatment  issues,  e.g. ,  the  right  to  prompt  and 
adequate  treatment  and  the  right  to  treatment  in  accordance 
with  least  drastic  means  principles,  would  be  governed  generally 
along  the  same  lines  as  under  the  proposed  civil  commitment 
statute  with  one  major  difference  —  under  the  civil  commitment 
law  a  person  who  regains  the  capacity  to  make  his  own  informed 
decisions  about  treatment  is  entitled  to  release,  while  under 
the  special  commitment  law  a  person  having  that  capacity  would 
only  be  entitled  to  accept  or  to  refuse  treatment. 

This  special  commitment  process  could  also  be  used  in  the 
cases  of  persons  who  are  acquitted  of  the  same  serious  crimes 
of  violence  solely  on  grounds  of  insanity  and  who  are  found  to 
present  a  substantial  risk  of  serious  bodily  harm  to  others. 

b.   Insanity  Defense 

The  chapter  on  the  insanity  defense  discusses  the  pros  and 
cons  of  retaining  the  defense,  eliminating  the  defense  but  re- 
taining the  defense  of  inability  by  reason  of  mental  disorder 
to  have  the  state  of  mind  required  as  an  element  of  the  offense, 
and  abolishing  all  defenses  based  on  abnormal  mental  condition.   ^ 
Although  the  inequities  and  difficulties  in  implementing  the 
insanity  defense  are  profound  and  intractable,  the  likelihood 
of  its  abolition  appear  extremely  remote.   Thus,  instead  of 
developing  a  proposal  to  eliminate  or  restrict  the  defense, 
this  chapter  provides  recommendation  on  the  procedural  aspects 
of  examinations,  the  form  of  the  verdict  in  cases  where  the 
defense  is  raised  and  the  disposition  of  cases  involving  insani- 
ty acquittals.   The  major  proposed  reforms  include  the  elimination 
of  unnecessary,  prolonged  confinement  for  purposes  of  examinations 
and  the  requirement  of  a  verdict  that  clearly  specifies  whether 
the  sole  ground  of  acquittal  is  insanity  (or  inability  to  have 
the  requisite  state  of  mind).   With  regard  to  disposition,  em- 
phasis is  placed  on  the  essential  requirement  that  it  is  the 
individual's  present  mental  condition  and  his  present  propensity 
for  dangerous  behavior  that  ought  to  govern  the  issue  whether 
he  should  be  confined  and  subjected  to  involuntary  treatment. 
Two  alternative  forms  of  disposition  involving  commitment  are 
set  forth.   One  is  in  all  substantial  respects  identical  to  the 
special  commitment  process  recommended  as  the  third  alternative 
in  the  cases  of  persons  found  permanently  incompetent  to  stand 
trial  on  charges  of  violent  or  dangerous  offenses.   The  other  is 
exclusive  reliance  on  the  ordinary  civil  commitment,  which  for 
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the  reasons  discussed  in  the  preceding  siibpart  on  incompetence  to 
stanS  trial  is  not  advocated  herein  nor  is  it  compatible  with 
the  proposed  civil  commitment  statutue. 

6.  Voluntary  Procedures 

A  major  thrust  of  the  proposed  statute  on  voluntary  mental 
health  treatment  is  to  ensure  that  the  individual  is  fully 
apprised  of  his  rights  during  treatment  and  that  he  is  afforded 
sufficient  advisory  and  consultative  services  in  deciding  whether 
to  engage  in  treatment  at  all  or  to  consent  to  particular  forms 
of  treatment.   In  addition,  the  voluntary  client  is  given  the 
eibsolute  right  to  refuse  any  treatment  to  which  he  objects. 
In  the  event  that  the  client  objects  to  the  selected  objectives 
of  treatment  or  to  the  administration  of  treatment  techniques 
as  unreasonably  drastic  means  for  achieving  proper  objectives, 
he  is  entitled  to  a  review  of  his  treatment  by  the  local  Human 
Rights  Committee.   Also,  special  review  procedures  are  established 
for  prolonged  inpatient  care  and  certain  harsh  and  hazardous 
treatments . 

In  the  cases  of  voluntary  clients  who  lack  the  capacity  to 
make  informed  decisions  about  treatment,  a  monitoring  mechanism 
involving  the  Mental  Health  Review  Officer,  the  Mental  Health 
Advocacy  Service  and  the  local  Human  Rights  Committees  is  established. 

All  voluntary  clients  are  given  the  right  to  terminate  their 
participation  in  treatment  at  any  time. 

7.  Mental  Health  Services  for  Prisoners 

Several  major  reforms  are  proposed  with  regard  to  the  pro- 
vision of  mental  health  services  to  prisoners.   First,  it  is 
strongly  recommended  that  sufficient  treatment  resources  be 
made  available  to  them  and  that  mental  health  officials,  not 
correctional  officials,  be  given  the  responsibility  and  authority 
for  providing  such  services.   In  addition  prisoners  are  afforded" 
the  right  to  prompt  and  adequate  treatment  for  substantial  dis- 
orders and  are  given  access  to  the  courts  to  vindicate  this  im- 
portant right.   In  the  event  that  a  court  order  mandating  the 
provision  of  necessary  treatment  is  not  complied  with,  the  court 
may,  upon  the  prisoner's  request,  enter . an  order  requiring  the 
transfer  of  the  prisoner  to  a  mental  health  facility  or,  if  that 
is  not  possible,  directing  that  the  prisoner  be  released. 

No  involuntary  treatment  of  prisoners  would  be  permitted 
except  in  accordance  with  civil  commitment  and  guardianship 
procedures  aind  the  use  of  coercion  to  force  unwilling  prisoners 
into  treatment  is  expressly  forbidden. 

Also,  a  provision  is  recommended  to  ensure  that  prisoners 
involved  in  voluntary  or  involuntary  treatment  lose  none  of 
their  entitlements  or  opportunities  for  "good  time"  credits, 
commutation  or  parole  solely  by  virtue  of  their  participation 
in  mental  health  treatment. 
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,  8.   Hiiman  Rights 

A  fairly  extensive  statutory  provision  sets  out  the  rights 
to  which  all  persons  engaged  in  mental  health  treatment  are 
entitled.   The  sources  for  the  bulk  of  these  provisions  are 
recent  judicial  decisions  and  legislative  enactments  which 
have  established  such  rights  in  some  states.   The  statute  pro- 
vides that  neither  voluntary  nor  involuntary  treatment  shall 
constitute  grounds  for  the  loss  of  any  legal  or  civil  rights 
and  other  entitlements;  it  assumes  that  all  clients  are  fully 
informed  of  their  rights  during  treatment 
and  of  their  access  to  Mental  Health  Advo- 
cacy Service;  and,  with  respect  to  persons  who  reside  in  a  super- 
vised residential  facility  (e.g. ,  hospital,  nursing  home,  half- 
way house)  during  treatment,  it  provides  broad  rights  pertaining 
to  communications  and  visitation,  free  exercise  of  religion, 
the  possession  and  use  of  money  and  personal  possessions,  and 
a  humane  physical  and  psychological  environment.    Corporal 
punishment  is  banned  and  detailed  provisions  regarding  client 
labor  and  the  use  of  isolation  and  physical  restraints  are  set 
out. 

Also,  a  specific  procedure  for  the  approval  of  experimental 
treatment  in  individual  cases  is  set  out.   The  key  features  of 
this  provision  are  that  the  client  be  provided  full  and  complete 
explanations  of  the  need  for,  the  risks  of  and  alternatives  to 
the  proposed  experimental  technique;  that  he  be  provided  with 
consultation  with  the  Mental  Health  Advocacy  Service  and  an 
appropriate  independent  mental  health  professional;  and  that 
the  Human  Rights  Committee  review  and  approve  the  treatment  on 
the  grounds  that  it  is  appropriate  to  the  client's  condition,  that 
the  personnel  and  facilities  involved  in  its  administration  are 
properly  qualified  and  equipped,  that  the  purpose  is  to  benefit 
the  client,  and  that  the  client  has  given  informed  and  voluntary 
consent.   In  the  cases  of  persons  who  lack  the  capacity  to  give 
informed  consent,  the  Committee  must  also  determine  that  the 
treatment  is  clearly  in  the  client's  best  interests. 

9.   Confidentiality 

The  chapter  on  mental  health  therapeutic  confidentiality  takes 
the  position  that  assuring  the  confidentiality  of  treatment  and 
of  information  developed  in  the  course  of  treatment  is  extremely 
important  in  various  respects.   Confidentiality  is  necessary  to 
encourage  persons  with  mental  or  emotional  differences  to  seek 
professional  therapeutic  help  and,  once  in  treatment,  to  feel  free 
to  disclose  and  discuss  their  most  intimate,  personal  concerns. 
Strong  protections  of  confidentiality  are  also  extremely  important 
to  protect  the  therapeutic  relationship  from  the  injury  that  could 
arise  out  of  requiring  the  therapist  to  disclose  infromation  about 
the  client  against  the  latter 's  wishes.  Protections  are  also  needed 
to  guard  against  improper  and  unwarranted  disclosures  to  or  by  in- 
surance companies,  credit  investigators,  employers,  government 
agencies  involved  in  providing  mental  health  services  and  in  is- 
suing occupational  and  other  licenses,  and  schools  and  colleges. 
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Present  laws  bearing  on  mental  health  therapeutic  confi- 
dentiality constitute  a  non- systematic  conglomeration  of  piecemeal 
legislation  and  regulations.   Among  the  sources  of  legal  restric- 
tions on  the  disclosure  of  mental  health  treatment  information  are 
privilege  statutes  governing  disclosure  in  judicial  proceedings, 
court  decrees  extending  principles  of  the  privilege  laws  to  non- 
courtroom  settings,  professional  licensing  laws  that  require 
adherence   to  ethical  principles  including  confidentiality, 
statutes  governing  the  maintenance  of  hospital  records,  defor- 
mation laws  and  the  constitutional  right  to  privacy. 

The  approach  taken  in  the  proposed  statute  is  to  set  out  in 
one  law  a  comprehensive  and  systemmatic  scheme  for  regulating 
the  disclosure  of  mental  health  treatment  information.   The  scope 
of  the  statute  is  broad  in  that  it  encompasses  the  evaluation 
and  treatment  of  mental  and  emotional  conditions  by  psychiatrists 
and  other  physicians  when  so  engaged,  psychologists,  social  workers 
and  other  persons  licensed  to  provide  mental  health  therapeutic 
services.   Coverage  also  extends  to  other  persons  engaged  in  the 
provision  of  diagnostic  and  treatment  services  under  the  super- 
vision of  or  in  cooperation  with  the  therapist.   The  basic 
principle  governing  disclosure  is  that  the  ordinary  mechanism 
for  disclosure  is  the  informed  authorization  of  the  client.   Spe- 
cific, limited  exceptions  are  carefully  spelled  out  in  the  statute. 

The  existing  and  increasing  problems  of  confidentiality  arising 
out  of  centralized  computer  data  banks  in  public  mental  health 
programs  and  the  amassing  of  enormous  volumes  of  information  on 
the  mental  health  treatment  of  individuals  by  insurance  companies 
and  insurance  company  collectives  are  also  addressed.   The  com- 
puterization of  individual  mental  health  records  in  publicly- 
operated  programs  on  electronic  data  processing  equipment  outside 
individual  treatment  facilities  is  permitted  only  if  the  only 
possible  means  of  identifying  individual  clients  remains  within 
the  exclusive  control  and  possession   of  individuals  employed  at 
such  facilities.   With  regard  to  insurance  programs,  it  is  pro- 
posed that  insurance  companies  not  be  permitted  to  require  persons 
otherwise  entitled  to  coverage  to  authorize  the  transmission  of 
mental  health  data  to  any  outside  organizations.   In  addition, 
it  is  recommended  that  an  interagency  commission  be  established 
to  regulate  the  nature  and  amount  of  mental  health  information 
which  insurance  companies  can  require  of  indiviudal  clients  and 
to  regulate  the  handling  and  storage  of  personally  identifiable 
mental  health  data  by  insurance  companies. 

10.  Discrimination  and  Disabilities 

Discrimination  by  private  persons,  e.g. ,  vendors  and  employers, 
and  the  imposition  of  legal  disabilities  by  public  officials  have 
a  direct  bearing  on  the  ability  of  present  and  former  mental  health 
services  clients  to  continue  or  to  resume  productive  lives  in  the 
community . 
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In  both  areas,  mental  health  services  clients  are  presently 
svibjected  to  highly  prejudicial  actions  and  unwarranted  invasions 
of  privacy  on  the  basis  of  mental  health  treatment  history. 
As  a  result  they  are  frequently  arbitrarily  denied  opportunities 
and  privileges  that  are  necessary  to  a  normal,  constructive  exis- 
tence and  are  freely  available  to  others. 

The  fundamental  principles  that  underlie  most  of  the  pro- 
posals made  in  both  chapters  are  that  knowledge  of  present  or  past 
former  mental  health  treatment  is  generally  used  irrationally  and 
arbitrarily  to  deprive  individuals  of  highly  valued  opportunities 
or  otherwise  unduly  hinders  mental  health  services  clients  in 
their  efforts  to  maintain  themselves  in  the  community;  and  that 
such  persons  are  entitled  to  be  judged,  like  all  other  persons, 
on  the  basis  of  their  present  capabilities  and  performance.  Ac- 
cordingly, it  is  proposed  that  inquiries  into  mental  health  history 
be  sharply  curtailed  and  that  disqualifications  on  the  grounds 
of  mental  disorder  per  se  be  eliminated. 

In  recognition  of  the  fact  that  some  severely  handicapped 
persons  are  not  equipped  to  compete  or  function  effectively  in  the 
normal   laissez  faire  environment,  however,  affirmative  action 
programs  and  active  assistance  in  areas  such  as  employment  and 
housing  are  also  proposed. 

11.  Right  to  Education 

In  keeping  with  recent  judicial  decisions  and  the  laws  of 
some  states,  the  chapter  on  education  proposes  that  school  systems 
be  required  to  provide  an  appropriate  education  to  all  handicapped 
children.   The  proposal  includes  a  requirement  that  special  edu- 
cation services  be  aimed  at  returning  the  student  to  a  normal 
classroom  environment  as  quickly  as  possible  and  that  the  nature 
of  such  services  be  as  close  to  the  normal  classroom  setting  as 
is  consistent  with  the  student's  educational  needs. 

This  chapter  also  recommends  extensive  testing  and  evaluative 
procedures  to  identify  handicapping  conditions  so  that  necessary 
supplemental  services  can  be  provided  to  students  in  need  of  them. 
Specific  measures  to  minimize  the  possibility  of  overclassifying 
minority  children  as  in  need  of  special  educational  services  are 
also  recommened  and  the  recommendation  of  testing  programs  is  ex- 
pressly made  contingent  on  the  ability  of  the  school  system  to 
provide  services  appropriate  to  handicaps  to  be  identified.   More- 
over, since  both  overclassif ication  and  underclassif ication  are 
extremely  important  matters  for  each  affected  student,  the  pro- 
posed statute  provides  students  with  the  right  to  hearings  on 
the  issues  whether  they  are  properly  being  placed  in  special 
eduacation  programs  or  denied  special  education  services.   In 
addition  to  a  right  to  a  hearing  on  these  issues,  students  are 
afforded  the  right  to  consultation  with  and  representation  by 
the  Mental  Health  Advocacy  Service. 
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12.  Mental  Health  Services  for  Juveniles 

Mental  health  services  for  juveniles  present  extraordinary 
difficult  legal  problems.   Current  laws  in  most  states  require 
parental  consent  for  any  form  of  medical  treatment  and  allows 
parents  to  hospitalize  their  children  without  any  form  of  judicial 
proceeding.   Each  of  these  situations  represents  a  serious  infringe- 
ment on  the  rights  of  the  children  involved. 

During  the  last  ten  years,  courts  have  increasingly  recognized 
that  juveniles  have  rights  under  the  Constitution,  and  that  in 
meiny  cases  it  is  impermissable  to  allow  parents  to  waive  those 
rights  for  their  children.   These  rulings  constitute  a  recognition 
not  only  of  the  ability  of  mature  juveniles  to  make  some  of  their 
own  decisions,  but  also  of  the  potential   conflict  of  interest 
between  parent  and  child.   In  such  conflict  situations,  courts 
have  found  it  unconstitutional  to  allow  parents  to  be  the  final 
arbiters  of  their  own  dispute  with  the  child. 

In  the  case  of  consent  to  various  forms  of  mental  health 
treatment,  such  conflicts  are  likely  to  arise  with  some  frequency. 
Juveniles  may  wish  to  receive  some  treatments  which  are  opposed 
by  their  parents,  or  may  wish  to  refuse  treatments  to  which  the 
parents  have  consented.   Such  situations  present  particularly 
tricky  choices  for  legislators:  recognizing  the  autonomy  of  the 
potentially  harmful  treatments  to  which  he  may  unwisely  consent. 
The  propsoed  statute  balances  these  competing  values  by  giving 
autonomy  to  the  child  proportional  to  the  child's  age  and  the 
nature  of  the  particular  treatment  proposed. 

The  conflict  between  parent  and  child  may  be  even  more  clearly 
drawn  when  the  parent  proposes  that  the  child  be  hospitalized  and 
the  child  does  not  wish  to  enter  the  institution.   Laws  which 
give  parents  unchecked  power  to  overcome  the  child's  objections 
clearly  deprive  the  juvenile  of  liberty  without  due  process  of 
law.   The  Legislative  Guide  proposes  a  system  under  which  the 
child  would  have  a  right  to  a  hearing  similar  to  that  afforded 
adults  who  face  civil   commitment.   The  proposed  system  places 
heavy  reliance  upon  the  participation  of  the  Mental  Health  Advo- 
cacy Service,  both  to  assure  that  the  wishes  of  the  child  are 
capably  represented,  and  also  to  assure  that  alternatives  less 
drastic  than  hospitalization  are  explored  and  adopted  wherever 
possible. 
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FORCED  DRUG  MEDICATION  OF  INVOLUNTARILY 
COMMITTED  MENTAL  PATIENTS 

I.    Introduction 

This  comment  will  analyze  the  right  of  Involuntarily  committed 
mental  patients,  confined  in  state  institutions,'  to  be  free  from  un- 
consented drug  therapy.-  Experimental  treatment,'  aversion  ther- 
apy,* electroshock  therapy,'  and  psychosurgery"  are  not  within  the 
scope  of  this  comment.    The  right  of  involuntarily  committed  mental 

1.  There  are  statutory  provisions  in  all  fifty  states,  as  well  as  the  District 
of  Columbia,  establishing  procedures  for  emergency  and  nonemergency  invol- 
untary commitment  to  mental  institutions.  Dei'elopmcTiti  in  the  Law — Civil 
Commitment  of  the  Mentally  III.  87  Harv.  L.  Rjcv.  1190,  1202  (1974)  [hereinafter 
cited  as  DetJelopmeTits— Cici!  Commitment]. 

2  There  are  currently  three  basic  groups  of  drugs  employed  in  the  treat- 
ment of  mental  disorders:  (a)  the  antipsychotic-tranquilizers,  (b)  the  antide- 
pressants, and  (c)  the  sedalivc-tranquilizers.  M.  Blinder,  Psychiatry  in  the 
Everyday  Practice  OF  Law  40-41  (1973)  [hereinafter  cited  as  Bunder].  Seda- 
tivc-tranquiiizcrs  are  generally  used  for  purposes  of  treating  neurotic  disor- 
ders, Antidepre^'sants  are  used  principally  to  allay  depressive  disorders.  An- 
tipsychotic tranquilizers  (also  referred  to  as  the  "major  tranquilizers"),  which 
are  essentially  phenothiazine  derivatives,  are  employed  in  the  treatment  of 
psychotic  disorders,  especially  schizophrenia.    Id 

3.  Experimental  treatment  on  non-consenting  patients  cannot  be  consid- 
ered accepted  psychiatric  practice.  Such  treatment  could  be  viewed  as  con- 
trary to  the  cruel  and  unusual  punishment  clause  of  the  eighth  amendment 
as  made  applicable  to  the  states  via  the  fourteenth  amendment  See  Mackey 
v.  Procunier,  477  F  2d  877  (9th  Cir.  1973)  (trial  Judge  erred  in  dismissing  com- 
plaint where  plaintiff,  a  prisoner,  alleged  forcible  injection,  while  fully  con- 
scious, of  succinyocholine,  a  drug  used  as  an  adjunct  to  electroshock  therapy 
and  intended  for  administration  to  unconscious  patients) ;  and  Kaimowitz  v. 
Dep't  of  Mental  Health,  Civil  No  73-19434-AW  (Cir.  Ct.,  Wayne  County,  Mich., 
July  10.  1973),  summarized  42  U  S.L.W.  2063  (July  31,  1973). 

The  use  of  experimental  drugs  is  regulated  by  the  Food  and  Drug  Admin- 
istration and  IS  permitted  only  upon  the  filing  and  approval  of  a  '  notice  of 
claimed  exemption"  with  that  agency.  Appelton,  Legal  Problems  m  Psychia- 
tric Drug  Prescription,  124  Am.  J.  Psychiatry  877,  879  (1968). 

4.  A  medical  commentator  has  noted  that  "aversive  therapy  (with  some 
troubling  exceptions)  is~  not  regularly  used  with  non-consenting  patients." 
Halleck,  Legal  and  Efhica!  Aspects  of  Behavior  Control.  131  Am  J  Psychiatry 
381,  383  (1974)  [hereinafter  cited  as  Halleck].  As  with  medical  experiments, 
aversive  tlierapy  is  not  a  currently  recognized  psychiatric  practice 

The  use  of  beatings  and  the  injection  of  tranquilizing  drugs  as  a  method 
of  punishing  juveniles  for  proscribed  behavior  within  state  institutions  was 
found  to  violate  the  eighth  amendment's  cruel  and  unu.sual  punishment 
clause  in  Nelson  v.  Heyne  491  F.2d  352  (7th  Cir.  1974).  Contra,  Peek  v.  Cic- 
cone,  288  F  Supo   329  (W.D   Mo   1968) 

5.  The  use  of  electroshock  therapy  (ECT)  must  be  distinguished  from 
recognized  drug  therapy  mainly  because  of  the  questions  of  effectiveness 
which  surround  the  practice  G  Ui.rrr,  A  Synopsis  of  Contemporary  Psychi- 
atry 282-83    (1972)    [hereinafter  cited  as  Ulctt]. 

6  The  ptrm.Tnent  and  irrevereible  nature  of  psychosurgery  (lobotomy 
being  the  most  widely  recognized)  serves  to  distinguish  this  form  of  therapy 
from  drug  therany. 

For  a  discussion  of  experimental  treatment,  aversion  therapy,  electroshock 
thrrarv.  anH  psvchosurgei  y  in  the  context  of  mental  patients'  rights,  see  Note. 
Conditintiing  and  Other  Technologies  Used  to  "Treaf"  "RehabibtatC"  "De- 
moIi.\)i''"  Prisoners  and  Mental  Patients.  45  So   Cal.  L   Rfv   616-84  (1972). 

100 


615 


IWS]  COMMENTS  lOl 

patients  to  refuse  chemotherapy  will  be  viewed  in  the  context  of  two 
rapidly  emerging  constitutional  principles:  the  constitutional  right  to 
privacy  and  the  constitutional  right  of  involunUrily  committed  men- 
tal patients  to  receive  adequate  treatment.  These  principles,  although 
emanating  from  separate  constitutional  considerations,  interact  with 
respect  to  the  legal  issues  surrounding  the  involuntarily  committed 
mental  patient's  right  to  refuse  treatment.  This  right  of  refusal  can 
be  framed  either  in  terms  of  a  patient's  right  to  maintain  bodily 
integrity  or  in  terms  of  a  patient's  waiver  of  his  constitutional  right 
to  adequate  treatment.  Careful  analysis  of  the  legal  consequences 
of  a  patient's  refusal  to  accept  drug  therapy  requires  a  consideration 
of  both  the  right  to  privacy  and  the  right  to  treatment. 

II.    The  CoNsrrnmoNAL  Right  to  Pbivact 

A.    £)et'elopjn«nt  — ^_ 

The  inception  of  the  right  to  privacy  is  often  traced  to  Justice 
Brandeis'  discussion  in  Olmstead  v.  United  States^  of  "the  right  to 
be  let  alone."  The  right  to  privacy  was  initially  accorded  constitu- 
tional recognition  by  the  Supreme  Court  of  the  United  States  in  Gris- 
toold  r.  Connecticut.'  In  Grisipold,  a  divided  Court  ruled  that  a  mar- 
ried couple  has  a  constitutional  right  to  privacy  in  the  use  of  contra- 
ceptives within  the  confines  of  their  home."  The  difficulty  encoun- 
tered by  those  Justices  arriving  at  this  conclusion  was  the  lack  of  any 
specific  language  in  the  Constitution  granting  a  right  to  privacy.  Mr. 
Justice  Douglas,  writing  for  a  plurality  of  the  Court,  found  that  "spe- 
cific guarantees  in  the  Bill  of  Rights  have  penumbras"'"  which  ex- 
tend from  the  express  guarantees  in  such  a  manner  as  to  create 
"rone[s]  of  privacy.""  In  Griswold.  Douglas  found  the  right  to  pri- 
vacy within  the  "penumbras"  formed  by  the  first,  third,  fourth,  fifth 
and  ninth  amendments,  all  applicable  to  the  States  by  force^of  the 
fourteenth  amendment. '- 


7.  277  U.S  438.  478  (1928)  fdissenting  opinion).  Olmstead  was  the 
Courts  initial  wiretap  case,  with  the  majority  ruling  that  interception  of  the 
aprellani  s  tc'ephone  conversations,  absent  a  "physical  penetration"  of  his 
premises,  was  not  proscribed  by  the  fourth  amendment.    Jd  at  466 

8.  381  US  479  M965). 

9.  Id.  at  485  The  use  of  contraceptives  by  married  couples  was  in  viola- 
tion of  a  Connecticut  criminal  statute.  Cokk.  Gen.  Stat.  55  53-32.  54-196 
(1 958 1  The  appellants,  the  executive  director  of  the  Planned  Parenthood 
League  of  Connecticut,  and  a  physician  who  worked  at  a  Planned  Parenthood 
Center  located  in  the  state,  were  arrested,  convicted,  and  fined  for  violation 
of  that  part  of  the  birth  control  statute  which  proscribed  the  assisting,  abetting 
counseling,  hiring  or  commanding  another  to  use  such  contraception.  381  U  S' 
at  480 

10.  381  VS.  at  483.  Douglas  extrapolated  from  earlier  cases,  which  had 
found  unenumerated  guarantees  based  on  the  first  amendment,  that  all  spe- 
cific guarantees  of  thr  Bill  of  Rights  have  penumbras. 

11.  381  US   at  485 

12  Douglas  made  specific  reference  to  the  first  amendment  right  of 
peaceful  assembly:  the  third  amendment's  prohibition  against  the  quartering 
0(  aoldiers  m  citizens"  homes  in  time  of  peace;  the  fourth  amendment  right 
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Three  concurring  Justices"  relied  on  the  ninth  amendment  as 
authority  for  the  existence  of  a  constitutional  right  to  privacy.  After 
analyzing  the  language  and  history  of  the  ninth  amendment,  Mr. 
Justice  Goldberg  concluded  as  follows:  "[T]he  Framers  did  not  intend 
that  the  first  eight  amendments  be  construed  to  exhaust  the  basic  and 
fundamental  rights  which  the  Constitution  guaranteed  to  the  peo- 
ple."" 

After  reasoning  on  the  basis  of  the  ninth  amendment  that  the 
Constitution  protects  rights  in  addition  to  those  specifically  enumer- 
ated, Justice  Goldberg,  looking  to  the  nature  of  the  marital  relation- 
ship, found  this  relationship  and  the  privacy  it  requires  to  be  so  basic, 
fundamental,  and  deeply  rooted  in  our  society  as  to  be  constitution- 
ally protected.''  Justice  Goldberg  stated  that  the  right  to  marital 
privacy  was  a  "fundamental  right"'"  and  that  it  was,  therefore,  nec- 
essary for  the  state  to  show  a  "compelling  interest"  before  it  could 
constitutionally  enact  legislation  infringing  on  that  right.'"  Lastly, 
Justice  Goldberg  found  that  the  Connecticut  statute  regulating  the 
use  of  contraceptives  did  not  meet  the  compelling  state  interest  test, 
and  that  it  was,  therefore,  unconstitutional." 

The  dissenters  in  Grisiuold  objected  to  the  finding  of  a  constitu- 
tional right  not  expressly  guaranteed  by  the  Constitution."  This, 
in  their  opinion,  signalled  a  return  to  substantive  due  process.-"  Al- 
though substantive  due  process  has  been  abandoned  in  the  area  of 
challenge  to  economic  regulation,  commentators  have  noted  that  the 
use  of  the  penumbra  and  ninth  amendment  theories  indicates  a  will- 
ingness to  rely  substantively  on  the  due  process  clause  of  the  four- 


of  individuals  "to  be  secure  in  their  persons,  houses,  papers,  and  effects"  from 
unreasonable  searches  and  seizures;  the  fifth  amendment  self-incrimination 
clause;  and  the  language  in  the  ninth  amendment  which  states  that  "the  enu- 
meration in  the  Constitution,  of  certain  rights,  shall  not  be  construed  to  deny 
or  disparage  others  retained  by  the  people.      381  US.  at  484. 

13.  Id.  at  486.  Chief  Justice  Warren  and  Justice  Brennen  joined  in  the 
concurring  opinion  authored  by  Justice  Goldberg. 

14.  Id    at  490. 

15.  Id  at  491.  Justice  Goldberg  noted  that  to  deny  the  existence  of  this 
right  because  it  was  not  specifically  mentioned  in  the  Bill  of  Rights  "is  to  ig- 
nore the  Ninth  Amendment  and  to  give  it  no  effect  whatsoever  "    Id. 

16  M  Any  doubt  as  to  whether  the  right  to  privacy  is  a  fundamental 
right  13  dispelled  by  Justice  Goldberg's  summary  of  his  concurring  opinion: 
"In  sum,  I  believe  that  the  right  of  privacy'  in  the  marital  relation  is  junda- 
menlal  and  basic — a  personal  right  'retained  by  the  people'  within  the  meaniivg 
of  the  Ninth  Amendment  "    /d.  at  499  (emphasis  added) 

17.  Id-  at  497. 

18.  Id    at  485. 

19  This  criticism  is  directed  at  both  Justice  Douglas'  penumbra  theory 
and  Justice  Goldberg's  use  of  the  ninth  amendment  Justice  Black,  in  dissent, 
wrote.  "I  like  my  privacy  as  well  as  the  next  one,  but  I  am  nevertheless  com- 
pelled to  ndmit  that  government  has  a  right  to  invade  it  unless  prohibited 
by  some  specific  constitutional  provision."    Id.  at  510. 

20  Justice  Black  warned  that  opinions  of  Justices  Douglas  and  Goldberg, 
"would  reinstate  the  Lochmr.  Coppoge,  Adkitis,  Bums  line  of  cases,  cases  from 
which  this  court  recoiled  after  the  1930's.  and  which  had  been  I  thought  totally 
discredited  until  now."    Id.  at  524. 
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teenth  amendment  for  the  protection  of  personal  liberties.-' 

Four  years  after  Griswold,  in  Stanley  v.  Georgia,-^  the  Supreme 
Court  again  had  occasion  to  invoke  a  right  to  privacy.  Stanley  in- 
volved a  criminal  prosecution  under  an  obscenity  statute  for  posses- 
sion of  film  seized  during  a  police  search  for  bookmaking  evidence.^' 
Mr.  Justice  Marshall,  writing  for  the  majority^'  held  that  the  right 
of  an  individual  to  read  or  observe  what  he  pleases  is  "fundamental 
to  our  scheme  of  individual  liberty."-'  In  Stanley,  reliance  upon 
first  amendment  considerations  precluded  the  need  to  utilize  explicitly 
a  penumbra  or  ninth  amendment  theory.-' 

This  reluctance  by  the  Court  to  find  authority  for  the  right  to 
privacy  in  the  ninth  amendment  or  to  expressly  rely  on  Douglas'  pe- 
numbra theory  was  again  evidenced  in  Eisenstadt  v.  Baird.-'  In  Baird 
the  Court  analyzed  the  constitutionality  of  a  Massachusetts  criminal 
statute  that  prohibited  the  distribution  of  contraceptives  to  unmarried 
individuals.-"  The  Court,  rather  than  holding  the  statute  unconstitu- 
tional solely  on  a  right  to  privacy  basis,  found  that  the  statute  worked 
a  denial  of  equal  protection.^ 

It  was  not  until  the  controversial  decision  in  Roc  v.  Wade">  that 

21.  See,  e.g..  Tribe,  The  Supreme  Court,  1972  Term,  Forward:  Toward  a 
Model  of  Roles  in  (he  Diie  Process  of  Life  and  Law,  87  Harv.  L.  Rev.  1,  9  (1973). 

22.  394  U.S.  557   (1969). 

23.  Id.  at  558. 

24.  Justices  Stewart.  Brennan  and  White  concurred  on  the  ground  that 
the  fourth  and  fourteenth  amendments  prohibited  the  seizure  of  obscene  ma- 
terial, not  in  plain  sight,  pursuant  to  a  search  warrant  (or  boukmakmg  evi- 
dence    Id.  at  571. 

25.  Id.  at  568  Justice  Marshall,  earlier  in  his  opinion,  had  noted  that 
"[o]ur  whole  constitutional  heritage  rebels  at  the  thought  of  giving  govern- 
meot  the  power  to  control  men's  minds  "    Id.  at  565 

26.  "If  the  First  Amendment  means  anything,  it  mearu  that  a  State  has 
no  business  telling  a  man,  sitting  alone  in  his  own  house,  what  books  ho  may 
read  or  what  films  he  may  watch  "    Id.  at  565. 

For  an  excellent  discu.xsion  of  the  effect  of  Stanley  on  the  obscenity,  first 
amendment  area  see  Engdahl,  Requiem  for  Roth.  Obsce'iity  Docfniie  is  Chaiig- 
tiig.  B8  Mich   L.  Rtv.  185  (1969). 

27      405  US.  438  (1972). 

28.  The  Massachusetts  statute  in  question  prohibited  the  sale  or  distribu- 
tion of  contraceptives,  or  the  counseling  about  the  use  of  contraceptives,  to 
unmarried  individuals  only  Id.  at  440-42.  In  excluding  married  persons  (n>m 
the  force  of  the  statute,  the  legislature  seemingly  intended  to  distinguish  this 
statute  from  the  one  ruled  unconstitutional  in  Gnjitold.    Id.  at  450. 

29.  The  Court  found  the  statute  to  be  violative  of  the  c<iual  protection 
clause  for  two  reasons:  first,  the  different  treatment  accorded  m.Trriod  and 
unmarried  persons  under  the  statute  was  seen  to  be  without  a  rational  rela- 
tionship to  reasonable  state  interests.  Id  at  443;  and  secondly,  with  the  right 
of  married  individuals  to  use  contraceptives  guaranteed  by  Gn.mold,  efforts 
to  outlaw  distribution  of  contraceptives  to  unmarried  individuals  conslitulid 
a  denial  of  equal  protection.  7d  at  453-54.  The  former  reason  indicates  that 
the  statutory  differentiation  between  married  and  urmiarried  oersons  would 
fail  on  its  own.  even  absent  the  decision  in  Gn»u?oId.  The  latter  reason,  in 
effect,  results  in  the  Court  fastening  an  equal  protection  guarantee  onto  the 
right  of  privacy.  This  presents  a  "bootstrap*"  effect.  The  right  to  privacy, 
which  according  to  the  penumbra  theory  finds  its  constitutional  existence  ema- 
nating from  express  guarantees  of  the  Constitution,  in  Baird  provided  the  basis 
for  invoking  an  express  guarantee. 

30.  410  US   113  (1973) 
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a  majority  of  the  Court  based  a  decision  solely  on  the  right  to  privacy 
without  buttressing  that  right  against  other  rights  guaranteed  by  the 
Constitution.  Roe  involved  a  class  action  suit  brought  by  a  pregnant 
woman  challenging  the  constitutionality  of  a  Texas  abortion  statute. 
The  Court  in  Roe  ruled  that  a  woman  enjoys  a  constitutional  right 
to  privacy  in  her  determination  whether  to  terminate  her  pregnancy." 
In  Village  o]  Belle  Terre  v.  Borros,''^  a  majority  of  the  Court  sum- 
marily rejected  a  right  to  privacy  challenge  against  a  municipal  zon- 
ing ordinance.  The  ordinance  by  its  definition  of  "family,"  effectively 
excluded  communes  from  certain  residential  areas  of  the  village.^ '  Mr. 
Justice  Douglas,  writing  for  the  majority,  insisted  that  "no  'fundamen- 
tal' right  guaranteed  by  the  Constitution,  such  as  .  .  .  any  rights  of 
privacy"  was  involved  in  determining  the  issues  of  Belle  Terre.^*  Mr. 
Justice  Marshall  in  dissent,  however,  expressed  the  following  opinion: 
"[T]he  choice  of  household  companions  .  .  .  involves  deeply  personal 
considerations  within  the  home.  That  decision  surely  falls  within  the 
ambit  of  the  right  to  privacy  protected  by  the  Constitution."'" 

B.     The  Right  to  Privacy  and  Forced  Medication 

The  ruling  by  the  Court  in  Roe  has  direct  implications  regarding 
the  issue  of  forced  medication  of  involuntarily  committed  mental  pa- 
tients. First,  the  finding  that  a  woman  has  a  fundamental  right  to 
terminate  her  pregnancy  affirms  the  notion  that  the  right  to  privacy 
extends  to  matters  concerning  the  individual's  autonomy  over  his  own 
body. '"  Roc  may  be  read  to  establish  a  right,  subject  only  to  compel- 
ling state  interests,  of  the  inviolability  of  an  individual's  body."    Sec- 


31  Id.  at  154.  The  Court  in  Roe  refused  to  indicate  the  constitutional 
basis  for  finding  the  right  to  privacy  Rather  the  Court,  in  a  majority  opinion 
written  by  Justice  Blacitmun.  held  as  follows;  "This  right  of  privacy,  whether 
it  be  founded  in  the  Fourteenth  Amendment's  concept  of  personal  litierty  and 
restrictions  upon  state  action  ...  is  broad  enough  to  encompass  a  woman's 
decision  whether  or  not  to  terminate  her  pregnancy"    /d  at  153 

32  416  U.S.  1   (1974). 

33  Id.  at  8. 
34.     Id 

35  Id  at  17  Belle  Terre  demonstrates  the  reluctance  of  the  Court  to 
evaluate  the  legal  underpinnings  of  the  right  to  privacy,  and  indicates  that 
the  right  to  privacy  is  not  a  notion  limited  to  criminal  proceedings.  This  may 
have  been  necessary  due  to  the  fact  that  all  of  the  previous  Court  decisions 
on  the  right  to  privacy  Involved  factual  situations  within  which  the  right  was 
utilized  as  a  defense  to  criminal  charges  If  the  right  to  privacy  is  applicable 
only  as  a  defense  to  the  enforcement  of  a  criminal  statute,  no  such  indication 
was  supplied  by  the  Court  in  disposing  of  the  privacy  challenge  in  Belle  Terre. 

36.  The  Court  in  Roe  was  careful  to  stress  the  following:  "It  is  not  clear 
to  us  that  the  claim  asserted  by  some  onnci  that  one  has  an  unlimited  right 
to  do  with  one's  body  as  one  pleases  bears  a  close  relationship  to  the  right 
of  privacy  previously  articulated  in  this  Court's  decisions"    410  US,  at  154. 

37.  The  Court  in  Roe  did  not  maintain  that  prior  decisions  upholding 
slate  intrusions  of  that  bodily  inviolability  should  be  overruled  in  light  of  the 
abortion  decision:  indeed  the  Court  cited,  without  disapproval.  Buck  v  Bell. 
274  U.S  200  (1927),  and  Jacobson  v  Massachusetts,  197  U.S  II  (1904)  Id 
at  154 

An  exoansive  reading  of  Roe  extending  its  privacy  principles  to  the  invi- 
olability of  a  mental  patient's  body  from  forced  medical  treatment  was  ap- 
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ondly,  Roe  is  the  only  right  to  privacy  decision  to  date  wherein  the 
Court  not  only  made  reference  to  the  possibility  of  state  interests  ov- 
erriding the  privacy  rights,  but  actually  ruled  that  the  state  interests 
involved  did  outweigh  the  individual's  right  of  privacy  over  bodily  in- 
tegrity. The  Court  held'that  the  interests  in  the  woman's  health  and  in 
protecting  unborn  children  were  sufficiently  compelling,  after  the  ex- 
piration of  a  number  of  months,  to  outweigh  the  woman's  privacy 
rights'"  The  application  of  the  compelling  state  interest  standard  in 
Roe  suggests  that  if  a  mental  patient's  bodily  integrity  is  found  to  be 
comp.irable  to  the  bodily  interests  of  a  pregnant  woman,  the  state  may 
be  able  to  demonstrate  interests  sufficiently  compelling  to  constitu- 
tionally invade  the  bodily  integrity  of  involuntarily  committed  mental 
patients. 

C.    State  Interest  in  Bodily  Intrusions 

The  recognition  and  application  of  sufficiently  "compelling"  state 
interests  in  Roe  is  an  extension  of  the  principles  that  courts  have  tra- 
ditionally adhered  to  when  considering  governmental  intrusions  upon 
bodily  integrity.  In  Buck  v.  Bell"  the  Supreme  Court  held  that  the 
state  was  justified  in  ordering  compulsory  sterilization  where  the  pos- 
sibility of  transmitting  "feeble-mindedness"  from  one  generation  to 
another  was  demonstrated.'"  The  Court  has  also  upheld  unconsented 
to  bodily  intrusions  for  purposes  of  withdrawing  blood  from  individ- 
uals suspected  of  driving  while  intoxicated."     Other  bodily  intru- 

plied  in  Bell  v.  Wayne  County  Gen  Hoap .  384  F.  Supp.  1085.  IIOO  (ED  Mich. 
1974'    (ttiree  judge  court). 

38.  The  Court  in  Roc  analyzed  the  Stale's  interests  by  rehance  ui»n  a 
"trunester"  approach  to  pregnancy.  During  the  first  trimester  of  a  Honi;pn"s 
pregnancy,  the  Slate's  interest  is  not  sufficiently  cumpilling  to  ugul.ile  her 
conduct  with  re.^iTCct  to  that  pregnancy,  save  possible  regulation  dealing  with 
maternal  suiiervision  by  physicians  410  U  S  al  lf)-)-66  Following  this  fust 
trimester,  however,  "the  State's  important  and  legitimate  iiilcio.sts  in  the 
health  of  the  mother,  the  'compelling'  point,  in  light  of  present  nudir.il  knowl- 
edge" offsets  the  woman's  fundamental  interest  Id  at  163  Her  fund.imental 
intcre.-it  is  again  counter-balanced,  this  time  "with  respect  to  the  Stale's  impor- 
tant and  legitimate  interest  in  potential  life,"  at  viability  of  the  fetus,  or  the 
final  trimester     Id. 

39.  274  US   200  (1927). 

40.  Justice  Holmes'  opinion  in  Buck  t\  Bell  has  been  severely  criticized. 
See.  eg,  Gest.  Eupenic  Sterilization.  Justice  Holme.'c  f  Natural  Lnic.  23  TtMiv 
U.  Q.  306  (1950).  According  to  one  medical  authority,  this  decision  ha,-;  been 
"administratively  repealed."  Paul,  The  Psychiatrist  As  Public  AdminuitraloT, 
Case  111  Point  State  Sterilization  Laws,  38  Am.  J.  ORinopsYCHi.fTiiv  76,  78 
(19681.  Despite  the  objections  to  the  underlying  basia  (or  the  ruling  in  Buck, 
the  Supreme  Court,  while  limiting  the  Buck  holding  in  Skinner  v.  Oklahoma, 
316  U.S.  535  (1942),  has  not  overruled  that  decision 

41.  Schmerber  v  California.  384  US  757  (1966).  The  Court  upheld  this 
■tate  practice  over  Justice  Douglas'  objection  that  "Injo  clearer  invasion  of 
this  right  of  privacy  can  t)c  imagined  than  forcible  bloodletting  of  the  kind 
involved  here"  Id.  at  779  (dissenting  opinion).  In  Breithaupt  v  Abram.  352 
US  432  (1957),  which  involved  the  drawing  of  blood  from  an  unconscious 
person  believed  to  have  been  intoxicated  while  operating  a  motor  vehicle.  Jus- 
tice Clark  set  out  the  rationale  for  upholding  this  state  action 

As  against  the  right  of  an  individual  that  his  person  be  held  inviola- 
ble, even  against  so  slight  an  intrusion  as  is  involved  in  applying  a 
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sions  in  furtherance  of  state  interests  that  have  been  sanctioned  by 
the  courts  include  compulsory  vaccinations,*  =  compulsory  venereal 
disease  testing  as  a  prerequisite  for  obtaining  a  marriage  license," 
and  a  compulsory  X-ray  examination  prior  to  admission  to  a  univer- 
sity." Although  such  bodily  intrusions  may  be  constitutional  when 
in  futherance  of  a  legitimate  exercise  of  the  states'  police  power,  they 
may  not  be  conducted  in  any  manner  that  would  "shock  the  con- 
science."'-' 

The  Supreme  Court,  in  dicta,  has  made  a  reference  to  compulsory 
treatment  of  the  mentally  ill.  In  Robinson  v.  Califomia,"  the  Court 
noted,  "A  State  might  determine  that  the  general  health  and  welfare 
require  that  the  victims  [those  afflicted  with  a  mental  illness,  lepers, 
or  those  with  venereal  disease]  be  dealt  with  by  compulsory  treatment, 
involving  quarantine,  confinement,  or  sequestration."*' 

Whitree  v.  State,'"  was  a  suit  for  damages  brought  by  a  former 
mental  patient  who  had  never  been  treated  with  anitpsychotic  drugs 
during  his  prolonged  incarceration.  The  court  held  for  plaintiff  as  fol- 
lows: [T]he  reason  for  not  using  such  drugs  was  that  [plaintiff]  re- 
fused them.  We  consider  such  reason  to  be  illogical,  unprofessional 
and  not  consonant  with  prevailing  medical  standards."*' 

All  these  cases  upholding  state  intrusion  upon  bodily  integrity 
predate  Roe  v.  Wade.  Roe  extended  a  fundamental  right  of  privacy 
to  autonomy  over  one's  own  body.'"    It  may  be  read  to  mandate  for 

blood  test  of  the  kind  to  which  millions  of  Americans  submit  as  a 
matter  of  course  nearly  every  day.  must  be  set  the  interests  of  society 
in  the  scientific  determination  of  intoxication,  one  of  the  great  causes 
of  the  moral  hazards  of  the  road 
Id.  at  439. 

42.  See  Jacobson  v.  Massachusetts,  197  U.S  11  (1904);  Sadlock  v  Board 
of  Education,  137  N.J.L  85,  58  A. 2d  218  (1948);  State  ex  rcl.  Dunham  v.  Board 
of  Education.  154  Ohio  St.  469,  96  N.E.2d  413  (1951),  cert,  denied,  341  US 
915  (1951). 

43.  Peterson  v.  Widule.  157  Wis.  641.  147  N.E  966  (1914). 

44.  State  ex  rcl.  Holcomb  v.  Armstrong,  39  Wash.  2d  860  239  P  2d  545 
(1952). 

45.  Rochin  v.  California.  342  US  165  (1952).  Rochin  involved  the  use 
of  a  stomach  pump  by  law  enforcement  officeis  to  induce  vomiting,  in  the 
vomiled  matter  were  found  two  morphine  capsules.  Id.  at  166  Justice  Frank- 
furter, writing  for  the  majority,  ruled  that  evidence  as  to  the  capsules  was 
to  be  excluded  from  defendant's  criminal  trial:  "(T]o  sanction  [this]  brutal 
conduct     .     would  be  to  afford  brutality  the  cloak  of  law."    Id.  at  173 

46.  370  U.S.  660  (1962)  (statute  makmg  it  a  crime  to  be  addicted  to  nar- 
cotics violated  the  cruel  and  unusual  clause  of  the  eighth  amendment) 

47.  Id.  at  686. 

48.  56  Misc  2d  693.  290  N  Y  S  2d  486  (1968)  (action  against  the  state  for 
damages  arising  out  of  the  plaintiff's  confinement  for  over  twelve  years  in  a 
state  mental  hospital), 

49.  290  N.Y.S.2d  at  501  The  court  did  not  expound  upon  the  basis  for 
its  conclusion  as  to  the  "prevailing  medical  standards." 

50.  The  right  of  an  individual  to  make  decisions  concerning  his  or  her 
body  encompasses  more  issues  than  solely  the  right  to  privacy  One  line  of 
cases  involved  fourth  amendment  search  and  seizure  questions  as  well  as  fifth 
amendment  self-incrimination  considerations  See  notes  39-45  and  accom- 
panying text  supra.  A  second  line  of  cases  dealt  with  the  right  of  individuals 
to  refuse  medical  treatment  on  religious  grounds,  even  when  such  treatment 
was  necessary  to  save  their  lives     See  /n  re  President  and  Directors  of  George- 
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future  cases  a  stricter  scrutiny  of  forcible  intrusions  by  the  state  into 
an  individual's  body.  There  are,  however,  indications  that  courts  may 
distinguish  between  dangerous  and  non-dangerous  involuntarily  com- 
mitted menial  patients  '  when  determining  the  applicability  of  the 
right  to  privacy  to  the  forced  medication  issue.  In  Bell  u.  Wayne 
County  General  Hospital  at  Eloise.''-  the  Federal  District  Court  for 
the  Eastern  District  of  Michigan  struck  down  a  Michigan  statutory 
scheme  dealing  with  pre-hearing  detention  and  temporary  commit- 
ment of  mental  patients  on  grounds  that  persons  kept  in  custody 
under  these  provisions  were  subject  to  forced  medication,  including 
electroshock  therapy.'-'    The  court  ordered  as  follows: 

Chemotherapy  shall  not  be  administered  to  an  individual  until  final 
adjudication  unless  the  individual  consents  to  such  chemotherapy 
or  unless  administration  of  such  chemotherapy  is  necessary  to  pre- 
vent physical  injury  to  the  individual  or  others  Such  treatment 
shall  be  given  only  where  acts  of  the  patient  or  other  objective 
criteria  clearly  demonstrate  to  a  physician  that  the  patient  is 
presently  dangerous  to  himself  or  others.^* 

Thus  the  court  sanctioned,  upon  a  showing  of  consent  or  dangerous- 
ness,  the  forcible  medication  of  persons  who  had  not  been  granted 
a  full  due  process  adjudication  at  a  commitment  hearing.  Although 
the  court  expressly  slated  that  this  decision  was  inapplicable  to  the 
involuntary  treatment  of  persons  permanently  committed,''  its  basis 
for  approving  the  forced  medication  of  "dangerous"  mental  patients 
would  seemingly  apply  to  forced  treatment  given  after  a  full  due  proc- 
ess commitment  hearing. 

town  College.  331  F.2d  1000  (DC  Cir.  I9(i4l.  ceri  drvicd  377  US  98s7lPVll 
Wintci^  V.  Miller,  306  ¥.  Supp  ll.SS  (E.D  NY  1969).  rpt'd  446  F  2d  65  (2d 
Cir  1971),  cert,  denied,  404  U.S.  985  (1971);  hi  re  Brooks'  Estate  32  111  2d 
361.  205  NE2d  435  (19651;  Raleigh  Fitkin-Paul  Morgan  Mem  Hosp  v  Ander- 
son. 42  N.J   421.  201  A. 2d  537.  ccrl   drmcd.  377  US  985  (196.5i 

Winter.^!  is  illustrative  of  the  complex  considerations  that  arc  involved 
in  analyzing  the  fir.st  amendment  rights  as  opposiH  to  Ihi-  interests  of  the  ■italr 
in  forcibly  medicating  individuals  Winters  involved  the  forcible  medication 
of  a  vioman  confined  to  a  mental  institution  contrary  to  her  expi<-s.sid  religiiui-; 
beliefs  The.-e  rt  Iigious  convictions  had  been  espoused  by  the  individual  prior 
to  her  psychological  disorder.  The  hospital's  forcible  medication  w.is  upheld 
by  the  district  court  on  the  following  basis:  "[T)he  propos.d  treatment  is  con- 
ducive or  necessary  for  the  care  or  amelioration  of  mental  illne-s.  the  failure 
to  provide  it  would  be  a  step  backward  in  the  hLstory  of  mental  hygiene" 
306  F.  Suiip   at  1167  * 

The  Second  Circuit  Court  of  Appeals  reversed,  placing  much  enii^hnsis  on 
the  fact  that  the  patient's  religious  convictions  with  respect  to  meduaiion  "pie- 
dated  by  some  years  any  allegation  of  mental  illness  ..."  446  ?"  2d  at  69 
Wintei-s  left  unanswered  the  question  whether  a  patient's  religious  decision  .is 
to  medication,  formulated  after  that  person  had  been  adjudged  mentally  ill 
at  a  commitment  hearing,  would  be  granted  the  same  degree  of  protection. 

The  appellate  court  indicated  that  in  order  for  the  Slate  to  force  medica- 
tion upon  a  mental  patient  against  his  pre-commitment  religious  beliefs  it 
should  secure  a  decree  of  general  incompetence  for  the  individual  For  an 
analysis  of  the  shortcominga  of  this  approach,  »ee  note  96  and  accompanvinc 
text  infra  t~  J     i. 

51.  See  notes  70  and  71  and  accompanying  text  infra. 

52.  384  F.  Supp.  1085  (ED.  Mich.  1974)  (threo  judge  court). 

53.  Id  at  1100 
M.  Id.  at  1102. 
55.     Id   at  llOO. 
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Along  with  the  question  of  dangerousness,  court  determinations 
of  whether  privacy  interests  are  sufficient  to  prevent  forcible  medica- 
tion of  mental  patients  may  also  be  affected  by  reference  to  another, 
somewhat  conflicting,  constitutional  principle — the  constitutional 
right  to  treatment. 

III.    The  Constitutional  Right  to  Treatment 

The  constitutional  right  to  privacy  as  applied  to  bodily  autonomy 
may  be  negated  in  the  case  of  an  involuntarily  committed  mental  pa- 
tient by  the  growing  recognition  of  the  right  of  such  patients  to  re- 
ceive adequate  treatment  during  their  confinement.  The  refusal  of 
drug  therapy  by  mental  patients  takes  on  added  significance  when 
analyzed  in  terms  of  the  right  to  treatment.  The  refusal  becomes,  in 
effect,  a  waiver  of  that  constitutional  right.'" 

As  of  this  writing  no  court  has  considered  the  issue  of  forced 
medication  in  terms  of  a  juxtaposition  of  these  two  constitutional 
principles.  The  Federal  District  Court  for  the  Western  District  of 
Missouri,  however,  in  Smith  v.  Baker"  has  ruled  that  the  forced 
medication  of  a  prisoner  in  a  state  institution  does  not  involve  a  denial 
of  any  federal  right." 

A.    Development 

The  right  of  mental  patients  to  receive  adequate  treatment  was 
initially  granted  legal  recognition  in  Rouse  v.  Cameron."  The  Dist- 
trict  of  Columbia  Circuit  held  that  the  1964  HospiUlization  of  the  Men- 
tally 111  Act""  provided  a  statutory  right  to  treatment  for  mental  pa- 
tients institutionalized  in  the  District  of  Columbia." 


56  The  potential  for  conflict  between  the  right  to  adequate  treatment  and 
the  right  to  privacy  has  been  recognized  in  Note,  The  Forcible  Adtniiiistralioii 
of  Drugs  to  Prisoners  and  Mental  Patients,  9  Cleabinchouse  Revtew  3i9,  387 
(1975) ■ 

[B]oth  the  right  to  treatment  and  the  right  to  effective  drug  therapy 
come  off  as  poor  recompense  for  the  right  to  be  at  liberty  and  the 
right  to  choose  what  medjcinea  are  taken  into  one's  system  The  mi- 
plication  is  that  the  state  may  pretty  much  do  what  it  wants  so  long 
as  it  gives  something  in  exchange  for  it  For  this  reason,  the  quid 
pro  quo  theory  must  be  rejected  as  inappropriate  and  constitutionally 
unsound  m  the  context  of  mental  patients'  rights. 

57  326F.  Supp.  787  (W.D.  Mo.  1970) 

58  /d  at  788.  This  case  can  be  readily  distinguished  on  the  ground  that 
the  individual  involved  was  incarcerated  pursuant  to  criminal  proceedings,  not 
under  a  civil  commitment  provision 

In  a  somewhat  similar  case.  Haynes  v  Harris.  344  F.2d  463  (8th  Cir  1965). 
petitioner  also  a  prisoner,  alleged  that  he  was  given  medication  contrary  to 
his  will  In  rejecting  his  claim  that  such  action  constituted  corporal  punLsh- 
menf  the  Court  of  Appeals  noted,  "folne  of  the  paramount  purpose.'^  fnr  whirh 
a  defendant  is  committed  to  the  Medical  Center  is  that  he  have  the  tier.efit 
of  receiving  from  trained  and  qualified  personnel  proper  examination,  diagno- 
sis, and  all  neces«rv  and  available  trealm<  nl  "    Id   at  465, 

59  373  F2d  451  (DC  Cir  1966)  (hat)eas  corpus  petition  by  woman  con- 
fined in  menUl  institution  following  her  acquittal  of  a  criminal  charge  by 
reason  of  insanity). 

60  DC  Code  Ann  5  21-562  (1973). 

61  In  addition  the  court  in  Route  noted  that  confinement  in  mental  insli- 


623 


1975]  COMUENTS  109 

In  Wyaft  v.  Stickney,"  the  right  to  treatment  was  held  to  be 
guaranteed  by  the  due  process  clause  of  the  fourteenth  amendment. 
Wyaft  involved  a  class  action  suit  brought  by  patients  confined  in  the 
mental  institutions  of  the  state  of  Alabama.  The  Court  in  Wyatt  held 
for  plaintiffs  as  follows:  "To  deprive  any  citizen  of  his  or  her  liberty 
upon  the  altruistic  theory  that  the  confinement  is  for  humane  thera- 
peutic reasons  and  then  fail  to  provide  adequate  treatment  violates 
the  very  fundamentals  of  due  process."*' 

In  Donaldson  v.  O'Connor,'^*  the  Fifth  Circuit  upheld  an  award 
of  damages  to  plaintiff,  an  involuntarily  committed  mental  patient, 
for  the  failure  of  the  psychiatrists  and  staff  at  the  institution  he  was 
confined  in  to  accord  him  adequate  treatment.  The  court  based  its 
decision  on  the  due  process  clause  of  the  fourteenth  amendment  and 
held  that  the  clause  requires  a  patient  receive  something  in  return 
for  the  deprivation  of  his  liberty. 

There  must  be  a  quid  pro  quo  extended  by  the  government  to  jus- 
tify confinement.  And  the  quid  pro  quo  most  commonly  recog- 
nized is  the  provision  of  rehabilitative  treatment  or,  where  reha- 
bilitation is  impossible,  minimally  adequate  habilitation  and  care, 
beyond  the  subsistence  level  custodial  care  that  would  be  provided 
at  a  penitentiary  "' 

This  same  conclusion  was  reached  by  the  Federal  District  Court 
for  the  Northern  District  of  Illinois  in  Stachulak  v.  Coughlin.'*  A 
constitutional  right  to  treatment  was  held  to  be  guaranteed  by  the 
due  process  clause  of  the  fourteenth  amendment."'  In  Welsh  v. 
Likens,"*  however,  it  was  the  cruel  and  unusual  punishment  clause 
of  the  eighth  amendment,  as  made  applicable  to  the  states  by  the 


tutions  absent  treatment  also  raised  considerable  constitutional  problems  un- 
der the  due  process,  the  equal  protection,  and  the  cruel  and  unusual  punish- 
ment clauses.    373  F.2d  at  453. 

62  325  F.  Supp.  781  (M.D,  Ala  1971),  hearing  on  standards  ordered.  334 
F.  Supp.  1341  (M.D.  Ala.  1971),  enforced.  344  F.  Supp.  373  (MD  Ala.  1972). 
affd  sub  ntm.  Wyalt  v.  Aderholt,  503  F.2d  1305  (5th  Cir.  1974).  The  Filth 
Circuit  affirmed  Wyatt  on  the  basis  of  Donaldson  v  O'Connor.  493  F.2d  507 
(5th  Cir.  1974).  anJ  adopted  the  Doiiolds'm  "quid  pro  quo"  approach  to  the 
issue  of  the  i'on.<:titutional  right  to  treatment.    Id.  at  1314. 

The  Fifth  Circuit,  in  the  companion  case  of  Burnham  v.  Dep't  of  Public 
Health.  503  F.2d  1319  (5th  Cir  1974),  cert,  denied,  43  U  S  1..W.  3683  (US  Juno 
30,  1975).  reveraed  a  federal  district  court  decision  which  had  ruled  that  the 
constitutional  right  to  treatment  presented  issues  "beyond  the  pale  of  judicial 
definition  and  resolution  .  .  ."  Burnham  v.  Dep't  of  Public  Health.  349  F.  Supp. 
1335,  1343  (N.D.  Ga.  1972).  The  Fifth  Circuit  found  that  "the  right  to  treat- 
ment can  be  implemented  through  judicially  manageable  standards."  503  F.2d 
at  1314. 

6:>      325  F.  Supp  at  785. 

M.  483  F.2d  507  (5th  Cir.  1974),  affd  on  other  ground*.  422  U.S.  SS3 
(1975).    See  notes  70-72  and  accompanying  text  in/ro 

65     493  F.2d  at  522 

86.  364  F.  Supp.  686  (N  D.  111.  1973) 

87.  The  court  relied  exclusively  on  the  decision  in  Wyatt  tor  its  constitu- 
tional determination  as  to  the  right  to  treatment.  The  decision  in  Stachulalr 
overruled  a  defense  motion  to  dismiss  for  failure  to  state  a  claim  upon  which 
relief  could  be  granted  and  ordered  discovery  procedures  be  employed  to  as- 
certain what  treatment,  if  any,  had  been  furnished  the  plaintiff.    Id.  at  887. 

68     373  F.  Supp.  487  (D.  Minn  1974). 
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fourteenth  amendment,  that  was  relied  on  to  constitutionally  pro- 
scribe the  confinement  of  a  civilly  committed  mental  patient  without 
treatment."' 

Donaldson  was  reviewed  by  the  Supreme  Court  and  affirmed 
upon  different  grounds  in  O'Connor  v.  Donaldson.'"'  The  Court,  after 
finding  that  "the  difficult  issues  of  constitutional  law  dealt  with  by 
the  Court  of  Appeals"  were  not  present  on  review,"  ruled  that  the 
involuntary  custodial  confinement  of  a  mental  patient  who  had  not 
been  shown  to  be  dangerous  to  himself  or  others  was  a  deprivation 
of  his  constitutional  right  to  liberty."  In  the  wake  of  the  Donald- 
son decisions,  it  is  apparent  that  the  weight  of  judicial  opinion  favors 
the  recognition  of  a  constitutional  right  to  adequate  treatment  for  in- 
voluntarily committed,  nondangerous  mental  patients. 

B.     Standards  Employed  in  Ascertaining  Adequate  Treatment 

The  most  serious  impediment  to  general  recognition  of  constitu- 
tional right  to  treatment  for  involuntarily  committed  mental  patients 
has  been  the  absence  of  clearly  defined  standards  for  determining 
what  constitutes  adequate  treatment.  An  analysis  of  the  standards 
apparently  employed  by  those  courts  that  have  found  a  constitutional 
right  to  adequate  treatment  provides  little  guidance  for  future  courts 
considering  this  matter. 

The  federal  district  court  in  Wyatt  v.  Stickney  began  with  the  pro- 


69  "Treatment  is  the  only  constitutionally  permissible  purpose  of  their 
confinement  .  ."  id.  at  496.  The  court  relied  heavily  on  Robinson  v.  Cal- 
ifornia 370  US.  660  (1960)  (criminal  punishment  of  an  individual  for  the  con- 
dition 'of  being  addicted  to  narcotics  constituted  cruel  and  unusual  punish- 
ment) The  court  in  Welsch  emphasized  that  in  Robmsan  the  individual  had 
been  punished  for  a  condition  for  which  he  had  no  control.  An  analog>'  was 
advanced  demonstrating  that  mental  patients  likewise  have  no  control  over 
their  disorders.    373  F  Supp.  at  496. 

This  reliance  on  Robinjon  by  a  court  rendermg  a  decision  as  to  mental 
patients  was  foreseen  by  a  federal  district  court  in  United  States  v  Walker, 
335  F  Supp  705  (1971).  The  court  noted  that  long-term  confinement  of  one 
adjudgc-d  mcompetent  to  stand  trial  without  treatment  "would  certainly  face 
con'stitutional  problems  under  Robinson  v.  California."    Id.  at  '08. 

One  commentator  criticized  the  court's  approach  in  Welsch  as  follows 
"Since  inhumane  conditions  and  inadequate  treatment  in  mental  institutions 
can  be  found  unconstitutional  under  the  due  process  clause  without  irnplicating 
these  complex  problems  of  the  eighth  amendment,  the  invocation  of  the  eighth 
amendment  is  an  unnecessary  analytical  step."  Developments— Civil  Commit- 
meins.  supra  note  1.  at  1333. 

70.  422  U.S.  563  (1975). 

71.  Jd.  at  573  „  .       _i 
72     Id   at  576.    Chief  Justice  Burger,  in  a  concurrmg  opinion,  criticized 

the  Fifth  Circuit's  "quid  pro  quo "  approach  to  the  issue  of  the  constitutional 
riKht  to  treatment.  Jd.  at  586.  The  Chief  Justice's  opinion,  not  joined  by 
any  other  of  the  justices.  reflecU  his  concern  with  the  existence  of  a  constitu- 
tional right  to  treatment:  j.     ,    ,  ,    .  _j-    _     i,  .i 

Given  the  present  sUte  of  medical  knowledge  regarding  abnormal 
human  behavior  and  its  treatment,  few  things  would  be  more  fraught 
with  peril  than  to  irrevocably  condition  a  state's  power  to  protect 
the  mentally  ill  upon  the  providing  of  "such  treatment  as  will  give 
[them]  a  realistic  opportunity  to  be  cured. 
Id.  at  588-89. 
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position  that  adequate  treatment  is  that  which  will  provide  the  patient 
with  "a  realistic  opportunity  to  be  cured  or  to  improve  his  mental  con- 
dition."'^ Working  from  this  premise  the  court  then  declared  that 
three  essential  elements  must  be  present  to  satisfy  constitutional  re- 
quirements: first,  a  humane  psychological  and  physical  environment; 
secondly,  qualified  staff  personnel  in  sufficient  numbers;  and  thirdly, 
individualized  treatment  plans  for  the  patients.'* 

In  Rouse  r.  Cameron.^''  it  was  noted  that  the  statutory  right  to 
treatment  recognized  in  that  case  could  be  satisfied  by  a  demonstra- 
tion by  hospital  administrators  that  the  hospital  was  making  "a  boni 
fide  effort"  to  affect  a  cure,  it  was  not  necessary  to  demonstrate  that 
the  treatment  would  actually  cure  or  improve  the  patient.'"  In  Don- 
aldson i:  O'Connor,  the  Fifth  Circuit  particularly  emphasized  the 
availability  of  occupational  therapy,  periodic  consultations  with  psy- 
chiatrists, and  grounds  privileges." 

C.    "i4dequate  Trealvfient."  The  Necessity  oj  Drug  Treatment 

The  most  widely  advocated  justification  for  imposing  on  the  states 
a  constitutional  duty  to  provide  adequate  treatment  for  involuntarily 
committed  mental  patients  is  the  deprivation  of  liberty  suffered  by 
such  patients.  Adequate  treatment,  therefore,  would  seem  to  mandate 
the  utilization  of  reasonable,  proven  therapeutic  means  to  return 
these  patients  to  the  community.  The  critical  inquiry  is  whether  an 
individualized,  controlled  drug  regime  should  he  considered  an  inte- 
gral part  of  the  efforts  to  return  the  patient  to  the  community — even 


73.     325  F.  Supp.  781,  785  (M.D.  Ala   1971). 

74  334  F  Supp.  1341.  1343  (M.D.  Ala.  1971).  The  district  court  in  IVf/- 
att.  expanding  on  these  generalized  concepts,  later  found  th.Tt  the  nchls  of  the 
patients  to  enjoy  privacy  and  dignity,  to  be  free  from  phvsical  restraints,  to 
.•ielerl  and  wear  their  own  clothing,  to  kt  ep  per.-onal  possessions,  to  be  alUnvrri 
to  enjoy  the  outdoors,  and  to  establish  some  contact  *-ith  the  opposite  sex  were 
among  the  considerations  for  the  administrators  of  the  inslilulioiis  344  F 
Supp  at  381-83  The  court  also  set  minimum  sUff-patimt  ratios.  Id  at 
383-84  These  standards  were,  to  a  significant  degree,  .idoptcd  by  anulliir 
federal  district  court  in  Davis  v   Watkins.  384  F  Supp   1196  (N  D  Ohio  19741 

The  Fifth  Circuit,  in  reviewing  the  Wynir  derision,  failed  lo  ciiUcllv 
analyze  the  standards  set  forth  by  the  district  court  The  appellate  court 
merely  stated  that  "the  right  lo  treatment  can  be  implemented  throush  judi- 
cially manageable  standards"  Wyatt  v  Aderholt.  503  F.2d  1305,  1314  (.'ith  Cir 
19741  The  Court  did.  however,  devote  considerable  attention  to  ihc  i.ssucs 
surrounding  the  methods  to  be  employed  in  effecting  the  financial  outlay  of 
stale  funds  to  meet  the  constitutional  requirements  While  not  passing  u|ion 
the  ultimate  question  whether  a  federal  court  could  properly  order  a  state  leg- 
islature to  appropriate  funds  lo  meet  the  right  to  treatment  needs,  the  Fifth 
Circuit  did  state 

Any  federal  decree  that  state  lands  be  sold  or  legislative  appropria- 
tions be  reallocated  or  enjoined  would  involve  slate  laws  of  state- 
wide significance  under  the  purview  of  28  U.S.C.  §  2281.  The  fed- 
eral injunctive  decree  which  might  l)e  entered  in  such  circumstances 
is  required  lo  be  thai  of  a  three-iudge  district  court 
7d.  at  1318 

75.  373  r2d  451    (DC.  Cir.  1966). 

76.  Id    at  456 

77.  493  F.2d  507.  513  (5th  Cir.  1974). 
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if  that  drug  regime  is  forced  on  the  patient."*  Recent  studies  indicate 
that  drugs  do  play  an  important  part  in  returning  a  considerable  num- 
ber of  hospitalized  mental  patients  to  the  community.  "[T]he  use  of 
phenothiazines  has  made  a  significant  contribution  to  therapeutic  ef- 
fectiveness. Very  likely  this  has  been  a  significant  factor  in  the  de- 
cline of  mental  hospital  populations  in  recent  years— the  first  time  this 
has  happened  in  American  history."""  Recent  studies  also  indicate 
that  drug  treatment  is  required  in  order  for  some  patients  to  effec- 
tively participate  in  and  benefit  from  occupational  and  recreational 
therapy;  "[M]any  state  mental  institutions  have  changed  from  custo- 
dial to  active  methods  of  treatment,  such  as  occupational  therapies, 
active  treatment  groups,  group  therapy  and  'total  push'  units.  The 
use  of  antipsychotic  agents  makes  it  possible  jor  many  patients  to  par- 
ticipate in  these  social  therapies."'" 

The  fact  that  the  antipsychotic  drugs  enable  certain  patients  to 
actively  participate  in  these  "social  therapies"  results  not  from  the  ef- 
ficacy of  the  drugs  in  the  treatment  of  the  actual  causes  of  the  mental 
disorder,  but  rather  from  their  value  as  anxiety-diminishing  agents: 
"With  relief  from  agitation  and  anxiety,  the  disturbing  secondary 
symptoms  of  the  illness  become  less  prominent  and  patients  are  better 
able  to  adapt  their  behavior  to  the  demands  of  the  environment."*' 


78.  Several  courts  have  analyzed  the  constitutional  obligation  upon  the 
states  to  make  reasonable  efforU  to  provide  mental  patients  with  a  "least  re- 
strictive alternative"  to  involuntary  institutionalization  The  issue  is  usually 
framed  in  terms  of  whether  the  states  could  achieve  the  basic  goals  of  protect- 
mg  and  treating  mental  patients  by  providing  out-patient  community  services 
to  the  patient  in  lieu  of  institutionalization.  Among  the  cases  in  which  the 
least  restrictive  alternative  doctrine  has  been  applied  to  this  area  of  the  law 
are:  Lessard  v.  Schmidt,  349  F.  Supp.  1078,  1096  (ED.  Wis.  1972)  (three  judge 
court),  vacated  and  remanded  on  other  grounds,  414  US  437  (1974)  Lynch 
V.  Baxlcy  386  F.  Supp.  378  (M.D.  Ala.  1974)  (three  judge  court);  Welsch  v 
Likens,  373  F  Supp.  487.  502  (D  Minn.  1974) 

If  it  was  found  that  controlled  drug  therapy  was  a  necessary  predicate 
to  allowing  mental  patients  to  leave  the  institutional  setting  and  return  to  the 
community,  such  drug  therapy  might  be  regarded  by  the  courts  as  the  "least 
stringent  practicable  alternative"  to  the  long-term  confinement  of  mental  ra- 
tieiits 

79.  D.    HAMBtntC,    PSVCHIATBY    AS    A    BEHAVIORAL    SCIENCE    49     (1970)         ThlS 

is  in  accord  with  findings  made  by  Dr.  Blinder  thai. 

antipsychotic  tranquilizers  are  generally  biologically  safe  and  non- 
addictive,  even  when  used  in  high  dosages  over  many  years.  They 
have  returned  to  the  community  a  vast  number  of  patienU  who  have 
been  confined  for  much  of  their  lives 

BuNDCR.  supra  note  2.  at  41. 

80.  D  Klein  &  J.  Davis,  Dlacnosis  and  Drvc  Trtjvtment  of  Psvchiatric 
Disorders  90,  91  (1969)  (emphasis  added)  (hereinafter  cited  as  Klfin  &  Da- 
vis I.  The  authors  add  that  "a  combination  group  therapy  and  drug  therapy 
are  most  effective  at  returning  patients  to  ihf>  cnmniiinity  "    Id 

81.  Ulett.  supra  note  5,  at  155.  See  also  Gon>v  &  Gray  Attornfis' 
Textbook  of  Medkihe  §  10362(11.  (3rd  ed.  1963)  An  elucidation  of  this  attri- 
bul-j  (if  the  mdjor  tranquilizers  u;  provided  in  C.  Hoflinc,  M  Lenincfr  f;  E 
Bregc.  Basic  Psychi  \tric  Concepts  in  Nursing  462-63  ( 1967 ) : 

(Thorazin)  and  similar  drugs  have  been  demonstiated  to  be  of  value 
in  two  principal  ways.  In  the  first  place,  in  and  of  themselves  (with- 
out the  addition  of  other  therapeutic  techniques),  they  o.'ten  make 
possible  a  type  of  adjustment  previously  beyond  the  patient's  reach 
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The  establishment  of  a  right  to  treatment  for  involuntarily  com- 
mitted mental  patients  would  seem  to  necessarily  encompass  recrea- 
tional and  occupational  therapy.  The  evidence  that  a  controlled  drug 
regime  is  necessary  for  certain  patients  to  engage  effectively  in  these 
forms  of  therapy  lends  much  weight  to  the  proposition  that  drug 
treatment  should  be  considered  a  component  of  "adequate  treatment." 
When  the  findings  by  medical  authorities  that  certain  drug  treatments 
are  responsible  for  returning  a  substantial  number  of  patients  to  their 
communities  are  added  to  this  evidence,  the  proposition  becomes  com- 
pelling. 

D.    The  Patient's  Reftaal  of  Treatment 

iln  some  instances,  the  very  nature  of  the  patient's  psychiatric 
problem  renders  his  judgment  regarding  treatment  suspect.  Individ- 
uals who  have  t)een  correctly  diagnosed  as  suffering  from  a  psychotic 
disorder  exhibit,  as  a  distinguishing  characteristic  of  their  problem, 
the  inability  to  recognize  and  understand  the  severity  of  their  mental 
illness.*-  This  lack  of  insight  may  be  the  result  of  a  particular  pa- 
tient's confused  mental  condition"  or  of  a  refusal  by  the  patient  to 
acknowledge  the  existence  of  a  psychiatric  problem."' 


because  of  the  overpowering  anxiety  his  inner  conflicts  released  or 
threatened  to  release.  .  .  . 

[T]he  [resulting]  dinnunition  in  anxiety  [makes]  it  possible  for 
[the  patient]  to  endure  the  presence  of  his  psycholherapist  for  lonfier 
periods  and  to  communicate  some  of  his  feelings  more  coherently. 
.  .  .  I  Secondly  the  drugs  make  itl  possible  for  the  paiient  to  partici- 
pate in  occupational  ana  recreational  therapies  In  these  settings,  ex- 
periences could  be  provided  that,  in  time,  begin  to  convince  the  pa- 
tient that  other  persons  could  be  trusted  and  that  his  own  impul.s<-» 
were  less  dangerous  than  he  had  l)clievcd 
82.     Dr.  Blinder  has  observed: 

A  psychotic  individual  .  .  .   [usually]   has  no  recognition  that  he  is 
ill.  nor  insight  into  the  nature  of  his  condition.     In  fact,  a  hallmurk 
of  the  psychotic  is  his  insistence,  in  the  face  of  all  contrary  evidence, 
that  he  is  well 
Blinder,  jiipro  note  2.  at  19. 

83  Dr  Hallack  suggests  that  there  "are  many  patients  who  are  too  con- 
fused to  understand  that  certainly  potentially  frightening  treatments  might  be 
helpful  to  them"    Halleck.  siipra  note  A,  at  383 

84  Drs  Klein  and  Davis,  writing  soecifically  about  the  resistance  of 
treatment  by  patients,  are  of  the  opinion  that  the  "mo.'st  important  reason  for 
resistance  is  that  accepting  medication  forces  the  patient  to  admit  that  he  is 
sick  "  Klein  &  Davis,  rupra  note  80,  at  17  This  entire  area  of  patient  resist- 
ance to  treatment  is  further  complicated  by  medical  observations  indicating 
that  some  mental  patients  are  "fixated  on  the  sick  role  and  avoid  the  u.'se  of 
medication  because  of  their  fear  that  it  may  actually  l>e  effective  in  alleviating 
their  condition  and  evicting  them  from  their  ecological  niche."    7d. 

A  mental  patients  insight  into  his  mental  disorder  and  his  capacity  to  un- 
derstand the  treatment  process  was  at  issue  in  New  York  City  Health  and 
Hosp.  Corp  V  Stem,  70  Misc  2d  944.  335  N  Y  S  2d  461  (19721.  This  case  in- 
volved an  application  for  a  court  order  authorizing  the  psychiatric  staff  of  a 
hospital  to  administer  electroshock  therapy  to  a  patient  who  refused  to  consent 
to  such  treatment.  At  trial^here  was  considerable  dispute  as  to  the  treatment 
required  hy  the  patient.  The  court  refused  to  issue  the  order,  finding  that 
the  I  atient  had  "the  mental  capacity  to  know  and  understand  whether  she 
wishe[d]  to  consent  to  electroshock  therapy."  335  N.Y.S.  2d  at  465.  The  court 
based  its  decision  on  the  following  recognition: 
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The  patient's  refusal  of  treatment  would  take  on  added  signifi- 
cance in  a  jurisdiction  which  has  found  that  involuntarily  committed 
mental  patients  have  a  constitutional  right  to  treatment.  A  refusal 
of  treatment  would,  in  such  jurisdictions,  constitute  a  waiver  of  a  con- 
stitutional right.  The  Supreme  Court  has  repeatedly  stated  the  prin- 
ciple that  a  waiver  of  a  constitutional  right  by  one  entitled  to  invoke 
that  right  must  not  only  be  voluntary,  "but  must  be  knowing,  intelli- 
gent [and]  done  with  sujjicient  awareness  of  the  relevant  circum- 
stantes  and  likely  consequences"^' 

There  is  a  presumption  against  the  waiver  of  constitutional 
rights,"''  which,  conceivably,  would  not  be  rebutted  if  there  is  doubt 
as  to  whether  a  mental  patient  who  has  refused  his  or  her  constitu- 
tional right  to  treatment  did  so  with  the  requisite  "awareness  of  the 
relevant  circumstances  and  likely  consequences"  of  such  a  waiver."" 

[T]he  greatest  suffering  from  an  incorrect  decision  will  be  lx)rne  by 
respondent  herself,  [thereforel  the  court  must  permit  hei  refusal  to 
be  determinative  unless  the  evidence  is  sufficient  to  coTirince  the 
court  thai  she  lacks  the  mental  capacity  to  knou-ingly  consent  or 
wuhhohi  her  cox^cnt 
335  N.Y.S.2d  at  464  (emphasis  added). 

85  Brady  v  United  Stales.  397  US.  742.  748  (1970)  (emphasis  added). 
Brady  involved  a  criminal  defendant's  waiver  of  his  fifth  amendment  right 
again.st  self-incrimination  by  the  entry  o(  a  pica  of  guilty  The  Court  in  find- 
ing that  the  defendant's  waiver  was  knowingly  and  intelligently  made  em- 
ployed as  a  factor  in  rcachmg  that  decision  the  fact  that  there  "was  nothing 
to  indicate  that  he  was  incompetent  or  otherwise  not  in  control  of  his  niental 
facilUics"  Id.  at  756  (emphasis  added).  Sec  also  Fuenles  v.  Shcvin.  407  U.S. 
67.  95  (1972)  (principle  of  constitutional  waiver  applicable  in  civil  as  well 
as  criminal  proceedings). 

86.  Brookhart  v.  Jania,  384  U.S.  I,  4  (1966);  Johnson  v.  Zerbst,  304  US 
458.  464  (1938). 

87.  New  York  City  Health  and  Hosp.  Corp  v  Stem.  70  Misc  2d  944.  335 
N  Y  S  2d  461  (1972)  is  authority  for  the  proposition  that  the  fact  an  individual 
IS  committed  to  a  mental  institution  does  not  necessarily  mean  he  is  unable 
to  make  informed  decisions  as  to  treatment.  But  see  Kaimowitz  v.  Dep't  of 
Mental  Health.  Civil  No  73-194.-)4-AW  (Cir.  Ct .  Wayne  County.  Mich.  July 
10.  19731  (patients  involunt.iiily  committed  in  stale  mslilutions  are  legally  in- 
capable of  giving  competent,  voluntary,  knowledgeable  consent  to  experimen- 
tal psycluisurgical  operations  which  will  irreversibly  destroy  brain  tis;uei. 

Kaiinou'il;  involved  a  suit  by  a  legal  services  attorney  to  block  a  stale- 
funded  experiment  wilh  psychosurgeiy  on  mental  patients  The  particular 
mental  lalienl  involved  in  the  case  had  signed  a  consenl  form  granting  the 
stale  permissum  to  conduct  the  expciinieiit  Tne  court  in  Kmmoiiil;.  in  addi- 
tion to  Us  ruling  on  the  patient's  capacity  to  consent,  held  that  the  experiment 
endangered  the  first  amendment  freedom.^  of  sp*'cch  and  expression  by  de- 
stroying the  ability  to  generate  ideas  Finally,  the  court  held  that  the  right 
to  privacy  would  be  violated  by  uiiwan anted  medical  intrusion  inlo  thi  pa- 
tient's brain. 

The  rulings  in  Kniiiuncilj  on  the  first  amendment  and  privacy  rights  can 
be  distinguished  from  cases  involving  drug  therapy  rather  than  psychosurgery. 
Drug  therapy,  focusing  on  the  u.'jc  ot  the  iiiajor  tianquilizcis.  intended  to  i  nm- 
bat  the  secondary  effects  of  psychoses,  dues  not  destroy  an  individual's  ability 
to  gciiei:ile  ideas  It  is  impoiljnl  at  llii..  point  to  d:sl  nguish  between  the  n.a- 
jor  lranc|Uilizors  and  sedatives  (of  which  the  barbiluates  are  the  most  widely 
used)  in  analysing  the  relative  effect.^  upon  an  intiiv  idtial's  consciousness  Sre 
A.  Freedman  &  H.  Kaplan.  Modern  Synopsis  of  PsvrniATHv  555-56  (1972). 
wherein  the  authors  discuss  the  distinction  between  tranquilizers  and  seda- 
tives 

These  drugs  are  similar  in  their  calming  effeds.  but  a  dosage  of  bar- 
bituates  sufficient   to  induce  sedation   frequently   causes  diminished 
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In  such  a  situation,  an  inquiry  into  the  particular  mental  condition 
of  the  individual  who  refused  the  treatment  would  be  required.  Such 
an  inquiry  would,  in  effect,  be  a  repetition  of  the  initial  commitment 
process. 

E.    The  Limitations  oj  the  Diagnostic  Process 

A  study  of  whether  drug  therapy  is  necessarily  an  integral  aspect 
of  "adequate  treatment"  for  involuntarily  committed  mental  patients 
is  incomplete  without  reference  to  the  diagnostic  complications  inher- 
ent in  the  categorization  of  individuals  as  "mentally  ill  "  Doctors 
Klein  and  Davis  have  staled  that  "[a]  major  difficulty  in  outlining 
the  differential  indications  for  psychotropic  agents  is  the  sadly  con- 
fused state  of  psychiatric  diagnosis."""  Another  medical  authority 
contends  that  "it  is  clear  that  we  cannot  distinguish  the  sane  from 
the  insane  in  psychatric  hospitals  "''■' 

These  diagnostic  imperfections  do  not  necessarily  pose  unmanag- 
able  difficulties  for  the  psychiatric  profession  itself.  The  psychiatric 
practitioner  uses  the  "categorization  of  mental  disorder  [for]  estimat- 
ing the  type  of  risk  and  problems  likely  to  be  encountered  in  planning 
therapy  and  in  judging  prognosis."""  This  "operational"  approach  to 
psychiatric  categorization  is  utilized  not  only  for  planning  a  patient's 
therapy,  but  also  for  facilitating  communication  among  the  profes- 
sionals: "[F)or  purposes  of  organizing  and  conducting  a  program  of 
mental  therapy  inside  or  outside  an  institution,  descriptions  of  a  pa- 
tient are  sufficient  if  they  permit  intelligent  communication  among 


consciousness  and  sleepiness.     And  since  the  scdalivo  drugs  are  cen- 
tral ner\'oas  system  deprossants.  they  impair  cognitive  functions  to 
some  degree:  the  tranquilizjng  drugs  do  not 
The  right  to  privacy  delerminalion  in  Kai-iuinril:  seemingly  slrcssnl  the 

unwarrantrd  nature  of  psyi  hosurgiry      It  rnuld  be  arguoil  thal'drug  theraiiy. 

nroperly  administered,  in  light  of  the  successful  use  of  the  major  tranquiliziis. 

is  not  unwarranted 

For  an  excellent  discussion  of  Kaimou'itr.  see  Si/niposinm     Psyclmsiirgtrii 

— Koimoait::  i>.  Department  Health:    A  RiflhI  To  Be  free  From  Er;i«>rimi"ii((il 

Psychosurgery^  54  B  UL.  Re\    301   (197-1). 

88.  Ki-EIN  &  Davis,  supra  note  80.  at  9  A  controversial  psyrhiatrisl.  Dr 
Thomas  Szasz.  has  developed  a  substantial  following  (as  well  as  considerabU' 
notoriety)  in  the  medical  profession  by  insisting  that  what  ls  commonlv  char- 
acterized as  "mental  illness"'  does  not  exist.  See  T  Sz.^sz,  The  M\tii  or 
Mental  Illness:  Foundations  or  a  Theory  of  Pjjisonal  Comuct  (1961):  T. 
SzAsz.  Law.  Liberty  and  Psychiatry  (1963);  Alexander  &  Szasz,  Frmii  Con- 
tract to  Status  Via  Psychmtry,  13  Santa  Clara  Lawyct  537  (1973) 

89.  Rosenhan  On  Being  Sane  In  Insane  Places.  13  Santa  Clah\  Lwvmh 
379,  398  (1973).  Dr  Rosenhan  in  thi«  article  reports  on  an  experiment  con- 
ducted under  his  supervision,  in  which  tuelvc  sane  individuals  (pstud<^pa- 
tients)  feigned  auditory  hallucinations  in  order  to  be  admitted  to  psychiatric 
hospitals:  eleven  of  the  twelve  were  adrnittid  as  schizo))hicnic.  the  other  as 
a  manic-depressant.  .Mter  admi.«sion.  the  pscudo- patients  ceased  feigning  ab- 
normal twhavior  and  acted  in  their  usual  manner  Despite  the  absence  of 
aberrant  t>ehavior  during  their  confinement,  the  psychiatrusts  and  staff  of  the 
hospitals  failed  to  "discover"  the  presence  of  sane  individuals  in  the  institu- 
tions. The  author  relies  upon  the  findings  of  this  experiment  to  supixirt  his 
belief  in  the  failure  of  the  diagnostic  process. 

90.  Ulett.  jupro  note  5,  at  86. 
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the  participating  professionals  and  offer  guidelines  for  the  application 
of  professional  technique.""'  Nevertheless,  the  legal  ramifications  of 
psychiatric  categorization  are  such  that  those  in  the  legal  profession 
must  be  aware  of,  and  compensate  for,  the  deficiencies  in  that  diag- 
nostic process.  The  justification  for  the  forced  medication  of  involun- 
tarily committed  mental  patients  under  the  constitutional  right  to 
treatment  hinges  on  the  possibility  that  such  medication  will  provide 
"a  realistic  opportunity  [for  the  patient]  to  be  cured  or  improve  his 
or  her  mental  condition.""-  Therefore,  proper  diagnosis  of  these  in- 
dividuals, especially  in  light  of  the  constitutional  right  to  privacy,  be- 
comes critical."'' 

IV.     Prescription  for  Added  Safeguards  for  Forcibly 
Medicated  Mental  Patients 

If  the  courts  find  that  the  states'  interest  in  forcibly  medicating 
involuntarily  committed  patients  sufficiently  outweighs  their  privacy 
rights,  or  alternatively,  if  the  courts  find  that  drug  therapy  is  an  es- 
sential component  of  "adequate  treatment"  mandated  by  the  doctrine 
of  the  constitutional  right  to  treatment,  safeguards  should  be  insti- 
tuted to  insure  that  mental  hospital  administrators  and  staff  are  not 
given  unfettered  discretion  in  ordering  such  treatment. 

An  initial  consideration  would  be  that  all  mental  patients,  espe- 
cially those  who  are  to  be  medicated  against  their  will,  should  be  rea- 

91.  R  Rock,  M.  Jacobson  &  R.  Janopaul.  Hospitalization  And  Discharge 
or  THE  Mentally  III  8,  9  (1968). 

92,  Wyatt  v.  Stickney,  325  F.Supp.  781.  785   (M.D.  Ala.   1971). 

93  The  d:aj;nosis  and  drug  treatment  of  one  general  cla.sification  of  Ihi' 
p.sychoses — schizophrenia — is  illustrative  of  the  problems  to  be  coped  with.  As 
recently  as  1969,  one  quarter  of  the  total  patient  care  episodes  m  mental  health 
facilities  in\oIved  patients  who  had  been  diagnosed  as  suffering  from  schizo- 
phrenia. National  Institute  of  Mental  Health.  The  Utuizaiion  or  Mental 
Health  Resources  By  Persons  Diagnosed  With  Schizophrknia  1.  HEW  Publi- 
cation No  73-9110  (1973).  Schizophrenia  in  1969  was  the  leading  diagnosis  for 
adniiFsion  to  state  and  county  mental  hospitals.    Id.  at  13. 

Drs.  KKin  and  Duvis  suggest  that  the  reason  for  the  large  number  of  pa- 
tients diagnosed  as  schizophrenic  may  be  attributable  to  the  "catch-all"  qual- 
ity of  that  mental  disorder:  "Paychiatriata  and  psychologists  endanger  their 
self-esteem  and  reputation  by  making  a  diagnosis  that  can  be  proved  wrong. 
Thcrefoi  L,  in  .in  unoe:  tain  world,  the  safest  procedure  is  to  diagnose  a  polenlial 
psychosis,  such  as  schizophrenia,  even  in  the  absence  of  psvchotic  manifesta- 
tions."   Klein  &  Davis,  supra  note  80.  at  34-35. 

For  purposes  of  drug  therapy,  it  has  been  shown  that  the  antipsychotic 
drug.s,  especially  Ihe  phcnothiazinrr,  are  th<  rapt  utirally  efferti\e  in  treating 
schizophrenia  Freed.man  &  Kaplan,  supra  note  87,  at  513  Thero  ;  ic  many 
varieties  of  schizophrenia,  Ulett.  lupra  note  5,  at  147-53,  as  well  as  many 
classes  of  phenolhiazincs  Klfjn  &  Davis,  supra  note  80,  at  53-66  Yet  despite 
the  variations  of  both  the  particular  mental  disorder  and  of  the  classes  of 
druga  used  to  treat  the  disorder,  studies  have  shown  that  the  therapeutic 
effectiveness  of  a  particular  plienothiazinc  is  not  dependent  upon  use  ag:>in.st 
a  specific  variety  of  schizophrenia.   Freedmas  &  Kaplan,  supra  note  87,  at  544. 

Since  "[plhenothiazines  today  are  considered  the  l><?st  treatment  tvailiblc 
for  schizopienia."  Id.  at  247.  the  constitutional  right  to  treatment  would  seem- 
ingly warrant  the  use  of  phenothiazines  in  the  treatment  of  those  committed 
as  sch!70|ihrrn.(  But  the  courts,  if  they  recognize  the  role  of  this  drug  as 
an  aspetl  of  'adequati'  treatment."  will  in  turn  have  to  devise  methods  to  in- 
sure that  the  individuals  treated  are  in  fact  schizophrenic 
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sonably  informed  as  to  the  nature,  the  side  effects,  and  the  conse- 
quences of  the  drug  to  be  administered.*"  Another  possible  approach 
would  be  to  modify  commitment  statutes  so  as  to  require  that  the 
committing  agency  make  a  specific  determination  of  whether  the  in- 
dividual possesses  sufficient  insight  regarding  his  disorder  so  as  to  en- 
able him  to  make  informed  decisions  about  his  psychiatric  treatment/*' 
Such  a  determination  would  in  effect  be  an  exercise  of  a  limited 
parens  patriae  power;  limited  to  the  treatment  aspect  of  the  institu- 
tionalization "" 

The  risks  of  unwarranted  drug  medication  could  be  minimized  by 
the  establishment  of  a  multi-tiered  administrative  procedure  for  the 
review  of  cases  in  which  the  hospital  staff  believes  that  forced  medica- 
tion is  necessary.  First,  the  patient  refusing  such  treatment  should 
be  given  the  opportunity  to  voice  his  objections  to  the  psychiatrist 
who  ordered  the  treatment.  Secondly,  following  consultation  with 
psychiatrist,  if  the  patient  maintains  his  refusal  of  treatment,  he 
should  be  allowed  to  express  his  views  to  an  intra-institution  commit- 
tee. Finally,  if  requested  by  the  patient,  a  third  level  of  administra- 
tive review — consisting  of  individuals  involved  with  mental  health, 


94.  As  well  as  informing  the  patient  as  to  Ihc  drug  to  be  administered 
this  procedure  could  serve  a  therapeutic  function  as  well  It  is  well  estab- 
lished tlial  with  many  patients  the  mere  discussion  of  the  components  of  his 
or  her  treatment  with  a  psychiatrist  serves  a  beneficial  purpose.  Klein  &  Da- 
vis, supra  note  80.  at  19. 

95.  Twelve  states  currently  have  statutes  providing  for  the  institution- 
alization of  an  individual  who  is  in  need  of  psychiatric  treatment,  but  lacks 
the  capacity  to  make  a  responsible  treatment  decision.  Dctjclopmoiits — Cii'il 
Cmnmitmciils,  supra  note  1,  at  1203 

96.  Efforts  should  be  made  to  avoid  the  invocation  of  the  full  powcrj  of 
parefis  patriae  It  hds  been  noted  "The  trend  m  recent  years  amontf  legi«'a- 
tures  has  been  toward  complete  separation  of  hospitalization  and  incompe- 
tency: it  has  been  recogni2e<l  that  their  merger  mav  needlessly  de.irive  per-idns 
of  essential  personal  rights  "  Ferlinger.  Loosiiio  the  Chains  Iv-Hnsvilal  Civil 
Lihemr    or  Afciilol  Patietits.  13  S^^nA  Clara  Lawn-eb  ii~.  472  (1973) 

The  rights  which  an  individual  is  deprived  of  once  he  is  declared  incompe- 
tent include  the  right  to  mikc  contracts,  the  right  to  marry  or  start  a  divorce 
action,  to  drive  a  car.  or  manage  his  or  her  property.  This  all-encompa.>;smg 
deprivation  of  rights  may,  however,  be  unnecessar>-:  "Ps>chiatric  literature 
indicates  that  many  forms  of  mental  illnes.'es  have  a  highly  specific  impact 
on  their  victims,  leaving  decision  making  capacity  and  reasoning  ability  other- 
wise largely  unimpaired."  Devclopvtcnt$— Civil  Cotnmitmcnl  suvra  note  1 
at  1214 

A  possible  solution  to  this  problem  would  be  to  adopt  a  flexible  "limited 
guardianship"  approach  whereby  a  judicial  officer  would  be  authorized  to 
limit  the  appointed  guardian's  decision-making  powers  to  those  specific  areas 
where  the  mental  patient  has  l)een  adjudged  incompetent  In  the  context  of 
this  comment,  such  a  limited  guardianship  would  be  applicable  upon  a  ituffi- 
cient  showing  that  the  patient,  due  to  his  mental  impaiiTnent.  was  unable  to 
meanirgfully  undertake  decisions  relative  to  his  treatment  program  The 
state,  it  it  wished  to  forcibly  medicate  rueh  a  patient,  would  nave  to  seiure 
prior  consent  from  the  "limited  guardian"  upon  a  demonstration  of  the  antici- 
pated t>enefits  and  possible  side-effects  of  the  treatment 

An  analogous  flexible  approach  to  guardianship,  limited  to  the  protection 
of  the  property  of  peisons  adjudged  incompetent,  is  set  forth  in  Model  Probme 
Code,  j|  5-429.  The  comment  to  that  .section  expl,nins  that  the  section  "makes 
it  possible  to  appoint  a  fiduciary  whose  powers. are  limited  to  part  of  the  es- 
tate" 
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but  not  associated  with  the  mental  hospital" — should  pass  upon  the 
patient's  refusal  of  treatment.  Such  a  multi-tiered  review  of  cases 
involving  forced  medication  would  afford  the  states  more  QexibUity 
than  would  reliance  on  judicial  scrutiny.*' 

V.    Conclusion 

The  issue  of  the  forced  medication  of  involuntarily  committed 
mental  patients  is  inexorably  enmeshed  with  both  the  constitutional 
rights  to  privacy  and  to  treatment.  Analyzed  solely  in  terms  of  pri- 
vacy, the  issues  can  be  framed  within  the  traditional  balancing  test 
of  fundamental  rights  against  compelling  state  interests.  Although 
the  courts  in  the  past  have  granted  much  discretion  to  governmental 
interests  that  intrude  upon  an  individual's  bodily  integrity,  an  attempt 
to  foretell  future  judicial  resolutions  of  the  conflict  between  these 
well-recognized  interests  would  be  purely  conjectural. 

A  more  analytical  purpose  is  served  by  viewing  the  forced  medi- 
cation issue  in  terms  of  the  constitutional  right  to  treatment.  Under 
this  approach,  the  focus  is  on  whether  the  prescribed  drug  medication 
enables  the  patient  to  enjoy  "a  realistic  opportunity  to  be  cured  or 
to  improve  his  mental  condition."  Failing  this  test,  drug  medication, 
in  terms  of  the  constitutional  right  to  treatment,  would  be  unwar- 
ranted. A  secondary  consideration  under  this  approach  is  the  pa- 
tient's insight  into  his  disorder  and  his  need  for  drug  therapy.  A 
knowledgeable  refusal  of  drug  treatment,  with  appreciation  of  the 
consequences  of  such  refusal,  would  constitute  a  valid  waiver  of  the 
right  to  treatment. 


97.  In  many  states,  a  board  of  mental  health  or  similar  governmental 
body  serves  this  function.  Generally  these  boards  are  comprised  of  psychia- 
trists, other  physicians,  lawyers,  and  other  members  of  the  community,  eg. 
Mass  Ann.  Laws  5  19  16  (1966);  Miss  Code  Ann.  §  41-1-3  (1974):  N.Y  Men- 
tal Hygiene  Law  ^  707  (McKinney  1972);  N.C.  Gen.  Stat.  ^  122-1  (1973); 
R.I.  Gen.  Laws  Ann.  S  40.1-6-1  (1970);  Vt.  Stat.  Ann.  tit.  18  §  7301  (1967); 
Wash.  Rev.  Code  Ann.  §  72.06.08  (1959). 

98.  Dual  problems  are  presented  by  relying  solely  upon  the  courts  to  in- 
tervene in  the  evaluation  of  a  mental  patient's  therapeutic  regime  The  first 
of  these  involves  the  traditional  reluctance  of  the  courts  to  become  invoh-ed 
with  review  of  the  day-to-day  administration  of  mental  institutions.  Eg,  /n 
Re  Jones,  338  F.  Supp.  428  (D.D.C.  1972)  (involving  the  decision  by  hospital 
administrator  to  place  an  elderly  menial  patient  in  a  ward  consisting  primarily 
of  juveniles) : 

[IJn  reviewing  the  Hospital's  decision  as  to  its  treatment  plans  for 
this  patient  and  its  consideration  of  alternative  courses  of  treatment 
both   within   and   without   the  Hospital,   this  court   may   not   decide 
whether  the  Hospital  has  made  the  best  possible  decision,  but  only 
that  it  has  made  a  pennissible  decision  based  on  relevant  information 
and  within  the  broad  range  of  discretion  given  to  the  Hospital  admin- 
istrator.   Id.  at  429. 
See  also  Glasco  v.  Brassord,  94  Idaho  162,  483  P.2d  924  (1971):     "It  is  not  the 
province  of  the  courts  to  interfere  with  a  medical  determination  as  to  the  type 
or  mode  uf  treatment  a  particular  patient  is  to  receive"    Id  at  927. 

The  second  problem  relates  to  the  delays  which  are  necessarily  involved 
when  peritionrng  a  court  for  relief  It  has  been  suggested  that  unnecessary 
delays  in  terminating  psychotic  episodes  is  tantamount  to  "playing  with  fire. 
Klein  >i  Davis,  supra  note  80.  at  141. 
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Regardless  of  the  approach  utilized  in  analysing  this  issue,  recog- 
nition should  be  taken  of  the  judicial  disinclination  to  review  the  day- 
to-day  administration  of  mental  health  facilities.  In  response  to  this 
judicial  reluctance,  administrative  procedures  must  be  initiated  to  pro- 
vide the  mental  patient  with  freedom  from  arbitrary,  unwarranted 
medical  practice. 

Norman  R.  Blais 
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VIEWPOINTS  ON  BEHAVIORAL  ISSUES  IN  CLOSED  INSTITUTIONS 


INTRODUCTION 

Precipitated  by  works  like  B.  F.  Skinner's  Beyond  Freedom  and 
Dignity. and  Stanley  Kubrick's  "A  Clockwork  Orange,"  the  growing 
public  debate  over  the  use  of  behavioral  techniques  has  now  moved  into 
legal  circles.  Technological  aspects  of  the  problem,  however,  preclude 
isolation  of  legal  considerations  from  developments  in  other  disciplines. 
Any  discussion  of  the  problem  of  regulating  the  use  of  behavioral  tech- 
niques must  of  necessity  be  interdisciplinary.  Only  in  this  manner  may 
the  impact  of  regulation  be  predicted  and  measured  against  desired 
goals.  Drawing  from  the  viewpoints  of  lawyers,  behavioral  scientists, 
and  consumers  of  applied  behavior  analysis,  the  dialogue  developed  on 
the  following  pages  is  such  an  interdisciplinary  discussion.  The  lead 
articles,  "Behavior  Modification  in  Institutional  Settings,"  by  Teodoro 
Avllon  and  "Legal  Regulation  of  Applied  Behavior  Analysis  in  Mental  _ 
Hospitals  and  Prisons,"  by  Paul  Friedman,  presemt  behavioral  science  and 
legal  positions,  respectively.    Commentaries  follow  each  article. 

These  articles  and  commentaries  were  developed  for  presentation 
at  the  National  Conference  on  Behavioral  Issues  in  Closed  Institutions' 
and  prepared  for  publication  in  conjunction  with  the  Arizona  Law 
Review.  The  Conference  was  held  under  the  auspices  of  the  Behavioral 
Law  Center  of  the  Institute  for  Behavioral  Research,  Inc.,'^and  a  Steer- 
ing Committee  comprised  of  members  of  interested  disciplines.*    Prep- 

1.  This  conference  was  held  in  Reston,  Virginia  on  June  13-15,  1975. 

2.  Judith  Areen,  Professor  of  Law,  Georgetown  Law  Center;  Alvin  I.  Bronstein, 
Executive  Director,  National  Prison  Project;  Rudi  demons,  Community  Representative 
and  Advisor  for  Lorton  Inmate  Leadership  Offices;  Paul  R.  Friedman,  Managing  At- 

nonprof it  research 
and  educational  organi2 
tion  in  Silver  Sprinj 

Maryland , 
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aration  of  tKe  articles  and  other  costs  of  the  conference  were  funded  by 
grants  from  the  Charles  and  Stella  Guttman  Foundation,  the  W.T. 
Grant  Foundation,  the  Matz  Foundation,  and  the  Institute  for  Behavioral 
Research,  Inc 


tomey.  Mental  Heallh  Law  Project;  Dr.  Joseph  G.  Perpich,  Committee  on  Psychiatry 
and  the  Law  and  Commission  on  Judicial  Action,  American  Psychiatric  Association; 
Dr  Salcem  Shah.  Chief,  Center  for  Studies  of  Crime  and  Delinquency.  National  Insti- 
tute of  Mental  Health;  Herbert  Silverborg,  Staff  Director,  Ame:ican  Bar  Association, 
Commission  on  Mentally  Disabled;  Daniel  L.  Skolcr,  Staff  Director,  Am-irican  Bar 
Association,  Commission  on  Correctional  Facilities  and  Services;  Dr.  Serena  Suer, 
Administrative  Officer  for  Policy  Studies,  American  Psychological  Association. 
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BEHAVIOR  MODIFICATION  IN  INSTITUTIONAL  SEHINGS 


Teodoro  Ayllon* 


The  major  premise  underlying  behavior  modification  techniques 
is  that  behavior  is  governed  largely  by  environmental  events.^  A  major 
avenue,  therefore,  for  acquiring  new  behavior  patterns  is  through  ei- 
ther structured  or  unstructured  learning  in  response  to  such  events. 
Using  established  procedures  in  the  area  of  social  learning  to  set  the 
conditions  under  which  this  new  learning,  and  hence  new  behavior, 
will  be  acquired,  the  behavior  therapist  can  attempt  to  structure  be- 
havior. 

Tliis  approach  has  three  distinguishing  characteristics.  First,  in- 
stead Of  attempting  to  explain  a  psychological  problem  or  emotional 
confiict  in  abstract  terms,  the  behavioral  therapist  examines  the  indi- 
vidual's unique  behavior  in  relation  to  his  immediate  social  environ- 
ment. Second,  treaTiient  is  then  tailored  to  the  individual,  and  evalua- 
tion of  treatment  effectiveness  is  accomplished  using  predetermined 
criteria  based  on  the  individual's  unique  characteristics.  Finally,  if 
evaluation  shows  that  the  procedures  are  ineffective,  the  treatment  is 
restructured.  Thus,  tlie  procedures  are  self -correcting.  The  approach 
of  behavior  modificv-tion  is,  dierefore,  more  pragmatic  and  empirical 
than  otliei",  lai^goly  theoretical,  psychological  approaches. 

Treatment  of  a  child  who  does  not  want  to  go  to  school  may 
servo  to  exemplify  tho  behavioralist's  approach.  Instead  of  defining 
th.c  child's  psychic  conflict  as  "school  phobia,"  the  problem  would  be 


*  Professor  of  Psycholosy  .inj  Special  Educalion,  Goorgi,-»  Siate  University.  B.A. 
1954,  MA.  1955,  Univer,,iiy  of  K.:ins;is;  I'ii.D.  195V,  Univcrsily  of  Houston. 

1.  IndecU,  environmental  events  shape  our  character  ihroughoui  life.  The  on'y  dif- 
ference beLweer.  behavior  modification  and  other  approaches  to  changing  behavior  is  one 
of  dcyrce.  Aversive  conditioning  is  common  in  experience,  for  example,  the  child  who 
learns  to  fear  fire  after  being  burned.  By  systematic  application,  hovk-cver,  behavior 
modification  succeeds  where  other  approaches  fail.  See  Roos,  lluimin  Rislns  and  Be- 
havior Mollification,  12  Mental  Retardation,  June  1974,  at  4. 
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behaviorally  clelinoil  as  low  or  zero  school  attendance.-  The  advantage 
of  such  a  tactic  is  real;  it  is  not  a  mere  exercise  in  semantics.  Evalua- 
tion of  treatment  effectiveness  is  well  advanced  when  the  problem  can 
be  set  in  a  readily  observable  anil  quantifiable  domain,  as  opposed  to 
a  reified,  mentally-based  domain.  Thus,  90  or  100  percent  school  at- 
tendance becomes  the  perfonnance  criterion  of  treatment  effectiveness 
against  which  the  child's  progress  is  measured.  Opening  the  problem 
and  evaluation  criteria  to  quantification  and  direct  observation  allows 
the  behavioral  therapist  to  determine  whether  or  not  particular  tech- 
niques change  the  behavior  problem. 

Major  Ti^ciiniques  oi-  BiiiiAViOR  Modification 
Syslemcitic  Descnsitizalion 

Among  the  most  often  used  techniques  in  behavior  modification 
are  token  economies,  aversive  conditioning,  and  systematic  desensiti- 
zation.  The  latter  technique  is  particularly  useful  in  inducing  behav- 
ioral change  in  an  individual  whose  unadaptive  or  neurotic  behavior 
was  acq'j.ired  in  an  anxiety  generaling  situation.^  Systematic  desensiti- 
zation  therapy  amounts  to  systematic  elimination  of  the  anxiety  re- 
sponse associated  with  a  given  stimulus.'  For  example,  phobias  in 
general,  such  as  acrophobia,  the  fear  of  crowds,  and  other  psychologi- 
cal problems  associated  with  emo'donal  inhibition,-'  have  been  treated 
through  systematic  desensilization." 

The  therapy  has  several  distinguishing  characlerlstics.  •  The  pa- 
tient is  first  put  into  a  state  of  deep  relaxation.  While  in  this  slate  he 
identifies  the  different  situations  that  might  give  rise  to  his  neurotic 
reactioii.and  then,  if  there  are  mox'e  than  one,  he  ranks  them  in  order 
of  the  probability  that  they  migl.t  trigger  the  neurotic  reaction."  The 
result  is  a  graduated  hierarchy  of  situations  that  produce  anxiety  in 
the  paiieul.  By  exposing  the  patient  to  the  least  offensive  situation 
and  then  graclualiy  working  up  the  hierarchy,  the  therapist  can  desen- 
sitize the  subject." 


2.    Ayllon,  Smilli  &  Rogers,  Bchavloml  Maimscnciit  of  School  Phobia,  1  J.  Bc- 

IUV[OR  TllhRAPY  &  ifXPIRIMr.NTAL  PSYClllATTiY   125,    126  (1970). 

i.  See  generally  H:iiil,  Oulconw  oj  Sysicinciic  Daciisiiiziitioii,  in  Unii.wioR  TiinR- 
AHY:  Appr.\isal  and  Sr.\TUS  63  (C.  friinks  cJ.  1969);  Russell,  The  tower  of  Behavior 
Control:  A  Citiiqiic  oj  Dchnvior  Mollification  Methods,  30  J.  Climcal  Psychology 
111,  117-13  (1074). 

•i.  Stc  r.fncicUy  J.  WuiPf..  Pf.vc;iCTiini,\PY  iiY  Rr.cii'KOCAi.  Inhibition  (195S). 
Jo-seph  Wulpc  piiiiiocicil  ilic  tcclmiciiic.  J  he  liisiorical  oriijin  and  Ucvelopmcnt  is  traced 
in  Paul,  siiprn  ncic  3,  ai  64-66. 

5.  Some  examples  wouM  be  insomnia,  shyness,  homosc.xualiiy,  and  frigidity. 

6.  Systematic  dcsensiiizaiion  has  been  applied  in  mental  health  settings  such  as 
clinics  and  liospilal:.  aiul  in  general  practice. 

7.  I'he  procedure  is  described  in  detail  in  Paul,  supra  note  3,  at  68-70.  The  neces- 
sity for  relaxation  is  in  dispute. 

8.  For  an  exhaustive  li:.iing  of  medical  articles  on  systematic  desens^ization,  see 
W.  MiiHuow.  HriiAvioK  TiiiRAfV  nini.iof.R.vPiiY  1950-1969.  156-57  (1971 ). 
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The  Token  Economy 

Another  major  technique  in  behavior  modification  therapy  is  the 
token  economy.'  A  quasi-economic  system  is  estabUshcd  within  the 
institution,  and  desired  bciiavior  is  rewarded  wiih  tokens.  Specifically, 
th's  set  of  complementary  procedures  is  characterized  by  three  fea- 
tures. First,  as  in  other  behavior  niodificulion  techniques,  the  behavior 
that  is  the  major  focus  of  the  trcalincnt  is  del'ined  in  performance 
rather  than  psychic  terms."  Second,  a  contractual  arrangement  is  es- 
tablished between  the  pulienl  and  tlie  hospital  administration  setting 
forth  the  rcv/ards  and  penalties  associated  with  certain  conduct.  For 
ease  of  opcr'afionr^  currency  system  using  tokens  is  in.'ititutcd." 
Third,  as  motivation  to  induce  the  target  behaviors,  a  wide  range  of 
backup  rewards,  privileges,  and  items  arc  m.idc  available  to  tlie  pa- 
tient in  exchange  for  tokens.  I3y  reducing  the  time  lag  between  pay- 
ments of  tokens  and  the  purchase  of  rewards,  the  currency  system  can 
maintain  an  optimal  level  of  mof'vation. 

The  token  economy  lechiiique  has  been  used  in  a  variety  of  situ- 
I'iions.  In  mental  liospitais  the  technique  has  had  a  scries  of  successful 
applications.  This  i.s  in  large  measure  due  to  the  fact  that  the  token 
economy  has  been  used  to  eliminate  symptoms.  For  example,  auditory 
hallucinalicns.  hypachondriasis.  and  chronic  refusal  to  eat  have  been 
eliminated  using  token  economies.'" 

The  token  economy  svsleni  iuts  been  used  iu  scl'.ool^for  both 
retarded  and  normal  children.     In  the  case  of  retarded  children,  treat- 


9.  The  token  cconomv  \\■?^  developed  in  a  ward  of  chronically  psychotic  female 
patients  at  the  Anna  State  'Hospital  in  Illinois.  T.  Ayllon  &  N.  Azrin,  Thss  Token 
Fxonomy:  a  MoiivATioNAL  System  ior  THrnvPY  and  RrHMiiLiT\noN  at  v,  16 
( 1968)  ilicieinaficr  ciiod  as  Ihe  Token  Economy].  The  literature  on  token  economies 
is  now  extensive.  iVc  Davison.  Appraisal  of  Behavior  Mollification  Techniques  >i;'//i 
Adulti-  in  fnsiittiriorial  ."fcv/i^i.  in  Btiuvioa  Ther,\py:  Appr-msal  and  Status  220,  229- 
.■■•5  (C.  Fri'iiVs  cd.  lO.'-')):  K:i/a;n  A  Bcolzin,  Thi-  Token  rCconnmy:  An  Eraiiiniion  Re- 
view ''  i  A'M'i  II  D  l>-  ii-.vK'u  Analysis  3-i.i  ( 1972).  Ti-.e  ijgal  proli!ems  have  l->cen  c.x- 
po-cil  in  WcaIcv.  Oi  Ri-hls  and  Reinlorcers.  11  San  Dnvfi  L.  Ri  v.  957  (1974) 
(hereinafter  ciicd  as  Wcxier,  Oj  ;?/;■/;;.?  and  Rci'ifoitcrs]:  Wcxler,  T"/.c/i  anil  Taboo: 
Txhavior  Modificaiion.  Token  Economic-!,  ar.il  ihc  Imw.  61   Cat.  L.  Ri  v.  SI    (1973). 

10.  While  Iho  i-ciforniance  ohjcclives  arc  often  assumed  to  he  clear-cut,  the  fact  is 
thiit  Ihcy  aic  typically  couclud  in  terms  that  are  abslract,  mental,  or  largely  unobserv- 
abio.  Therefoie.  for  such  objectives  to  be  amenable  to  evaluation,  further  refinement 
towards  objective  definition  is  necessary. 

I  I.  Specially  designed  tangible  items  such  as  points,  green  stamps,  credit  cards,  and 
similar  sy.nbols  h.ive  been  used  as  tokens. 

12.  Ayllon  &  A/rin.  The  M'/a^inerten;  anil  Kiinforcement  of  Behavior  of  Psychol- 
ic:  8  J.  r\Pi!tiMiNr\L  Anaivsi-.  c:i-  'o'liAVioR  357  (1968):  AvUon  &  Hau^hlon,  Con- 
1)1)1  of  the  Behavior  oj  Schizophienic  Patienn-  hy  Food.  5  J.  IIxpiRIMLNFAI.  ,\nm.ysis 
or  llillAViOR  343  (1962):  see  Atlhov.e  &  K:asr.cr.  I'relinunaiy  Report  on  the  Applica- 
tion of  Conlii.-icnt  Reinforcement  Procedures  (Token  Econnmy)  on  a  "Chronic"  Psy- 
cliiatric  M'./x/,  7^  J.  AltN<M!MM.  PsYCHOl.ooY  37  (1968):  Llovd  &  Abel.  Perlormanee  on 
a  Token  Eeonrmv  Psychiatric  Ward:  A  Two-Year  Snmmi„y.  K  Himantor  Risiarcii  & 
Tllf-R.\PY  1  (1970).  See  i;ci!er,dly  Tiif  Tokhn  KC"^:oMY.  supra  note  9:  Ka/din  &  lK>ot- 
ziil,  siipr.i  note  9. 
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mcnt  objectives  have  included  teaching  acardemic  skills  such  as  reading, 
writing  and  arithmetic,...,  as  well  as  social  skills  such  as  ispeech'  fluency  and 
good  eating  habits.'*    Schools  for  normal  children  have  used  the  system 
for  eliminating  discipline  problems,  raising  attention  and  concentration 
levels,^'  and  enhancing  academic  performance.''' 

The  token  economy  system  has  recently  been  applied  to  the  field 
of  criminal  corrections.  These  efforts  have  involved  institutionalized 
delinquents,'*'  youthful  offenders,"  and  adult  offenders.'*"  Treatment 
objectives  have  included  improving  educational  and  vocational  per- 
formance, controlling  discipline  problems,  and  the  rationalized  man- 
agement of  detained  delinquents.'^  In  addition,  the  token  economy 
has  been  used  to  prevent  delinquent  behavior  through  placement  of 
predelinquent  boys  in  residential,  home-style  living  arrangements.*" 
Treatment  objectives  in  this  residential  placement  program  have  in- 
cluded modificati(m  of  undesirable  social  behavior,  development  of 
new  behavior  in  the  community,  development  of  self-control,  and  in- 
stillment  of  responsibility  for  one's  behavior. 

13.  C/.  Bimbrnuer,  Wolf,  Kic'.der  &  Tagiic,  Classroom  Behavior  of  Retarded  Pupils 
with  Token  Reinjorcerncnt,  2  J.  Experimental  Child  Psyciioloc.y  219  (1965). 

14.  O'Leaiy,  Becker,  Evans  &  Saudargiis,  A  Token  Reinforcement  Program  in  a 
Public  School:  A  Replication  and  Systematic  Analysis,  2  J.  Applied  Behavior  Analy- 
sis 3,  8-11  (1969). 

15.  Ayilon  &  Roberts.  Eliminating  Discipline  Problems  by  Strengthenins;  Academic 
Performance.  7  J.  Applied  Behavior  Analysis  71,  74-75  (1974);  Lovitt  &  Curtiss,  Aca- 
demic Response  Rate  as  a  Function  of  Teacher — And  Sclf-ltnposcd  Contingencies,  2  J. 
Applied  Behavior  Analysis  49,  52  (1969).  In  one  study  with  disturbed  adolescents, 
however,  a  token  economy  designed  to  increase  productivity  in  cinsswork  resuUcd  in  an 
increase  in  quantity  but  a  dccrensc  in  quality.  Coticr,  Applegate,  King  k  Kristal.  Estab- 
lishing a  Token  Economy  Program  in  a  State  Hospital  Classroom:  A  Lesson  in  Train- 
ing  Student  and  Teacher,  3  Behamor  Therapy  209,  214-17  (1972). 

16.  Burchard  &  Tyler,  The  Modification  of  Delinquent  Behaviour  Through  Opeiant 
ConditioninQ,  2  Behaviour  Research  &  Therapy  245  (1965). 

17.  H.  Cohen.  J.  Filipczak  &  J.  Bis,  An  Initial  Study  of  Contincencies  Appli- 
cable TO  Special  Education  (1967). 

IS.  Milan  &  McKce.  Behavior  Modification:  Principles  and  Applications  in  Correc- 
tions, in  Hanudook  oe  Criminoi.ooy  (D.  Giaser  ed.  1974);  Boren  &.  Colman.  Some  Ex- 
periments on  Reinforcement  Principles  Within  Psychiatric  Ward  for  Delinquent  Sol- 
diers, 3  J.  Applied  Beha\ior  Analysis  29  (1970). 

19.  Again,  one  of  the  major  problems  in  the  application  of  behavioral  technology  . 
to  prisonsis  definition  of  tlie  inmates'  problems  and  the  objectives  of  the  prison.  While 
the  inmates'  problems  liave  often  been  conceptualized  in  a  psychological  manner  involv- 
ing pathological  aggression  toward  society,  this  approach  limits  evaluation  of  a  treat-  • 
ment's  effectiveness.  A  behavioral  redefinition  of  the  inmates'  problems  involves  pin- 
pointing the  areas  of  social  interaction  that  require  specific  skills.  A  step  in  that  direc- 
tion is  reflected  in  the  selection  of  behaviors  to  be  '.aught  to  the  inmates  while  in  prison. 
In  selecting  vocational,  educational,  and  social  objectives  for  therapy  or  treatment,  the 
prison  becomes  associated  v.ith  rehabilitative  and  educational  efforts  rather  than  with 
custodial  goals. 

20.  This  program  included  boys  who  were  in  trouble  with  their  school  or  commu- 
nity or  who  were  largely  uncontrollable.  Phillips,  Achievement  Place:  Token  Rein- 
forcement Procedures  in  a  Home-Style  Rehabilitation  Setting  for  "Pre-Delinquent"  Boys, 
1  J.  Applied  Beilvvior  Analysis  213,  213-14  (1968).  Phillips,  Phillips,  Fixsen  &  Wolf, 
Achievement  Place:  Modification  of  the  Behaviors  of  Pre-Delinquent  Boys  Within  a 
Token  Economy,  4  J.  Applied  Blhavior  Analysis  45,  45-46  (1971). 
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Avenive  CoruUn'oning 

Another  method  of  behavior  modification  is  aversive  condition- 
ing.-* It  has  been  defined  as  "an  attempt  to  associate  an  undesirable 
behaviour  pattern  with  unpleasant  stimulation  or  to  make  the  unpleas- 
ant stimulation  a  consequence  of  the  undesirable  behaviour."--  Aver- 
sive conditioning  decreases  inappropriate  or  maladaptive  behavior  by 
using  negative  stimuli.  For  inappropriate  behavior,  such  as  when  an 
autistic-^  child  bangs  his  head,  a  negative  stimulus,  such  as  electric 
shock  to  the  thigh,  would  be  the  consequence.  For  maladaptive  be- 
havior, such  as  homosexuality,  the  negative  stimulus  is  paired  to  a 
stimulus  that  produces  the  maladaptive  response.  For  example,  the 
homosexual  would  be  shocked  whenever  he  is  sexually  aroused  by  a 
photo  of  a  nude  male.  Tiiese  negative  stimuli  should  decrease  head- 
bauging  by  the  autistic  child  and  sexual  arousal  by  the  homosexual. 
The  problem,  however,  is  that  while  these  behaviors  have  been  bro- 
ken, no  new  adaptive  behaviors  have  been  established  in  their  place.-'' 
Thus,  in  order  to  be  used  effectively,  aversive  conditioning  should  be 
used  in  conjunction  with  therapy  that  will  provide  positive  reinforce- 
ment and  thereby  build  appropriate  and  functional  behavior. 

Aversive  condition ing  is  typically  reserved  for  behavior  problems 
which  will  not  decrease  through  any  positive  conditioning  or  where 
the  client  involved  has  agreed  to  this  method  of  treatment.  For  the 
most  part,  aversive  conditioning  has  been  used  with  the  most  difficult 
of  populations  to  work  v/ith,  autistic  children.  Here,  aversive  stimuli, 
such  as  shock,  have  been  used  to  save  a  child's  life.'--'  This  method 

21.  icf  generally  S.  R\ciiMAN  &  J.  TrASD.vin,  Aversion  Therapy  and  Behavior 
DlsoRiUHS:  An  Anai.vsis  (1969);  Rachni;ui  &  Tc.isdii'c.  Avers-  Therapy:  An  Ap- 
praisal, in  Bi.iiwioR  TiiiKAi'Y:  Aiti<ai.s\l  and  Status  279-320  vC  Franks  cd.  1969). 
See  alio  W.  Morrow,  suprii  note  8,  at  154-.S5  (coUecling  iOUiccs'). 

22.  S.  Ractiman  &  J.  Teasdai.e,  .vupz-rt  noic  21,  at  xii. 

23.  Autism  is  a  foini  of  chilOhooil  schi^ophicnia  ciuractcrizcJ  by  acting  out  and 
withdrawal.  The  autistic  child  is  apt  to  perform  acts  of  self-mutilation  and  head  bang- 
ing. Developmental  language  disorden^  and  a  marked  inability  to  adjust  socially  are  also 
characteristic.    Dorland's  Illustr.\ted  Midical  DicriONARY  168  (25th  cd.  1974). 

24.  Neither  homosexuality  nor  hcterose\uality  fills  the  v,-\cuum  created  when  the 
other  is  c.MiiU'Uished.  Money.  Sr:iiiei;y,  Eiliks,  Ihluivior  MinUjiaHion,  and  IJommex- 
uuHiy.  2  Akciuves  of  Sexu.\'l  Beiiavior  79  (1972)  (editorial).  It  has  been  suggested 
that  the  proper  way  to  extinguish  homosexuality  is  to  reward  the  subject  with  a  homo- 
sexual experience  after  he  achieves  a  heterosexual  experience.  Gradually,  the  number 
of  heterosexual  experiences  needed  to  achieve  a  homosexual  experience  is  increased  until 
the  frequency  of  homosexual  activity  is  minimized  or  extinguished.    Id.  at  79-80. 

The  necessity  of  shock  therapy  to  reduce  homosexuality  has  been  questioned.  It 
has  been  obsened  that  a  male  homosexual  must  be  "strongly  motivated  toward  change 
...  to  subject  himself  to  a  series  of  such  shocks  visit  after  visit.  .  .  .  [llf  other  forms 
of  psychotherapy  were  limited  only  to  such  a  select  group  of  e.xceptionally  motivated 
homosexuals  the  results  also  would  be  better  than  average."  Marmor,  Dynamic  Psycho- 
therapy and  Behavior  Tlierapy,  24  Archives  of  Gener.'iL  Psychutryy  22,  25  (1971). 

25.  In  a  laboraior>'  setting,  electric  shock  has  been  delivered  to  children  who  climb 
to  dangerous  heights.  Ri:>ley,  The  Effects  and  Side  Effects  of  Punishing  the  Autistic 
Behavior  of  a  Deviant  Child,  1  J.  Applied  Behavior  Analysis  25-30  (1968).  Shock 
also  has  been  delivered  to  autistic  children  who  engafic  in  severe  head  banging  and  self- 
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also  has  been  used  with  homosexuals,  transvestites,  and  people  with 
fetishes  who  have  agreed  to  undergo  such  therapy  in  a  laboratory  or  a 
clinic.-''  Aversive  conditioning,  in  the  fonn  of  shock  or  chemicals 
which  produce  a  bad  taste,  has  also  been  used  with  alcoholics,  drug 
addicts,  and  excessive  smokers.-'  In  general,  these  techniques  are  used 
only  with  behaviors  which  are  highly  resistant  to  change  by  any  other 
type  of  procedure. 

One  of  the  major  criticisms  of  aversive  conditioning  is  that  it 
produces  bad  side  effects  such  as  avoidance,  escape,  fear,  and  various 
other  emotional  rcspon.ses.  In  treatments  performed  by  very  compe- 
tent therapists,  however,  these  negative  side  effects  were  not  produced 
in  autistic  children.-"  Parents,  teachers,  and  some  professionals  who 
do  not  have  such  competency  have  clearly  produced  inappropriate  be- 
havior, including  anxiety,  truancy,  stealing,  lying,  and  various  nervous 
habits.  Aversive  conditioning,  therefore,  should  be  used  only  as  a  last 
resort,  after  all  positive  programs  to  change  behavior  have  failed. 
Even  then,  it  should  be  carried  out  only  with  the  greatest  of  care  and 
only  if  the  persons  administering  the  treatment  are  accountable  for 
their  actions. 

Further,  the  use  of  aversive  conditioning  should  always  be  well 
monitored.-^  The  technique  of  defining  behavior  in  measurable  terms, 
as  previously  mentioned,  is  helpful  once  again,  for  the  degree  of  suc- 
cess of  the  aversive  therapy  can  be  carefully  observed.  In  this  manner, 
the  therapy  can  be  precisely  administered,  avoiding  application  of  av- 
ersive stimuli  in  unnecessary  amounts,  and  thereby  minimizing  the 
collateral  production  of  inappropriate  behavior. 

Alternatives  to  Aversive  Conditioning 

Because  of  the  problems^"  associated  with  the  use  of  aversive 
stimuli,  other  less  objectionable  techniques  have  been  developed. 
Some  procedures  try  to  minimize  reinforcement  of  inappropriate  be- 
havior. Total  withholding  of  reinforcement  is  termed  extinction.^*  For 

mutilation.  Lovaas  &  Simmons,  Manipulation  of  Self-Destruction  in  Three  Retarded 
Children,  2  J.  Applied  Beiuvior  Analysis  143  (1969). 

26.  Sec  Marks  &  Geldcr.  Transveslism  and  Fetishism:  Clinical  and  Psychological 
Changes  During  Faradic  Aversion,  113  British  J.  Psychiatry  711  (1967). 

27.  Sec  generally  A.  Bandura,  Principles  of  Behavior  MoDinCAXiON  501-54 
(1969).  ^,  .,j 

28.  See  Lovaas,  Scbaeffer  &  Simmons,  Building  Social  Behavior  in  Autistic  Children 
by  Use  of  Electric  Shock,  1  J.  Experimental  Research  in  Personality  99,  106-08 
(1965);  Risley,  supra  note  25,  at  21,  32-34. 

29.  Accord,  Roos,  supra  note  1,  at  5. 

30.  See  text  &  note  37  infra. 

31.  Ayllon  &  Michael,  The  Psychiatric  Nurse  as  a  Beltavioral  Engineer,  2  J.  Expe- 
rimental Analysis  of  Behavior  323  (1959).  See  generally  Sherman  &  Baer,  Ap- 
praisal of  Operant  Therapy  Techniques  With  Children  and  Adults,  in  Behavior  Ther- 
apy: Appraisal  and  Status  192,  215-16  (C.  Franks  cd.  1969). 
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example,  wlien  the  class  clown  starts  to  disrupt  his  classroom  to  get 
attention,  the  teacher  and  other  students,  using  extinction  therapy, 
would  totally  ignore  his  antics,  thereby  refusing  the  reinforcement  he 
seeks.  Withholding  reinforcement  for  brief  periods  is  termed  time-out 
therapy.'-  For  example,  in  one  study  an  autistic  child  seeking  social 
reinforcement  of  his  tantrums  and  self-destructive  behavior  was  placed 
alone  in  his  room  for  10  minutes  whenever  he  exhibited  such  be- 
havior. ■'''  Similarly,  to  the  prison  inmate  who  views  group  associa- 
tion as  rewarding,  placement  in  solitary  confinement  also  may  be  con- 
sidered a  form  of  time-out  therapy.^* 

Another  alternative  to  aversion  therapy  is  the  response-cost  tech- 
nique. Certain  bad  behavior  will  entail  a  "cost"  to  the  patient;  some- 
thing of  value  to  him  is  removed  from  his  environment  in  response  to 
inappropriate  behavior."  Thus,  a  cartoon  show  is  turned  off  when  a 
child  sucks  his  thumb,^'  or  a  patient  in  a  token  economy  must  return 
tokens  if  he  engages  in  inappropriate  behavior.  In  most  large  settings, 
such  as  mental  institutions  or  schools,  response-cost  and  time-out  have 
been  used.  Response-cost  is  a  particularly  useful  procedure  in  settings 
v.'ith  a  large  number  of  individuals  since  it  can  be  carried  out  within 
the  framework  of  a  token  economy  system. 

Although  response-cost,  time-out,  and  extinction  therapies  usual- 
ly produce  less  severe  side  effects  than  standard  aversive  therapy, 
these  procedures  have  certain  limitations.  They  are  usually  slow  in  de- 
creasing the  target  behavior,  and,  as  with  aversive  conditioning,  some 
undesirable  emotional  responses  may  be  produced.  Tlierefore,  as  with 
other  aversion  therapy,  these  techniques  should  be  used  in.  conjunc- 
tion with  a  program  which  builds  positive  behavior  through  the  use  of 
rewards. 

Suggested  Guidelines  for  the  Practice  of  Behavior 

Modification  in  Institutions 

To  ensure  a  proper  respect  for  the  ethical  problems  inherent  in 

32.  Sec  generally  Sherman  &  Baer,  supra  note  31,  at  212-13. 

33.  ,  Wolf,  Risley  &  Meci,  Application  of  Operant  Conditioning  Procedures  to  the 
Behavior  Problems  of  an  Autistic  Ciiild,  1  Berwiol'R  Research  &  THER-tfY  305,  311 
(1964).  In  another  study,  children  who  broke  rules  applicable  to  playing  pool  with 
other  children  were  isolated  for  brief  periods.  Tyler  &  Brown,  The  Use  of  Swift,  Brief 
Isolation  as  a  Croup  Control  Device  for  Institutionalized  Delinquents,  5  Behavioiir  Re- 
SEAP.CH  &  Ther-^py  1,  2  (1967). 

34.  A  recent  United  States  Supreme  Court  case  has  held,  however,  that  prisoners 
may  not  be  placed  in  solitary  confinement  without  procedural  due  process  guarantees. 
Wolff  V.  McDonnell,  418  U.S.  539,  563-67  (1974). 

35.  Legal  strictures  require,  however,  that  certain  basic  rights,  food,  and  privacy,  not 
be  removed.  Wyatt  v.  Stickncy,  344  F.  Supp.  373  (D.  Ala.  1972),  noted  in  51  B.U.L. 
Rev.  530  (1971),  86  Hakv.  L.  Rev.  1282  (1973),  and  25  U.  Fla.  L.  Rev.  614  (1973). 

36.  Baer,  Laboratory  Control  of  Jhitmbsucking  by  Withdrawal  and  Representation 
of  Reinforcement,  5  J.  Experimental  Analysis  of  Behamor  525  (1962).  Sec  Sher- 
man &  Baer,  supra  note  31,  at  212. 
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behavior  modification^'  and  to  ensure  that  the  inmate  receives  tliose 
legal  rights  to  which  he  is  entitled,-^'  it  is  imperative  that  rehabilitation 
therapy  be  done  with  the  patient's  informed  consent  and  be  subject  to 
scrutiny  throughout  the  treatment."^  In  this  way  the  patient  partici- 
pates in  and  is  responsible  for  his  own  retraining;  he  is  doing,  not 
being  done  to.  The  patient,  the  therapist,  and  society  gain  when  the 
manner  of  rehabiliation  is  agreeable,  satisfying,  and  growth  produc- 

37.  The  ctliieal  issue.-;  involved  in  bch.nvior  modification  have  hccn  u'idclv  discussed. 
Sir.  e.g..  B.  Skinniu.  ItivoNn  l-nrr!>f)M  and  DiONr-n-  (1972):  Bcpclman.  Eihknl  Issues 
in  BelMvioral  Control,  \^fi  J.  Nlrvoi's  &  Mkntal  Disi;.vse  412  (1973);  Cooke  &  Cooke. 
Behavior  MoJifianion:  Answers  ic-  Sonic  Ethical  Issues,  1 1  Psychology  in  nir.  SCHOdl^ 
5  (1974):  Halleck.  Legal  and  Ethical  Aspects  of  Behavior  Control,  131  Avf.  J.  Psychi- 
atry 381  (1974);  Roos.  snria  note  1.  Hcha\ior  niodificMlion  has  been  allackcd  as  re- 
pressive, dchuniar.izinp.  .--nd  perhaps  even  part  of  a  conspiracy  to  control  those  citi/cns 
who  deviate  from  social  norms.  Hallcck.  mpra  at  38 1.  Not  all  practitioners  agree. 
One  psychiatrist  remarked  that  "[o]nly  in  rare  and  extreme  situations  are  many  people 
excessively  concerned  ahont  the  minutiae  of  patients'  rights  .  .  .  ."  Cole,  131  AM.  J. 
PsyaiiATHY  927  (1974)  (letter  to  the  editor).  In  response,  it  has  been  charged  that 
such  statements  are  "dangerously  naive."  Halleck.  131  Am.  J.  Psychiatry  928  (1974) 
(letter  to  the  editor). 

After  arguing  that  behavior  modification  techniques  contain  no  new  power  over 
mankind,  one  practitioner  interestingly  concludes  that  since  there  can  be  no  meaningful 
debate  about  the  ethics  of  methods  that  do  not  work,  a  discussion  of  the  ethics  involved 
in  psychological  control  is  now  rather  academic.  Russell,  supra  note  3,  at  132.  Even 
so,  this  argument  is  premised  upon  a  misconception — that  behavioral  techniques  are  due 
to  a  Hawthorne  or  placebo  effect.  In  other  words,  whatever  behavioral  change  might 
follow  therapy  is  not  due  to  the  therapy,  but  to  preexistitig  forces.  Those  who  would 
advance  this  point  argue  that  behavioral  experiments  use  no  controls  and  that  it  is  there- 
fore a  logical  fallacy  to  assume  tliat  the  cause  of  the  modified  behavior  was  necessarily 
the  therapy.  Sec  (jpton.  Institutional  Behavior  MotHfication  as  Eiaitd  and  Sham,  17 
Ariz.  L.  Rev.  — ,  —  (1975).  In  behavioral  experiments,  however,  each  person  is  his 
own  conirol.  The  effects  of  behavior  modification  can  be  cvaluat-.j!  by  terminating  the 
behavioral  procedure  and  observing  whether  there  is  reversion  to  li-.c  so;t  of  behavior  that 
the  procedures  had  attjmntcd  to  change.  This  on-off  experimental  design,  called  ABA 
design,  is  used  in  all  behavioral  experiments.  See,  e.».,  Tyler  &  Brown,  sitpra  note  33. 
Indeed,  from  an  ethical  standpoint,  it  is  far  better  to  use  an  ABA  design  for  control 
than  to  let  a  group  of  patients  sit  idle,  without  treatment,  merely  to  constitute  a  scientif- 
ically pure  control  group. 

One  more  point  should  be  made  about  the  efficacy  of  behavioral  techniques.  Op- 
ponents argue  that  it  is  widely  recognized  that  patients  in  a  token  economy  eventually 
will  decline  to  do  jobs  that  are  not  paid  and  will  request  assignment  to  jobs  that  do  pay. 
"Crazy  they  may  have  been,  but  not  that  crazy."  Opton,  supra  at  —  n.l7.  This  both 
misses  and  makes  the  point.  Indeed,  such  behavior  is  not  crazy.  The  people  involved  in 
these  programs,  howe\er,  have  never  exhibited  such  behavior  before.  In  the  example 
given,  the  token  economy  has  taught  the  principle  of  economic  utility  to  persons  who 
never  before  acted  in  such  a  manner.     This  normal  behavior  was  learned. 

Certain  ethical  problems  may  be  irresolvable.  For  instance,  it  is  difficfult  to  say 
what  One  docs  with  a  claustrophobic  patient  who  pleads  to  be  released  from  confinement, 
assuming  he  has  previously  agreed  to  treatment  precisely  outlined.  Begclman,  supra  at 
417.  Of  course  the  patient  should  be  released.  The  therapy,  however,  never  gets 
a  chance  to  work.  Perhaps  the  solution  lies  in  more  innovative  techniques  and  more 
gradual  treatment. 

38.  These  include  all  constitutional  rights  in  general  and,  in  particular,  the  rights' 
to  a  residence  unit  with  a  screen,  a  com.fortable  bed,  a  locker,  a  chair,  a  table,  nutri- 
tional meals,  and  social  i.iieraction,  and  the  rights  to  have  visitors,  attend  religious  serv- 
ices, wear  one's  own  clothes,  have  clothes  laundered,  and  exercise  outdoors.  In  general, 
there  is  a  right  to  the  least  restrictive  conditions  necessary  to  achieve  the  purposes  of 
commitment.  Wyatt  v.  Stickney.  344  F.  Supp.  373.  379-86  (i\I.D.  Ala.  1972),  aff'd 
sub  noin.,  Wyatt  v.  Aderholt,  503  F.2d  1305  (5th  Cir.  1974). 

39.  Legally,  however,  consent  is  not  required  in  all  circumstances.  See  Friedman, 
Legal  Regulation  of  Applied  Behavior  Analysis  in  Mental  Institutions  and  Prisons,  17 
ARIZ.  L.  Rev.  _,_  (1975). 
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ing.  Consistent  with  this  view,  this  Article  recommends  eight  guide- 
lines for  the  behavior  therapist  in  administering  treatment. 

1.  The  patient  should  be  informed  of  the  possible  outcome  of 
the  treatment."'  The  therapist  should  try  to  impart  as  clear  an  under- 
standing of  the  anticipated  behavior  changes  as  is  possible  under  the 
circumstances.  One  method  for  accomplishing  this  objective  would  be 
through  the  use  of  some  form  of  written  agreement.^'  If  the  skills  that 
are  expected  to  be  acquired  arc  spelled  oul  in  an  agiecn-.c.u,  there  would 
be  evidence  of  compliance  with  the  goal  of  full  disclosure.  By  using 
these  "contracts,"  the  mutual  expectations  on  the  part  of  both  the 
subject  and  the  therapist  would  be  greatly  clarified.  A  comprehensive 
therapy  contract  is  now  in  use'-  which  sets  forth  the  expected  behav- 
ior objectives  of  the  treatment,  the  nature,  methods,  and  duration  of 
the  treatment,  and  the  specific  criteria  and  social  values  that  will  be 
used  to  evaluate  and  measure  thasuccess  of  the  treatment.^* 

2.  The  patient  should  be  informed  of  the  procedures  that  will  be' 
used  in  the  treatment.'**  While  the  outcome  may  be  desirable,  the 
means  used  to  achieve  this  result  may  be  so  personally  distasteful  as 
to  make  the  individual's  voluntary  participation  unlikely.  For  exam- 
ple, given  the  choice  between  a  treatment  using  a  reward  system  or 
one  using  drug  induced  vomiting,*^  it  is  unlikely  that  a  patient  would 
choose  the  latter  method. 

3.  The  patient  should  be  made  to  feel  that  he  is  free  to  choose 
whether  or  not  to  participate  in  a  program.*"  This  issue  is  of  special 
concern  with  prison  inmates  or  with  involuntarily  committed  mental 


40.  See  Wyatt  v.  Stickncy,  344  F.  Supp.  37.3,  3S0  (M.D.  Ah.  1972),  affd  sub  noiit., 
Wyatt  V.  Aderholt,  503  F.:d  1305  (5th  Cir.  1974);  Halletk,  supra  note  37,  at  384; 
Rocs,  supra  note  1,  at  5. 

41.  These  ;i;'rocmcnis  appear  to  be  contracts  in  the  legal  sense.  There  is  mulualiiy 
of  toiibiile ration — the  therapist  develops  a  treatment  pla.n  ami  the  patient  agrees  to  a  fee. 
Failure  of  performance  by  the  therapist,  that  is,  failure  of  treatment,  lesulis  in  a  reduced 
fee.  Lecal  problems,  houever.  remain.  Should  the  patient  fail  to  use  his  best  effort 
to  comply  or  if  he  terminates  the  treatment,  it  is  not  clear  wlteihcr  the  therapist  has 
a  claim  for  his  lull  lee.  Neither  is  it  clear  svhcther  the  therapist,  by  contracting,  has 
guaranteed  ceiiain  resulti. 

42.  An  example  of  such  a  contract  is  reproduced  in  Ayllon  &  Skuban,  Accountabil- 
ity ill  l^YclioiliL'riipy:  A  Test  Case,  4  J.  Blu.wior  TiiLRAfY  &  Exi'CRiMf.NT.vL  Psychi- 
atry iy.'22-23  (1973). 

43.  While  this  contract  is,  of  course,  intended  for  therapy  rather  tlian  penal  reha- 
bilitation, it  also  could  be  used  in  a  prison,  thus  paving  the  way  for  accountability  in 
our  prisons. 

44.  Wyatt  v.  Slickney.  344  F.  .Supp.  373,  3S0  (M.D.  Ala.  1972),  alf,!  sub  lumi., 
Wyatt  V.  Aderholt,  .-i03  F.2d   1305  (5lh  Cir.   1974):  t/.  llalleck,  supta  note  37,  at  384. 

45.  In  the  case  of  Knechi  v.  Gillman,  4S8  F.2d  1136  (8th  Cir.  1973),  a  vomitmg 
inducing  drug  called  apomorphine  was  injected  whenever  certain  behavioral  requirements 
were  not  met,  such  as  getiin;;  up  on  time  iind  working.  Although  the  objectives  may 
be  desirable,  the  extremely  negative  method  of  achieving  them  cannot  be  justified  bc- 
haviorally  since  such  behaviors  can  more  easily  be  developed  through  positive  means 
such  as  rewards. 

46.  Sec  Wyatt  v.  Stickney,  344  F.  Supp.  373,  380  (M.D.  Ala.  1972).  ajj'd  sub  iioin., 
Wyatt  V.  Aderholt,  503  F.2d  1305  (5th  Cir.  1974). 
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patients  who  may  Iccl  that  participation  is  necessary  to  acliicvc  parole 
or  release.  Every  effort  should  be  made  by  the  therapist  to  remove 
such  implicitly  coercive  infUicnces  and  to  dispel  any  individual  fear  of 
retribution.  Indeed,  coercion  could  have  adverse  long  range  con.se- 
quences  since  coercion  may  lead  to  extreme  resentment  on  the  part  of 
the  unwilling  participant  and  intensify  a  desire  for  vindication  against 
society  upon  his  relea.se.'' 

Freedom  of  choice  does  require  that  the  patient  be  mature 
enough  to  make  the  choice  and  cognizant  of  what  he  is  doing.  The 
latter  qualification,  however,  must  not  be  extended  too  far.  The  pa- 
tient should  not  be  so  protected  by  the  requirement  of  informed  con- 
sent that  even  when  he  knows  what  procedures  will  be  used  and  ac- 
cepts them,  he  is  not  allowed  to  participate  in  a  rehabilitative 
program.  The  case  of  Kaimonilz  v.  Michi'^an  Department  of  Mental 
Healtli^^  is  an  example  of  such  overproteclion.  Because  of  the  experi- 
niental  nature  of  the  treatment,  the  court  refused  to  allow  involuntari- 
ly-detained mental  patients  to  consent  to  certain  neurosurgical  proce- 
dures. This  is  carrying  the  doctrine  of  parens  patriae  to  a  ridiculous 
extreme.  Essentially,  Kahnowitz  assumed  that  the  patient  was  not  suf- 
ficiently mature  or  aware  to  know  what  he  wanted  for  himself.  In 
particular,  the  criminal  patient,  such  as  in  Kahnowitz,  n\ay  wish  to 
jeopardize  his  health  in  the  interest  of  science,  perhaps  as  a  way  of  re- 
paying a  debt  to  society^ as  Leopold  did  with  malaria  research.*"  The 
decision  should  be  his. 

4.  The  patient  should  be  able  at  any  time  to  discontinue  his  par- 
ticipation in  a  program  without  incurring  prejudice  or  penalty.  What 
was  acceptable  to  the  patient  on  paper  may  in  fact  turn  out  to  be 
quite  unacceptable  in  practice.  Here  again,  the  therapist  must  safe- 
guard this  right.  Neither  the  therapist's  rigor  nor  adminiitrativc  con- 
venience should  be  allowed  to  contravene  the  individual's  wishes. 

5.  As  an  adjunct  to  the  right  to  discontinue  treatment,  informa- 
tion necessary  to  make  such  a  decision  should  be  given  the  patient. 
He  should  be  informed  of  his  individual  progress  as  often  as  he  de- 
sires and  in  terms  that  he  can  readily  understand.-"  False  hopes  of 


47.  For  example,  in  Springfield,  Missouri  in  October  1972,  a  rchabilitaiive  program 
called  START  (Special  Treatment  and  Rehabilitative  Training)  began.  This  program 
involved  inmates  who  were  arbitrarily  denied  rcgtiiar  prison  conditions  without  a  hear- 
ing. For  discussions  of  START,  see  Friedman,  stipru  note  39,  at  — ;  Wexler,  Of  Rishts 
and  Rcinlorcers,  aipia  note  9.  at  963-64. 

48.  42  U.S.L.W.  2063  (C.A.  73-1943A-AW,  Cir.  Ct.  Wayne  County,  Mich.,  July 
10,  1973)  (partial  report). 

49.  N.  Leopold,  Lirn  Plus  99  Years  305-38  (1958). 

50.  Any  evaluation  index,  such  as  a  grade  or  performance  rating,  must  be  made 
known  to  the  patient  or  inmate  so  that  he  can  lake  part  in  the  decisionmaking  body  re- 
garding his  terminating  or  continuing  a  given  program. 
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progress  may  induce  continued  participation  in  a  program  beyond  the 
point  at  which  the  patient  might  otherwise  wish  to  withdraw.  Merely 
evaluating  progress  before  and  after  treatment  is  insufficient,  and 
withholding  information  for  the  sake  of  experimental  rigor  is  unac- 
ceptable. 

6.  The  patient  is  entitled  to  the  treatment,  rehabilitation,  or 
education  which  is  suited  to  his  individual  needs. '^  Requiring  con- 
formity to  a  single  type  of  treatment  or  the  intentional  withholding 
of  treatment  through  placement  'in  an  experimental  control  group  is 
unacceptable.  The  need  to  foster  individuality  and  to  facilitate  growth 
toward  wholcncs.s  and  self-actualization  must  be  emphasized.  The 
goal  of  a  penal  system,  for  example,  if  it  is  to  be  truly  rehabilitative, 
should  be  to  assist  the  development  of  self-esteem  through  the  active 
encouragement  of  unique  talents.  Decisions  should  not  be  made  for 
the  patient  regarding  what  he  will  learn  while  in  the  institution. 

7.  The  patient  should  be  given  the  opportunity  to  express  his 
feelings,  views,  and  attitudes  toward  a  program.  While  formal  assess- 
ment before  and  after  the  program  is  acceptable  here,  the  individual 
must  be  given  the  opportunity  to  express  his  opinions  at  any  time 
during  his  participation.  Often,  the  counseling  group  is  ostensibly 
used  for  this  purpose,  but  it  is  more  honored  in  breach  than  in  prac- 
tice.^'- For  example,  there  is  often  great  reluctance  on  the  part  of  pris- 
on inmates  to  go  beyond  a  superficial  level  of  discussion  because  of 
the  fear  that  expression  of  negative  feelings  might  compromise  "good 
behavior."'"  This  is  unfortunate  since  group  catharsis  may  serve  a  val- 
uable function  as  a  tension  releasing  mechanism,  thereby  keeping  re- 
sentment at  a  minimum  and  avoiding  future  Atticas.  Thus,  if  the  in- 
mate is  to  verbalize  openly  the  feelings  he  is  having  in  a  given 
program,  there  must  be  an  acceptance  of  these  views  by  the  staff  and 
an  absence  of  fear  of  retaliation  in  the  inmate.  In  short,  the  patient's 
full  participation  in  a  program  should  be  encouraged.  His  "good  boy" 
docility  should  not  be  the  primary  concern. 

8.  Only  behavioral  techniques  that  enrich  the  patient's  environ- 
ment beyond  a  base  guarantee  of  certain  social  and  personal  rights 
should  be  employed.  An  individual  choosing  not  to  engage  in  the  re- 
warded activity  should  simply  experience  the  absence  of  reward  as  op- 
posed to  coercion  to  conform  to  a  given  behavior.  In  general,  neither 

51.  Sri-  Wy.-ill  V.  Slickncy.  3-1-4  F.  Siipp.  37.1.  W4-M  (M.D.  Al:i.   1972),  fl;7'<'  wb 
nom.,  Wyau  v.  .AUcrholt,  503  V.ZCi  1305  (5lh  Cir.  1974). 

52.  E.  Wrioiit,  The  Politics  of  Punishment;   A  CRincAL  Analysis  of  Prisons 
IN  America  61  (1973). 

53.  InJccil,  there  is  little  to  indicate  that  group  counseling  has  made  ai)y  significant 
difference  to  most  inmates.    Id. 
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sensory  nor  social  deprivation  should  be  considered  as  standard  pro- 
cedures to  influence  the  individual's  conduct.  For  example,  in  the 
START  program''*  which  took  place  in  Springfield,  Missouri,  in- 
voluntary prison  participants  were  prohibited  from  possessing  reading 
material  or  otherwise  using  any  educational,  religious,  or  political  ma- 
terial. They  were  denied  the  opportunity  to  view  television  or  listen  to 
a  radio,  and  their  actions  were  under  continual  surveillance.^'  In  oth- 
er words,  the  START  program  totally  altered  the  confinement  condi- 
tions of  the  prisoners  and  forced  them  to  earn  back  what  had  right;;^ 
fully  been  theirs  upon  admission  into  the  institution.  These  kinds  of 
sensory  and  social  deprivations  are  not  standard  practices  in  behavior 
modification.'"  Further,  such  heroic  means  for  changing  behavior 
have  typically  failed  to  show  that  alternative  techniques  were  inade- 
quate. 

RECOMMr.NDATIONS    FOR    THi;    USE    OF    BHIIAVIOR 

Modification  in  Institutions 

Compliance  with  the  guidelines  outlined  above  should  provide 
assurance  of  effective  treatment  and  awareness  of  situations  of  grave 
ethical  concern.  In  addition  to  the  guidelines,  however,  certain  recom- 
mendations regarding  methodology  in  general  and  the  application  of 
specific  techniques  can  be  made. 

On  rlie  Token  Economy  and  Community  Mental  Health 

The  most  promising  avenue  for  assuring  full  protection  of  the 
patient's  rights  may  be  found  in  the  method  of  community  mental 
health,  which  strives  to  maintain,  as  extensively  as  possible,  the  pa- 
tient's exposure  to  his  natural  environment  to  ensure  that  the  individ- 
ual's expectations  of  himself  and  society  are  continued.  The  token 
economy  system  is  just  such  a  method'  since  it  attempts  to  maintain 
the  continuity  of  social  expectations  and  responsibilities  that  charac- 
terize the  "natural"  contingencies  of  the  outside  world. 

Nothing  will  maintain  the  patient's  freedom  and  responsibility  for 
his  own  behavior  as  much  as  a  system  that  functions  as  does  a  token 
economy — as  an  extension  of  the  society  from  which  the  patient  comes.  • 
Such  an  extension  guarantees  the  patient's  learning  to  cope  with  the 
demands  and  responsibilities  expected  of  individuals  outside  the  insti- 

54.  See  discussion  note  47  supra. 

55.  The  right  to  be  free  from  unreasonable  search  and  seizure,  llie  right  to  privacy, 
the  right  against  ciucl  and  unusual  punishment,  and  the  fieedoms  of  rclipion,  speech,  and 
association  were  alleged  to  be  abridged.  Sec  Clonce  v.  Richardson,  379  F.  Supp.  338, 
352  (W.D.  Mo.  1974). 

56.  Halleck,  stipra  note  37,  at  384. 
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tution,  thereby  preventing  disculturation.  Further,  normalization  of 
social  interaction  is  greatly  dependent  upon  a  system  that  enables  indi- 
viduals to  exchange  goods  for  services,  favors,  and  other  goods.  An 
exchange  system"  helps  the  parties  involved  to  assess  precisely  each 
other's  expectations  and  the  rewards  or  consequences  for  meeting  or 
failing  to  meet  these  expectations. 

Careful  attention  must  be  given  the  method  and  operation  of  a 
token  economy.  A  token  economy  program  is  characterized  by  its  em- 
pirical definition  of  target  behaviors  and  the  results  associated  with 
their  achievement.  Typically,  the  "rules"  of  behavior  are  explicitly  and 
publicly  stated,  as  are  the  rewards  for  observing  those  rules  and  the 
benefits  which  may  be  obtained  in  exchange  for  tokens.  This  proce- 
dure ensures  that  all  individuals  have  the  basis  for  exercising  an  in- 
formed choice.'^ 

The  aspect  of  choice  in  the  token  economy  is  of  crucial  import- 
ance. Choice,  to  be  meaningful,  must  allow  the  person  to  achieve 
the  consequences  attendant  upon  choosing  one  thing  over  another. 
Once  the  individual  discovers  that,  irrespective  of  his  desires,  he 
will  be  made  to  conform  to  institutional  routine,  his  responsibility  for 
his  own  actions  is  terminated.  On  the  other  hand,  when  the  individual 
discovers  that  his  desires  will  be  respected,  he  will  learn  that  he  must 
bear  the  consequences  of  his  own  choice,  and  he  will,  in  turn,  learn 
responsibility  for  his  own  actions. 

Thus,  after  the  consequences  of  alternative  choices  have  been 
outlined  to  tlic  individual  it  is  crucial  that  his  choice  be  respected, 
since  only  in  this  manner  can  demeaning  and  eroding  the  individual's 
self-respect  and  dignity  be  avoided  and  responsibility  for  his  own  ac- 
tions assumed.  Acceptance  of  the  consequences  of  one's  own  choices, 
however,  will  require  at  least  a  minimum  of  exposure  to  the  conse- 
quences of  other  choices.  Otherwise,  the  individual  will  not  have  an 
informed  basis  for  choice. 

A  corollary  of  the  need  for  individuals  to  exercise  the  free  choice 
that  is  normally  associated  with  community  practices  such  as  a  token 
economy  is  the  necessity  for  patients  to  have  the  right  to  voluntarily 
assume  their  own  management.  This  action  might  include  the  patient 
seeking  supervised  work  opportunities  in  positions  which  are  both 
useful  to  the  institution  and  therapeutic  to  the  patient  in  terms  of  in- 

57.  Any  arbitrary  unit  of  exchange,  such  as  gold,  silver,  blankets,  shells,  or  cig- 
aretleSjCOuJd  be  used. 

58.  Since  an  individual  choosing  not  to  engage  in  the  rewarded  activity  would 
simply  experience  the  absence  of  reward  as  opposed  to  coercion  to  conform  to  a  given 
behavior,  the  requirements  of  the  eighth  guideline  in  the  previous  section  are  satisfied. 
See  text  accompanying  notes  54-56  supra. 
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creased  self-confidence  and  individual  responsibility.  It  must  be  borne 
in  mind  that  when  patients  arc  treated  in  mental  institutions  as  if  they 
were  in  medical  hospitals,  the  objectives  of  social  reeducation  often 
are  confused  with  those  of  physical  restoration.  Behavioral  reeduca- 
tion requires  that  the  social  environment  in  which  the  patient  is  living 
resemble  closely  that  of  the  environment  to  which  he  will  return.  There- 
fore, if  no  expectations  or  demands  are  made  of  the  patient  in  the  insti- 
tution, his  reentry  to  a  normal  environment  will  only  eventuate  in  failure 
because  of  his  unpreparedness  for  such  an  experience. 

To  be  sure,  behavioral  techniques  enable  the  patient,  upon  com- 
mitment, to  be  shielded  from  all  the  demands  and  social  pressures 
that  led  to  his  hospitalization.  But  gradually  and  systematically,  as 
the  patient  improves,  he  is  exposed  to  greater  demands  .so  that  he 
learns  to  cope  with  most  of  the  situations  that  he  will  encounter  in  the 
community.  While  it  is  appropriate  to  protect  the  patient  from  labor 
exploitation,'*  it  also  must  be  remembered  that  such  protection  must 
be  balanced  with  efforts  to  keep  the  patient  optimally  motivated  so  as 
to  improve  his  condition,  to  allow  him  to  assume  responsibility  for 
his  own  actions,  and  eventually  to  permit  his  return  to  society. 

On  Rewards  and  Incentives 

The  major  aspect  of  behavior  modification  is  incentives  and  their 
use.  While  the  notion  of  incentives  dates  fnpm  time  immemorial,  the 
sophisticated  technology  associated  with  iliPu^e  is  recent.  Essentially, 
it  is  now  known  that  incentives  work  under  certain,  and  now  well-re- 
searched, conditions  and  fail  to  work  when  these  conditions  have  not 
been  met.  Current  technology  eliminates  the  uncertainty  in  the  use  of 
incentives.  The  naive  notion  that  incentives  ought  to  work  has  been 
rejected  through  research  indicating  that  under  certain  conditions  in- 
centives may  have  the  opposite  effect  from  that  expected. 

Incentives  intended  to  encourage  certain  behavior  should  only  be 
employed  after  the  display  of  that  behavior.  For  example,  if  it  is  de- 
sired to  encourage  participation  in  a  rehabilitiitive  program,  incentives 
should  be  used  only  when  the  individual  has  demonstrated  some  par- 
ticipation. Further,  incentives  must  be  meaningful  to  each  individual. 
Since  "one  man's  meat  is  another  man's  poison,"  it  is  basic  to  a  behav- 
ioral approach  to  discover  and  develop  meaningful  incentives.  Refusal 
to  do  so  indicates  failure. 

59.  This  could  be  accomplished  with  a  job  rotation  rule  requiring  that  a  patient  not 
be  allowed  to  hold  the  same  job  without  interrniption  for  more  than  a  week  at  a  time. 
See  The  Token  Economy,  supra  note  9,  at  200-03. 
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What  needs  to  be  emphasized  is  that  there  are  endless  permuta- 
tions and  combinations  of  ways  in  which  the  patient  may  enjoy  the 
rights  given  to  him.  For  example,  one  patient  may  never  make  a 
phono  call,  even  if  he  has  the  right  to  make  one  weekly,  but  another 
patient  may  wish  to  make  a  call  daily.  It  is  far  too  easy  to  standardize 
the  rights  of  the  individual  in  the  institution.  What  is  more  difficult  is 
to  minimize  regimentation,  dependence,  and  eventually  apathy.  In  an 
effort  to  enhance  individual  choice,  variability,  and  differences,  in 
contrast  to  conformity  and  regimentation,  highly  varied  opportunities 
for  self-motivation  should  be  used  as  incentives  to  help  the  patients  in 
their  own  rehabilitation  and  to  reinforce  their  right  to  be  different."' 

While  standardization  of  the  rights  and  privileges  used  as  incen- 
tives should  be  avoided,  providing  certain  basic  rights  and  privileges 
for  all  patients,  such  as  food,  lodging,  ground  privileges,  and  privacy, 
is  legally  required."'  Tliese  rights  and  privileges  constitute  a  floor  be- 
low which  guarantees  may  not  drop."-  Thus,  contingent  rewards 
should  be  made  available  in  addition  to  those  comforts  and  pleasures 
already  guaranteed  to  the  individual. '•''  For  example,  if  all  individuals 
have  been  assigned  a  given  room  and  bed,  the  reward  could  be  the 
freedom  to  select  the  type  of  room  or  bed  from  among  a  wide  range 
of  choices.  This  effort  would  be  consistent  with  developing  responsi- 
bility for  making  choices.  Additionally,  withdrawal  and  return  of  per- 
sonal properly  and  privileges  already  permitted,  though  not  required 
as  basic,  should  not  be  the  source  of  rewards.  Regaining  the  posses- 
sion of  one's  personal  articles  or  privileges  does  not  meet  the  contin- 
gent-rewards guideline,  since  it  is  not  an  additional  incentive.  By  in-^ 
sisting  that  rewards  be  additional  to  those,  rights  and  privileges 
already  guaranteed  or  granted  in  an,  institution,  deprivation  of  re- 
wards will  bo  avoided  and  enrichment  of  incentives  ensured.  As  a 
general  rule,  it  would  be  both  effective  and  legally  defensible  to  use 
rewards  on  a  contingent  basis  so  long  as  these  rewards  go  beyond  the 
minimum  rights  and  privileges  enjoyed  by  the  patient.  In  so  doing, 
the  result  will  be  an  enriched  environment  that  is  not  limited  to  the 
rights  and  privileges  granted  the  patients. 


60.  Cf.  N.  KniRiE.  The  Right  to  Be  Different  (1971).  The  methodology  to 
achieve  such  objectives  is  available  in  the  token  economy.    See  text  &  notes  9-20  supra. 

61.  See  discussion  note  38  supra.  Since  many  chronically  ill  patients  may  forego 
such  rights,  there  is  need  for  procedures  which  ensure  that  patients  enjoy  them.  In  this 
way,  the  danger  of  being  deprived  of  items  that  are  self-reinforcing  would  be  avoided. 
5c<- Tin;  Token  Economy,  i///j;«  note  9,  at  88-103.  _    . 

62.  Such  free  access  to  privileges  and  incentives  is  consistent  with  the  pnmmg  nile 
described  in  Tiic  Tokin  Economy,  supra  note  9,  at  91-93. 

63.  Wcxler,  Of  Rights  and  Reiiiforccrs,  supra  note  9,  at  968-69.  Idiosyncratic 
pleasures,  such  as  feeding  kittens,  are  the  most  effective  rcinforcei-s.  Atthowe  &  Kras- 
ner,  supra  note  12,  at  38. 
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On  Seclusion 

The  solitary  confinement  of  a  patient  in  an  empty  room  is  still  a 
treatment  commonly  used  in  institutions."  To  justify  the  use  of  this 
procedure  it  is  necessary  that  such  uso  ho  constantly  evaluated  in 
terms  of  its  effectiveness  and  that  an  additional  program  based  on  po- 
sitive rewards  be  used  concurrently  with  seclusion.  By  so  doing,  the 
cooling  off  or  confinement  period  will  result  in  a  reduction  of  dis- 
turbed or  aggressive  behavior  as  the  patient  experiences  the  gross  dif- 
ference between  .seclusion  and  his  interaction  with  the  rewording  envi- 
ron ment. 

On  Use  of  Aversive  or  No.xioKS  Stimuli 

Only  when  the  patients  actions  present  a  clear  and  imminent 
danger  to  his  own  or  other's  physical  integrity  may  aversive  or  nox- 
ious stimuli  be  justified."''  As  was  the  case  with  seclusion,  the  palicnt 
must  be  concurrently  exposed  to  a  treatment  based  primarily  on  posi- 
tive rewards.  In  addition,  continuous  checks  must  be  made  on  the  ef- 
fectiveness of  aversive  procedures.  Perhaps  the  best  model  for  such 
procedures  was  pioneered  in  the  use  of  aversive  techniques  to  develop 
language  and  social  skills  in  speech-free  and  self-abusive  autistic  chil- 
dren."" Unquestionably,  the  objective  was  desirable.  In  addition,  the 
relative  effects  of  a  mild  electric  shock  delivered  to  the  child  upon  his 
displaying  self-mutilation  were  evaluated.  When  the  child  ran  to  the 
arms  of  the  investigator,  the  shock  was  terminated.  The  fact  that  this 
procedure  generated  an  interest  in  people  was  considered  a  notable 
achievement  since  autistic  children  are  characterized  by  their  total  so- 
cial detachment.  Finally,  a  socioeducational  program  based  on  posi- 
tive rewards  to  ensure  that  the  social  gains  would  in  time  be  self-sus- 
taining was  administered. 

This  work  demonstrates  the  proper  technical  rationale  for  the 
use  of  aversive  procedures."  Whenever  a  shock  was  delivered  to  the 
child,  care  was  taken  to  provide  the  child  with  an  opportunity  to  ex- 
tricate himself  from  the  situation  or  to  teniiinate  the  shock  by  engag- 
ing in  a  learned  behavior.  This  procedure  differs  from  the  use  of  pun- 
ishment in  that  the  period  of  punishment  is  predetermined;  it  cannpt 

64.  Roos,  supra  nolc  1,  at  5  (suggesting  that  a  dislinclion  should  be  drawn  between 
time-out,  which  is  therapeutic,  and  seclusion,  which  is  long  term  and  merely  for  the  con- 
venience of  the  staff).  .  .  ,  .,  ij 

65.  For  example,  head  banging,  self-mutilation,  and  violent  assaults  on  others  would 
justify  such  therapy.  Further,  punishment  and  the  use  of  noxious  stimuli  require  the 
technical  supervision  of  a  trained  professional  since  these  techniques  are  easily  subject 
to  misuse  and  abuse.  .  ■  „.  . 

66.  Sec  lovaas,  Sch.ieffcr  &  Simmons,  supra  note  28;  lovaas  &  Simmons,  supra  note 
25. 
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be  terminated  by  the  subject.  In  using  aversive  stimuli,  the  individual 
subjected  to  it  learns  how  to  terminate  it  and  how  to  avoid  it  in  the 
future.  This  gives  the  subject  control  over  both  the  onset  and  the  ter- 
mination of  the  stimuli.  From  a  therapeutic  viewpoint,  generating  in- 
terest in  self-protection  may  well  be  the  lowest  level  of  motivation  upon 
which  the  therapist  can  build  complex  adaptive  behavior. 

Conclusion 

A  new  technology  of  behavior  modification  is  rapidly  emerging 
in  the  areas  of  therapy  and  prison  rehabilitation.  Conclusions  may 
now  be  drawn  as  to  the  effectiveness  of  specific  procedures.  Rewards 
are  most  effective  when  they  enrich  rather  than  reduce  the  individu- 
al's range  of  incentives  in  an  institution.  Further,  aversive  procedures 
are  most  effective  when  they  are  used  concurrently  with  a  system  of 
rewards.  Because  of  ethical  problems  and  limited  effectiveness,  how- 
ever, aversive  procedures,  such  as  electric  shock,  should  be  used  only 
in  those  cases  where  the  individual  is  physically  endangering  himself 
or  others.  Indeed,  heroic  procedures  such  as  electric  shock  are  not 
standard  and  are  of  limited  value  since  they  teach  an  individual  only 
what  not  to  do,  rather  than  what  to  do. 

Research  shows  that  it  is  possible  to  foster  in  patients  and  in- 
mates new  behaviors  and  to  develop  self-control  and  responsibility 
through  a  motivational  system  known  as  the  token  economy.  This  sys- 
tem restores  to  the  individual  the  rights  and  social  obligations  found 
outside  the  institution.  In  so  doing,  the  token  economy  preserves  a 
modicum  of  social  contact  between  the  individual  and  society  at  large. 
Thus,  behavior  modification,  by  systematically  exposing  the  individual 
to  rewarding  experiences, attempts  to  teach  new  and  effective  ways  of 
meeting  the  demands  of  a  socially  complex  world. 
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COMHENTARIES 


INSTITUTIONAL  BEHAVIORAL  MODIFICATION  AS  A  FRAUD  AND  SHAM 


Edward    M.   Opton,  Jr. 


I  commend  Dr.  Ayllon  for  disassociating  himself  from  the 
abuses  which  are  all  too  common  in  institutional  applications  of  be- 
havior modification."  We  agree  that  the  rights  of  patients  should  not 
be  infringed.  At  this  point,  however,  he  and  I  part  company.  I 
would  like  to  direct  my  comments  to  three  more  basic  issues.  First, 
institutional  behavior  modification  programs  probably  do  not  effect 
permanent  behavior  changes.  These  programs,  however,  may  help 
the  keepers  of  institutions  to  maintain  their  dominance  over  the 
caged.  Second,  therefore,  behavior  modification  in  institutions  is  very 
often  a  fraud  and  a  sham.  This  deception  is  furthered  by  the  obfus- 
catory  and  esoteric  jargon  that  is  part  and  parcel  of  behavior  thera- 
py. Finally,  although  Ayllon  and  I  both  deplore  abuses  of  behavior 
modification,  I  argue  that  serious  abuses  of  behavior  modification  in 
total  institutions  are  inevitable.  I  cannot  share  Ayllon's  faith  that 
mere  guidelines  can  restrain  the  basic  nature  of  a  total  institution. 
That  basic  nature  requires  that  all  available  technologies  be  turned 
to  destructive  purposes. 

Effectiveness  of  Behavior  Modification 

The  literature  of  corrections  and  rehabilitation  is  littered  with 
the  remains  of  treatments  invented,  proclaimed,  promoted,  adopted. 


*  Senior  Rcsearcli  Psychologist  and  Associate  Dean  of  the  Graduate  School, 
Wiight  Insiidite.  Berkeley,  Cnlifornla.  B.A.  19.57.  Yale  Collejic:  Ph.D.  1964.  Diikc  Uni- 
versity. 

The  author  wishes  to  acknowledge  with  grnlitiide  the  assistance  of  l.ori  Hill. 
Portions  of  tliis  article  will  appear  in  different  form  in  A.  Scheflin  &  E.  Opton,  The 
Mind  Manipulators  (1976). 

1.  Sec  Ayllon.  Bi;iiavior  Mobipication  in  iNsrifUTioNAi.  Settings,  17  Ariz.  L. 
Riv.  —  (I975> 
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discrcdiled,  and — usually  long  afterwards — discarded.  In  the  19th  cen- 
tury the  panaceas  of  solitary  confinement,  perpetual  silence,  and  hard 
labor  were  promoted  as  enthusiastically  as  behavior  modification  is  to- 
day.^ The  20th  century  has  witnessed  its  own  progression  of  cures 
for  criminality.  For  the  most  part,  they  have  been  milder  in  form 
than  those  of  the  previous  century,*  but  all,  arguably  excepting  be- 
havior modification,  have  been  equally  ineffective.''  All  of  these 
cures  allegedly  worked.  All  were  actively  promoted  and  widely 
adopted. 

Social  histories  of  medicine^  suggest  that  medicine,  including 
psychological  medicine,  is  subject  to  the  same  forces  which  produce 
recurrent  fashions  in  other  important  areas  of  human  endeavor.' 
Perhaps  institutional  behavior  modification  is  destined  to  be  the  ex- 
ception to  the  long,  dismal  history  of  discredited  "cures."  History, 
however,  suggests  skepticism.  Indeed,  one  can  find  much  to  be 
skeptical  about  in  the  literature  on  institutional  applications  of  be- 
havior modification*  '  At  least  two  important  warning  signals  arc  ev- 
ident, even  at  a  superficial  glance. 


2.  G.    BliAUMONT    &    A.    DH    ToCQUEVILLt,    On    THE    PENI TtNTIAKY    SYSTEM    IN    THE 

Unoed  Status  and  Its  Applicaiion  in  Francl  80-91  (1964). 

3.  Two  exceptions  to  the  20th  century  trend  towards  mildness  should  be  noted: 
lobotoniy  and  sterilization.  Sterilization  was  sold  to  institutional  administrators  by  con- 
siderable promotional  efforts,  including  the  lavish  use  of  scientific  papers  filled  with  sta- 
tistical proofs.  The  intent  of  sterilir.ation  was  to  be  beneficial  to  the  prisoner  and  to 
be  Iherapciitic.  Popcnoe,  Stenliiaiion  and  Ciiminaliiy.  in  CoLLtCTLD  Papi  rs  on  Eu- 
CKNic  Sterilization  in  Caliicrnia:  A  Critical  Study  of  Reslilts  in  6000  Cases 
.STi-ye  (1930).  Lobotomy,  the  subject  of  a  promotional  drive  two  decades  after  the 
mai.i  wave  of  sterilization  had  passed,  was  said  to  cure  almost  everything  from  alcohol- 
ism to  schizophrenia,  lis  main  use,  however,  was  to  subdue  troublesome  inmates  of  in- 
stitutions. 

The  history  of  psychiatric  therapeutics  has  seen,  at  lea.^t  until  quite  recent  years, 
an  endless  succe^sio;i  of  remedies  based  upon  the  purge  theory:  to  purge  unpleasant  be- 
havior, give  unpleasant  medicine.  Administration  of  arsenic,  S.  Worcester,  Insa.nity 
AND  Its  TREAfME.NT  (1882),  ice-cold  baths  and  showers,  see  H.  Weiss  &  H.  Kemhle, 
The  Gri  AT  American  Water-cure  Craze:  A  History  or  Hydropathy  in  the  United 
States  (1967),  mercury,  and  bleeding  were  favorite  19th  century  treatments.  The  won- 
der drug  opium  was  succeeded,  briefly,  by  the  wonder  drugs  heroin  and  cocaine.  In  the 
20th  century,  psychiatric  treatment  in  institutions  has  included  large-scale'  extraction  of 
teeth  and  other  organs,  removal  of  substantial  portions  of  the  biain.  and  temporary  deac- 
tivation of  parts  of  the  brain  by  sedation  using  such  drugs  as  bromides,  chloral  hydrate, 
barbituates,  and  modern  tranquilizers,  chemical  asphyxiation,  and  epileptic  seizures  artifi- 
cially induced  by  electric  shock  or  drugs  such  as  metrazol. 

4.  iVt-  Martinson.  U'liiit  yyoiks? — Questions  and  Answers  Ahout  Prison  Reforni, 
Pudlic  Iniiri  sr,  Spiiiig  1974,  at  22.  25. 

5.  h.n.,  A.  CoMi  oRr,  The  An,\;cty  Makers:  Some  Curious  Preoccupations  of 
the.  MLi;ir\L  I'roi  ission  (1967);  P.  It  e  &  M.  Siivi.rman.  Pills,  Proeits,  and  Poli- 
tics (1974):  K.  TuuNiK.  Call  the  Donim:  A  Social  History  or  Medical  Men 
(1959):  E.  Turner.  Taking  the  Cure  (1967):  cf.  Three  Hundred  Years  oe  Psychia- 
try 1535-1860  (R.  Hunter*  1.  MacAlpinc  cds.  1963). 

6.  Cf.  Mcyersohn  &  Katz,  ^'oies  on  a  Natural  History  of  Fads,  62  Am.  J.  Soci- 
Ol.O(,Y  594  (1957). 

7.  For  a  number  of  additional  seiious  criticisms  of  the  scientific  claims  of  be- 
havior inodilication,  see  Breger  &  McC,iaugh,  Critique  and  Reformulation  of  "Learning- 
Tluory"  Approaches  to  Psvcliotlierapv  and  Neurosis,  63  PSYCHOLOGICAL  BULL.  338,  339- 
54(1965). 
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First,  most  writing  on  behavior  modification  in  institutions  ig- 
nores the  improvement  which  typically  occurs  whenever  concentrated 
attention  is  paid  to  people  who  have  been  isolated  and  ignored.  To  be 
locked  away  is  to  be  deprived  of  human  company  and  attention. 
The  effect  of  concentrated  effort  and  attention  would  naturally  be 
especially  strong  in  patients  and  prisoners  brought  out  of  isolation — 
the  subjects  of  most  institutional  behavior  modification  experiments. 
Some  scholars  in  the  field  are  aware  of  this  problem,  or  at  least  of 
the  fact  that  post  hoc,  ergo  propter  hoc  is  a  logical  fallacy.*  Unfor- 
tunately, the  great  majority  of  reports  on  the  success  of  institutional 
behavior  modification  programs  have  no  control  group,  that  is,  no 
comparison  group  which  received  equally  vigorous  investment  of 
staff  energies  and.  attention,  but  without  application  of  behavioral 
techniques.  The  results  of  experiments  without  scientific  controls  are 
of  very  doubtful  value. 

Second,  most  institutional  behavior  modification  studies  do  not 
claim  to  produce  changes  in  real-world  behavior.  When  one  looks 
closely  at  the  success  claimed  for  institutional  behavior  modification, 
it  appears  that  the  vast  majority  of  claims  are  based  on  observations 
solely  within  the  institution.  Since  people  behave  very  differently  in 
different  situations,  as  behaviorists  know  better  than  anyone  else, 
conformity  to  institutional  rules  produced  by  rewards  and  punish- 
ments which  are  manipulated  by  the  staff  will  not  necessarily  carry 
over  to  the  world  outside.  There,  the  contingencies  of  reinforcement 
are  quite  different. 

In  a  sense,  applied  behavioral  analysis  is  an  optimistic  philoso- 
phy. The  "crazy"  patient  or  "bad"  prisoner  need  not  stand  con- 
demned to  a  life  of  repeating  his  or  her  self-destructive  behaviors. 
This  therapeutic  optimism  is  no  small  contribution  to  the  otherwise 
pessimistic  institutional  scene.  But  in  another  sense,  the  behavior 
modifier's  philosophy  is  profoundly  pessimistic.  If  behavior  is  mold- 
ed by  the  rewards  and  punishments  in  one's  immediate  environment, 
failure  can  be  expected  of  the  discharged  patient  or  prisoner.  It  is 
very  seldom  that  inmates  can  be  discharged  into  a  more  supportive 
world  than  that  from  which  they  came.  Ironically,  in  the  real  world 
the  reward  contingencies  of  the  hospital  or  prison  are,  from  the  be- 
haviorist  point  of  view,  ancient  history.  Enthusiasts  of  behavior 
modification  are  not  entirely  unaware  of  this  problem,  but  there  is 
inherently  not  much  they  can  do  about  it.  One  thing  they  can  do  is 
narrow  their  focus,  and  that,  by  and  large,  is  what  they. have  done. 


8.    A.  Yatls,  Behavior  1>iurapy  371  (1970). 
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Ayllon's  emphasis  on  structuring  the  token  economy  to  simulate  the 
real  world  as  much  as  possible  is  therefore  con-ectly  placed."  What- 
ever benefits  a  token  economy  achieves,  however,  arc  countered  by 
its  setting  in  a  total  institution. 

Behavior  Modification  in  Total  Institutions — A  Fraud  and  Sham 

A  total  institution  is,  by  definition,  a  society  in  which  the  equV 
librium  of  power  has  been  severely  disrupted:  virtually  all  power  to 
the  keepers,  virtually  none  to  the  kept.  To  attain  and  maintain  this 
unbalanced  distribution  of  power  requires  a  continuous  struggle,  a 
struggle  for  power  common  to  all  total  institutions.'"  Total  institu- 
tions run  counter  to  human  desires  for  autonomy  and  dignity.  The 
central  fact  of  such  institutions  is  that  power  over  important  and 
even  trivial  aspects  of  institutional  life  flows  from  above  and  never 
from  below.  This  is  hopelessly  at  odds  with  the  ideas  of  freedom 
and  dignity,  the  felt  natural  rights  of  members  of  society. 

Although  institutional  behavior  modification  programs  may  be 
ineffective  in  changing  real-world  behavior,  the  more  extreme  forms 
effectively  produce  institutional  docility.  Herein  lies  the  real  reason 
programs  such  as  token  economies  are  used.  Behavior  modification 
in  total  institutions  is  largely  a  sham,  a  verbal  facade  which  conceals 
maneuvering  in  the  ceaseless  struggle  for  power  between  keepers 
and  caged.  The  most  important  weapon  available  to  administrators 
of  total  institutions  is  the  power  to  mete  out  rewards  and  punish- 
ments. By  rewarding  conformity  with  privileges  and  punishing  self-as- 
sertion with  progressively  more  severe  deprivations  of  human  con- 
tact, the  outnumbered  men  who  run  total  institutions  are  able  to 
maintain  power  over  the  inmates.  Ayllon  has  ignored  this  point. 

Though  the  means  are  available  for  operating  total  institutions, 
their  operation  in  the  United  States  is  especially  difficult  because  of 
an  inescapable  clash  of  ideologies.  On  the  one  hand,  a  smooth-run- 
ning total  institution  requires  the  totalitarian  methods  of  unfettered 
and  arbitrary  reward  and  punishment."  On  the  other  hand,  Ameri- 
can ideals  require  freedom  and  dignity  of  the  individual.  This  clash 
has  forced  Americans  to  engage  in  a  good  deal  of  mental  dodging 


9.    Ayllon,  .v«p;«  note  1,  at  ■^. "/it . 

10.  Cf.  E.  Goi  rMAN,  Asylums:  Essays  on  tiil  Social  Situation  of  Mlntal  Pa- 
TiLNTS  AND  OiiiLR  Inmatls  1-24  (I96I).  Scc  geiu'iaUy  K.  Kesly,  One  Flew  Over 
THE  Cuckoo's  Nl.st  ( 1962). 

11.  HciiriiiKx  oil   ConcftioUs,   Part   II:    Prisons,   Piison    Reform .    and   Prisoner^ 
.  Rights:  CaUjornia,  Ucfon-  Sitbcomin.  No.  i  of  the  House  Coinin.  on  the  Judiciary,  92d 

Cong.,   Ist  Scss.   152   (1971)   (p;iper  by  P.  Zinibaido  on  the  psychological  power  and 
pnthology  of  inijirisonnwnt). 
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and  ducking.  We  have  relied  primarily  on  two  maneuvers.  First,  we 
have  closed  our  eyes,  minds,  and  hearts  to  events  in  institutions. 
Prisons  and  mental  hospitals  have  long  operated  beyond  the  law.*'* 
The  courts  have,  until  quite  recently,  refused  to  take  congnizance  of 
even  extreme  punishments  within  prisons,  particularly  when  those 
punishments  were  connected  with  institutional  power  struggles,  as 
has  almost  always  been  the  case.'^  Second,  the  institutional  power 
struggle  has  been  dressed  in  the  moral  costume  of  therapy.  The  lan- 
guage of  medicine  has  been  appropriated  to  cover  the  nakedness  of 
power  and  punishment  for  more  than  500  years.^'  For  example,  the 
perpetual  solitary  confinement  of  the  first  American  prison  was  ra- 
tionalized as  therapeutic,'^  and  the  medical  metaphor  has  been  con- 
stantly used  ever  since,  rechristening  the  "hole"  as  the  "adjustment 
center,"  the  prison  as  the  "correctional  institution,"  and  the  jail  as 
the  "rehabilitation  center." 

Recent  years  have  witnessed  increasing  use  of  the  medical  met- 
aphor.'" The  language  of  behavior  modification  is  ideally  suited  to 
this  defensive  operation,  for  it  is  abstract  enough  to  include,  yet  dis- 
guise, any  exertion  of  institutional  power  through  reward  and  pun- 
ishment. Best  of  all,  the  language  of  behavior  modification  exorcises 
entirely  the  troublesome  concept  of  punishment.  There  is  no  punish- 
ment in  behavior  modification,  only  negative  reinforcement.  There  is 
no  problem  of  power  in  behavior  modification,  only  the  planning  of 
behavioral  contingencies.  The  language  is  useful  for  distracting  the 
public,  the  legislature,  the  judiciary,  and,  perhaps  occasionally,  the 
inmates.  But  most  of  all,  the  language  of  behavior  modification  is 
marvelously  suited  to  soothe  the  consciences  of  institutional  adminis- 
trators. 


12.  For  discussion  of  prisons,  see  Goldiamond,  Toward  <i  Constniciional  Approach 
to  Social  Problems:  Ethical  and  Comiiiiirional  Issues  Raised  bv  Applied  Behavior  Anal- 
ysis,  2  Behaviorism  1.  1  n.3  (1974);  Grcenberg  &  Slender,  Y/ie  Prison  as  a  Lawless 
Agency,  21  Buffalo  L.  Rev.  799-838  (1972). 

,.  .'?,•    "^o'^'  J<<'c<'"l  Applications  of  the  Ban  on  Cruel  and  Unusual  Punishments:   Jn- 
dicuilly  Enforced  Reform   of  Nonfederal  Penal  Institutions,   23    Hastings   L.J.    1111 

The  Eighlh  Amcndnicnl  lo  llic  United  Slates  Constitution  forbids  the  infliction 
ol  criiel  and  unusual  punishment.  Astonishing  as  it  may  seem,  not  a  single 
kind  of  physical  ptinishment  [except  capital  punishment  under  statutes  making 
It  optional,  I'uriiian  v.  Georgia.  408  U.S.  238,  239-40  (1972)1  has  ever  been 
condemned  hy  llie  Supreme  Coiiit  of  tlie  United  Slates,  nor  does  any  kind  of 
punishment  stand  condemned. 
Rubin,  J  lie  Burger  Court  and  the  Penal  System,  8  Ckim.  L.  Bull.  31,  33  (1972). 

14.  N.  KiriRii,,  TiiL  Rif.nr  to  Br;  Dii  1 1  lo  nt:  Di  viance  and  rNioRCLD  Therapy 
(1971).     See  i:enerotly  Optcii.  I'swiiiutric  i'iolence  Avainst  Prisoners-:    When  Therapy 

7a  Punishnunt.  4.S  Mis.s.  I, .J.  (.U.S.  610-22  (  1974). 

15.  W.  N.\GLi.  Till  Ni.w  Kid  Uakn:  A  Criiu  al  Look  at  tul  Modlrn  Amlrican 
Prison  (1973). 

16.  See  Oplon,  supra  note  14,  at  ()43-l4. 
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Behavioral  language  serves  yet  another  purpose.  A  principal 
modus  operandi  of  institutional  behavior  modification  is  mystifica- 
tion— disguising  basically  simple  ideas  in  esoteric  jargon.  The  primary 
tactic  by  which  the  institutional  behavior  modification  movement 
seeks  to  grasp  power  and  to  insulate  itself  from  the  checks  and  bal- 
ances of  a  democratic  society  is  through  a  bogus  wrapping  of  itself 
in  the  ceremonial  robes  of  science  in  general  and  medicine  in  partic- 
ular. To  believe  oneself  pri%7  to  putative  mysteries,  to  keep  those 
mysteries  within  one's  fraternity,  and  to  convince  others  that  there  15 
a  secret  is  the  essence  of  wizardry  and  the  key  to  its  prerogatives  and 
powers." 

Exercises  in  convolution  of  expression  and  near-solipsistic  jar- 
gon serve  to  set  Ihcir  users  apart  from  laymen.  Everyone  else  who 
works  in  an  institution  works  within  limits  on  the  use  of  punishment 
for  control.  Decency  and  the  eighth  amendment,  not  to  mention 
laws  and  regulations,  limit  the  weapons  which  may  be  used  in  exert- 
ing power  over  inmates.  Institution  rulebooks  are  filled  with  specifi- 
cations of  the  proper  match  between  infractions  and  punishments. 
But  these  limitations  do  not  apply  to  the  weapons  within  the  arma- 
mentarium of  psychological  medicine.  The  doctor  does  not  punish; 
he  treats.  No  one  outside  the  professional  fraternity  may  question 
what  harm  the  doctor  docs,  for  if  he  inflicts  pain,  it  is  for  the  pa- 
tient's own  good.  Laymen  arc  unqualified  to  balance  certain  pain 
against  possible  cure  when  the  science  is  one  whose  very  language 
they  cannot  comprehend. 

It  may  be  objected  that  the  vast  majority  of  behavior  modifica- 
tion practitioners  are  ethical  persons  of  good  intentions.  So  they  are. 
This  writer  knows  no  reason  to,  think  that  the  incidence  of  bad 
faith,  sadistic  impulses,  or  self-deception  is  any  higher  among  practi- 
tioners of  behavior  modification  than  among  practitioners  of  any 
other  vocation.  But  it  is  the  nature  of  institutions — the  behavioral  con- 
tingencies of  the  institutional  environment,  if  you  will — that  determines 
the  uses  to  which  technology  and  language  will  be  put  inside  their 
walls. 

17.    For  example,  nn  achievement  of  one  of  the  best  known  institutional  behavior 
modificalion  programs  has  been  describecl  as  follows: 

That  the  contingency  struciurc  was  highly  influential  in  regulating  the  behavior 
of  the  group  is  furtlicr  shown  by  the  fact  that  all  but  one  of  the  patients 
changed  their  work  assignments  immediately  when  reinforcement  was  shifted 
from  preferred  to  non-prcfeiicd  iobs.  .  .  . 
A.  BvNDURA,  Principlls  01   Bmiavior  MoDiriCATiON  263  (1969),  citing  T.  /Jyllon  &  N. 
.Azrin,   TUe  Mtasiirfniciil  and  liciiiforcenidit  of  Behavior  of  Psychoiics.  8  J.  ExpERI- 
MiiNTAL  Analysis  or  Uijiwiok  357  (1965).    So  stated,  the  effect  sounds  impressive — 
until  one  re;di/es  thai,  iranvl.ited  into  plain  Lnglisli.  the  sentence  says  only  that  the  in- 
mates weic  unwilling  to  work  at  one  menial  hospital  job  for  nothing  when  Ihcy  were 
offered  pay  for  doing  another.    Crazy  they  may  have  been,  but  not  that  crazy. 
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A  buses  of  Behavior  Modification 

Ayllon  and  I  both  condemn  the  abuses  of  behavior  modifica- 
tion. We  agree  that  extreme  methods  will  result  in  profoundly  coun- 
terproductive collateral  effects.  One  could  cite  innumerable  examples 
of  the  use  of  electric  shock,''  the  use  of  torture  by  sublethal  injec- 
tions of  chemical  poisons,"  and  most  importantly,  the  development 
of  draconic  forms  of  the  "Jiole,"  such  as  the  START  Program,  -^o 
This  has  all  been  done  in  the  name  of  behavior  modification.-' 

The  question  is  how  to  distinguish  such  abusive  behavior  modi- 
fication techniques  from  more  benign  therapies.  Unfortunately,  there 
is  little  in  the  theory  of  behavior  modification  to  help  us  di.sti'n£:ui.sh 
between  benign  and  destructive  programs.  The  conceptual  structure 
of  behavior  modification  theory  is  ethically  neutral  and  strictly  utili- 
tarian. The  job  of  the  behavior  modifier  is  to  control  the  behavior 
of  other  people,  and  of  each  proposed  means  to  that  end.  the  sole 
question  the  theory  asks  is.  '"Docs  it  work?"  For  example,  in  the 
spirit  of  empiricism,  a  therapist  induced  grand  malconvul.sions  by 
passing  electric  shocks  through  the  heads  of  the  patients  under  his 
care.  When  that  reinforcement  did  not  work  he  tried  withholding 
food,  which,  he  said,  did  work.-  Considered  solely  from  within  the 

Am' ?■  kycH,K-^-^^°->T^rir,'l'Ln?'f'^^^^^^^  "  ^"''■"""""^  Mental  HospUal,  124 

yTo)cn.Rlf,^l^lTr'  't-^^'',^^n,'-"f^'S-  ^'"'^-  "'"  *  Brownine.  The  Control  of 
r9fi<\-  R.nir//  7'r/''''''''f, -^'r^-  \*^  ^-  ^^^'ovs  4  Mental  Disease  624 
A^nih  H  /  ^-  ^T  "(^^'^''T//'^*;*'  '"  ''''  Classroom:  The  Rcmcdiotion  of  Self- 
lA      ,  A  """'l"'  "I  "  t^'^i'^'lcd  CluUI.  1   Behavioral  Encineeri.ng.  Fall-Winlcr  1973- 

COUm-e  ..1    V^n"'?'    TL"-   ■^"    .«''"^='<«^-0''    volts    of    electric    shock    WUS    UScd    tO    dis- 

cou  .ige  solf-dc.tn.ci.ve  behavior  in  a  ixtarJcd  child.    In  Ludwig.  supra,  an  elecliic  cattle 

rch^^onilrcnir  Th'";'  °  '"'""''"'>'  '?  '^°"'^"'  •'""  "^^^'^'^^^  homicidal. "chronic  raS 
schizophrenic     The  treatment  was  administered  against  the  will  of  the  patient     Cotter 

Z^.Tt  h'!  K  °'^  electroconvulsive  treatment  and  total  withl.olding  of  food.  '  While  it" 
uould  have  been  hoped  that  these  institutional  behavior  modification  programs  were  no 
S  oT^he l.rl""°"-'"'  ""^'  "•?'  '""  •■^.'r"  ^'''  rt-rpetiated  by  untried  amaTeurs 
sionals  cprcpioiis  examples  ci.cd  here  were  designed  ..nd  suix-i^ised  by  pmfes- 

19  See.  e.p..  Kiiecht  v.  Gillman,  488  r.2d  1  n6.  in7  fSlli  Cir  1973)-  Marl,.v  v 
ImIT-"!;  nYf/n''  '7  /'"  S^^-  '„";^=  R--ring'er!  Mor^g^H!  4  BriSil.'S-^-^^,!; 
chohm  as  a  Modifier  of  Acl,n^-0„i  Bclianor,  77  CLINICAL  Mldicine.  July  1970  nt  28 
For  additional  examples,  see  Opton.  supra  note  14  at  60^  n  1  " 

.  -0.  Sec  Clonce  v.  Richardson.  379  F.  Supp.  338  (W.D.  Mo.  1974).  This  opinion 
.s  reprinted  together  with  other  m.iteiials  on  the  START  Project  in  HcJngonhfS. 

stitiitioial  Ri'his  of  the  Comm.  on  the  Judieiar\,  93d  Cong.,  2d  Sess.  (1974)      For  fur- 

aZi^ITTu  ?^  T'"'^'';'  '"  ^^'„^'^"'^"-  ^''"'  ''^^"''"'on  Of  AppiL  BchalioZl 
Annlvsis  in  Mental  Institutions  and  Prisons.   17  Ariz    L    Rev    —    _  n    —  (1975) 

scriPtio?rnr,t'?''o' ","''".  '^'  ^'^^^J  Program,  but  even  more  formidable,  was  the  Pre- 
Stv    Sf.' "■^"^"•''1  ""''  ^""•''"  ^'°Sram  at  New  York  State's  Clinton  Correctional 

cl.ll^l^lt  y,-    ^'""^'^    ^'^k^'^'^    ^"""-    "^'    CoRRLCTIONAL    iNSTlTlmONS    AND    PrO- 

Report)  MoNtTOR.NG  Riport  No.  4,  11   (Sept.  1972)   (the  Jones  Commission 

tim«over"'"p^'rh^5.il^"''-'  ""!  '^^''•''^'I''  modification  langiiage  can  be  provided  many 
oMh^frn  ;^„        '  '^^  "15  *°'!^  '^""'  ''■'"="  "*'°''=  '"^'itvilions  contend  that  major  .ispects 
?h,   ;J  K^h^''""  ''\%^<'yp"'^  )'"'l'C'al  scrutiny  since  the  program  is  a  medical  therapy, 
that  IS,  behavior  modification  rather  than  punishment. 
22.    See  Cotter,  supra  note  18,  at  25. 
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theory  of  behavior  modification,  one  cannot  seriously  fault  these 
methods. 

Proponents  of  institutional  behavior  modification,  such  as  Ayl- 
lon,  have  dismissed  the  sorts  of  abuses  discussed  here  as  distortions 
of  behavior  modification  ideas.  They  see  "genuine"'  and  benign  be- 
havior modification  programs,  such  as  token  economies,  as  different 
in  principle  from  those  which  arc  "perverted."  For  example,  Ayllon 
notes  that  the  sensory  and  social  deprivations  involved  in  the 
START  program  were  "not  standard  practices  in  behavior  modifica- 
tion."-" One  distinguished  behavioral  psychologist  has  written,  how- 
ever, that:  "[tjhcse  inhumanities  illustrate  how  readily  methods  of 
treatment  can  be  perverted  into  methods  of  punishment  in  involun- 
tary settings  when  people  have  coercive  power  over  others  and  safe- 
guards of  due  process  are  lacking."-^  There  is  no  barrier  to  these 
perversions  within  the  theory  of  behavior  modifications.  If  they 
work,  nothing  precludes  their  inclusion  in  the  utilitarian  framework 
of  behavior  modification.  Perversions  they  may  be,  but  only  in  a 
moral  sense. 

Ayllon  and  other  behavior  modifiers  are  to  be  commended  in- 
sofar as  they  disassociate  themselves  from  the  practices  which  ate 
tnuch  too  common  in  institutional  applications  of  behavioi:  tnodifica- 
tiori.  But  attempts  to  read  certain  practices  out  Of  i  therapeutic  a^)- 
^roach  will  not  work  if  the  theoretical  Underpinning  of  that  ap- 
firoach  is  one  into  which  those  practices  fit  with  perfect  logic.  The 
problem  with  attempting  to  curb  the  abuses  of  behavior  modification 
by  better  scieiitific  training  is  that  the  "uses"  and  the  "abuses"  are 
equally  valid  relative  to  the  theory.  Like  other  scientific  methods, 
behavior  theory  is  ethically  neutral.    . 

Conclusion 

At  this  point,  it  may  well  be  asked  whether  there  is  anything 
to  be  said  for  behavior  modification.  In  fact,  there  is  a  great  deal  to 
be  said  in  favor  of  behavior  modification,  at  least  as  applied  to  indi- 
viduals in  the  free  world  who  seek  help  to  master  their  fears,  com- 
pulsions, and  other  personal  problems.  It  is  not  behavior  modifica- 
tion which  this  Commentary  challenges,  but  the  uses  to  which  total 
institutions  put  it.  To  respond  to  a  request  for  help  from  a  person 
who  asks  for  it  is  a  matter  entirely  different  from  imposing  "help" 
on  a  group  of  people  who  may  or  may  not  want  it  and  who  may 

23.    Ayllon,  supra  note  1,  at  — , 
.    24.    A.  Bandura,  The  Ethics  and  Social  Purposes  of  Behavior  Modification  1974  (un- 
published manuscript),  on  file  in  the  Arizona  Law  Review  office. 
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perceive — correctly — that  it  is  not  they,  but  their  adversary,  the  institu- 
tion, which  will  benefit. *° 

These  harsh  judgments  of  behavior  modification  programs  ap- 
ply only  to  the  kinds  of  programs  often  found  in  institutions  and 
only  to  the  worst  of  these.  Such  programs  may  be  a  minority,  but 
they  arc  effective  in  that  they  have  the  potential  for  producing  docil- 
ity within  the  institution.  Because  they  fulfill  institutional  needs  they 
will  proliferate,  while  less  potent  programs  will  either  wither  on  the 
vine  or  be  pruned  back.  Codes  of  ethics,  guidelines,  and  the  "musts," 
and  "shouklsj'  upon  which  Ayllon  relics,  count  for  little  against  the 
imperatives  of  institutional  convenience. 

It  is  in  the  nature  of  total  institutions  to  degrade  inmates  and 
to  bend  whatever  technology  is  at  hand  to  that  purpose.  Total  insti- 
tutions must  degrade  to  survive.  The  choice  of  accepting  or  rejecting 
institutional  behavior  modification  is  not  a  choice  between  freedom 
and  coercion.  Since  total  institutions  are  by  definition  coercive,  the 
choice  is  only  between  traditional,  limited  abuses  and  the  new  tech- 
nologies of  coercion,  which  are  more  amenable  to  concealment  of 
abuses. 

I  would  argue  that  the  traditional  coercions  are  preferable,  but 
that  does  not  mean  we  should  embrace  them.  To  choose  the  lesser  of 
two  evils  is  a  Hobson's  Choice.  We  should  try  most  of  all  to  limit  to 
an  irreducible  minimum  the  existence  of  total  institutions,  the  root 
of  the  evil. 


25.    Sec  the  eloqiienl  sl.ntcmcnt  of  lhi<!  theme  by  C.S.  Lewis,  quoted  in  Opton,  supra 
note  14,  .It  MA. 
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NEW  WORDS  FOR  AN  OLD  POWER  TRIP: 
A  CRITIQUE  OF  BEHAVIORAL  MODIFICATION  IN  INSTITUTIONAL  SEHINGS 

Jcinet  Gotkln'' 


I  am  a  former  mental  patient;  I  have  a  unique  point  of  view  of 
behavior  modification  which  'differs  from  the  "professional"  viewpoint 
expressed  in  Dr.  Ayllon's  article.^  While  the  professional  interest  lies 
in  the  ways  that  control  and  technology  can  be  applied  to  human  beings, 
my  interest  and  that  of  the  mental  patients  liberation  movement  lies  in 
the  utmost  freedom  for  human  beings  in  a  dehumanizing  society.  As 
an  ex-mental  patient  and  as  a  thinking,  feeling  person  with  no  vested 
interest  in  promoting  one  or  another  therapy  or  technology,  I  offer  my 
views  on  behavior  modification,  backed  up  by  the  expertise  of  experi- 
ence. 

Underlying  my  statements  is  the  unshakable  conviction  that  all 
mental  hospitals,  as  they  are  now  constituted,  should  be  abolished  and 
all  laws  allowing  for  involuntary  mental  hospitalization  eliminated.  Dr. 
Ayllon's  entire  argument  rests  on  the  concept  of  a  mental  hospital  as 
an  institution  designed  to  offer  "treatment"  to  t-he  "mentally  ill."  This 
public  relations  image  of  mental  hospitals  is  a  self-serving  one,  fostered 
largely  by  mental  health  professionals,  and  Dr.  Ayllon  never  questions 
his  powerful  position  in  the  scheme. 

Mental  hospitals  and  prisons  are,  by  nature,  closed  institutions. 
They  are  not  open  to  scrutiny,  and  they  consistently  resist  efforts  by 
outsiders  to  make  them  truly  accountable  for  what  goes  on  inside  their 
walls.  The  hospitals  use  a  self-policing  system  which  makes  them,  in 
practice,  accountable  to  virtually  no  one  but  themselves.-     Anyone 


•  Founder  and  Coordinator  of  Mental  Patients  Resistance  of  Westchester  County, 
New  York;  Member,  Board  of  Trustees,  Mental  Health  Law  Project,  Washington, 
D.C. 

This  Commentary  has  been  edited  for  publication.  For  further  details  on  the 
author's  view  on  psychiatry  and  mental  hospitalization,  sec  J.  GotKiN  &  P.  Gotkin, 
Too  Much  Anoer,  Too  Many  Tears  (1975).  3 

1  Ayllon,  Behavior  Moitijication  in  Institutional  Settings,  17  Ariz.  L.  Rev.  <- 
(1975).  ..  ,.      .      , 

2.  Within  this  system  it  has  been  impossible  to  provide  even  the  simplest  protection 
for  inmates.  We  cannot,  at  present,  either  prevent  the  rapes  and  assaults  that  are  all 
too  common  or  provide  adequate  redress  through  impartial  hearings  for  these  victims  of 
staff  brutality.  .      ,..„,„, 

New  York  has  established  the  Mental  Health  Information  Service  [MHIS]  as  a  pa- 
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who  has  been  confined  in  a  mental  hospital  can  tell  you  that  the  pur- 
pose of  the  institution  is  not  to  provide  "treatment"  for  the  "raentaUy 
ill.'whoever  they  may  be.  Mental  hospitals  are  bins  for  society's 
refuse — poor  people,  the  minorities,  old  people,  children,  women,  the 
peculiar,  the  radical,  the  sad,  the  nonconforming,  tlie  eccentric.  These 
human  garbage  dumps,  masquerading  as  hospitals,  are  instruments  for 
social  control.  Mental  patients  arc  deprived  of  freedom  until  they  act 
the  way  a  small,  powerful,  socially-sanctioned  group  claims  it  is  proper 
to  act. '  They  are  confined  only  because  their  differentncss  is  a  threat 
and  an  affront  to  society.  Mental  hospitalization  itself  is,  and  always 
has  been,  the  ultimate  in  behavior  modification.  It  is  extremely  impor- 
tant to  realize  this  and  to  understand  that  without  involuntary  commit- 
ment there  could  be  no  institutional  behavior  modification  programs.^ 
The  centra!  fact  of  life  for  an  institutionalized  person  is  a  perva- 
sive and  abiding  sense  of  total  powerlessness.  Just  as  small  children 
are  at  the  mercy  of  their  parents,  mental  patients  are  at  the  mercy  of 
their  keepers.  The  analogy  to  a  child  is  appropriate.  Mental  hospitals 
foster  complete  dependence  and  seek  to  infantalizc  inmates  who,  by  their 
incarceration,  have  already  been  discredited  as  total  human  beings.' 
The  people  involved  in  Dr.  Ayllon's  programs  are  not  private  individuals 
seeking  help  or  surcease  from  pain  or  problems;  they  are  not  going  to 
a  behavior  therapist  of  their  own  free  will.    They  are  a  captive  clien- 

tienf  advocate  system  working  through  the  courts.  A  recodified  Mental  Hygiene  Law 
has  been  enacted,  requiring,  among  other  things,  that  patients  have  access  to  MHIS 
counselors,  that  they  receive  written  notice  of  their  rights,  that  they  be  allowed  access 
to  telephones,  paper  and  pencils,  and  that  their  privileges  not  be  rescinded  for  discipli- 
nary reasons.  N.Y.  Mental  Hygiene  Law  §§  15.01  to  -.15,  29.09  (McKinney  Supp. 
1974-75).  Yet  the  law  does  not  provide  for  policing  the  police — aides,  nurses,  doctors — 
and  patients  are  often  denied  access  to  the  MHIS  representatives,  to  telephones,  to  paper 
and  writing  materials.  They  often  have  their  rights  read  when  they  are  so  drugged  by 
thorazine  that  they  can  barely  see.  Patients  are  beaten  and  brutalized  under  this  admir- 
able system  of  patient  advocacy  which  was  designed  to  protect  them. 

3.  Dr.  Ayllon  speaks  of  the  inmate's  "right  to  be  different."  I  can  only  say  that 
if  the  patient  had,  in  fact,  any  right  to  be  different,  he  or  she  would  not  be  in  a  mental 
hospital  in  the  first  place.  As  anyone  who  has  been  inside  or  worked  in  a  penal  institu- 
tion or  menial  hospital  shtnild  know,  the  goal  of  such  institutions  is  not,  in  fact,  rehabili- 
tative. The  goal  is  punitive.  Perhaps  some  professionals  would  prefer  it  otherwise,  but 
to  ignore  the  facts,  pretend  fant.isies  are  reality,  and  proceed  to  fashion  plans  and  pro- 
grams based  on  pretty  untruths  ultimately  is  extremely  harmful.  The  essential  expe- 
riences of  incarceration  are  helplessness,  rage,  and  humiliation.  The  oppressed  inmate 
comes,  very  often,  to  view  himself  or  herself  as  an  impaired,  debilitated,  and  bad  per- 
son.   "Why  else,"  the  mental  patient  asks,  "would  they  treat  me  this  way?" 

4.  Dr.  Ayllon's  concept  of  the  patient  "doing,  hot  being  done  to,"  Ayllon,  supra 
note  1,  at  — ,  is  patently  false.  The  mere  act  of  having  your  liberty  taken  away,  a  pre- 
requisite to  all  of  Dr.  Ayllon's  plans,  is  an  extreme  form  of  "being  done  to." 

5.  When  the  simple  amenities  of  life,  the  freedom  to  choose  your  abode,  to  move 
where  you  wish,  to  sleep,  eat,  shower,  smoke,  or  to  go  to  the  bathroom  when  and  where 
yiju  wish — the  rights  that  we,  outside,  do  not  even  question — have  been  taken  away, 
without  due  process,  when  you  must  beg,  cajole,  e;irn,  or  even  steal  these  rights  from 
your  keepers,  when  "good,"  that  is,  docile  behavior  is  rewarded  and  "bad,"  political  or 
aggressive  behavior  is  punished,  when  your  day-to-day  existence  is  a  series  of  ritualized 
humiliations  and  degradations,  it  becomes  clear  that  the  inmate  of  an  institution  is  not 
viewed  as  a  human  being  entitled  to  dignity,  due  proce<is,  and  protection  from  cruel  and 
unusual  punishment.  ■  "Inmate"  and  "human  being"  are  contradictions  in  terms. 
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tele — mental  patients,  prisoners,  and  school  children.  They  are  among 
the  most  powerless  and  stigmatized  groups  in  our  society,  and  they  can- 
not fight  back.' 

Cooperation  by  an  inmate  in  a  behavior  modification  program 
will  always  be  viewed  positively  by  the  keepers  of  the  institution,  and  it 
is  this  same  cooperation  which  is  inevitably  an  important  factor  in 
determining  release  and  privileges.  The  pressures  inherent  in  an  insti- 
tutional setting  preclude  free  choice  informed  consent.  For  free  choice 
to  exist,  the  inmate  must  first  truly  consent  to  incarceration.  Further, 
the  hospitalization  and  "rehabilitation"  plan  must  'be    '  _ 

open  to  scrutiny  and  be  capable  of  termination  by  the  inmate.    In  other 
words,  only  an  individual  who  is  as  free  to  leave  an  institution  as  he  or 
she  was  to  enter — a  truly  voluntary  patient,  nonexistetit  at  present  in 
this  country — can  be  considered  capable  of  making  anything  approach- 
ing a  free  choice  or  exercising  informed  consent.'' 

In  theory.  Dr.  Ayllon's  proposal^and  guidelines  sound  truly  ad- 
mirable. They  appear  designed  to  protect  inmates  and  ensure  that  they 
are  not  abused  in  the  course  of  their  "rehabilitation."  However,  these 
.guidelines  are  .  totally  theoretical.  They  are  based  on  a  Utopian  environ- 
ment which  bears  virtually  no  resemblance  to  the  reality  of  a  mental 
hospital  or  prison,*  and  cannot  be  applied  to  existing  conditions  with  any 
security.  They  would  not  in  any  way  provide  real  protection  for 
inmates.  If  we  cannot  now  control  the  abusive  behavior  of  the  keepers 
of  institutions,  how  can  we  expect  to  implement  Dr.  Ayllon's  complex 
guidelines?  As  a  general  practice,  disorderly  behavior  and  uncoopera^ 
tive  attitudes  are  punished  with  drugs,  shock  treatments,  isolation,  and 
removel  of  basic  decencies.  The  administrators  of  these  institutions 
are  aware  of  this  and  continue  to  sanction  it.     Dr.  Ayllon  leaves  im- 


6  Dr  Ayllon  presents  us  with  a  grant!  Orwellian  vision  of  controlled  environ- 
ments and  homogenized  behaviors.  But  the  changes  he  will  bring  about  do  violence  to 
the  people  involved.  He  asks  us  to  sanction  this  violence,  sanction  his  power,  saying, 
"It's  really  okay,  you  see,  because  we  are  making  a  supreme,  unprecedented  effort  to 
protect  our  misfits,  to  give  them  their  rights."  But  they  would  not  have  to  be  protected 
or  given  their  rights  if  those  rights  had  not  been  abridged  in  the  first  place.        .  .    .     ,  . 

7.  Further,  Dr.  Ayllon  says  an  inmate  should  be  able  to  "jeopardize  his  nealth 
in  the  interest  of  science,  peihaps  as  a  way  of  rep.iying  a  debt  to  society  .  .  .  ."  See 
Ayllon  supra  note  1.  at  — .  The  inmate.  Dr.  Ayllon  feels,  should  not  be  impeded  or 
overprotected  from  making  this  so-called  free  choice.  However.  1  believe  you  cannot 
overprotect  a  person  .as  vulner.able  to  exploitation  as  a  prisoner,  mental  patient,  or 
school  child,  and  that  this  position  does  not  at  all  imply,  as  Dr./J^-*-  suggests,  lack 
of  nialuiily  or  insicht  on  the  part  of  the  inmate.  In  addition,  1  found  it  ironic 
that  he  as  a  representative  of  the  "healing-helping"  professions,  could  sanction  this 
particular  form  of  self-destruction  when  it  suits  his  needs,  but  vehementjy  condemn 
it.  call  it  "maladaptive"  or  "sick,"  and  imprison  people  for  exhibiting  this  same  be- 
havior in  another  context — outside  the  hospital.  ' 

8.  Thinking  that  these  guidelines  can  be  implemented  may  assuage  our  liberal  con- 
sciences, but  that  belief  creates  an  illusion  of  protection  that  is  far  more  pernicious  than 
no  protection  at  all. 
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answered  how  he  would  ensure  that  patients  or  prisoners  arc  not 
coerced  or  subjected  to  retaliation.  Who  would  be  watching  to  see  that 
privileges  are  not  taken  away,  that  rscords  are  not  falsified  in  the 
privacy  of  the  locked  ward  or  cell  block?  No  one!  It  is  not  possible  to 
control  the  activities  of  the  petty  tyrants  who  are  so  often  given  total 
power  over  the  lives  of  institutionalized  persons.'  Dr.  Ayllon's  guide- 
lines cannot  work,  and  if  wc  proceed  under  the  assumption  that  they 
can,  we  are  making  a  grave  moral  error. 

Dr.  Ayllon's  paper  poses  many  questions.  What  does  it  mean  to 
say  that  a  person's  behavior  is  "maladaptive"  or  "inappropriate"?  Who 
is  to  decide  this  question?  Are  we  going  to  allow  an  elite  group  to  have 
the  power  to  determine  who  shall  or  shall  not  be  free?  Is  anyone  so 
qualified  that  we  can  allow  him  or  her  to  do  violence  to  another  human 
being?  Do  the  ends  really  always  justify  the  means?  Who  are  these 
people,  that  they  would  judge  us  and  change  us,  manipulate  our  ac- 
tions, determine  our  lives,  and  set  standards  for  what  is  acceptable 
and  what  is  not?  Where  is  the  individual  in  all  this?  The  person  in 
pain?  Where  is  any  consciousness  that  expresses  love,  compassion, 
concern,  or  respect  for  humanness,  creativity,  and  eccentricity?  It  is 
not  there.  This  is  total  power. 

Dr.  Ayllon  would  be  a  shaper  of  the  future,  a  molder  of  lives. 
He  does  not  greatly  differ  from  the  psychiatrists^**  who  call  their  pa- 
tients "sick"  and  then  remove  them  from  society  for  "treatment."  Now, 
we  hear,  the  sick  are  not  sick;  they  are  "maladaptive."  Dr.  Ayllon 
would  remove  than  from  society  for  education  and  "rehabilitation"  with 
new,  highly  effective  techniques.  They  really  work,  we  are  told.  But  at 
what  expense?  Our  freedom?  Our  individuahty?  Our  differentness? 

As  long  as  we  look  to  individual"  therapies  to  cure  our  ills,  we 
will  never  look  at  the  nature  of  our  society.  We  will  never  mobilize 
ourselves  to  change  the  poverty,  racism,  and  sexism  that  foster  the 
distasteful  behaviors  Dr.  Ayllon  would  modify.  Wc  will  pour  our  lib- 
eral monies  into  one  new  "scientific"  hoax  after  another  and  perhaps 
wake  up  one  day  to  find  that  we  have  become  the  stigmatized,  the  out- 
cast— the  current  candidates  for  behavior     modification. 


9.   Anyone  who  has  worked  in. a  mental  hospital  should  know  these  facts.    Why 
doesn't  Dr.  Ayllon? 

10.  Historically,  it  has  been  psychiatrists  and  psychologists  who  were  the  standard 
setters  and  the  standard  enforcers.  Now, 'it- is  the  behavior  modifiers  who  are  seeking 
to  become  our  new  arbiters  of  acceptable  conduct.  They  would  use  new  language,  prac- 
tical definitions,  and  new  technology,  but  only  the  reins  of  power  would  change — the 
people  affected  would  be  the  same. 
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BEHAVIOR  MODIFICATION  IN  INSTITUTIONAL  SETTINGS:  A  CRITIQUE 


JOSEPH  G.  PERPICH* 


Teodoro  Ayllon's  article*  is  an  attempt  to  structure  the  concepts 
and  practices  of  behavior  modification  within  a  framework  designed 
to  safeguard  the  rights  of  individuals  in  closed  institutions.  Ayllon 
provides  an  excellent  review  of  these  concepts  and  practices.  His  out- 
line of  the  behavioral  contract  provides  a  systemized  approach  for 
obtaining  a  patient's  informed  consent  to  Ircalmcnl.  Fmlhcr,  Ayllon's 
suggested  procedures  are  eminently  sensible  and  should  be  part  of  ev- 
ery protocol  to  govern  the  role  of  the  therapist  as  administrator.  In- 
deed, the  task  for  the  behavioral  sciences  is  to  develop  standards  and 
procedures  to  ensure  that  the  administrative  and  treatment  roles  of  the 
therapist  are  clearly  defined  and  are  guided  by  established  rules  and 
regulations.  Ayllon  moves  significantly  toward  this  goal,  and  his  rec- 
ommendations should  set  tiie  framework  for  further  discussion. 

As  a  psychiatrist,  I  have  used  many  of  the  techniques  developed 
through  work  done  in  behavior  modification  programs.  Not  the 
least  of  these  techniques  arc  Ayllons  contributions  in  the  area  of  to- 
ken economies.  I  have  seen  firstjiand' the  dranuilic  changes  that  occur 
with  chronic  patients  in  hospital  wards  when  the  principles  of  a  token 
economy  are  implemented.  My  work  in  community  and  forensic  psy- 
chiatry has,  however,  made  me  especially  aware  of  the  peril — as  well  as 
the  promise — of  these  new  behavioral  techniques,  particularly  for  the 
poor  and  deprived  who  populate  our  mental  and  penal  institutions.  It 
is  from  this  perspective  that  I  make  the  following  comments. 

Role  Conflicti  in  Behavioral  Science  Piojcssions 

I  share  Ayllon's  desire  for  explicit  standards  and  protection  of 
the  patient.  My  work  has  shown,  however,  that  we  also  need  to  be 

*  Senior  Professional  Associate,  Institute  of  Medicine,  National  Academy  of  Sci- 
ences. B.A.  1963,  M.D.  1966,  University  of  Minnesota;  J.D.  1974,  Georgetown  Uni- 
versity Law  Center.  Member  of  the  District  of  Columbia  bar.  The  author  served 
as  law  clerk  to  Judge  David  L.  Bazclon  of  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  during  1973-74.  3 

1.  Avilon,  Behavior  Modification  in  Institutional  Seitings,  17  ARIZ.  L.  Rtv.  — 
(1975). 
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concerned  with  the  ethical  integrity  of  the  therapist.  The  conflict  be- 
tween societal  and  institutional  goals  and  the  best  interest  of  the  patient 
gives  rise  to  a  role  conflict  between  the  therapist  as  healer  and  the 
therapist  as  institution  al  employee. 

My  experience  at  St.  Elizabeth's  Hospital-  is  typical.  In  that  hospi- 
tal's community  mental  health  center,  I  treated  numerous  persons  suf- 
fering from  depression,  hallucinations,  and  alcoholism.  My  first  re- 
sponse was  to  offer  traditional  psychiatric  treatment.  Shortly,  however, 
I  realized  that  the  underlying  conditions  of  bad  housing  and  low  in- 
come had  to  be  removed.  I  became  an  ombudsman  for  my  patients  in 
the  city  bureaucracies  of  welfare,  housing,  health  care,  legal  services, 
and  education.-'  I  then  moved  to  the  forensic  division  of  the  hospital 
and  finally,  from  there,  to  the  prison  system.  The  patients  and  the 
problems,  however,  were  the  same.''  Once  again  I  acted  as  ombuds- 
man. Often,  however,  I  was  required  to  disclose  communications 
made  to  me  by  the  patient.  The  ethical  question  continued  to  press  it- 
self: whose  interests  was  I  really  serving — the  patient's  or  the  institu- 
tion's? 

I  tried  to  make  clear  to  my  patients  these  ethical  conflicts  from 
the  outset,  especially  in  my  work  in  the  criminal  justice  system.  I 
warned  patients  sent  for  competency  and  insanity  defense  evaluations 
that  all  information  given  to  me  would  be  available  to  the  court  and 
the  prosecutor.  I  warned  the  prisoners  in  my  group  therapy  sessions  at 
Lorton  Reformatory,  the  prison  for  the  District  of  Columbia,  that  in- 

2.  St.  Elizabelh's  Hospital  is  a  large  federal  institution  serving  the  mental  health 
needs  primarily  of  the  Black  urban  poor  in  Washington.  D.C. 

3.  Judge  Bazclon  of  the  Court  of  Appeals  for  the  District  of  Columbia  described 
my  experience  this  way: 

What,  for  example,  can  psychiatry  offer  a  beleaguered  mother  with  no  in- 
come, b.td  housing,  and  children  who  lack  rudimentary  care?  Is  it  any  wonder 
she  suffers  from  depression  and  hallucinations  and  turns  to  drugs  and  alcohol 
to  blot  out  the  grim  reality  of  her  existence?  Should  she  be  treated  with  anti- 
depressants for  her  depression,  tranquilizers  for  her  hallucinations,  and  therapy 
for  her  alcoholism?  One  does  not  need  to  be  a  psychiatrist  to  see  that  treat- 
ment is  doomed  to  failure  unless  the  conditions  fostering  such  disabilities  arc  " 
ameliorated. 
Bazelon,  The  Perils  ol  WlzarJf'^m  Am.  I.  Psyciiutry  1317,  1318  (1974). 

4.  As  Judge  Bazelon  put  it:  . 

His  patients  and   their  problems  were  the  same,  only  the  labels  were 
changed    to    protect    the    institutional    interests.     The   same    patient    labeled 
"schizophrenic"  for  purposes  of  the  mental  health  center  might  be  stamped 
"neurotic"  in  the  forensic  division,  "sociopalhic"  in  the  prison  system,  and  "her- 
oin addict"  in  the  drug  treatment  system.    Lalicling  is  often  a  convenience  for 
.   the  institution  rather  than  a  necessity  for  patient  care.    Once  the  label  is  prop- 
•  crly  affixed,  a  psychiatric  syndrome  takes  on  a  life  of  its  own  in  institutional 
psychiatry!    ITiiis  the  pincers  of  legal  and  psychiatric  labels  in  civil  commit- 
ment sinmglc  the  aged  wlio  have  no  place  to  live,  the  children  who  have  no 
place  to  learn,  the  unemployed  who  have  no  place  to  work,  and  the  unwanted 
.and  unloved  who  have  no  family  to  care.    From  a  community  of  despair  they 
come  tc  languish  in  the  caro  and  custody  of  psychiatrists. 
W. 
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formation  regarding  possible  prisoner  uprisings,  tot  ex£lmt)le,  would  be 
disclosed  to  prison  authorities.  I  felt  compelled  to  develop  these  ad 
hoc  personal  guidelines  to  put  my  patients  on  notice  that  many  of  my 
institutional  obligations  ran  counter  to  the  confidentiality  of  the  physi- 
cian-patient relationship. 

The  Application  of  Behavior  Modification  Techniques 

In  focusing  on  an  individual's  behavior,  behavioral  modification 
programs  may  too  easily  ignoYe  the  underlying  social  problems  that 
foster  objectionable  behavior  and  fail  to  recognize  the '.conflicts  of 
interest  for  the  behavioral  therapist.  The  "clients"  of  behavioral  pro- 
grams within  penal  and  mental  institutions  are  people  whose  problems 
stem  from  social  and  economic  deprivation.  Especially  in  these  insti- 
tutions, behavior  modification  must  be  applied  with  a  view  toward 
each  individual's  particular  social  environment.  The  behavioral  thera- 
pist's focus  should  be  on  the  individual's  interest  rather  than  on  shaping 
behaviors  that  further  the  interest  of  the  institution  employing  him. 

Behavior  modification  programs  lend  themselves  to  promoting 
institutional  goals  rather  than  patient  interests  because  their  approach 
is  pragmatically  responsive,  often  to  institutional  demands.  Goals  are 
defined  not  i"  abstract  psychic  terms,  but  in  terms  of  desired  institutional 
behavior.  Thus,  the  emphasis  is  on  symptoms  rather  than  social  causes, 
and^additionally,  the  desired  change  in  symptoms  is  often  oblivious  to 
individual  circumstances.  Emphasizing  institutional  goals  conflicts  with 
individual  interests. 

For  example,  a  "school  phobia,"  according  to  Allyon,'  is  defined 
as  low  or  zero  school  attendance.  The  phenomenon  of  school  phobia 
may,  in  my  experience,  be  completely  misread  if  one  believes  that  the 
problem  is  remedied  merely  by  achieving  100  percent  school  attend- 
ance. The  problem  is  not  merely  one  of  performance  but  of  continu- 
ing environmental  influence  and  individual  needs. 

Working  in  the  schools  in  the  District  of  Columbia,  I  was  con- 
fronted with  the  problems  of  the  Black  child  in  an  urban  school  sys- 
tem. Once  again  I  faced  role  conflicts.  The  schools  continually  sought 
psychiatric  evaluation  and  diagnosis  for  the  problem  child.  Addition- 
ally, instead  of  fashioning  a  program  to  meet  the  child's  needs  and  in- 
stead of  trying  to  eliminate  the  conditions  creating  the  child's  prob- 
lems, they  preferred  psychiatric  treatment."  If,  in  trying  some  other 


5.  Ayllon,  j7/pr<i  note  1,  at  i-=7. 

6.  My  experiences  are  related  in  Pazclon.  "The  Problem  Child"— Whose  Problem?. 
13  J.  Am.  Academy  Child  Psycuutry  193,  195-y6  (1974).  ^ 
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d{>pi-oach,  1  t-efUsed  to  give  a  {jsychiatric  label  to  the  child's  problem, 
he  was  referred  to  the  juvenile  court.  Once  again  the  child  was  re- 
ferred to  a  psychiatrist,  but  this  time  the  court's  interests  dominated. 
If  the  child  was  placed  on  probation,  the  scenario  was  repeated,  with 
the  probation  department's  interests  dominating.  The  child  became  a 
product  of  each  institution's  assembly  line^ without  a  change  in  institu- 
tional goals  to  fit  the  needs  of  the  child. 

My  concern  is  that  wittingly — or  unwittingly — the  therapist  in 
a  behavior  modification  program  may  serve  society's  assembly  line 
and  not  the  child  or  adult  whose  behavior  does  not  "fit"  stated  institu- 
tional goals.  Whether  termed  school  phobia  or  zero  school  attendance, 
the  problem  does  not  lie  solely  with  the  child.  The  behavioral  therapist 
must  first  determine  what  is  best  for  the  patient  and  then  confront  ever- 
present  interest  conflict  before  behavioral  intervention  is  considered. 

Guidelines  for  Deiiavior  Modification 

Although  making  an  individual's  interest  the  first  consideration 
of  the  behavioralist  will  serve  to  protect  those  interests,  it  is  not  absolute 
protection.  The  patient  must  have  sufficient  knowledge  to  make  deci- 
sions regarding  waiver  of  those  interests,  Ayllon  presents  guidelines  for 
the  therapist  treating  inmates  in  closed  institutions  which  are  intended 
to  ensure  that  the  patient  has  complete  knowledge,  from  inception  to 
completion  of  treamcnt,  including  knowledge  of  an  up.condilional  right 
to  refuse  treatment.^  There  are,  however,  many  pressures  which  can  vi- 
tiate the  effects  of  Ayllon's  requiremenls.  Those  who  have  worked  in  a 
mental  or  penal  institution  know  only  too  well  that  a  number  of  subtle — 
or  not  so  subtle — pressures  can  be  utilized  to  obtain  "voluntary  and 
knowing  consent."  For  example,  as  a  psychiatric  resident  in  the  emer- 
gency room,  I  frequently  saw  people  who  in  my  judgment  needed  to 
be  hospitalized  because  I  believed  them  likely  to  injure  themselves  or 
others.*  Many  of  these  patients  who  v;ere  initially  unwilling  to  be  ad- 
mitted voluntarily  frequently  agreed  to  admission  when  confronted 
with  the  alternative  of  civil  commhment.  It  has  been  suggested  that 
many  "voluntai7"  admissions  to  mental  hospitals  are  obtained  in  this  • 
way.* 

I  now  question  whether  my  judgment  that  a  patient  was  danger- 
ous to  himself  or  others  rested  on  objective  grounds.     Furthermore, 


7.  Ayllon,  JKpra  note  1,  at  <tW'  .,  ^      ■  ..     .. 

8.  In  the  District  of  Columbia,  a  person  may  be  committed  if  he  'is  mentally  ill 
and.  because  of  that  illness,  is  likely  to  injure  himself  or  other  persons."  D.C.  Code 
Ann.  «21-545(b)  (1973).  .        ,'  .      „      ,        ,   ,    ^    „      ,•         / 

'  9.    Szasz,    Voliiiilarv    Menial    llospilalizaiion:     An    Unacknowledged    Practice    oj 
Medical  Fraud,  287  New  England  J.  Medicine  277  (1972). 
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many  people  in  the  behavioral  sciences  now  recognize  that  the  tech- 
niques for  predicting  dangerousncss  are  woefully  inadequate.'"  These 
decisions,  however,  vitally  affect  human  and  civil  rights.  To  counter- 
balance the  potential  for  subversion  of  the  patient's  will,  we  must, 
therefore,  strive  to  ensure  that  our  decisionmaking  is  reasoned,  de- 
liberate, and  fair.  For  that  to  occur^we  must  rigorously  define  our  stand- 
ards and  procedures  for  evaluation  and  treatment. 

Since  bchavjoml  modification  techniques  rely  on  objective  be- 
havioral signs  for  treatment^;  they  lend  themselves  better  to  standardi- 
zation. Token  economy  programs  and  the  other  techniques  that  Ayl- 
lon  describes  can  be  standardized  for  use  in  institutions,  and  procedur- 
al guidelines  can  be  set  forth  to  facilitate  implementation.  For 
example,  in  token  economics  the  therapist  can  define  the  target  be- 
haviors and  the  contingencies  to  be  associated  with,  their  achievement. 
Rules  of  behavior  can  be  staled,  and  rcwards^ranted  for  observing 
those  rules.  Thus,  the  patient  can  have  notice  and  the  opportunity  to 
select  alternate  courses  of  action. 

Much  work  needs  to  be  done.  Ayllon  lists  a  number  of  treatment 
techniques  that  especially  infringe  on  human  rights,  including  punish- 
ment, seclusion,  aversivc  or  noxious  stimuli,  and  chemical  restraints  of 
behavior.  His  premise  is  that  each  of  these  may  be  used,  but  only  un- 
der circumscribed  conditions."  Criteria,  however,  must  be  defined  to 
determine  which  of  these  procedures  are  appropriate  for  which  be- 
haviors. This  categorization  is  essential  to  the  discriminate  use  of  be- 
havioral techniques  that  invade  individual  autonomy.  Furthermore, 
while  the  literature  on  behavior  modification  is  replete  with  the  suc- 
cesses of  these  techniques,  reporting  of  their  failures  is  scarce.^'  In  or- 
der to  make  explicit  the  limitations  on  these  teclmiqucs  and  thereby 
avoid  their  unnecessary'  and  intrusive  application,  we  need  to  know 
their  failures. 

Scrutiny  and  Struct  in  e  for  Decisionmaking 

In  addition  to  standardizing  treatment,  another  safeguard  that 
Ayllon  has  overlooked  is  a  mechanism  for  independent  review  and 

10.  See  Special  Ptojcci — The  Admiidslration  of  Psychiatric  Justice:  Theory  and 
Practice  in  Arizona.  13  Ariz.  L.  Rev.  1.  96-100  (1971);  Developments  in  the  Law — 
Cnil  Commitmeni  of  the  Ment.nlly  III,  87  Harv.  L.  Rnv.  1190,  1240-45  (1974). 

1 1.  Ayilon,  supra  note  1,  at  ^:'?. 

12.  It  h.ns  been  contended  thai  in  the  rcpo.linj;  of  bchaviortil  modification  research, 
ihcrc  has  been  selective  publication  of  siudici  favorable  to  a  piven  technique  and  the 
suppression  of  unfavorable  results.  Russell,  The  Power  of  Bcliavior  Control:  A  Cri- 
tique of  Behavior  Mollification  Mcthodi,  3  J.  CI-IMCaL  PSYCHOLOGY  111,  113-14  (1974). 
One  technique  subject  to  significant  failure  has  been  aversive  conditioning.  Id.  at 
125-30. 
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scrutiny  to  ensure  that  the  human  and  jjivil  rights  of  those  receiving 
applied  bcha%-ior  analysis  are  being  cbscr\-ed.*'  Scrutiny  from  within 
the  profession  and  from  society  will  serve  to  promote  openness.  In  or- 
der to  foster  the  basic  trust  that  is  essential  for  therapeutic  success, 
the  behavioral  science  professions  must  strive  to  make  closed  institu- 
tions as  op>en  as  possible,  at  least  in  the  treatment  process.  Etecision- 
making  in  the  behavioral  science  profession  must  not  and  cannot  re- 
main behind  closed  doors.  Administrative  and  treatment  decisions  by 
the  therapist  must  bo  based  upon  findings  and  reasons  openly  stated 
and  upon  recognized  procedures.  Research  protocols,  mechanisms  for 
f>cer  review,  and  application  of  professional  codes  are  only  a  few  in- 
struments available  to  expose  the  process  from  within. 

Concltiiion 

A  balance  must  be  struck  between  the  administrative  and  treat- 
ment discretion  of  the  therapist  and  the  individual's  right  to  autono- 
my. The  task  of  lawyers  and  behaviorists  is  to  address  the  tension  be- 
r\veen  such  therapeutic  goals  and  individual  rights^,  both  from  within 
and  without  the  behavioral  sciences.  All  share  a  harmony  of  aims — if 
not  an  identity  of  opinion — on  the  means  to  achieve  them. 


■1?.  This  safeguard  was  sugpesteU  in  WvMt  v.  Stickney,  344  F.  Supp.  373,  376-78 
(M.D.  Ab.  1972).  <7//V  siih  until..  Wpii  v.  AJerholt.  50.'  F.2d  1305  (5th  Cir. 
1974)  Sec  nl.\n  Frio<lm.in.  fj-val  Rirnlnuon  of  Applied  Dchnvlor  Ann!\si.^  in 
Mental  Insiitiitions  mu!  l'ii.\ori.\.  17  ARIZ.  L.  Rev.  — ,  —  (1975):  Rcos.  Human 
Rifhir  and  Behavior  Moifilicaiion.  12  MrsTAL  RETARDATION,  June  1974,  at  3,  5-6;  Sha- 
piro Legiilalini:  the  Contrnl  of  Behavior  Control:  Autonomy  and  the  Coercive  Use  of 
Ort?nmr  77;<Tnpi>jr.  47  S.  Cal.  L.  Rrv.  237  (1974). 
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*  This  Article  has  been  prepared  with  two  limited  purposes  in  mind:  first,  to  survey 
and  synthesize  in  nontechnical  language  some  of  the  relevant  scientific  and  legal  litera- 
ture concerning  applied  behavior  analysis  for  a  mixed  audience  of  lawyers,  behaviorists, 
and  representatives  both  of  p  isons  and  menial  hospitals  and  of  their  inmates;  secon>l, 
to  serve  as  a  catalvst  for  a  full  discussion  of  the  very  diff'cult  ethical  and  legal  issues 
posed  by  the  use  of  applied  behavior  analysis  in  closed  institutions.  In  this  connection^ 
the  reader  should  take  note  that  many  of  the  issues  treated  briefly  here — for  example, 
the  theory  of  a  consiiluiional  right  to  mental  privacy  oi'  the  notion  of  capacity  to  con- 
sent— are  sufficiently  complex  to  have  been  discussed  and  to  warianl  discussion  in  indi- 
vidual scholarly  articles.  Giver'j  the  very  eaily  stages  of  evoliitio'i  of  the  law  in  this 
area,  the  reader  is  cautioned  not  to  rely  upon  the  conclusions  reached  and  the  recom- 
mendations propounded  as  definitive.  Ralhei',  this  Article  should  be  used  as  a  starting 
point  for  what  will  hopelidly  become  a  more  compiehensive  and  systematic  exploration 
of  the  many  issues  raised  by  all  of  those  who  are  concerned. 
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Introduction 

Traditionally,  society  and  the  courts  have  ignored  both  mental 
patients  and  prisoners  during  their  institutional'  confinement^ attending 

I.    Th'ouuhoiit  this  Article,  "mental  institution"  will  be  used  to  ilcnote  both  facili- 
ties for.  the  mentally  ill  and  facilities  for  the  mentally  retarded.     Although  the  instilu- 
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only  to  issues  of  admission  and  release.  For  example,  the  decision 
whether  an  inmate  would  participate  in  a  particular  therapy  or  rehabili- 
tation program  was  thought  to  be  within  the  unfettered  discretion  of  the 
administration.-    But  in  recent  years,  public  concern  for  the  legal  rights 


tionalized  mentally  ill  are  often  referred  to  as  "patients"  and  the  institutionalized  men- 
tally retarded  as  "residents,"  the  teims  "mental  patients"  and  "residents"  will  be  used 
interchangeably  throiiphout  this  Article. 

"^."It  IS  widely  assumed  that  the  conini'tinoPt  i)f  a  person  to  a  mental  hospital, 
volufi'iH-ily  or  involuntarily,  confers  on  tho  hovpiin!  administration  the  authority  to  treat 
him  in  whatever  manner  they  deem  appiopii.iic."  A.  Brooks.  Law  Psychiatry  and  the 
Mknpal  Hialth  Systhm  «77  (1974).  See  .iho  Wliitrce  v.  State.  56  Misc.  2d  693.  699, 
290  N.Y.S.2d  486.  501  (Ct.  CI.  196S).  .uw.iiu  -.n  dictum:  "Wc  find  that  the  reason 
for  iiot  using  such  iliiigs  was  thai  Whiircc  refused  tlicm.  We  consiiler  such  reason  to 
be  illogical,  unprofessional,  and  not  consonant  with  prevailing  medical  standards."  In 
.  Rutherford  v.  Huito.  377  F.  Supp.  268,  272  (F..O.  Ark.  1974).  an  ill'tcrale  prisoner 
complained  that  his  forced  attendance  at  school  classes  violated  his  constitutional  rights. 
The  coil  It  held; 

Granting  the  right  of  a  slate  to  try  to  rcliabililate  the  inmates  of  its  penal  insli- 
lulions.  the  court  doss  not  think  Ihat  it  should  ncccjsariiy  be  left  up  to  an  indi- 
vidual convict  to  determine  whether  or  not  he  is  to  participate  in  a  rchibilita-  ! 
live  proRiam  sUch  as  the  one  involved  here.  ...  (Al  state  has  the 
constitutional  power  to  require  a  convict  to  panicipatc  in  a  rehabilitation 
program  designed  lo  benefit  the  convict. 
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of  mental  patients  and  prisoners  has  dramatically  increased  and  has 
been  extended  to  all  facets  of  the  delivery  of  services.-'  Particular  atten- 
'tion  has  been  paid  to  the  newly  emerging  concept  of  a  right  to  treat- 
ment' and  its  obverse,  the  right  lo  refuse  treatment.  Of  late,  there  has 
been  an  increasing  scrutiny  of  the  imposition  of  potentially  hazardou? 
or  intrusive  "treatments"  upon  unwilling  recipients  and  an  attempt  to 
delimit  the  conditions  under  which  even  an  involuntarily-committed 
patient  or  a  prisoner  may  refu.se  a  particular  treatment.  Viewed  in 
perspective,  the  recent  concern  about  the  abuse  of  behavior  modifica- 
tion  or  appliecl  behaviojLnnaLysi.s,::..wliichjs  intended  to  strengthen  adapi^ 

^See  Stafi   oi/^&notSuucoMM.  on  Constitutional  Richts  oi-    mm    Cumm 
ON  THE  Judiciary.  93u  Cc.nc;,,  2u  Srss.,  Individual  Rights  and  The  FEDtR,\L  Role  in 
.  _BEHAyiOR  MooiFiCATJON  3  ( 1 974 )  ^hereinafter  cited  as  Individual  Rights!. 

U-  Ihe  consiiiuiional  right  lo  iicaiiTienl  or  release  tor  involuntarily-committed 
mcnfal  patients  has  received  an  unusual  amount  of  scholarly  discussion  and  support. 
The  first  articulation  of  the  right  is  found  in  Birnbaum,  The  Riaht  to  Treatment.  46 
A.B.A.J.  499  (1960).  Examples  of  the  many  law  review  articles  published  on  this  sub- 
ject are:  Goodman.  RikIu  io  Trcalmenl:  The  Respon.sibililv  of  the  Courtis.  57  Gko.  L.J- 
680  (1969);  Katz.  The  Right  to  Trcalment — An  Eitchant'iiig  Legal  Fiction,  36  U.  Chi.  , 
L.  Rtv.  755  (1969);  Robitscher,  Right  to  Psychiatric  Treatment:  A  Social-Legal  Ap- 
proach to  the  Plight  of' the  Sliile  llospilal  Patient.  18  ViLL.  L.  Ri.v.  11  (1972);  Note, 
Civil  ReUrainI,  Mental  lUncss  and  the  Right  lo  Trtatnunt.  77  Yalc  L.J.  87  (1967). 
Case  Comment,  Wyalt  v.  Slicknev  ami  the  Right  of  Civilly  Coinmilied  Menial  Patients 
to  Ailequale  Treatment.  86  Harv.  L.  Rtv.  1282  (1973).  See  also  Brief  for  the  Re- 
spondent, O'Connor  v.  Donaldson,  No.  74-8  (U.S.S.  Ct.,  pet'lion  for  cert,  filed  July 
25,  1974).  ' 

The  constitutional  right  to  treatment  or  release  for  the  mentally  ill  and  the  mentally 
retarded  has  been  recognized  by  both  federal  and  state  courts.  See,  e.g..  Donaldson  v. 
O'Connor.  493  F.2d  507  (5lh  Cir.).  cert,  granted,  419  U.S.  894  (1974);  Welsch  v 
Likens,  373  F.  Supp.  487  (D.  Minn.  1974);  Davis  v.  Watkins.  Civil  No.  73-205  (N  D. 
Ohio,  Aug.  20.  1974);  Wvalt  v.  Stickncv.  344  F.  .Supp.  ^73  &  387  (M  D  Ala  197'') 
'!j-lr'-J"o  '"""•'  ^y'"^"  "■  ^^«r'i""-  503  F.2d  1305  (5th  Cir.  1974);  Wyatt  v.  Slickney,' 
l}i.\-  ^"PP-  ^^'  '^'D-  ■^1^-  •972);  Kesselbienner  v.  Anonymous,  33  N.'Y.2d  161,  305 
ti'^-^  .'i'?'  ^^°  N.Y.S.2d  889  (1973);  Rcnelli  v.  Department  of  Mental  Hygiene,  73 
Misc.  2d  261,  340  N.Y.S.2d  498  (Sup.  Ct.  1973) 
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One  of  the  most  perplexing  questions  now  confronting  mental  health  lawyers  and 
professionals  involves  the  issue  of  standards  and  especially  the  difficulty  of  developing 
standards  which  will  ensure  adequate  and  effective  treatment  outcomes.  Scr,  e.g., 
Schwilzgebel,  The  Rinhl  to  Effcciive  Menial  Trcauneni.  62  Calif.  L.  Rev.  936  (1974). 

The  right  tofS^labililation  for  prisoners  is  less  well  established  at  present  than  the 
right  to  treatment  for  mental  patients.  Aware  that  criminal  law  statutes  recognize  deter- 
rence, punishment,  and  the  protection  of  society  as  well  as  rehabilitation  and  reform  as 
legitimate  purposes  of  criminal  confinement,  the  few  courts  which  have  analyzed  the 
right  of  prisoners  to  access  to  rehabilitative  programs  or  treatment  have  addressed  this 
issue  solely  in  terms  of  the  ciuhih  amendn)enfs  protection  against  cruel  and  unusual  pun- 
ishment. Scv  Smith  v.  Schneckloth.  414  F,2d  680  (9th  Cir.  1969);  Taylor  v.  Sterrett, 
344  F.  Supp.  411  (N.D.  Tex.  1972);  United  States  v.  Wvandotte  County.  343  F.  Supp. 
1189  (D.  Kan.  197:)';  cf.  Ledesma  v.  United  Slates,  445  f--.:d  1323  (5th  Cir.  1971). 
While  no  court  has  yet  held  that  the  absence  of  rehabilitation  facilities  and  services  in 
itself  conslilutv.-s  crui;l  and  unirsual  punishment,  a  few  have  held  that  absence  of  such 
services  is  a  factor  to  be  considered  in  determining  whether  the  overall  conditions  of 
an  iislilution  constitute  cruel  and  unusual  punishment.  Taylor  v.  Slcirclt,  iii[>iti;  Jones 
V.  Wiiienhcrg,  323  F.  Supp.  93  (N.D.  Ohio  1971);  Holt  v.  Sai-ver.  309  F.  Supp.  362 

JE.p.  Ark.  1970).  

"An  altirniative  right  to  treatment  in  the  prison  setting  may  also  be  based  upon  the 
concept  of  due  process.  While  rehabilitation  is  not  the  sole  purpose  of  incarceration, 
it  has  been  widely  recognized  that  rehabilitation  is  one  of  its  several  puiposes  and  goals. 
See.  e.v..  Pell  v.  Procunier,  417  U.S.  817,  823  (1974);  United  States  v.  Biown,  381  U.S. 
437,  4i58  (1965);  Williams  v.  New  York,  337  U.S.  242,  248  (1949);  Diamoid  v.  Thomp- 
son, 364  F.  Supp.  659,  667  (M  D.  Ala.  1973);  Bcnsqn  v.  United  States,  332  F.2d  288, 
292  (5th  Cir.  1946).  Even  if  the  courts  are  unwilling  to  utilize  due  process  for  the 
development  of  an  affirmative  right  of  access  to  rehabilitative  services,  where  the  court 
finds  that  the  prison  environment  exerts  an  evscntially  antirehabiliiative  effect  on  pris- 
oners, thereby  not  only  ignoring  the  rehabilitative  function  of  incarceration  but  working 
against  it,  due  process  may  provide  a  corrective  vehicle. 

While  it  is  not  possible  within  the  scope  of  this  Article  to  discuss  the  right  ti>  treat- 
ment further,  it  is  important  to  note  that  the  right  to  treatment  and  the  right  to  refuse 
treatment  are  in  no  way  muuially  exclusive  concepts.  While  the  slate  may  iiavc  an  obli- 
gation to  provide  mental  patients  or  prisoners  with  a  reasonable  opportunity  to  be  cured 
or  have  their  conditions  improved  so  that  they  may  be  released  from  institutions,  such 
persons  may  at  the  same  time  be  protected  by  law  or  ethics  from  being  obligated  to  ac- 
cept a  particular  form  of  treatment  which  is  unduly  hazardous,  intrusive,  or  experi- 
mental. Obviously,  if  a  patient  had  a  right  to  refuse  every  form  of  treatment  offered 
by  the  state,  the  state's  purpose  in  committing  mental  patients  for  trealmfnt  and  pris- 
oners for  rehabilitation  could  be  frustrated.  Such  refusal,  however,  could  be  deemed  to 
be  a  waiver  of  whatever  right  to  treatment  or  rehabilitation  the  state  otherwise  would 
have  been  obligated  to  provide.  Additionally,  it  should  be  obvious  that  the  state  does 
not  have  an  obligation  to  provide  every  mental  patient  or  prisoner  with  the  precise  form 
of  treatment  or  rehabilitation  which  such  persons  might  desire.  Unfoitupatcly,  it  is  im- 
possible to  say  anything  more  definite  about  the  interrelationship  between  the  right  to 
treatment  and  the  right  to  refuse  treatment  at  this  time,  since  both  concepts  are  at  such 

-2^''-^'llhmfg'^^kfe''S,^i'i?<hfrcTnTroT-fi.^hl^TTrc-ci^-^^ 
ing  in  the  past,  sec  L.  KRASNtR  &  L.  Ullmann,  Case  SrumES  in  BtiiAVioR  Modii;Ica- 
TION  1-2  (1965),  the  term,  as  used  today,  is  so  broad  as  to  have  lost  much  of  its  utility. 
Krasner  and  Ullmann  use  the  term  "behavior  influence"  to  describe  all  of  the  ways  in 
which  human  behavior  is  modified,  changed  or  influenced  and  define  'behavior  moditi- 
cation"  as  a  specific  subcategory  of  behavior  influencing  piocedu-^es.  Iij.  at  1  n.l.  In 
popular  usage,  however,  the  terms  behavior  modification  and  behavior  influence  have  be- 
come synonymous.    As  one  observer  notes:  ,  ..,    u 

Nothing  arouses  the  fears  of  prison  inmates  more  than  so-called    behavior 

modification"  programs,  and  no  wonder.     Behavior  motlification  is  a  catch-all 

term  that  can   mean  anything  from   brain  surgery  to  a  kind  of  "Clockwork 

Orange"  mental  conditioning;  it  usually  includes  drug  experimentation,  and  in 

all  loo  many  cases  it  is  aimed  more  nearly  at  producing  docile  prisoners  than 

upright  citizens.  „  . 

N  V     lim.-s    Feb.  8,  1974,  at  31,  col.  5.     Sec  uho  Inuividual  Rights,  stipia  note  4,  at 

1-  Statement  of  Norman   A.   Carlson,   Director  of  the   Bureau  of  Prisons    Be/ore  the 

Subcomiti    on  Coiiits.  Civil  Libcrlics.  and  the  Administration  of  Justice  of  tlie  House 

Cr.min.  on  the  Jndicioiy.  93d  Cong.,  2d   Sess.  4   (1974)    ("The   problem   in  disciissmg 

'behavior  modification"  is  that  the  term  is  defined  in  a  numlier  of  different  ways.     In  its 

broadest  sense,  virtually  every  program  in  the  Bureau  of  Prisons  is  designed  to  change  or 

modify  behavior.")     For  this  reason, 'the  term  "applied  behavior  analysis    will  be  uti- 
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tivc  behavior  and  weaken  maladaptive  behavior  by  properly  structuring 
the  patient's  or  prisoner's  physical  and  social  environment,  is  an  aspect 
of  increasing  public  attention  to  the  full  range  of  potentially  abusive 
treatment  procedures.  It  is  the  right  to  refuse  treatment — or  to  put  it 
more  precisely,  the  nature  and  extent  of  limitations  upon  the  state's 
power  to  impose  treatment  procedures  upon  unwilling  or  incompetent 
persons — which  is  the  subject  of  this  discussion. 

Section  I  of  this  Article  provides  a  brief  definition  of  applied  be- 
havior analysis,  an  overview  of  the  reasons  for  the  current  assault  on 
the  use  of  behavioral  procedures  in  closed  institutions,  and  a  discus- 
sion of  the  legal  and  ethical  issues  common  to  all  therapies.  The  ap- 
plied behavior  analyst's  statutory  and  common  law  duties  as  well  as 
the  possible  legal  bases  for  a  constitutional  duty  to  refrain  from  utilizing 
hazardous  or  intrusive  behavioral  procedures  where  a  competent  mental 
patient  or  prisoner  withholds  informed  consent  or  where  a  procedure  is 
not  in  the  best  interest  of  an  incompetent  patient  or  prisoner  are  de- 
scribed in  the  second  Section.  Analysis  of  litigation  challenging  non- 
behavioral  treatment  programs  will  suggest  the  scrutiny  to  which  be- 
havioral programs  may  be  subjected  and  relevant  legal  concepts  such 
as  waiver,  permissible  and  compelling  state  interests,  and  the  least  re- 
strictive alternative  will  be  discussed.  Section  III  explores  five  special 
problems  which  applied  behavior  analysts  are  likely  to  encounter  in 
attempting  to  comply  with  the  constitutional  duty  to  refrain  from  utiliz- 
ing hazardous  or  intrusive  procedures  except  under  special  circum- 
stances. The  fourth  section  briefly  describes  and  discusses  the  impli- 
cations of  a  recent  case  setting  procedural  limitations  on  the  imposition 
of  behavioral  programs. 

Appendix  I  sets  forth  standards  for  the  regulation  of  behavioral 
programs  in  mental  institutions.  An  operating  premise  for  this  Article 
is  that  in  at  least  some  situations,  behavioral  programs  will  be  genuinely 
desired  and  sought  by  persons  who  have  trouble  adjusting  their  behavior 
to  required  societal  norms.  Therefore,  formulation  of  standards  for  the 
legal  and  ethical  use  of  behavioral  programs  is  necessary  to  allow  con- 
sumers to  benefit  from  such  programs  and  to  allow  conscientious  thera- 
pists to  administer  them  with  a  sense  of  security,  while  at  the  same  time 
providing  protection  against  the  misuse  and  abuse  of  behavioral  pro- 
cedures and  possible  violations  of  .the  client's  constitutional  rights. 
Finally,  Appendix  II  develops  a  hypothetical  fact  situation  calling  for 


lizcil  thionghiuit  this  Article  to  denote  the  oWer  ;ind  more  cleliniitcd  meaning  of  beha- 
vior modification  and  to  dcsciibc  the  specific  behavioral  procetlures  which  a'lc  the  focus 
of  inquiry. 

6.    Generally,  applied  behavior  analysis  refer  to  the  recipients  of  treatment  as  cli- 
ents. 


677 


44  ARIZONA  LAW  REVIEW  [Vol.  17 

the  use  of  aversive  conditioning  in  order  to  demonstrate  how  the  pro- 
posed standards  for  the  regulation  of  behavior  modification  would  be 

practically  applied. 

• 

I.    Applied  Behavior  Analysis 
A.  Definition  of  Applied  Behavior  Analysis 

For  the  purposes  of  this  discussion,  applied  behavior  analysis 
will  refer  to  the  work  of  persons  investigating  processes  of  changing 
human  behavior.  These  persons  study  clinical  phenomena  through  op- 
erationally-defined and  experimentally-manipulated  variables;  empha- 
size the  effect  of  environmental  stimulation  in  directing  the  individu- 
al's behavior;  approach  maladaptive  behavior  through  a  psychological 
or  learning  theory  mode!  rather  than  a  medical  or  disease  model, 
dealing  directly  with  behavior  rather  than  with  underlying  or  disease 
factors  that  cause  this  behavior;  and,  utilize  a  model  of  social  rein- 
forcement under  which  it  is  recognized  that  other  human  beings  are  a 
source  of  meaningful  stimuli  that  alter,  direct,  or  maintain  the  indi- 
vidual's behavior." 

Applied  behavior  analysis  includes  many  diverse  approaches." 
The  principle  underlying  each  approach  is  that  behavior  is  primarily 
influenced  by  what  follows  it — its  consequences — and  that  in  order  to 
change  behavior,  the  consequences  of  that  behavior  should  be  altered. 
Applied  behavior  analysis  inherently  includes  a  systematic  evaluation  of 
the  effectiveness  of  these  alterations  through  observation  and  measure- 
ment. Applied  behavior  analysis,  at  least  outside  of  institutions,  involves 
a  negotiated  contractual  agreement  between  therapist  and  patient,  in 
which  mutually  agreeable  goals  and  procedures  are  specified."  Argu- 
ably, the  techniques  of  applied  behavior  analysis  include  positive  rein- 
forcement, toi^en  economy  programs,  shaping,  modeling,  aversive  con- 
ditioning, overcorrection,  extinction  and  systematic  desensitization.** 

7.  Sec  L.  Krasnlr  &  L.'Ullmann,  supra  note  5.  at  1-2. 

8.  Althouch  it  will  net  be  possible  within  the  constraints  of  this  Article  to  delineate 
the  difference  more  carefully,  the  reader  should  be  aware  of  the  tension  within  the  field 
of  behaviorism  between  th»  strict  determinisls.  who  emphasize  the  influence  of  the  envi- 
ronment over  bcha\  ior,  and  those  who  build  a  recognition  of  man's  self-directing  capaci- 
ties into  their  model  of  human  behavior.  Compare,  e.^.,  B.  Skinnlr.  Bkyond  Frelix)M, 
ANo  DiCNHV  (1971).  i<im/l  Rachlin.  Sell-Coniiol,  HfHAVioHisM  94,  100-04  (1974),  kiV/i 
Bandura.  lichmior  Theory/  and  the  Mmlels  of  Man.  29  AM.  PsvcHoi  ocY  859-69 
(1974).  [ami]  Wilson  &  Evans,  7hc  Therapist-Client  Relationship  in  Behavior  Therapy, 
in  The  Therapist's  Conlribulion  to  Effective  Psychothciapy:  An  Empirical  Approach 
(A.  Gurman  «  A.  Razin  cds.)  (to  be  published  in  197."!).  In  present  usage,  the  term 
applied  behavior  analyst  is  used  most  often  to  delineate  those  behaviorists  of  the  first 
orientation  and  behavior  Iherapisls  or  persons  with  a  "social  learning"  orientation  to  de- 
scribe those  of  the  sL-cond.  In  oidinary  discourse,  behavior  analysis,  bohavioi  therapy, 
social  learning,  and  behavior  modification  arc  ail  used  more  or  less  interchangeably. 

9  S.  S10I7.  Behavior  Modification:  Definitions  and  Examples  of  Methods,  May 
20,  1974  (unpublished  paper),  on  file  in  the  Aiizona  Law  Keview  office. 

10.    For  brief  definitions  and  descriptions  of  ihjse  behavioral  procedures,  see  AM. 
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If  inquiry  is  limited  to  applied  behavior  analysis  as  defined  above, 
many  of  thL%  behavior-influencing  or  behavior-controlling  procedures 
which  have  attracted  much  public  attention  and  indignation,  such  as 
psychosurgery,  electronic  stimulation  of  the  brain,  and  injection  of 
psychoactive  drugs,  arc  eliminated.  Nevertheless,  the  procedures  ot 
applied  behavior  analysis,  hcrcinat'lor  referred  to  as  behavioral  proce- 
dures, share  iiiij-.ortant  ethical  and  legal  issues  with  other  behavior-in- 
fluencing or  controlling  procedures."  Some  behavioral  procedures,  such 
as  aversive  conditioning  utilizing  electric  shock,  isolation,  and  token 
economy  programs  involving  deprivation  of  basic  rights  or  privileges, 
already  have  been  directly  singled  out  for  careful  legal  and  ethical 
scrutiny.  *- 

B.   Applied  Behavior  Analysis — A  Subject  of  Public  Controversy 

Highly  intrusive  and  arguably  hazardous  "therapies"  such  as  psy- 
chosurgery and  electroconvulsive  therapy  have  existed  for  years  with 
relatively  little  public  criticism  and  with  virtually  no  scrutiny  by  the 
legal  system.  The  question  then  is  why  applied  behavior  analysis  has 
been  singled  out  for  so  much  current  attention.  There  is  no  easy  an- 
swer to  this,  question,  although  a  number  of  distinct  but  interrelated 
reasons  have  been  offered. 

There  is  a  growing  concern  in  our  society  over  increasingly  ob- 
vious intrusions  upon  and  attempts  to  control  thoughts,  feelings,  and- 
actions.'-'  Our  society  has  long  made  systematic  attempts  to  control 
human  behavior.  Examples  of  such  efforts  include  propaganda,  reh- 

PsYCHiATRic  Ass'n,  Task  Force  Rkp.:  BFJ4AVIOR  Therapy  in  Psychiatry  7-22  (1973); 
Ayllon.  Beluninr  ModificalUm  in  liislilulionul  Saltings.  17  Ariz.  L.  Wl^^.f-f  (  1975). 
For  a  brief  definition  of  Ihe  behavioral  procedures  as  well  as  the  other  puKcuuros  which 
comprise  the  universe  of  available  treatment,  see  Kassiier.  Behavior  Moilil nation  for  Pa- 
tients and  Frisonen:  Consliiuliunal  Ramification.^  of  Enforced  Therapy,  2  J.  Psychi- 
atry &  L.  245  (1974);  Note.  Conditioning  and  Other  Technologies  Used  to  "Treat?"- 
'•Rehahdilater'  "Demolish?"  Prisoners  and  Mental  Patients,  45  S.  CaL.  L.  Rev.  616 
(1972). 

11.  Although  this  Anicle  is  written  expressly  for  a  conference  on  behavioral  proce- 
dures, much  of  the  legal  analysis  would  apply  equally  to  other  modes  of  treatment. 

12.  SeeC£<n\t£.\.  Richardson.  379  F.  Supp.  338  (W.D.  Mo.  1974);  Wexler,  Token 
and  Tahoo:  Behavior  Modification,  Token  Economics,  and  the  Law.  61  Calif.  L.  Rev. 
81  (1973).  In  all  fairness,  however,  the  exponents  of  applied  behavior  analysis  app;ar 
to  have  an  unusual  concern  for  the  ethical  and  legal  implications  of  their  work.  One 
behavioralist  has  warned  that:  "The  time  has  come  for  behavioral  scientists  to  monitor 
their  own  activities,  to  recognize  their  legal  and  ethical  implications,  and  to  participate 
in  resolving  the  ethical  and'moral  dilemmas  which  are  confronting  the  race  of  man." 
Rocs,  Human  Ri};hls  and  Behavior  Modification,  12  Mental  RetarimtioN,  June  1974, 
at  6.  See  also  Ci.  Davison  &  R.  Stuan.  Ik-havior  Modification  and  Civil  I,ibertics,  June 
14,  1974  (unpublished  paper  prepared  for  Biennial  Conference  of  ihe  American  Civil 
Libert'es  Union),  on  file  in  the  Aiizona  Law  Review  otticc.  The  National  Conference 
on  Behavior  Modification  in  Closed  Institutions,  sponsored  by  the  Behavioral  L^w  Cen- 
ter, is  an  example  of  a  profession  consciously  subjecting  itself  to  rather  rigorous  scrutiny. 

13.  5fe,  Individual  Rights,  i/(p/(i  note  4*  at  iv. 

V 


679 


46  ARIZONA  LAW  REVIEW  I  Vol.  17 

gious  proselytizing,  advertising,  and  political  campaigning.'^  But  our 
lives  are  now  being  increasingly  regulated  through  legislation  in  such 
areas  as  the  economy  and  the  environment,  and  a  number  of  new 
'technological  developments  are  permitting  smaller  numbers  of  people 
to  influence  large  segments  of  the  population.'"  Authors  such  as  B.F. 
Skinner.'"  Nicholas  Kittrie,''  Perry  London.'"  and  Philip  J.  Hilts'' 
have  identified  elements  of  control  in  our  society  and  have  provoked 
analysis  and  reaction  to  the  possibility  of  Utopian  control. 

Applied  behavior  analysis  is  designed  to  alter  behavior.-"  While 
establishment  of  such  simple  skills  as  tooth  brushing  or  toileting  is 
likely  to  remain  noncontrovcrsial,  modification  of  complex 'behavioral 
repertoires,  affecting  changes  in  what  might  be  described  as  attitudes 
or  personality,  may  be  criticized  as  curtailing  freedom  of  choice  and 
manipulating  .human  character.  Implicit  in  all  behavior  modification  is 
the  ethical  issue  of  to  what  degree  and  under  what  circumstances  the 
shaping  of  human  behavior  should  be  socially  sanctioned.-' 

Another  special  source  of  concern  about  applied  behavior  analy- 
sis is  that  it  originated  in  laboratory  work  with  animals.--  This  con- 
cern stems  from  an  apparently  deep-seated  aversion  of  human  beings 
to  the  recognition  that  in  some  respects  they  are  like  other  animals  in 
responding  predictably  to  various  stimuli.  Coupled  with  discomfort 
about  the  laboratory  origins  of  behavior  analysis  are  the  public's 
equally  anxious  reactions  to  its  objectives,  its  detached  and  mechanistic 
language,  and  the  scientific  nature  of  its  procedures.     This  reaction 


14.  Roos,  supra  note  12,  at  4:  Stuart,  Notes  on  the  Ethics  of  Behavior  Research  and 
Iniervention.  in  Behavior  CiiAriuF.:  Methodolo&y,  Concepts,  and  Practice  221  (I^ 
Hammerlvnch.  L.  Handy  &  E.  Mash  cds.  1973). 

15.  Of  course,  interactions  of  individuals  are  self-limiting  in  the  sense  that  the  ac- 
tions of  one  constrain  others  in  predictable  ways  and  that  all  social  organization  requires 
some  ordering.    See  A.  Bandura,  Principlfs  of  Behavior  Modification  81  ( 1969). 

Behavior  therapists  recognize  that  patterns  of  social  influence  reach  into 

.     almost  every  quarter  of  our  lives.     They  also  realize  that  unless  the  process 

of  this  influence  and  its  goals  are  made  known,  we  will  continually  be  subjected 

to  covert  manipulations   which   are  planned  by  groups  with  vested   interests. 

Drawing  upon  a  scientific  anproaoh  to  the  study  of  human  behavior,  behavior 

therapists  hope  to  make  valuable  contributions  to  pluralism  by  generating  a 

body  of  data  describing  the  operation  of  influence  processes  and  their  conse- 

.     quences.     Thus,  if  people  are  to  make  their  own  decisions  about  how  to  con- 

.  duct  their  lives,  is  it  not  reasonable  to  provide  as  much  knowledge  as  possible 

about  how  behavior  is  developed,  maintained,  and  changed  .... 

G.  Davison  &  R.  Stuart,  supra  note  12,  at  17-18. 

16.  B.  Skinner,  supra  note  8. 

17.  N.  Kittrie,  The  Right  to  Be  Different:  Deviance  and  Enforced  Therapy 
(1971). 

18.  P.  London,  Behavior  Control  (1969).  See  also  V.  Ferkiss,  Technological 
Man:   The  Myth  and  the  Reality  (1969). 

19.  P.  Hilts,  Behavior  Modification  (1974). 

20.  Roos.  supra  note  12,  at  3. 

21.  Sec,  e.t;.,  P.  Hilts,  supra  note  19,  at  220;  P.  London,  supra  note  18,  at  199- 
224;  Roos,  supra  note  12,  at  3. 

22.  G.  Davison  &  R.  Stuart,  supra  note  12,  at  6-8. 
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is  heightened  by  the  growing  aversion  to  the  human  costs  of  technology 
and  the  scientific  revolution."" 

Under  the  label  of  behavior  modification,  the  procedures  of  ap- 
plied behavior  analysis  have  been  publicly  linked  with  a  number  of 
other  organic  therapies  such  as  psychosurgery,  electrical  stimulation  of 
the  brain,  and  the  administration  of  various  psychoactive  drugs  which 
are  potentially  dangerous,  highly  intrusive,  experimental,  and  of  ques- 
tionable appropriateness.  Obviously,  when  behavior  modification  is 
used  to  refer  only  to  the  end  product  of  the  treatment — a  change  in  be- 
havior— it  includes  almost  all  therapeutic  approaches.  The  public  confu- 
sion between  behavior  modification  as  a  specific  procedure  and  be- 
havior modification  in  this  more  general  sense  has  cau.sed  all  of  the 
abuses  of  the  psychosurgeons  or  the  psychopharmacologists  to  be  laid 
at  the  doorstep  of  applied  behavior  analysts.  Moreover,  a  number  of 
persons,  often  without  training,  who  claim  to  be  working  in  the  tradi- 
tion of  applied  behavior  analysis  have  initiated  behavioral  programs 
which  were  highly  abusive  to  institutional  residents  and  violative  of 
individual  dignity  and  rights. ^^ 

Bcliavioral  procedures  are  also  attracting  attention  because  they  are 
highly  visible  and  rapidiy  proliferating.-"'  Having  been  scientifically 
tested  in  private  clinics  or  university  experimental  settings,  various  be- 
havioral procedures  are  beginning  to  spread  throughout  society.  Token 
economy  programs  are  now  being  used  to  teach  bed  making  to  large 
numbers  of  schizophrenics  in  public  mental  institutions,  and  contingency 
contracting  is  being  used  on  children  in  classrooms  and  .schools  around 
the  country.-"  Behavioral  programs  training  parents  for  child  raising 
and  training  couples  for  improving  marital  rehitionships  have  now  been 
packaged  for  use  in  the  home. 

Finally,  applied  behavior  analysis  is  under  such  intense  scrutmy 
because  the  objectives  of  a  properly  administered  program  are  always 
explicitly  and  specifically  defined.-'  Consequently,  they  are  easily 
scrutinized  and  therefore  more  readily  attacked  than  the  relatively 
nebulous  goals  of  other  therapies.  Moreover,  applied  behavior  analysis 
claims  to  have  a  demonstrated  effectiveness-'"  which  many  other  thera- 
pies have  never  been  able  to  prove,  and  it  claims  to  work  with  a  speed 
and  efficiency  which  have  not  before  been  demonstrated.    In  fact,  while 


23.    Id.  at  1. 


23.  Id.  at  1. 

24.  See  P.  Hilts,  supra  note  19,  at  52-54:  Roos.  siiiiia  note  12,  at  5-6. 

25.  See  T.  Griindner.  W.  Kriisner  &  H.  Cohen.  Behavior  Modifkalioh:  An  Empui- 
Liil  Analysis  of  the  'Slate  of  the  Art,"  Oct.  1974.  at  1  (unpubtished  paper),  on  file  in 
the  Arizona  L<iw  Review  office. 


ciil 

26.  See  P.  Hilts,  supra  note  19,  at  35-63. 

27.  CJ.  Davison  &  R.  Smart,  .supra  nolc  12,  at  3. 

28.  See  P.  Hilts.  i(//7ra  note  19.  at  12. 


681 


.48  ARIZONA  LAW  REVIEW  IVoL.  P 

the  evidence  demonstrating  that  many  behavioral  procedures  are  effec- 
tive in  controlled  settings  is  impressive,-'"  there  is  still  a  major  difficulty 
in  having  behavior  which  is  learned  in  controlled  environments  carry 
over  or  "generalize"  to  the  various  cnyjronments  in  the  real  world.''" 
Thus,  to  some  extent  the  proponents  of  behavior  analysis  themselves 
may  have  unnecessarily  provoked  public  fears  of  control  by  giving  an 
exaggci'ated  impression  of  the  present  and  potential  effectiveness  of 
behavior  modification."  At  the  same  time,  the  success  of  behavioral 
procedures  within  controlled  settings  has  raised  many  ethical,  social, 
and  legal  questions  which  have  long  been  implicit  in  all  therapies,  but 
which  have  never  before  been  felt  with  such  a  sense  of  urgency. 

C.  Legal  and  Ethical  Issues  Raised  by  Applied  Behavior  Analysis 
and  Other  Therapies 

One  may  argue  convincingly  that  the  ethical  and  legal  problems 
raised  by  applied  behavior  analysis  are  no  different  from  those  raised 
by  other  therapies.  Psychoanalysis,  transcendental  meditation,  encoun- 
ter groups,  or  somatic  treatments  alF  inevitably  influence,  to  a  greater 
or  lesser  degree,  the  patient's  value  system  as  well  as  his  specific 
symptoms.  The  goal  of  all  therapies  can  be  defined  in  terms  of  the 
patient's  desire  to  achieve  increased  self-control  over  behavior  or 
symptoms  which  he  perceives  as  foreign  to  him.  The  aim  of  applied 
behavior  analysis,  which  is  similar  to  the  aim  of  all  freely-sought  ther- 
apies, is  to  help  the  client  clarify  his  behavioral  objectives  and  then 
achieve  these  objectives. 

Of  course,  if  the  client  is  hallucinatory,  profoundly  retarded,  or 
very  young,  it  is  difficult  to  honor  the  principle  that  the  client,  rather 

29.  Sec  T.  Gnindncr.  W.  Kiasner  &  H.  Col\cn,  xitpra  note  25.  But  note  the  finding 
that  only  11.3  percent  of  the  reported  behavioral  studies  include  follow-up  data.    Id.  at 

30.  See  G.  Davison  &  R.  Stuart,  .uipru  note  12,  at  4.  Additionally,  there  is  the  prob- 
lem that  reported  success  rates  may  be  skewed  because  "scientists  do  not  report  upon, 
nor  do  professionals  [sic]  journals  normally  print,  findings  that  ate  NOT  successful." 
T.  Crundern.  W.  Kr.isncr  &  H.  Cohen,  Mipia  note  25.  at  14.  "In  theory,  showing 
that  a  procedure  is  not  useful  is  almost  as  important  as  finding  out  that  it  is.  If  it  does 
not  work,  why  and  under  what  conditions  does  it  fail?"    Id.  at  16. 

31.  An  example  of  this  type  of  reporting  is  found  in  Roos,  supra  note  12,  at  3:  "Re- 
cent developments  in  behavior  modific.ition  herald  the  beginning  stages  of  scientific  con- 
trol of  himian  behavior.  We  may  soon  develop  a  technology  which  would  allow  us  to 
shape  individual  futures  and.  perhaps,  which  will  give  us  some  control  over  the  destmy 
of  our  race."  ,^.  .    .    u 

See  Stuart,  supra  note  14,  at  231-32.  Stuart  suggests  a  guideline  for  which  behav- 
iors can  and  cannot  ethically  be  coiitiullcd  without  the  consent  of  the  subject  himself. 
In  these  situations,  ethics  is  served  only  when  the  intervention  procedure  used 
clearly  conforms  to  the  prevailing  custom,  when  the  procedures  and  results  are 
•  monitored  by  a  third  party,  and  when  Ihc  target  of  behavior  change  is  a  "niin- 
imal  goal."  Minimal  goals  seek  to  strengthen  behavior  which  is  mandatory  if 
the  client  is  to  preserve  his  rights  as  a  citizen  ....  However,  when  the  goals 
are  •"optimal,"  that  is,  when  they  go  beyond  the  production  of  minimally  re- 
quited social  behavior,  client  consent  would  seem  to  be  mandatory. 
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than  the  behavior  modifier,  should  select  the  goals  of  therapy.  Thus, 
ethical  considerations  regarding  personal  choice  are  raised.  These 
considerations  become  still  more  complicated  when  the  individual's  be- 
havior is  sufficiently  uncontrollable  or  dangerous  to  justify  involuntary 
confinement  under  either  the  criminal  or  civil  law.  In  this  latter  situa- 
tion, there  may  be  conflicts  between  the  individual's  values  and  be- 
havioral goals  and  those  of  the  .society  which  has  committed  him.  The 
applied  behavior  analyst  employed  by  a  mental  hospital  or  prison  may 
be  uncertain  as  to  where  his  primary  responsibilities  lie — with  a  particu- 
lar mental  patient  or  prisoner,  the  administration  of  the  institution  which 
pays  his  salary,'-  or  the  community  at  large.  These  conflicts  are  not 
unique;  they  are  essentially  the  same  regardless  of  whether  the  thera- 
pist utilizes  a  behavioral  approach  or  has  some  other  orientation. 

As  applied  behavior  analysts  correctly  ob.serve,  their  techniques 
do  not  differ  in  kind  from  those  which  have  historically  been  used  by 
parents  and  teachers.  Parents  and  educators  try  to  teach  desirable 
behavior  by  using  positive  reinforcements  such  as  smiles  or  verbal  ex- 
pressions of  appreciation  or  grades.  Similarly,  parents  typically  rely 
upon  avcrsive  con.sequcnces  such  as  punishment,  timeout,  for  exam- 
ple, confining  the  child  in  his  room  and  prohibiting  him  from  playing 
with  his  peers,  and  cost-contingency,  such  as  explicit  or  implicit  with- 
drawal of  affection  or  withholding  the  child's  allowance,  as  effective 
means  of  shaping  their  child's  behavior.''  Behaviorists  rightly  note 
that  those  in  our  society  who  object  to  such  behavior  influencing  tech- 
niques now  that  they  are  being  made  explicit  are  like  the  would  be 
gentleman  in  Moliere's  The  Bouriiec/s  Gentil  Homme  who  discovers 
to  his  astonishment  that  "he  has  been  speaking  prose  all  the  time."-''' 
As  another  commentator  has  put  it,  behavior  modification  is  like  sex — 
everyone  does  it  in  one  form  or  another."  '^ 

Of  course,  to  say  that  applied  behavior  analysis  does  not  present 
qualitatively  different  ethical  and  legal  issues  from  other  therapies, 
but  only  perhaps  presents  them  more  vividly,  it  not  to  suggest  that 
these  issues  are  either  si;nple  or  unimportant.  To  the  contrary,  the 
present  deep-felt  concern  with  "behavior  mod"  suggests  that  careful 
scrutiny  of  the  issues  it  presents  is  sorely  needed  and  long  overdue. 

32.  See  Opton.  Psychiatric  Violence  A>;ninsl  Pii.\oiifrs:  When  Theriipy  is  Punish- 
mem.  45  Miss.  L.J.  6().S,  622-32  (1974). 

33.  Rods.  .Mipni  note  12.  at  4.  The  enfoicciiienl  of  our  socioty'.s  laws  is  achieved 
almost  exchisivcly  by  a  tomplcx  set  of  aveisive  consequences,  inchiJing  cost-contingency 
(fines),  time-out  (imprisonment),  and  pimishmcnl  (social  conilcmnatioB  and  capital 
punishment). 

34.  Molieie.  Lii  lUmivefois  CeniilftDmine.  in  Till  MiStK  AND  OniiR  I'l.AYS  19  (Pen- 
guin Books  19.'i3). 

35.  Letter  from  G.  Terence  Wilson  to  Paul  Fnediuan.  Feb.  26,  1975,  on  file  in  the 
Arizona  Law  Review  office. 
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.Since  these  issues  are  essentially  similar  to  those  raised  by  all  behavioi 
'influencing  therapies,  it  is  appropriate  that  an  analysis  of  ethical  and 
legal  limitations  upon  applied  behavior  analysis  draw  upon  literature, 
litigation,  and  legislation  relating  (Ti  the  broader  range  of  therapies;  and  it 
is  hoped  that  the  conclusions  reached  regarding  substantive  and  pro- 
cedural standards  for  the  regulation  of  applied  behavior  analysis  in 
closed  institutions  will  apply  to  other  modes  of  treatment. 

II.     Statutory  Duties,  Common  Law  Duties,  and  the 

constitutiona'.  duty  to  refrain  from  utilizing 

Hazardous  or  Intrusive  Behavioral  Procedures 

Except  Under  Special  Circumstances 

The  legal  bases  for  the  applied  behavior  analyst's  duty  to  refrain 
from  utilizing  hazardous  or  intrusive  behavioral  procedures 
where  a  competent  prisoner  or  patient  withholds  informed  consent  or 
where  the  procedure  is  not  in  the  best  interest  of  an  incompetent  pris- 
oner or  patient,  may  be  derived  in  whole  or  in  part  from  the  statutory 
law,  the  common  law,  and  constitutional  principles.''*^ 

A.  Statutory  and  Administrative  Duties 

A  primary  source  of  legal  obligations  of  applied  behavior  ana- 
lysts and  other  therapi.sts  is  state  statutes  and  the  administrative  rules 
or  regulations  which  are  promulgated  by  or  for  individual  institutions. 
Recently,  a  number  of  states  have  passed  statutes  which  limit  the  Im- 
position of  certain  treatment  procedures  by  requiring  the  informed  con- 
sent of  mental  patients  or  prisoners.  The  most  frequently  regulated  pro- 
cedures arc  psychosurgery,  surgery,  and  electroconvulsive  therapy.-"- 
Some  states  require  informed  consent  prior  to  administration  of  exper- 
imental drugs  and  other  experimental  procedures,"^  and  at  least  one 


36.  In  writing  this  section,  the  author  has  relied  heavily  on  research  and  analysis 
by  colleagues  at  the  Mental  Health  Law  Project  and  the  Center  for  Law  and  Social  Pol- 
icy, Washington.  D.C.  In' particular,  sec  the  Post-Trial  Brief  of  Amicus  Curiae.  Ameri- 
can Onho  Psychiatric  Association,  in  K.nimowitz  v.  Michigan  Dep't  of  Mental  Health. 
42  US.L.W.  2063  (C.A.  73-I9434-AW.  Cir.  Ct.  Wayne  County.  Mich..  July  10.  1973). 

37  See  Al>SK.K  Stat.  §  47.30.130  (Cum.  Supp.  1970)  (consent  required  for  surgery 
and  psychiatric  therapies);  Cal.  VVnLF.  &  Inst'ns  Cnor  5*  .'i325(f)  to-(g)  (West  Supp. 
1974)  (involiinlarily  detained  patient  has  right  to  refuse  psychosurgery,  shock  treatment, 
and  loboloiny);  Conn.  Gf.n.  Spat.  Ann.  S  17-206d  (Cum.  Supp.  1975)  (no  medical  or 
surgical  piocedurcs,  including  clectroshock  therapy,  may  be  peiformed  without  consent); 
Mass.  Gin.  Laws  Ann.  ch.  123,  §  23  (1972)  (patient  has  right  lo  refuse  shock  treat- 
ment and  lobolomy);  Micii.  SrAr.  Ann.  S  I4.K()()(7I6)  (1974)  (consent  required  for 
nonemergency  siiigery  and  cleclroshock  therapy);  N.Y.  Mi;ntal  HvoiiNr 'Law  §  15.03 
(b)(4)  (McKiniicy  Supp.  1974-75)  (consent  required  for  surgery  and  shock  treatment); 
N.C.  Gin.  Stat.  §  122-55.6  (1974)  (informed  consent  required  for  nonemergency  sur-, 
geiv  and  clectroshock  livalmcnt);  li  nn.  Com  Ann.  !)  33-307  (Cum.  Supp.  1974)  (con- 
sent must  be  obtained  prior  to  surgery);  Vt.  Stat.  Ann.  tit.  18.  5  7708  (  1968)  (consent 
required  for  surgery);  Wash.  Rlv.  Coor  Ann.  4  71.05.370(7)  (Supp.  1974)  (involuntar- 
ily detained  patient  has  rieht  to  refuse  shock  treatment  and  nonemergency  surgery). 

38.    See  Ga.  Couii  Ann.  §  88-502.3(a)   (1971)   (unless  consent  is  given,  no  treat- 
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State  flatly  prohibits  unnecessary  or  excessive  medication  with  drugs.*" 
Although  no  state  statutes  specifically  require  informed  consent  for 
behavioral  procedures,  at  least  some  of  these  procedures  can  be  con- 
sidered experimental  and  therefore  would  seem  to  require  informed 
consent.  Moreover,  since  .some  behavioral  procedures,  such  as  severely 
depriving  token  economy  programs^"  or  aversive  conditioning  with 
electric  shock,  are  arguably  as  intrusive  or  as  painful  as  electroconvul- 
sive therapy,  it  may  be  that  these  and  other  behavioral  procedures  will 
be  regulated  as  legislators  develop  an  increasing  awareness  of  these  pro- 
cedures and  of  patients'  and  inmates'  rights. 

Administrative  rules  and  regulations  may  provide  a  second 
source  of  duties  for  applied  behavior  analysts.  At  present,  few  such 
rules  or  regulations  exist.  The  state  of  Florida,  however,  is  consider- 
ing adopting  a  detailed  set  of  "Guidelines  for  the  Use  of  Behavioral 
Procedures  in  State  Programs  for  the  Retarded."'^  These  guidelines 
were  formulated  by  a  Joint  Task  Force  assembled  by  the  Florida  Div- 
ision of  Retardation  and  the  Department  of  Psychology  of  ■  Florida 
State  University  in  response  to  reported  abuses  in  what  was  purported 
to  be  a  behavioral  program  administered  in  a  residential  facility. 
The  goal  of  this  Task  Force  was  "to  provide  the  State  of  Florida,  and 
other  states  that  may  wish  to  adopt  it,  a  document  outlining  philoso- 
phy, procedures  and  safeguards  recommended  for  use  in  the  State's 
administration  of  behavioral  programs.""  It  can  be  anticipated  that 
other  states  will  consider  adopting  these  or  other  similar  regulations  to 
establish  guidelines  and  standardized  controls  on  behavioit^^rocedures. 

Since  each  state  will  have  differing  statutes,  rules,  and  regula- 
tions concerning  the  use  of  behavioral  procedures,  it  is  impossible  to 
generalize  as  to  the  limitations  which  may  be  imposed.  It  is  clear, 
however,  that  there  appears  to  be  a  trend  toward  increased  regulation 
in  tl^s  area.  Thus,  it  is  essential  that  the  applied  behavior  analyst,  as 
well  as  other  therapists,  look  to  the  laws  of  their  state  and  the  admin- 
istrative regulations  governing  individual  facilities  as  part  of  the  total 
task  of  assessing  the  legal  duties  and  limitations  which  govern  the 
treatment  of  prisoners  and  mental  patients. 


ment  which  is  not  recognized  as  standard  psychiatric  trctlmcnt  shall  ^e  B'^"^")-  ^'i^; 
Mental  Hyc.enk  Law  f  15.03(b)(4.  (McK.nney  Supp.  1*^74-75 )( consent  reqi" red  or 
experimental  drugs  or  procedures);  N.C.  Gen.  Stat.  5.122.55.6  (974)  <  >"'"^^";  "" 
volving  experimental  drugs  or  procedures  shall  not  be  given  without  mformed  consent). 

39.  N.C.  Gin.  Stat.  S  122-55.6  (1974). 

40.  5V<- Allyon.  .v/i/J/c  note  H).  :il    'i-'iil.  t  u  k...,":  ^r-li  p,,v-- 

41.  Preface  to  Task  Force  Rep..  Menu..  GuRlclmes  for  the  L^c  of  Behavioral  P.oc- 
durcs  in  State  Programs  for  the  Retarded.  June  17  1974  to  ^'^ ^f^'^'^^i'^'.^^^^^fl^l 
form  by  the  National  Association  for  Retarded  Citizens),  on  file  m  the  Aiuonu  Lan 
Review  office. 

42.  ItL 
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B.  Common  Law  Duties 

The  common  law  protects  one  of  our  most  fundamental  values — 
the  inviolability  of  the  individual.  J^s  explained  by  Judge  Cardozo, 
"[ejvcry  human  being  of  adult  years  and  sound  mind  has  a  right  to 
determine  what  shall  be  done  with  his  own  body  .  .  .  ."^ '  Under  ex- 
isting tort  law,  consent  is  the  mechanism  by  which  the  client  grants 
the  therapist  permission  to  invade  his  person  for  the  purposes  of  treat- 
ment. The  informed  consent  of  the  client  is  necessary  to  distinguish 
legally  permissible  medical  intrusions  from  those  which  would  subject 
a  therapist  to  liability  for  an  unauthorized  "offensive  touching"  or  the 
assault  and  battery  of  his  client.^''  Unless  the  therapist's  action  is 
privileged,  "[i]t  is  the  settled  rule  that  therapy  not  authorized  by  the 
patient  may  amount  to  a  tort — a  common  law  battery — by  the  physi- 

.  cian."*'' 

A  finding  that  a  therapist  has  violated  his  duty  to  respect  a  cli- 
ent's right  to  determine  what  shall  be  done  with  his  own  body  does 
not  depend  upon  whether  the  procedure  is  commonly  accepted  or  ex- 

■perimcntal  in  nature, ^""^  whether  there  was  any  evil  motive  or  intention 
on  the  part  of  the  therapist,"'  or  whether  the  procedure  in  question 
was  performed  properly  or  in  a  negligent  manner."*  For  consent  to  a 
therapy  or  medical  procedure  to  be  valid,  it  must  be  competent,  knowl- 
edgeable, and  voluntary.*^     As  explained  in  Kaimowitz  v.  Michigan 


43.  Schloendorff  v.  Society  of  N.Y.  Hosps.,  21)  N.Y.  125,  129.  105  N.E.  91,  "SS 
(1914). 

44.  Nolan  V.  Kechijian.  75  R.l.  IW.  64  A.2d  866  (1949). 

45.  Canterbury  v.  Spence.  464  F.2d  772,  7«3  (D.C.  Cif.).  ceri.  denicj.  409  U.S. 
1064  (1972):  Shelter  v.  Rochclle,  2  -Ariz.  App.  358.  409  P. 2d  74  (1965).  inodificd  on 
other  gioiiiids.  2  Ariz.  App.  607,  411  P.2d  45  (1966):  J.  Katz.  ExPhRiMhNTATiON  with 
Human   Blings  523    (1972).  ivvkwcd.  Boyd.   Book   Review,  62  Calif.  L.   Rev.  300 

•  (1974):  Waltz  &  Scheuneman.  Injoimcd  Consunt  lo  Theiapy.  64  Nw.  U.L.  Rev.  628 
(1969);  Comment,  Injunmd  Consent  in  Medical  Mtilpniciice,  55  Calif.  L.  Rev.  1396 
(1967);  Note.  KcMiiicluiinv  lnl»rnwd  Con.\cnl:  Lcnal  Therapy  for  the  Ooctor-Pulient 
/eW«/iom///>,  79  Yall  L.J.  1533  (1970). 

A  discussion  and  thorouuh  analysis  of  available  remedies  is  beyond  trie  scope  ot 
this  Article,  it  should  be  noted,  fiowcvcr.  that  monetary  damages  may  not  be  the  only 
remedy  available  lo  a  successful  lorl  plaiiiliff.  Where  Ihc  resulting  harm  of  a  threatened 
tort  would  be  irreparable,  injunctive  relief  may  issue.  See  D.  Dobbs,  Hanorook  on  the 
Law  of  RtMKDiES  S  7.4  (1973).  Thus,  under  certain  circumstances,  an  avcrsive  condi- 
tioning program  might  be  enjoined.  For  a  discussion  of  available  remedies  under  non- 
tort  theories,  see  discission  note  145  infra.  ,,  ,,  c  ,   ,w    -,n^-,    ->,>ti 

46.  See  Kaimowitz  v.  Michigan  Dep't  of  Mental  Health.  42  U.S.L.W.  2063,  -063- 
64  (C.A.  72-19434-AW,  Cir.  Ct.  Wayne  County,  Mich.,  July  10,  1973)  (partial  report). 

47.  W.  Prosser.  LawofTorts  §  9.  at  36  (4ih  ed.  1971). 

49."  Kaimowitz  v.  Michigan  Dep't  of  Mental  Health.  42  U.S.L.W.  2063,  2063-64 
(C.A.  73-19434-AW.  Cir.  Ct.  Wayne  County,  Mich..  July  10,  1973);  Note,  ii/prrt  note 
10,  at  668  The  regulation  implementing  the  exp.-rimental  sections  of  the  Food,  Drug 
and  Cosmetic  Act,  21  V.S.C.  ii  M)\-')2  (  1970).  slates:  ••Consent'  means  that  the  per- 
son involved  has  legal  capacity  lo  give  consent,  is  so  siiuated  as  lo  be  able  to  exercise 
free  power  of  choice,  and  is  provided  with  a  fair  explanation  of  pertinent  information 
concerning  ihe  [experiment].   .  .  ."    21  C.F.R.  §  130.37(li)  (1973), 
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Department  of  Mental  Health:'!'' 

The  involuntarily  detained  mental  patient  must  have  legal  capacity 
to  give  consent.  He  must  be  so  situated  as  to  be  able  to  exercise 
free  power  of  choice  without  any  element  of  force,  fraud,  deceit, 
duress,  overreaching,  or  other  ulterior  form  of  restraint  or  coer- 
cion. He  must  have  sufficient  knowledge  and  comprehension  of 
•the  subject  matter  to  enable  him  to  make  an  understanding  deci- 
sion.^^ 

The  Kaimowitz  court  held  that  competency  or,  phrased  differently, 
capacity  to  give  consent  requires  the  ability  of  the  subject  to  "ra- 
tionally understand  the  nature  of  the  procedure,  its  risks  and  other 
relevant  information.""-  This  formulation  is  an  analogue  of  the  legal 
tests  used  to  determine  whether  a  person  is  competent  to  stand  trial  or 
to  maintain  his  property." '•  The  adoption  of  this  test  for  informed  con- 
sent is  consistent  with  the  legal  trend  which  recognizes  that  many 
mental  patients  and  most  prisoners  are  competent  for  most  purposes 
and  which  leaves  their  civil  rights  intact  insofar  as  they  are  competent 
to  exercise  such  rights."'^  The  practical  implementation  of  this  stand- 
ard, however,  presents  numerous  difficulties.''"' 

The  second  requirement  is  that  the  consent  be  knowledgeable.  In 
battery  actions,  the  amount  of  information  which  is  necessary  for  a 
patient  to  make  a  knowing  decision  turns  on  the  doctor's  duty  to  dis- 
close. Uninformed  consent  is  tantamount  to  no  consent  at  all.^*  In 
most  jurisdictions,  the  doctor's  duty  to  disclose  information  about  a 
particular  medical  procedure  is  established  by  the  generally  accepted 


50.  42  U.S.L.W.  2063  (C.A.  73-19434-AW.  Cir.  Ct.  Wayne  County,  .Mich.,  July  10. 
1973). 

51.  /(/.  (mateiiiil  not  reported  in  U.S.L.W.)  This  standard  was  based  upon  the 
Nuremberg  Code. 

52.  /(/.  at  2064. 

53.  iV-e  S.  Br\kcl  &  R.  Rock.  The  MtNTALLY  Disabled  and  the  Law  303-14,  408- 
21  (1971). 

54.  /</.  at  155-72.  iVe  Knechl  v.  Gillman,  488  F.2d  1136  (8th  Cir  1973):  Winters 
V.  Miller,  446  F.2d  65  (2d  Cir.).  ccrl.  Jcnicil.  404  U.S.  985  (1971);  Wyatt  v.  Stickney. 
344  F.  Supp.  373  &  387  (.M.D.  ,Ma.  1972).  <;//■</  aw/j  iinni..  Wvatt  v.  Aderholt,  503  F.2d 
1305  (5lh  Cir.  1974);  Henry  v.  Ciccoie,  315  f.  Supp.  SS9  (W.D.  Mo.  !970). 

55.  For  a  discussion  oi'  the  difficulties  in  meastiring  competency  and  a  review  of 
various  standards  for  competcncv.  see  text  ifi  notes  1X3-99.  161-79  infra. 

56.  Darrah  v.  Kite.  32  App'.  Div.  2d  208.  210-!!.  301  N.Y.S.2d  286,  290  (1969). 
See  Shelter  v.  Rochelle.  2  Ariz.  App.  358.  409  P. 2d  74  (1965).  modified  on  oilier 
f-rountls.  2  Ariz.  App.  607,  411  P. 2d  45  (1966);  Fiorentino  v.  Wenger.  26  App.  Div. 
2d  693,  272  N.Y.S.2d  557  (1966).  rcrV  in  part.  19  N.Y.2d  407.  227  N.E.2d  296.  280 
N.Y.S.2d  373  (1967).  In  contrast  to  a  battery  action,  an  informed  consent  action  for 
negligence  focuses  exclusively  on  the  knowledge  component  of  the  consent  requirement 
and  on  the  doctor's  duty  to  inform  the  patient  of  collateral  risks.  The  doctor  may  be 
held  liable  foj-  a  negligent  gailure  to  properly  inform  the  patient.  W.  Prossfr,  supra 
note  47,  S  32.  at  165.  Sec' scncrallv  Note,  f-'ailurc  lo  Inform  as  Medical  Malpractice. 
23  Vand.  L.  Rrv.  754  (1970);  Note,  supra  note  45.  The  battery  plaintiff  also  niust 
show  that  there  is  a  causal  relation  between  the  failure  to  disc'osc  and  the  specific  injuiy 
that  resulted  from  the  occurrence  of  an  undisclosed  risk.  Waltz  &  Schcuneman,  supra 
note  45,  at  646. 
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professional  standards  of  practice  in  effect  in  the  community.'''  In 
contrast,  courts  in  some  jurisdictions'"*  and  recent  commentators''''  have 
stated  that  the  doctor  should  disclose  whatever  information  the  patient 
reasonably  needs  to  know  in  order  to  make  an  intelligent  decision. 
With  regard  to  experimental  and  dangerous  procedures,  these  stand- 
ards merge.''"  Customary  practice  in  the  medical  community  is  to 
make  every  effort  to  provide  as  much  information  as  possible  about 
experimental  procedures  so  that  a  patient  can  reasonably  make  an  in- 
telligent decision.'"'' 

Finally,  a  valid  consent  must  be  voluntary.  This  requirement 
simply  means  that  the  client  should  be  able  to  decide  freely  whether 
he  wishes  to  undergo  the  procedure.  His  decision  should  not  be  influ- 
enced through  the  intervention  of  any  overt  or  indirect  element  of 
force,  fraud,  deceit,  duress,  overreaching,  or  other  ulterior  form  of 
constraint  or  coercion.''-'  While  the  voluntariness  requirement  can  be 
stated  simply,  it  too  presents  complex  questions  in  actual  application. 
Particularly  troublesome  are  the  potentially  coercive  effects  of  continued 
confinement.'^* 

In  concluding  this  brief  summary  of  therapists'  duties  under  the 
common  law,  it  is  important  to  note  that  there  are  privileges  and  im- 
munities protecting  a  therapist  against  liability  for  using  procedures 
without  informed  consent.  The  doctrine  of  privilege  may  protect  a 
therapist  from  what  would  otherwise  be  deemed  a  tort.®*  When  the 
doctrine  applies, 

it  signifies  that  the  defendant  has  asked  to  further  an  interest  of 
such  social  importance  that  [the  interest]  is  entitled  to  protection, 
even  at  the  expense  of  damage  to  the  plaintiff.    He  is  allowed  frce- 

57.  See,  e.g..  Shelter  v.  RochcUe,  2  Ariz.  App.  358,  370,  409  P.2d  74,  86  (1965). 
modified  on  oilier  arounds,  2  Ariz.  App.  607,  411  P.2d  45  (1966):  Aiken  v.  Clary,  396 
S.\V.2d  668  (Mo.  1965);  Hunt  v.  B.adsha'w,  242  N.C.  517,  88  S.E.2d  762  (1955);  cf. 
"Medical  Malpractice  Litigation:  Partial  Abrogation  of  the  Locality  Rule,"  15  Ariz.  L. 
Rev.  595,  840  (1973). 

58.  See  Canterbury  v.  Spence.  464  F.2d  772  (D.C.  Cir.).  cert,  denied,  409  U.S.  1064 
(1972):  Getchcll  v.  Mansfield,  260  Ore.  174,  489  P.2d  953  (1971). 

59.  Waltz  &  Scheuneman,  .■^upra  note  45,  at  635-38:  Note,  supra  note  45,  at  1559. 

60.  See  Fiorentino  v.  Wenuer,  26  App.  Div.  2d  693.  272  N.Y.S.2d  557  (1966),  rev'd 
in  part,  19  N.Y.2d  407,  227  N.E.2d  296,  280  N.Y.S.2d  373  (1967). 

61.  E.g..  Am.  Medical  Ass'n  DtCLARATioN  of  Helsinki  and  Ethical  Guidelines 
FOR  Clinical  Investigation  (1966):  Am.  .Medical  Ass'n  Principles  of  Medical  Ethics, 
132  J.  Am.  Medical  Ass"n  1090  (1946):  Latimer,  Eihical  and  Legal  Aspects  of  Medical 
Research  on  Human  Beings.  35  J.  Pub.  L.  467  ( 1954). 

62.  See  Kaimowitz  v.  Michigan  Dep't  of  Mental  Health.  42  U.S.L.W.  2063.  2064 
(C.A.  73-19434-AW,  Cir.  Ct.  Wayne  County,  Mich..  .luly  10.  1973).  The  precise  mean- 
ing of  the  elements  of  voluntariness  in  the  context  of  tort  law  and  medical  procedures 
has  not  been  extensively  explored  in.  the  cases.  Sec  Waltz  &  Scheuneman.  .supra  note 
45,  at  643.  The  reason  for  this  underdevelopment  is  probably  that  the  patient  subjected 
to  involuntary  treatment  is  rarely  in  a  position  to  present  a  grievance  to  the  courts. 

63.  For  discussion  of  the  problem  of  securing  truly  voluntary  consent  in  institu- 
tions, see  text  &  notes  201-15  infra. 

64.  W.  Prosser,  supra  note  47.  §  16,  at  98. 
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dom  of  action  because  of  his  own  interests,  or  those  of  the  public 
require  it,  and  social  policy  will  best  be  served  by  permitting  it."' 

For  example,  consent  is  not  required  under  tort  law  if  there  is  an 
emergency,""  action  in  this  situation  being  considered  privileged."' 
Thus,  to  the  extent  that  statutes  or  judicial  decisions  sanction  inter- 
vention by  the  therapist  in  certain  circumstances,  liability  will  not  be 
imposed."'' 

In  addition  to  privileges,  traditional  tort  law  also  recognizes 
certain  immunities  to  liability  for  tortious  conduct.  Under  the  com- 
mon law,  this  immunity  shields  executive  officials  in  high  ranking  po- 
sitions as  well  as  legislative  and  judicial  officials.""  Generally,  their 
immunity  is  absolute  so  long  as  they  arc  acting  within  the  scope  of 
their  duties,  even  to  the  extent  of  protecting  them  against  malicious 
actions.'"  Traditionally,  the  application  of  the  immunity  doctrine  to 
subordinate  state  officials,  although  less  absolute,  generally  has  pro- 
tected officials  exercising  discretionary  judgment  within  the  scope  of 
their  duties  and  often  has  provided  absolute  protection  except  in  cases 
where  the  person  alleging  tortious  conduct  can  prove  actual  malice." 

Moreover,  many  of  the  behavioral  procedures  which  are  utilized  in 
mental  institutions  and  prisons,  such  as  positive,  reinforcement  through 
smiles  or  verbal  encouragement,  do  not  involve  a  touching  of  the 
Client.  Hence,  they  would  provide  no  liability  for  assault  and  battery. 
It  should  be  noted,  howev-er.  that  tort  theories  which  do  not  require 
physical  contact  could  provide  a  means  for  imposing  liability  upon 
the  applied  behavior  analyst.  Although  not  previously  applied  in  this 
context,  such  traditional  torts  as  invasion  of  privacy'-  or  intentional 
infliction  of  severe  emotional  distress'^  could  provide  grounds  for  a 
claim.  Additionally,  even  where  there  may  be  no  basis  for  a  battery 

65.  Id. 

66.  See.  e.v..  Preston  v.  Hubbell.  87  Cal.  App.  2d  5^.  1%  P.2d  113  (Ct.  App.  1948); 
Delahunt  v.  Finton,  244  Mich.  226.  221  N.W.  168  (1928);  Schloendorff  v.  Society  of 
N.Y.  Hosps.,  21 1  N.Y.  125,  105  N.E.  92  (1914). 

67.  W.  Prosser,  supra  note  47.  §  18,  at  103. 

68.  For  cx.implc.  privileges  protecting  therapists  and  institutional  employees  from 
liability  might  be  recognized  in  sitiuitions  where  an  inmate  is  physically  restrained  for 
his  own  protection  or  the  protection  of  other  inmates.  They  also  m-ghl  be  recognized 
in  situations  where  physical  contact  is  necessary  to  care  for  an  incompetent  patient. 
See  genenillv  W.  PROSStR,  supra  note  47.  §  16. 

69.  III.  §  132.  at  987-88. 

70.  /(/.  at  987;  Comment,  Or/7  Liability  of  Subonlinate  Slale  Officiah  Under  the 
Federal  Civil  Rights  Ads  and  the  Doctrine  of  Oflicial  Immitnily,  44  CaLIF.  L.  Rev.  887, 
888  (1956). 

71.  W.  Prosser.  supra  note  47.  S  132,  at  989;  Comment,  supra  note  70,  at  889. 
However,  when  a  damage  action  is  brought  under  the  Civil  Rights  Act  of  1871.  42 
U.S.C.  §  1983  (1970),  for  violation  of  constitutional  rights  under  color  of  state  law. 
the  trend  has  bc:n  to  severely  abridge,  if  not  eliminate,  the  doctrine  of  immunity  and 
to  require  a  defense  of  "gootl  faith  and  probable  cause."  See  discussion  note  145  infra. 

11.    See  neneuiHy.  W.  Pkossir,  supra  note  47,  !t  117. 
73.    See  generally  id.  §  12. 
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charge,  liability  could  be  imposed  for  any  injuries  caused  by  negli- 
gent treatment.'" 

While  the  doctrines  of  privilege  or  immunity  may  insulate  the 
therapist  from  liability,  it  should  be  emphasized  that  the  protection 
■  which  they  provide  varies  considerably  from  state  to  state.  Moreover, 
in  recent  years  the  immunity  accorded  therapists  has  been  seriously 
undercut  by  the  enactment  of  statutorj'  provisions  imposing  personal 
liability  on  those  committing  certain  abuses  in  mental  institutions.'"' 
This  protective  trend  can  be  expected  to  continue,  and  it  may  even 
be  extended  to  the  prison  context.  While  the  absence  of  experience 
in  the  application  of  tort  theories  to  total  institutions  precludes  gener- 
alizations, potential  bases  for  such  claims  exist,  and  the  applied  be- 
havior analyst  or  other  therapist  should  not  presume  that  he  is  im- 
mune from  liability. 

C.  The  Constitutional  Duty 

One  of  the  first  indications  that  the  procedures  of  applied  be- 
havior analysts  would   be  subject  to  constitutional  limitations  came 
with  the  decision  of  the  federal  district  court  in  Wyatt  v.  Stickney!"^ 
This  was  the  first  judicial  opinion  to  impose  limitations  on  applied 
behavior  analysis  per  se,  as  distinguished  from  the  broader  range  of 
therapies.     In  establishing  a  comprehensive  set  of  standards  for  the 
right  to  treatment  of  the  mentally  retarded,  the  Wyatt  court  held  that: 
Behavior  modification  programs  involving  the  use  of  noxious  or 
aversive  stimuli  shall  be  reviewed  and  approved  by  the  institution's 
Human  Rights  Committee  and  shallbe  conducted  only  with  the  ex- 
press and  informed  consent  of  the  affected  resident,  if  the  resident 
is  able  to  give  such  consent,  and  of  his  guardian  or  next  of  kin, 

74.  A  separate  tort  exists  for  malpractice  or  negligence  in  using  a  behavioral  proce- 
dure. It  is  the  iluty  of  an  attending  physician  to  use  reasonable  skill  and  care  for  the 
safety  and  well-being  of  the  patient.  W.  Prosser,  supra  note  47,  §  32,  at  162.  The 
duly  is  based  on  the  physician-patient  relationship,  which  is  the  result  of  a  consensual 
transaction,  and  applies  even  if  the  service  rendered  is  gratuitous  or  if  the  physician  is 
employed  by  a  third  person,  hi.  An  examination  of  the  therapist's  duties  in  applying 
a  particular  procedure,  as  distinguished  from  his  duties  in  deciding  whether  to  employ 
a  procedure  at  all,  is  bevond  the  scope  of  this  Article. 

75.  See.  e.v..  Akiz.  Rhv.  Stat.  Ann.  §  36-516(B)  (1974);  Fla.  Stat.  Ann.  § 
394.459(13)  (Supp.  1975). 

76.  344  F.  Supp.  373  &  387  (M.D.  Ala.  1972),  afftl  sub  nom.,  WyaU  v.  Adcrhott, 
503  F.2d  1305  (5ih  Cir.  1974).  Sec  aho  discussion  of  Clonce  v.  Richardson,  379  F. 
Supp.  338  (W.D.  Mo.  1974),  see  text  &  notes  230-32  infra.  For  a  discussion  of  the 
constitutional  bases  for  the  right  to  refuse  certain  forms  of  therapy  or  rehabilitation,  see 
Individual  Rights,  supra  note  2:  Nat'l  Institute  op  Mental  Health,  Development 
and  LrciAL  Rrr.ULAnoN  or  Coircive  Bhiavior  Modii  ication  Techniques  with  Of- 
fenders (DHEW  Pub.  No.  (HSM)  73-9015.  1971);  Kassirer.  supra  note  10;  Moya  & 
Achlenbcrg,  lieluivinr  Modificalioii:  Le<;cj!  Limitations  on  Melliods  and  Coals,  50 
Notre  Damp  Law.  230.  23K-4K  (1974);  Sh;ipiro,  Lenislatint;  ihc  Control  of  Behavior 
Control:  Aiitonoinv  and  tile  Coercive  Use  of  Organic  Therapies,  47  S.  CaL.  L.  Rev. 
237,  253-307  ( 1974);  Note,  supra  note  49,  at  655-67. 
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after  opportunities  for  consultation  with  independent  specialists  and 
with  legal  counsel.  Such  behavior  modification  programs  shall  be 
conducted  only  under  the  supervision  of  and  in  the  presence  of  a 
Qualified  Mental  Retardation  ProfessioBal  who  has  had  proper 
training  in  such  techniques.'^ 

Although  the  Wyatt  court  granted  confined  mentally  ill  and 
mentally  retarded  patient.'!  in  Alabama  the  right  to  refuse  to  partici- 
pate in  certain  behavioral  programs,  the  constitutional  basis  for  its 
ruling  was  not  indicated.  Thus,  this  Article  will  explore  possible 
constitutional  bases  which  might  limit  the  power  of  the  state  to  im- 
pose behavioral  procedures  upon  unwilling  or  incompetent  prisoners  or 
mental  patients.  Recent  cases  which  may  indicate  the  beginning  of 
judicial  recognition  of  the  right  to  refu.se  treatment  or  rehabilitation 
will  be  discussed  in  connection  with  the  particular  constitutional 
provisions  upon  which  they  were  primarily  decided.''* 

1.  Provicions  Uhich  Nay  Impose  Limitation  upon  Envorced 
Therapy.  . 

(a)     The  right  to  physical  and  mental  privacy  and  autonomy. 

The  right  to  privacy  has  received  extensive  comment  in  scholarly  jour- 
nals.'''   The  concept  was  first  enunciated  in  an  article  by  Samuel  Warren 
and  Louis  Brandeis  which  as.serted  that  citizens  of  the  body  politic 
have  a  right  "to  be  left  alone."    When  Brandeis  became  a  Supreme  Court 
justice  he  took  the  opportunity  to  further  the  right  to  privacy  in  his 
now  famous  dissent  in  Olmsteud  v.  United  States.'"'    Noting  that  "[a]d- 
vances  in  the  psychic  and  related  sciences  may  bring  means  of  explor- 
ing unexpressed  beliefs,  thoughts  and  emotions,'"^'  he  maintained  that* 
The  makers  of  our  Constitution  undertook  to  secure  conditions  fa- 
vorable to  the  pursuit  of  happiness.     They  recognized  the  signifi- 
cance of  man's  spiritual  nature,  of  his  feelings  and  of  his  intel- 
lect. .  .  .    They  sought  to  protect  Americans  in  their  beliefs,  their 
thoughts,  their  emotions  and  their  sensations.     They  conferred,  a^ 
against  the  Government,  the  right  to  be  let  alone — the  most  com- 

77.  344  F.  Supp.  at  400  (emphasis  added).  This  standard  was  subsequently  re- 
vised.   See  discussion  note  2?4  hijia. 

78.  In  addition  to  the  cases  described  in  this  Article,  the  right  to  refuse  drugs  and 
electroconvulsive  therapy  is  being  challenged  in  several  cases  presently  in  litigation. 
See,  e.p..  Sauder  v.  McGuire.  No.  74-2034  (3d  Cir..  appeal  docketed  Oct.  17.  1974) 
(drugs).  In  Doe  v.  Younger.  C.A.  No.  14407  (4th  Disl.  Cal.  Cl.  App..  undated),  plain-  ' 
tiffs  arc  challenging  recent  California  legislation  legulaling  psychotherapy  and  electro- 
convulsive therapy.  Excessive  medication  as  a  means  for  "coiilrolling  excited  behavior" 
rather  than  as  a  part  of  an  ongoing  psvchothcinpv  piogram.  has  already  been  held  un- 
copstitutional.  Nelson  v.  Heviie,  491  F.2d  3.^2  (7lh  Cir.  1974);  VVclscli  v.  likens.  373 
F.  Supp.  4S7  (D.  Minn.  1974). 

79.  Warren  &  Hrandeis.  The  Ri^'ht  i6  Privacy.  4  Harv.  L.  Rev.  193  (1890).  See 
generally  A.  Wistin.  Privacy  and  Fri  utx>M  (  19^8):  Offici  of  SciLNCt  and  Tlchnol- 
oc.Y.  Privacy  and  BniAvroR^L  Research  (1967);  Fried.  Privacy.  77  Yale  L.J.  475 
(1968):  Pound.  Iiiiercsi.\  of  I'ersoiuiliiv.  28  Harv.  L.  Rev.  343  (1915);  Ruebhausen  & 
Brim.  Privncy  and  Uihiivioral  Raeurch,  65  CoLUM.  L.  Rtv.  1  184  (1965). 

SO.    277  U.S.  438  (1928).  '      "  . 

81.    /(/.  at  474  (Brandeis,  J.,  dissenting). 
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prchcnsivc  of  rights  and  the  right  most  valucil  of  civilized  men.  To 
jjrotect  that  right,  every  unjustifiable  intrusion  by  the  Government 
upon  the  privacy  of  the  individual,  wiiatever  the  means  employed, 
must  be  deemed  a  violation  of  the  Fourth  Amendment. ''-' 

This  concept  was  greatly  advanced  by  the  later  Supreme  Court 
opinion.  CrLswoUl  v.  Connccficut',^^  in  which  the  Court  held  that 
a  Connecticut  statute  aimed  at  'educing  illicit  sexual  conduct  by 
prohibiting  the  v.<z  of  coiilraccptivcs  violated  a  right  to  marital  priva- 
cy. Justice  Douglas,  writing  for  a  plurality  of  the  Court,  held  that 
various  guarantees,  such  as  the  first  amendment's  right  of  associa- 
tion, the  third  amendinent's  prohibition  against  quartering  soldiers  in 
any  house  in  peace  time,  the  fourth  amendment's  prohibition  against 
unreasonable  searches  and  seizures,  the  fifth  amendment's  protection 
against  self-incrimination,  and  the  ninth  amendment's  provision  that 
the  enumeration  of  certain  rights  in  the  Constitution  does  not  deny 
or  disparage  others  retained  by  the  people,  create  "zones  of  privacy," 
one  of  which  relates  to  marital  conduct.^'  In  the  recent  abortion  de- 
cision, Roe  V.  Wadc'.'^''  the  Supreme  Court  reaffirmed  the  constitu- 
tional dimensions  of  privacy  as  a  protected  right  "whether  .  .  . 
founded  in  the  Fourteenth  Amendment's  concept  of  personal  liberty 
and  restrictions  upon  state  action  ...  or  ...  in  the  Ninth  Amend- 
ment's reservation  of  rights  to  the  people."""  In  his  concurring  opin- 
ion, Justice  Douglas  stated  that  the  concept  of  liberty  includes:  "'the 
autonomous  control  over  the  development  and  expresssion  of  one's 
intellect,  interests,  tastes,  and  personality.'"^' 

Closely  related  to  the  right  to  mental  privacy  is  the  right  to 
mental  autonomy,  which  has  been  conceptualized  as  an  aspect  of  the 
first  amendment's  protection  of  free  speech.  If  the  first  amendment 
protects' the  communication  of  ideas,  it  must  necessarily  protect  as  a 
fundamental  right  "a  person's  power  to  generate  thought,  ideas  and 
mental  activities — his  freedom  of  mentation."'"''  Support  for  this  position 
also  can  be  found  in  an  early  concurring  opinion  by  Justice  Bran- 
deis  in  Whitney  v.  California:  ''•* 

82.  III.  M  47S   (Brandcis.  J.,  dibsenting). 

83.  381  U.S.  479  (1965). 

84.  /</.  at  484.  !n  Eisenstacit  v.  Baird.  405  U.S.  438  (1972).  the  GriswolJ  holding 
was  extended  to  include  the  rir.ht  of  any  individual,  married  or  single,  to  be  free  from 
unwairanlcd  invas  rn^  hv  the  vt.-.ic  in  the  area  of  contraception. 

85.  410  U.S.  113  (1973). 

86.  W.  at   153. 

87.  /(/.  at  211  (Douglas,  J.,  concurring). 

88.  Shapiro,  siipiu  note  76.  at  255-56.    See  also  Shapiro,  The  Uses  of  Behavior  Con- 
trol Tcchnhjiics:  A  Response.  1  ISSUES  IN  CRIMINOLOGY  55,  68-78  (1972);  Note,  supra  , 
note  10.  at  661-64. 

89.  274  U.S.  357  (1927). 


692 


1975]  LEGAL  REGULATION  OF  BEHAVIOR  MODIFICATION  59 

Those  who  won  our  independence  believed  tliat  the  final  end  of  the 
State  was  to  make  men  free  to  develop  their  faeulties;  and  that  in 
its  go'vornmcnt  the  deliberative  forces  should  prevail  over  the  arbi- 
trary. They  believed  that  jrccdoin  to  think  as  you  will  and  to  speak 
as  you  think  are  means  indispensable  to  the  discovery  and  spread 
of  political  truth  .  .  .  ."" 

The  most  directly  relevant  Supreme  Court  case  for  the  estab- 
lishment of  both  mental  privacy  and  mental  autonomy  is  Stanley  v. 
Georgia,''^  in  which  the  Supreme  Court  held  that  the  first  amend- 
ment limits  the  power  of  the  state  to  control  obscenity  within 
private  homes.  According  to  Justice  Marshall,  "Our  whole  constitu- 
tional heritage  rebels  at  the  thought  of  giving  govcrnmer.t  the  power  to 
control  men's  minds.  .  .  .'■'-  Whatever  the  power  of  the  stale  to  con- 
trol public  dissemination  of  ideas  inimical  to  the  public  morality,  it 
cannot  constitutionally  premise  legislation  on  the  desirability  of  con- 
trolling a  person's  private  thoughts.'"''' 

In  at  least  two  cases.  Kaimowitz  v.  Michigan  Department  oj 
Mental  Health"'  and  Mackey  v.  Procunier,''''  lower  courts  have  rec- 
ognized a  right  to  mental  privacy  and  autonomy  which  carries  be- 
yond the  privacy  of  the  home  and  into  an  institutional  setting.  In 
Kaimonitz,  tlie  patient — called  "John  Doe"  to  protect  his  identity — had 
been  committed  for  17  years  as  a  criminal  se.xual  psychopath.  Doe  had 
signed  an  infonr.c-d  consent  form  to  becon^.e  a  subject  in  an  experimental 
psychosurgery  program  aimed  at  ameliorating  destructive  behavior,  and 
his  participation  in  the  experiment  had  been  approved  by  two  separate 
tlirce-man  review  committees — a  scientific  review  committee  and  a 
human  rights  review  committee — which  had  approved  the  scientific 
worthiness  of  the  study  and  had  validated  the  consent  obtained  from 
Doe.  Despite  an  apparently  willing  experimental  subject,  suit  was  filed 
by  a  legal  assistance  lawyer  and  the  Medical  Coinmittee  for  Human- 
Rights,  on  the  grounds  that  the  proposed  experiment  was  in  violation  of 
public  policy  and  the  state  and  federal  constitutions.'"' 


90.  III.  at  375  (Biandcis,  J.,  concunins)  (emphasis  adtiecl). 

91.  .194  U.S.  557  (196')).  Altliouiih  the  thrust  (<f  Stanley  is  no  doubt  broader,  the 
holding  in  that  case  is  limited  to  the  rights  of  a  man  "sitting  alone  in  his  own  house, 
to  decide  what  books  he  wished  to  read  or  films  he  wished  to  watch."    Id.  at  565. 

92.  Id. 

93.  Id.  at  566. 

94.  42  U.S.I..W,  2063  (C.A.  73-l94?4-A\V.  Cir.  Cl.  Wayne  County.  Mich..  July  10. 
1973).  For  an  exhaustive  discussion  of  Kainumilz  and  its  ramifications,  see  Nate.  Kai- 
mowiiz  V.  Drparniicni  of  Mc.'iUi!  llciiilh:  A  Ri:;hl  u>  Kc  Free  fioin  FxperinieiiUil  Fsy- 
chosiiiverv.  54  B.U.L.  Rr  v.  215.  301   (1974). 

95.  477  F.2d  877  (9th  Cir.  1973). 

96.  During  the  course  of  this  litigation,  the  court  held  that  \hz  criminal  sjvual  fsv- 
chopath  statute  under  which  Doe  originally  had  been  d»taineu  was  untonsiuutional,  and 
accordingly.  Doe  was  released.  In  addition,  the  publicity  created  by  thelavs'suit  caused 
the  Director  of  the  Department  of  Mental  Health  to  stop  funds  for  the  research  project, 
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The  Kaimowitz  court  explored  several  related^  but  separable 
•  constitutionally-protected  rights  which  could  be  violated  by  an  intru- 
sive procedure  such  as  psychosurgery.'''  Of  particular  importance  was 
the  court's  explicit  recognition  that  the  rights  to  mental  privacy  and 
autonomy  play  an  impo'-tant  role  in  regulating  the  delivery  of  treat- 
ments, incliKiing  behavioral  procedures  in  mental  institutions  and  pri- 
sons. Addressing  first  the  right  to  mental  autonomy,  the  judges  ex- 
plained: 

A  person's  mental  processes,  the  communication  of  ideas,  and  the 
generation  of  ideas  come  within  the  ambit  of  the  First  Amendment. 
To  the  extent  that  the  First  Amendment  protects  the  dissemination 
of  ideas  and  the  expression  of  thoughts,  it  equally  must  protect  the 
individual's  right  to  generate  ideas.  .  .   . 

Freedom  of  speech  and  expression,  and  the  right  of  ail  men 
lo  disseminate  ideas,  popular  or  unpopular,  are  fundamental  to  or- 
dered liberty.  Government  has  no  power  or  right  to  control  men's 
minds,  thoughts,  and  expressions.  .  .   . 

For,  if  the  First  Amendment  protects  the  freedom  to  express 
ideas,  it  necessarily  follows  that  it  must  protect  the  freedom  to 
generate  ideas.  Without  the  latter  protection,  the  former  is  mean- 
ingless.""* 

""Later,  addressing  the  right  to  mental  privacy,   the  Kaimowitz  court 
stated: 

There  is  no  privacy  more  deserving  of  constitutional  protec- 
tion than  that  of  one's  mind.  .  .  . 

Intrusion  into  one's  intellect,  when  one  is  involuntarily  de- 
tained and  subject  to  the  control  of  institutional  authorities,  is  an 
intrusion  into  one's  constitutionally  protected  right  of  privacy.  If 
one  is  not  protected  in  his  thoughts,  behavior,  personality  and  iden- 
tity, then  the  right  of  privacy  becomes  meaningless.''-' 

In  Mackey  v.  Prociinier,'"'"  the  Ninth  Circuit  Court  of  Appeals 
expressed  a  similar  view.  Petitioner  Mackey,  who  was  a  state  pris- 
oner in  California,  had  consented  to  being  sent  to  the  California 
Medical  Facility  at  Vacaville  for  the  purpose  of  undergoing  electro- 
convulsive therapy.""  The  Vacaville  staff  had  allegedly  been  en- 
gaged in  medical  and  psychiatric  experimentation  with  aversive  treat- 


and  the  investigatO'^  dioppcd  their  plans  to  pursue  their  research.  Thus,  the  defendants 
argued  that  the  maUir  was  moot,  hut  the  court  held  that  since  there  was  nolhiiig  that 
would  prevent  the  expeiinicntal  program  from  bcmg  instituted  in  the  future,  the  matter 
was  still  ripe  for  declaratory  judgment. 

97.    .Sec  text  accompanving  notes  20O-O.'5  /;(//((.' 

ys.  /(/.  ■    ^ 

99.    I(t. 

)00.    477F.2d877  (9th  Cir.  1973). 
101.    Id. 
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ment  of  criminal  offenders,  including  the  use  of  succinycholine,  a  breath- 
stopping  and  paralyzing  "fright  drug."  The  stated  purpose  of  this 
experimentation  was  to  ascertain  whether,  by  evoking  fright  and  inflict- 
ing pain  accompanied  by  psychological  suggestion,  behavior  patterns 
could  be  affected. '"- 

Mackey  alleged  that  while  at  Vacaville,  without  his  consent  and 
not  as  a  part  of  the  shock  treatment  to  which  he  had  consented,  he 
was  administered  succinycholine.  He  charged  the  defendants  with 
"  'deliberate  and  malicious  intentional  iniliction  of  mental  and  emo- 
tional distress,  causing  plaintiff  great  pain  of  body  and  mind,  result- 
ing in  a  severe  disturbance.'"'"'  Reversing  a  lower  court's  dismissal 
of  Mackey's  complaint,  the  court  of  appeals  asserted  that:  "|P]roof  of 
[Mackey's  allegations]  could  .  .  .  raise  serious  constitutional  ques- 
tions respecting  cruel  and  unusual  punishment  or  impermissible  tink- 
ering with  the  mental  processes.""" 

(b)  The  eis;hth  amendment.  Another  possible  basis  for  limiting 
the  power  of  the  state  to  impose  behavioral  procedures  upon  unwilling 
or  incompetent  prisoners  or  mental  patients  is  the  eighth  amend- 
ment's proscription  of  cruel  and  unusual  punishment.  Relying  on  the 
eighth  amendment,  the  judiciary  has  prohibited  some  of  the  most  of- 
fensive features  of  institutional  life  traditionally  imposed  upon  pris- 
oners. Under  this  amendment,  petitioners  have  successfully  attacked 
corporal  punishment,'"^  inadequate  medical  care,""'  solitary  confine- 
ment.'"' guard  assaults,'"*'  and  institutional  conditions  in  toto."''' 

Despite    this    record    of   judicial    intervention,    the   reluctance   of 


102.  t,l.  at  878  n.l. 

103.  I,L  at  877. 

104.  III.  (emphasis  addeil).  See  also  Runnels  v.  Rosendale.  499  F.2il  TSi  (9lh  tir. 
1974).  In  Huiincls.  the  court  noted:  "A  consiitutionally  ppolected  right  lo  be  secure 
in  the  privacy  of  one's  own  body  airainst  invasion  by  the  state  except  where  necessary 
to  support  a  compcllint;  st.ilc  interest  has  been  re(;oi;ni;'cd."  /</.  at  735.  and  held: 

A!lct.'.-i|ions  lliat  prison  medical  personnel  performed  major  surtiical  pro- 
cedures upon  the  body  of  an  inmate,  without  liis  consent  and  over  his  known 
objections,  th.it  were  not  required  to  preserve  his  life  or  fuither  a  compellinf: 
interest  of  imprisonment  or  prison  security,  may  foiesliailow  proof  of  conduct 
violative  of  liyhts  under  the  Kourteenlh  Amendment  sufficient  to  justify  judg- 
ment under  the  Civil  Rights  Act. 

105.  Sei'  Wheeler  v.  Glass,  473  F.2d  9S3  (7th  Cir.  1973);  Jackson  v.  Bishop.  404 
F.;d  571  (8th  Cir.  1968). 

106.  Sec  Runnels  v.  Rosendale.  499  F.2d  733  (9th  Cir.  1974);  Martinez  v.  Mancust. 
443  F.2d  921  (2d  Cir.  1970).  rcri.  dcmcd.  401  U.S.  <)83  (1971). 

107.  ,V<v  I  aReau  v.  MacDoucall.  473  F.2d  974  (2d  Cir.  1972).  ceil,  ilcnii-il.  414  U.S. 
878  (1973):  VVrijiht  v.  McMann.  387  F.2d  519  (2d  Cir.  1967);  Landman  v.  Royster, 
333  F.  Supp.  621  (F.D  Va.  1971);  Hanccck  v.  Avery.  301  F.  Supp.  786  (M.D.  Tcnn. 
1969). 

108.  .Sec  Inmates  of  Aliica  Correctional  Facility  v.  Rockefeller,  453  F.2d  12  (2d  Cir. 
1971);Tolbert  v.  Rracan.  45!  F.2d  lO'lO  (5lh  Cir.  1971  ). 

109.  See  Gales  v.  Collier.  349  F.  Supp.  8SI  (N.H.  Miss.  1972).  alftl.  .50-1  F.2d  1291 
(5lh  Cir.  1974);  Hamilton  v.  Schiro,  33S  F.  Supp.  1016  (F:.D.  l.a.  1970);  Holt  v.  Sarvcr, 
309  F.  Supp.  362  (E.D.  Ark.  1970).  nifd.  442  1  .2d  304  (8th  Cir.  1971). 
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courts  to  employ  the  eighth  amendment  in  the  absence  of  particularly 
objectionable  conditions  may  limit  its  applicability  to  many  behav- 
ioral procedures.  Prior  decisions  have  restricted  the  cruel  and  un- 
usual punishment  ban  to  those  conditions  which  are  "barbarous^' 
and  "shocking  to  the  conscience,"""  and  to  "physical  and  mental  . 
abuse  or  corporal  punishment  of  such  base,  inhumane,  and  barbaric 
proportions  so  as  to  shock  and  offend  a  court's  sensibilities  .  .  .  ."'" 
Still,  as  Justice  Douglas  noted  recently  in  dissent:  "The  delineation 
of  just  what  conditions  constitute  cruel  and  unusual  punishment  is 
not  well  defined.  But  we  know  .  .  .  that  the  concept  is  not  rigid 
but  progressive;  that  it  acquires  meaning  as  the  public  becomes  en- 
lightened."'"- And  as  former  Chief  Justice  Warren  observed:  "The 
words  of  the  [Eighth]  Amendment  are  not  precise,  and  .  .  .  their  scope  is 
not  static.  The  Amendment  must  draw  its  meaning  from  the  evolving 
standards  of  decency  that  mark  the  progress  of  a  maturing  society.""'' 
With  at  least  one  exception,"^  most  cruel  and  unusual  punishment 
litigation  involves  prisoners.  Nevertheless,  a  recent  Eighth  Circuit  Court 
of  Appeals  decision.  Knecht  v.  Gillman,^^''  has  indicated  that  the  eighth 
amendment  also  may  protect  mental  patients  from  certain  forms  of 
enforced  "treatments"  which  have  been  imposed  over  their  objection 

no.  See  LaReaii  v.  MacDougall,  473  F.2d  974,  978  (2d  Cir.  1972),  cert,  ileiiieit.  414 
U.S.  878  (1973), 

111.  Bums  V.  Swenson.  430  F.2d  771.  778  (8lh  Cir.  1970),  ceil,  denied.  404  U.S. 
1062  (1972).  Past  eiyhth  amcndr.ient  challenges  to  institutional  contlitions  may  provide 
precedent  for  limiting  certain  possible  excesses  in  behavioral  profiams.  First,  judicial 
concern  that  institutional  residents  not  be  deprived  of  the  'basic  elements  of  hygiene," 
Novak  V,  Hcto,  4.^3  F.2d  661,  665  (5lh  Cir.  1971),  micht  prevent  a  prison  or  a  mental 
hospital  from  denying  its  occup;ints  certain  minimal  needs,  for  example,  as  part  of  a 
token  economy  progiam. 

Second,  coiuts  have  objected  to  institutional  conditions  having  possibly  substantial 
adverse  effects  on  a  person's  mental  slate.  In  LaKeau  v.  MacDougall,  473  F.2d  974. 
977  (2d  Cir.  1972).  cert,  denied.  414  U.S.  878  (1973),  the  court  found  the  placement 
of  a  prison  inmate  in  a  totally  dark  i;':ll  without  the  opportunity  for  human  communica- 
tion to  be  unconstitutional  since  the  conditions  were  "threatening  [the|  inmate's  sanity 
and  severing  his  contacts  with  reality  .  .  .  ."  473  F.2d  at  978.  Clearly,  similar  depri- 
vations as  part  of  a  behavior  modification  program  would  be  proscribed. 

Third,  courts  have  expressed  considerable  concern  over  corporal  punishment  in  an 
institutional  context  a"d  have  o:i  (K'cdsion  ordered  its  halt.  See  Wheeler  v.  Glass.  473 
F.2d  983  (7th  Cir.  1973);  Jackson  v.  Bishop.  404  F,2d  571  (8th  Cir.  1968);  Landman 
V.  Royster,  333  F.  Supp.  621  (ED.  Va.  1971).  The  almost  inevitable  abuses  arising 
from  corporal  punishment  and  the  impossibility  of  regulating  any  systematic  program 
have  been  noted.  See  Jackson  v.  Bishop.  iiii>ru  at  579.  Gi\en  this  past  judicial  concern, 
^C(/<A<i»-c^i crapy  programs  involving  shocks  or  similar  pain  may  be  scrutinized  with  spe- 
cial care. 

Finally,  cou'ts  have  proscribed  institutional  action  or  inaction  that  results  in  the 
aggravation  of  illness  or  injury  or  in  the  denial  of  necessary  treatment  for  such  disabili- 
ties. See  cases  cited  note  106  .supra.  Forms  of  drug  trcatnunt  or  aversive  therapy  that 
exacerbate  an  institutional  resident's  physical  or  mental  illnesses  would  appear  to  come 
within  the  above  judicial  prosciiplions. 

112.  Mcl.amore  v.  South  Carolina.  409  U.S.  934,  935  (1972). 

113.  Trop  V.  Dulles,  356  U.S.  86.  101  (1956). 

114.  Wheeler  v.  Glass,  473  F.2d  983  (7th  Cir.  1973)  (binding  of  two  institution- 
alized mentally  retarded  children  in  spicad-eagled  fashion  for  77 Vz  hours  constituted 
violatU>i)  of  the  eiahth  amendment). 

115.  4iJ8F.2d  1136  (8th  Cir.  1973). 
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and  which  are  really  punishments  in  disguise.""  In  this  regard,  the 
eighth  anv.-ndment  might  be  more  accurately  viewed  not  as  an  indepen- 
dent basis  for  a  right  to  refuse  treatment,  but  rather  as  a  foundation  for 
a  collateral  right  to  refuse  hazardous  or  intrusive  procedures  which  are 
only  ostensibly  treatment.  This  is  the  determinative  issue  in  any  eighth 
amendment  challenge  since  the  proscription  applies  only  to  punish- 
ment and  would  not  provide  a  basis  for  challenging  bona  fide  treat- 
ment however  painful  it  might  be."^ 

In  Knecht,  two  residents  of  the  Iowa  Security  Medical  Facility 
[ISMF]  sought  to  enjoin  the  use  of  apomorphine,  a  morphine  ba.se. 
vomiting-inducing  drug,  on  nonconsenting  residents.  At  ISMF,  apo- 
morphine was  used  as  part  of  an  aversive  conditioning  program"^ 
for  patients  with  behavioral  problems.  Under  the  ISMF  program, 
"the  drug  could  be  injected  for  such  pieces  of  behavior  as  not  get- 
ting up,  for  giving  cigarettes  against  orders,  for  talking,  for  swear- 
ing, or  for  lying.""'  The  patients  at  the  facility  who  might  be  "treat- 
ed" under  this  program  included  residents  from  any  institution  under 
the  jurisdiction  of  the  state  department  of  social  services,  persons  found 
to  be  mentally  incompetent  to  stand  trial,  referrals  by  the  court  for 
psychological  diagnosis  or  as  part  of  the  pretrial  or  presentence  pro- 

116.  Arguably,  the  eiyhlh  amendment  should  be  interpreted  more  liberally  when  ap- 
plied to  menial  patients  than  when  applied  to  prisoners.  As  stated  in  Furnian  v. 
Ceorcia.  40S  U.S.  238  (1972): 

Men  may  punish  for  any  number  of  reasons,  but  the  one  reason  that  punish- 
ment is  .  .  .  morally  justifiable  is  that  someone  lias  broken  the  law.     Thus, 
it  can  correctly  be  said  that  breaking  the  law  is  the  iinr  qua  non  of  punish- 
ment, or.  in  other  words,  that  we  only  tolerate  punishment  as  it  is  imposed  on 
oiic  who  deviates  from  the  norm  cstabliihcd  by  the  criminal  law. 
Id.  at  342-13.     Conset|uenlly.  it  may  be  argued  that  when  measures  which  can  be  con- 
sidered punitive  aie  applied  in  hospitals  to  persons  who  have  not  broken  or  are  not  re- 
sponsible for  breaking  the  lav,/,  they  should  IV:  subjected  to  more  careful  scrutiny  and 
may  mere  readily  be  considered  cruel  and  imusual. 

117.  O.ne  commentator  urges  that  all  psychiatric  treatment  in  prisons  be  scrutmizcd 
with  respect  to  the  quesliony'^ls  it  also  punishment?"  If  the  answer  is  yes.  such  treat- 
ment 5hould  be  subject  to  the  eighth  amendment's  limitations.  Opton.  siii>ia  note  32. 
at  607-09,  643.  Dr.  Opton  has  pei formed  a  valuable  service  in  cataloging  prison  au- 
thorities' efforts  to  escape  the  eighth  amendment's  limitations  by  terming  a  procedure 
"therapv"  when,  in  reality,  it  is  punishment.  Mut  whether  testing  all  therapies,  or  at 
least  all  therapies  involving  punishment,  by  the  eighth  amendment  would  help  enhance 
the  rights  and  autonomy  of  prisoners  and  mental  patients  is  quest  onahle.  See  text 
accompanying  note  124  infra.  Moreover,  to  apply  eighth  amendment  tests  to  haza'dous 
or  intiiisive  treatments  which  are  not  pirnishments  in  <lisguise  might  raise  serious  theo- 
retical pi-oblems.  While  thcnipy  and  punishment  properly  defined  may  overlap  to 
some  extent,  each  is  a  distinct  concept.  Some  genuine  behavioral  procedures  may 
employ  punishment  to  help  a  client  extinguish  certain  behaviors,  and  many  thei.apies 
may  involve  a  great  deal  of  physical  or  psychological  pain,  for  example,  "lolfrng'  or 
psychoanalysis,  respectively.  . 

The  theoretical  i>sue  here  is  whether  n  findir^g  of  an  eighth  amendme-nt  vrolatron 
can  be  based  simply  on  the  objective  impint  of  a  particular  procedure  or  whether  there 
also  must  be  some  finding  of  an  inlciil  to  punish.  What  should  be  noted  is  that  r! 
a  pure  impact  test  were  used,  procedures  such  as  a  standard  appendectomy  would  be  sub- 
ject to  eighth  amendment  .scrutiny.      ^0 

118.  i'lr  Ayllon.  suiua  note  10.  at  t--  " 

119.  488F.2d  at  1137. 
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cedure,  and  mentally  ill  prisoners.'-" 

The  Knecht  court  found  administration  of  apomorphine,  absent  in- 
formed consent,  to  be  cruel  and  unusual  punishment.'-'  The  court 
refused  to  accept  ISMF's  assertions  that  providing  apomorphine  as 
part  of  a  "treatment"  program  exempted  it  from  eighth  amendment 
consideration,  noting  that  "the  mere  characterization  of  an  act  a.s 
'treatment'  docs  not  insulate  it  from  eighth  amendment  scrutiny.""'''- 
The  court  then  concluded  that: 

Whether  it  is  called  "avcrsive  stimuli"  or  punishment,  the  act  of 
forcing  someone  to  vomit  for  a  fifteen  minute  period  for  committing 
some  minor  breach  of  the  rules  can  only  be  regarded  as  cruel  and 
unusual  unless  the  treatment  is  being  administered  to  a  patient  who 
knowingly  and  intelligently  has  consented  to  it.    To  hold  otherwise 
would  be  to  ignore  what  each  of  us  has  learned  from  sad  experi- 
ence— that  vomiting  (especially  in  the  presence  of  others)    is  a 
painful  and  debilititing  experience.    The  use  of  this  unprovcn  drug 
for  this  purpose  on  an  involuntary  basis,  is,  in  our  opinion,  cruel 
and  unusual  punishment  prohibited  by  the  eighth  amendment.'-" 
From  a  practical  point  of  view,  challenger,  by  mental  patients  and 
prisoners  to  enforced  theri;pics  would  appear  to  be  more  likely  to  suc- 
ceed on  autonomy  or  privacy  groutids  than  on  an  eighth  amendment 
theory.     Assuming  that   a   propwscd   therapy   or  treatment   impinges 


120.  1(1.  at  1138. 

121.  hi.  at   1140. 

122.  hi.  at  in9.  As  demonstrated  by  Kneclit,  the  judiviary  has  shown  a  capacity 
to  look  behind  the  mask  of  therapy  and  recognize  when  an  objcctionai  practice  is  pun- 
ishment. Similarly,  in  Trop  v.  Dulles,  356  U.S.  86  (1958),  the  Supreme  Court  refused 
to  accept  a  leyislaturc's  conclusion  that  a  statute  was  nonpcnal  and  found  the  statute's 
nature  sufficiently  punitive  to  invoke  eighth  amendment  sciutiny.  Despite  claims  that 
treatment  rather  than  punishment  is  involved,  courts  have  attacked  various  diug  pro- 
grams because  of  their  actual  or  potential  conflict  with  the  cruel  and  unusual  punishment 
ban.  Set'  Mackcy  v.  Procunicr,  477  F.2d  877  (9th  Cir.  1973):  Nelson  v.  Hcyne,  355 
F.  Supp.  451  (N.n.  Ind.  It>72).  olfiL  491  F.2d  352  (7lh  Cir.).  cnl.  ilcnic-cl.  417 
U.S.  976  (1974).  Similarly,  coiifinemenl  in  a  facility  for  •■uealnienl"  purposes  has  not 
prevented  courts  from  finding  objectionable  conditions  violative  of  the  eighth  amend- 
ment. See  New  York  Slate  Ass'n  for  Retarded  Children  v.  Rockefeller.  357  F.  Supp. 
752  (HON  Y  1973  i;  Martarella  v.  Kellev.  349  F.  Supp.  575  (S.D.N.Y.  1972);  Inmates 
of  the  Boys  Training  School  v,  Affleck.  346  F.  Supp.  1354  (D.R.I.  1972). 

123.  488  F.2d  at  1139-40.  Although  the  result  re.ached  in  Kiucht.  was  correct,  the 
legal  bas's  for  the  decision  is  questionable.     The  decision  might  be  read  to  suggest  that 

'all  therapies  which  are  intrusive  or  painful  should  be  measured  against  the  eighth  amend- 
ment, an  impn^per  lationale.  5cc  discussion  note  117  siipiu.  The  holding  in  h^neclit, 
however,  can  K"  read  more  narrowly.  Since  the  administra;ion  of  apomorphme  in_  .th« 
Iowa  Security  Mcdicr>.l  Facility  IISMFI  program  uas  for  violation  of  spec-trtt- rules,  that 
is,  was  applied  in  a  situation  where  punishment  is  normally  imposed,  the  Knecht  court 
could  have  assumed  that  the  program  was  intended  as  punishment  and  then  ruled,  cor- 
rectly, that  it  was  cruel  and  unusual  punishm--nt  despite  the  fact  that  it  was  labeled  as 
a  treatment  piogram.  Altcnativcly.  the  Kneclii  decision  might  have  been  b.ased  upon 
an  implicit  assumpii(jn  that  one  if  the  important  characteristics  which  distinguishes  pun- 
ishment fiom  therapy  is  that  punishment  may  be  imposed  without  the  informed  consent 
of  the  subject.  The  fact  ihal  informed  consent  was  not  secured  from  the  subjects  of 
this  "trcatmcnl"  program  miuhl  then  have  been  relied  upon  by  the  court  as  evidence  that 
the  program  was  in  fact  punishment.  The  court  might  Ih.-n  have  appropriately  decided 
that  this  form  of  punishment  was  cruel  and  unusual. 
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upon  the  constitutional  right  to  privacy  or  autonomous  mentation, 
state  imposition  of  such  a  therapy  over  the  objection  of  a  mental 
patient  or  prisoner  is  constitiitioi\;illy  limited — the  treatment  must  be 
in  furtherance  of  a  compciling  sliUc  interest  and  the  infringement  can 
be  no  more  painful  or  iiilnisive  tiian  necessary  to  accomplish  that 
goal.'-'  Arguing  that  a  particular  procedure  is  more  painful  or  in- 
trusive than  necessary  would  provide  a  broader  range  of  protection  than 
an  allegation  of  cruel  and  unusual  punishment,  since  the  eighth  amend- 
ment really  proscribes  only  the  most  extreme  abuses.  One  danger, 
therefore,  with  which  advocates  relying  on  eighth  amendment  theories 
should  be  concerned  is  that  the  regular  evaluation  of  punitive  thera- 
pies by  the  eighth  amendment  standard  might  lead  judges  to  a  false 
sense  that  they  were  taking  all  necessary  steps  to  safeguard  mental  pa- 
tients and  prisoners.  This  false  confidence  in  the  eighth  amendment 
protections  could  lead  to  a  judicial  disinterest  in  recognizing  other 
right  to  refuse  treatment  theories  which  might  ultimately  provide  a 
higher  standard  of  protection. 

(c).  SiihsUmlive  due  prcccss.  The  fourteciUh  amendment  pro- 
vides that  no  state  shall  "deprive  any  person  of  life,  liberty  or  prop- 
erty, without  due  process  of  law,"  '-''  and  the  fifth  amendment  pro- 
vides similarly  that  no  person  shall  "be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law."'-''  This  language  has  been 
construed  by  the  courts  to  impose  limitations  both  on  the  manner  in 
which  liberty  and  property  interests  may  be  denied  by  a  state  or  the 
federal  government — procedural  due  process'-' — and  on  the  extent  to 
which  those  interests  may  be  denied — substantive  due  process.  It  is 
these  latter,  or  substantive,  limitations  that,  in  and  of  themselves, 
may  provide  an  independent  constitutional  basis  for  the  right  to  re- 
fuse behavioral  treatment. 

In  the  past,  the  Supreme  Court  utilized  substantive  due  process 
to  assume  the  role  of  a  supcrlcgislature,  invalidating  state  business 
regulations  as  violative  of  the  liberty  and  property  interests  protected 
by  due  process.'-''  This  activist  intervention  by  the  Court  in  matters 
of  government  regulation  Was  criticized  by  commentators,'-"  and  the 


124.  See  text  &  notes  146-52  iiijra. 

125.  U.S.  Const,  amend.  XIV,  S  I. 

126.  /(/.  amenii.  V. 

127.  For  discussion  of  procedural  due  process  limitations  on  the  imposition  of  be- 
havior treatment,  see  text  &  notes  224-32  injia. 

128.  See.  e.g.,  Adkins  v.  Children's  Hosp..  261  U.S.  525  (1923);  Cbpp'age  v.  Kansas. 
236  U.S.  1  (  1915):  Lochner  v.  New  York,  19S  U.S.  45  (1905). 

129.  See  Brown,  Due  Piaecss  of  Ltin\  Police  Power,  and  the  Supreme  CoittI,  40 
Harv.  L.  Ruv.  943  (1927);  Grant,  The  Ndliiral  Law  llack;.;roii>ul  of  Due  Proceas,  31 
CoLUM.  I,.  Rlv.  56  (1931);  Willis.  Due  Process  of  Law  Uniler  the  United  States  Con- 
sliiution,  74  U.  Pa.  L.  Ri  v.  331  (  1926). 
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•Court's  reliance  on  substantive  due  process  subsequently  declined.'"' 
Neverlhcless,  substantive  due  process  rights  continue  to  be  relied  on 
by  the  Court  and  may  even  be  in  the  process  of  rcvitalization.''" 

Each  recognized  due  process  right  has  been,  in  some  manner, 
derivative  of  the  basic  liberty  or  property  interests  protected  by  the 
due  process  clauses.  The  right  of  abortion,  for  example,  derives  di- 
rectly from  the  liberty  a  female  has  in  the  status  of  her  body.''- 
And  the  right  to  treatment  is  the  necessary  justification  for  deny- 
ing liberty  by  involuntary  commitment.'''''  Thus,  in  order  to  success- 
fully challenge  a  proposed  procedure  on  due  process  grounds,  an 
institutional  resident  would  have  to  show  that  imposition  of  the  pro- 
cedure would  involve  deprivation  of  a  significant  property  or  liberty 
interest.  Mfore  particularly,  denying  patients  such  basics  as  food, 
beds,  use  of  personal  property,  recreption  and  personal  clothing 
would  probably  constitute  deprivations  of  liberty  and  properly  within 
the  meaning  of  due  process.''"  As  will  be  amplified  below,  precisely 
what  due  process  requires  when  a  person  alleges  that  his  protected 
liberty  or  property  interests  have  been  infringed  depends  on  whether 
the  particular  interests  are  regarded  as  fundamental.''''^ 

(d)  Miscellaneous  grounds.  While  the  constitutional  guarantees 
of  autonomy  and  privacy,  protecti6n  from  cruel  and  unusual  punish- 
ment, and  due  process  serve  as  the  primary  bases  for  a  right  to  re- 
fuse certain  behavioral  p.'-ocedures,  other  possible  constitutional 
grounds  are  worthy  of  mention.  It  has  been  suggested  that  the  use  of 
behavioral  procedures  and  organic  therapies  may,  in  certain  instances, 
raise  first  amendment  freedom  of  religion  questions.^'"'  The  Court  of 
Appeals  for  the  Second  Circuit  provided  some  support  for  this  posi- 
tion in  Winters  v.  Miller.'^''''  In  IV inters,  mental  hospital  officials 
forced  a  practicing  Christian  Scientist  to  accept  nonemergency  treat- 

130.  See  Chambers,  Alternatives  to  Ciyil  Comininnent  of  the  Mentally  III:  Piuctical 
Guhles  ami  Constitutional  Imperatives,  70  MlCH.  L.  Rf.v.  1107,  1147-49  (1972). 

131-  Elv,  The  Wai;cs  of  Crvin'^  Wolf:  A  Comment  on  Roe  v.  Wade.  82  Yale  L.J. 
920  (1973):  Tiibe.  Forev.-cid:  Toward  a  Model  oj  Roles  in  the  Due  J'rocess  of  Life 
and  law.  The  Snpieme  Coitt.  1972  Term.  87  Harv.  L.  Rev.  1  (1973). 

132.  See  Roe  v.  Wade,  410  U.S.  113  (1973). 

133.  See.  e.u..  Donaldson  v.  O'Connor.  493  F.2d  507  (5th  Cir.),  cert,  (-ranted,  419 
U.S.  894  (1974);  Welsch  v.  Likens,  373  F.  Siipp.  487  (D.  Minn.  1974);  Wyatt  v. 
Stickney.  325  F.  Surp.  781  (M.D.  Ala.  1971).  See  also  Jackson  v.  Indiana.  406  U.S. 
715  (1972)  (invaldating  deprivat'on  of  due  p  ccess  right  to  liberty  caused  by  involun- 
tary cimI  ccmmitment  where  there  was  no  showing  that  commitment  was  in  furtherance 
of  a  sta'e  i'(e'-°sl). 

134.  See  Meyer  v.  Nebraska,  262  U.S.  390  (1923);  WvaU  v.  Stickney,  344  F.  Sunp. 
373  &  387  (M.D.  Ala.  1972),  aff'd  .ui>^  nam..  Wyatt  v.  Aderholt,  503  F.2d  1305  (5th 
Cir.  1974);  ef.  B.  a-d  of  Reqent<;  of  Stale  Colleuc'^  v.  Roth,  408  U.S.  564  (1972); 
Dixon  V.  Alabama  Slate  Bd.  of  Higher  Educ,  294  F.2d  150  (5th  Cir.),  cert,  denied, 
368  US.  930  (1961). 

135.  See  text  accompanying  notes  146-52  infra. 

136.  See  Kassirer.  snpru  note  10.  at  273-75. 

137.  446  F.2d  65  (2d  Cir.),  cert,  denied.  404  U.S.  985  ( 1971).       . 
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ment,  ai*  action  that  violated  her  religious  beliefs.  The  defendant 
hospital  officials  asserted  that  their  treatment  obligation  overrode  the 
plaintiffs  first  amendment  right  to  religious  freedom.''"  The  Second 
Circuit  rejected  the  defendant's  position  and  recognized  the  right  of  a 
competent  patient  to  refu.se  treatment  on  first  amendment  grounds.''"'' 
While  Winters  may  provide  a  right  to  resist  certain  intrusive  behav- 
ioral procedures,  its  application  is,  of  course,  a  limited  one  because 
of  its  religious  basis. 

The  nature  and  degree  of  deprivations  in  certain  token  economy 
programs""  may  be  limited  by  several  different  constitutional  provisions. 
Among  the  constitutionally-guaranteed  rights  which  such  programs  may 
violate  are  the  right  to  worship,'^'  the  right  to  send  and  receive  corres- 
pondence and  printed  materials,'^-'  and  the  right  of  access  to  the 
courts.'^ '  Still  other  possible  theoretical  bases  for  a  right  to  refuse  treat- 
ment are  the  equal  protection  clause  and  the  fourth  amendment.'^* 
However,  neither  of  these  latter  two  approaches  has  yet  been  effectively 
raised  in  litigation. 

2.  Rationale  Supporting  the  Applied  Behavior  Analyst's  Constitu- 
tional Duty  to  Refrain  from  Utilizing  Hazardous  or  Intrusive  Behavioral 
Procedures  Except  Under  Special  Circumstances.  Recognizing  that 
constitutional  rights  may  be  affected  by  some  behavioral  procedures  is 
only  the  beginning  of  an  inquiry  into  the  applied  behavior  analyst's 
duties  in  employing  such  procedures.  Waiver — the  constitutional  coun- 
terpart of  informed  consent — and  justifications  for  infringing  constitu- 
tional rights  also  must  be  considered  when  determining  whether  and 
under  what  circumstances  imposition  of  a  particular  behavioral  pro- 
cedure impermi-ssibly  violates  the  constitutional  rights  of  a  mental  patient 
or  prisoner,  thereby  imposing  a  duty  of  restraint  upon  the  applied  be- 
havior analyst.'^'' 

138.  446  F.2d  at  68. 

139.  III.  al  70. 

140.  See,  for  example,  the  discussion  of  START,  text  &  notes  230-32  iiifiti. 

141.  Cf.  Cooper  v.  Pate,  3S2  F.2d  518  (7ih  Cir.  1967). 

142.  Cf.  Procunier  v.  Martinez.  416  U.S.  396  (  1974). 

143.  CI.  Johnson  v.  Avery.  393  U.S.  483  (1969). 

144.  See  Kassirer,  supra  note  10,  at  268-70,  275-76. 

145.  Again,  it  is  beyond  the  scope  of  this  Article  to  address  liability  for  violations 
of  prisoner  or  patient's  rights.  The  recent  case  of  Donaldson  v.  O'Connor,  493  F.2d 
507  (5th  Cir.),  ecu.  sian'icj.  419  U.S.  894  (1974).  however,  has  caused  unnecessary 
consternation  in  professional  circles  and  wnrrants  brief  consideration. 

In  Dcnalilson.  the  patient  recovered  $38,500  from  two  psychiatrists  for  violation  of 
his  constitutional  right  lo  Ircatinent  or  release.  The  case  was  brouiiht  under  the  Civil 
Rights  Act,  42  U.S.C.  1983  (  1970),  which  provides  a  private  cause  of  action  in  damages 
for  violation"-  of  indi\idual  constitutional  rijihts  hy  state  officials  actint;  under  color  of 
state  law.  Although  the  cause  of  action  is  for  deprivaticin  of  conMittitiofial  rights,  the 
Act  provides  that  principles  of  tort  l;iw  shall  govern  the  determination  of  violations  and 
remedies,  including  damages. 

The  Donahhoii  case  has  been  reported  in  some  professional  publications  as  involv- 
ing the  unjust  a^sc^snlent  of  damages  against  mental  health  professionals  who  were  try- 
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Where  physical  and  mental  privacy  and  autonomy  are  the  basis 
for  the  right  to  refuse  treatment,  imposition  of  therapy,  absent  waiver 
of  refusal,  must  be  justified  both  as  necessary  to  promote  a  com- 
pelling government  purpose'^''  and  as  no  more  restrictive  than  neces- 
sary to  promote  that  purpose.""  With  a  substantive  due  process 
cTiallenge,  much  depends  on  whether  the  liberty  and  property  inter- 
ests to  be  denied  would  be  deemed  fundamental."^  If  those  interests 
arc  not  deemed  fundamental  under  due  process,  then  treatment  must 


ing  in  gdod  faith  to  do  the  best  they  conk'  to  treat  piiticnts  in  a  urossiv  iinderslaffail  and 
undo vfin.T need  facility.  See  Biief  for  Am.  Psychiiitiic  Ass'n  as  Amicus  Cjn'ie  at  37- 
49.  O'Connor  v.  Donaldson,  No.  74-S  (U.S.S.  Ct..  petition  f(>r  cert,  tiled  July  25.  1474).. 
APA  Eiiicis  h'toiida  Case  to  Defend  I'sycliiarrlyl,  9  I's'iCHiAlRic  Nl  ws.  Oct.  16.  1974, 
at  1.  Bin  .see  Brief  foi  Am.  Ass'n  on  Mental  Deficiency  Am.  Federation  of  State, 
County,  and  Municipal .  Emplo>ecs.  Am.  Orthopsvchiatiic  Ass'n.  Am.  Psvcholoyical 
Ass'n.  9os  p..  Kenncdyrfoundatio-i,  Nal'l  Ass'n  for  Mental  Health.  Nal'l'  Ass'n  for 
Retarued  Citi'cns,  National  Center  for  Law  and  the  Handicapped,  and  National  Society 
for  Aiilislic  Children  as  Amicus  Curiae  at  7-21.  O'Connor  v.  Donaldson.  .\»/irn.  In 
this  regard,  the  case  has  been  poorly  reported.  In  fact,  the  theory  upoii  wliich  the 
case  was  triL-d  and  decided  by  the  jury  was  t!iat  the  defendants  had  kept  a  iiondaneerous 
patient  capable  of  carlns  for  him>elf  in  the  comm;initv  involuntarily  incarcerated  for 
I4V2  years,  even  thouyli  they  knew  that  he  was  receiving  no  treatment  and  that  his 
continued  confinement  under  these  circumstances  was  unlawful.  The  DonaUl.wn  juiy 
expressly  found  that  the  defentlant  doctors  had  acted  "nialicicnisly,  wantonly  or  op- 
pressively" in  blf^ckinu  the  plaintiff's  release  to  responsible  and  interested  friends  and 
i-rpanizations.  Do-ialdson  v.  O'Connor,  wpra  at  ."ilS-l?,  .'^31.  Although  the  claim 
in  DontiltJson  was  for  violation  of  a  right  .to  treatment  or  release  rather  than  for  viola- 
tion of  a  right  to  refuse  treatment,  the  legal  principles  relating  to  liability  would  be  the 
same. 

Under  the  federal  civil  rights  act.  only  leuislatoi-s  and  jud<:es  have  a*^so!ute  immu- 
nity. Pici-son  V.  Ray.  :-M  U.S.  ,'547,  .';53-55  (1967)  (judges);  Tenncy  v.  Brandhovc.  341 
U.S.  367  (19.'!I)  (legislators).  A  qualified  imnninity,  however,  is  ava'lable  to  officers 
or  employees  of  the  state  executive  branch  who  act  reasonably  and  in  pood  faith,  even 
though  their  actions  may  violate  the  constitutional  riehts  of  others.  See,  e.g..  Schcuer 
V.  Rhodes.  416  U.S.  232.  242-49  (1974);  p.eison  v.  Kay.  .uiiva  at  .S55-57.  Thus,  even 
where  a  patient  is  able  to  establish  a  violation  of  his  constitutional  right  to  refuse  treat- 
ment, an  applied  behavior  analyst  or  other  therapist,  assuming  he  is  an  officer  or  em- 
ployee of  the  executive  branch,  would  be  able  to  defend  against  a  claim  for  damages 
if  he  could  establish  that  he  had  acted  reasonably  and  in  good  faith. 

146.  See.  c..?..  Wisconsin  v.  Yoder.  406  U.S.'  205.  214-!5.  221-29  (1972);  Stanley  v. 
Georgia.  394  U.S.  551.  5G^-6S.  (1969);  Sherbert  v.  Vciner.  374  U.S.  398.  403,  406-09 
(1963):  West  Virginia  State  Bd.  of  Educ.  v.  Barnettc.  319  U.S.  624.  639  (1943). 

147.  See  Griswold  \.  Connecticut.  3S!  U.S.  479.  4,S5  (1965);  Sherbert  v.  Verner.  374 
U.S.  398,  407  (1963);  Shelton  v.  Tucker.  354  U.S.  479.  488  (1960). 

148.  Unfortunately,  there  is  no  certain  test  for  determining  when  a  due  process  lib- 
rety  or  property  interest  will  be  deemed  fundamental.  Most  likely,  basics  such  as  food 
and  a  place  to  sleep  would  be  deemed  fundamental.  See  Wyatt  v.  Stickney.  344  F.  Supp. 
Hi  &  387  (M.D.  Ala.  1972).  <///'</  siih  noiii..  Wyatt  v.  AdchoU.  .503  F.2d  1305  (5ih 
Cir.  1974).  Since  the  liberty  and  pmperty  interests  denied  for  treatment  purposes  will 
vary  from  proccdue  t»)  procedure,  the  strength  of  due  process  challenges  will  also  vary 
from  procedure  to  procedure.  To  the  extent,  however,  that  every  behavioral  procedure 
may  be  viewed  as  always  infring-ng  some  fu'id.Tnienta'  liberty  or  property  intcevt.  the 
due  process  challenge  to  treatments  m.ay  always  be  couched  in  terms  of  the  assertion  of 
some  fiuxlamiT.tal  right.  For  example,  the  physical  and  mental  autonomy  arguably 
protected  by  the  first  amendment  or  tlic  penumbia--  of  the  Bill  of  Rights  may  invtead  be 
deemed  a  fu'idamenlal  liberty  prrlec'.cd  bv  due  process.  Since  under  this  theory  all 
beha-ioral  procedures  infringe  at  least  mcnta'  autonomy,  all  challenges  to  treatment 
would  b.'  bavcd  en  a  denial  of  the  righ'  to  menial  au!:inomy. 

Unlike  the  subst;mlive  due  process  riehts  of  the  past,  .we  Tiibe.  .\iipra  note  131,  sev- 
eral of  the  rights  recently  found  residing  in  the  due  process  clauses  of  th'?  fifth  and  four- 
teenth amendments  have  b?en  deenKil  fundamental  by  the  Supreme  Court.  See.  e.v., 
Cleveland  Bd.  of  Educ.  v.  LaFleur,  414  U.S.  632  (1974);  Roe  v.  Wade,  410  U.S.  113 
(1973);  Aptheker  v.  Secretary  of  State,  378  U.S.  500  (1964). 


702 


1975]  LEGAL  RECULATIUN  OF  BEHAVIOR  MODIFICATION  69 

be  imposed  if  it  is  necessary  to  promote  a  legitimate  or  permissible 
government  ^t'urpose  and  if  tlie  means  employed  reasonably  further 
that  purpose.""  If  the  liberty  and  property  interests  are  deemed  fun- 
damental, then  treatment  may  be  no  more  restrictive  than  is  neces- 
sary to  promote  a  government  purpose  which  is  at  least  legitimate;'''" 
however,  it  is  not  at  present  clear  whether  a  legitimate  government  pur- 
pose will  suffice  or  whether  the  purpose  must  be  compelling.  Most  due 
-process  cases,  including  the  most  recent,  indicate  that  the  purpose  need 
only  be  legitimate.'"''  If  merely  a  legitimate  government  purpose  will 
suffice  to  override  any  due  process  interest,  a  challenge  to  treatment 
based  solely  on  due  process,  whether  or  not  in  protection  of  fundamental 
interests,  will  be  weaker  than  a  right  based  on  privacy  and  autonomy. 
In  Roe  V.  Wadc,^''-  the  abortion  case,  however,  the  Supreme  Court  held 
that  a  compelling  purpose  was  necessary  to  overcome  a  fundamental 
due  process  interest  and  cniphasi/ed  a  least  restrictive  alternative  ana- 
lysis. 

When  read  together,  the  forcgoini:  principles  establish  the  ap- 
plied behavior  analyst's  duly  to  refraii  ^fWm  utilizing  hazardous  or  in- 
trusive bchavioi^^irocedures  without  the  informed  con.sent  of  a  com- 
petent client  or  against  the  best  interests  of  an  incompetent  client.  The 
principles  of  waiver,  legitimate  government  purpose,  compelling  purpose, 
and  least  restrictive  alternative  will  now  be  examined  in  more  detail. 

(a)  Waiver  of  constitutional  rights.  Traditionally,  courts  have 
refused  to  recognize  a  person's  right  to  agree  to  his  own  substantial 
injury.  Time  and  again,  courts  have  rejected  efforts  by  defendants  to 
raise  the  victim's  consent  as  a  defense  to  aggravated  assault,  battery, 
or  mayhem.'"'^  By  contrast,  courts  have  regularly  permitted  persons 
to  waive  fundamental  constitutional  "rights.  For  example,  when  a 
criminal  defendant  is  allowed  to  plead  guilty,  the  courts  are  sane-, 
tioning  waiver  of  the  fifth  amendment  right  against  self-incrimina- 
tion, the  sixth  amendment  right  to  a  jury  trial,  and  the  due  process 
right  to  confront  one's  accusers. '^^ 

Perhaps  these  apparently  inconsistent  reactions  by  the  courts  to 


149.  Sec  Ely,  supra  note  131,  at  941. 

150.  See.  e.v.,  Cleveland  Bd.  of  Ediic.  v.  LaFIeur,  414  U.S.  632  ( 1974);  Roe  v.  Wade. 
410  U.S.  113  (1973);  Apthcker  v.  Secretary  of  State,  378  U.S.  500  (1964). 

151.  Src  Cleveland  Dd.  of  Educ.  v.  LaFIeur,  414  U.S.  632  (1974);  Aptheker  v.  Sec- 
retary of  Stale.  378  U.S.  500  (1964). 

152.  410  U.S.  1  13,  155,  163-64  (1973). 

153.  See.  e.g..  People  v.  Samuels.  250  Cal.  App.  2d  501.  58  Cal.  Rptr.  439  (Ct.  App. 
1967),  cert,  denied.  390  U.S.  1024  (1968);  Commonwealth  v.  Farrell,  322  Mass.  606, 
78  N.E.2d  697  (1948);  State  v.  Fransiia,  85  N.M.  173,  510  P.2d  106  (1973). 

154.  See  Btadv  v.  United  States.  397  U.S.  742,  748  (1970);  no\kin  v.  AInbama,  395 
U.S.  238,  243  (1969).  Sec  also  Schneckloth  v.  Biistanionle,  412  U.S.  218  (1973)  (al-" 
towing  waiver  of  fourth  amendment  protection  acainsl  unreasonable  searches  and  sei- 
zures); Miranda  v.  Arizona,  384  US.  436.  478  ( 1966). 
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the  waiver  of  different  rights  can  be  explained  on  the  basis  of  public 
policy.  In  rejecting  claims  to  consent  as  a  defense  to  a  charge  arising 
from  a  physical  assault,  the  courts  have  stressed  the  societal  danger  in- 
herent in  allowing  violent  acts  and  have  prohibited  such  acts  as  tending 
to  create  a  breach  of  the  peace. '■'''  On  the  other  hand,  public  interests 
may  be  significantly  furthered  where  a  knowing  and  voluntary  waiver 
of  constitutional  rights  occurs.''"  For  a  example,  in  Bnuly  v.  United 
States.^''''  the  Supreme  Court  noted  that  a  number  of  state  inter- 
ests were  furthered  by  the  acceptance  of  a  defendant's  plea  of  guilty 
with  a  resultant  waiver  of  constitutional  rights.  The  plea  allowed  the 
state  to  more  promptly  impose  and  attain  the  objectives  of  punish- 
ment and  to  conserve  the  judicial  and  prosecutorial  resources  for 
those  cases  in  which  there  was  a  substantial  issue  as  to  the  defend- 
ant's guilt.  In  particular,  in  the  area  of  behavior  modification,  state 
interests  in  the  rehabilitation,  independence,  and  productiveness  of 
its  citi/.ens  may  be  furliiered.  To  the  extent  certain  hazardous  or  in- 
trusive treatments  are  useful  for  behavior  modification,  permitting 
waiver  of  due  process  rights  or  rights  of  privacy  and  autonomy  may 
further  those  state  interests.  Indeed,  the  court  in  Knccht  appears  to 
have  rested  its  decision  in  part  on  the  assumption  that  there  may  be 
some  value,  either  to  the  individual  or  to  society,  which  is  furthered 
by  allowing  a  person  to  consent  to  an  intrusive  but  potentially  effi- 
cacious experimental  treatment.'"''  Jhe  protection  against  cruel  and 
unusual  punishment,  however,  would  appear  to  be  a  constitutional  guar- 
antee which  may  not  be  waived.''^" 


155.  See  State  v.  Fransua.  85  N.M.  173.  510  P.2d  106  (1973).' 

156.  See  Schneckloth  v.  Biistamonle,  412  U.S.  218  (197.')  (noting  thai  a  sjarch  au- 
thorized by  a  valid  consent  may  be  the  only  means  of  obtaining  important  and  reliable 
evidence  and  may  convince  the  police  that  an  arrest,  with  its  possible  stigma  and  embar- 
rassment, is  unnecessary  or  that  a  far  moie  extensive  search  pursuant  to  a  warrant  is 
not  justified);  Miranda  v.  Aiizona.  3f4  U.S.  436.  478  (1966)  (confessions  may  play 
an  imnortant  role  in  some  convictions). 

157.  397  U.S.  742  (1970). 

158.  Many  experiments  are  performed  on  prisoners  and  civilly-committed  mental  pa- 
tients not  because  they  have  special  applicability  to  these  groups,  but  because  confine- 
ment helps  to  establish  ideal  laboratory  conditions.  Additionally,  the  use  of  prisoners 
in  such  experiments  has  both  monetary  and  methodological  advantages  for  the  investiga- 
tors. Given  the  low  salaries  paid  in  most  prison  industries,  the  experimenteis  need  not 
pay  prisoners  salaries  commensurate  with  those  paid  outsiders.  In  addition,  the  captive 
status  of  inmates  allows  the  experimenter  to  mai.itain  a  sicnificanl  degree  of  control  dur- 
ingthe  course  of  the  clir.ical  lest.    See  39  Fed.  Reg.  30648  (1974). 

Hrnployment  in  a  responsible  research  project  may  also  benefit  particular  prisoners. 
Partieipalioa  in  an  experiment  often  t)ffeis  a  level  of  financial  compensaticn.  health 
care,  physical  amenities,  and  human  contact  absent  from  regular  prison  life.  It  can  re- 
lieve the  tedium  of  the  prison  routine  and  inciease  an  inmate's  self-respect.  It  also  in- 
creases the  likelihood  of  parole,  based  on  medical  and  prison  authorities'  recommenda- 
tions. See  Hodges  &  B^an.  The  Use  of  Prisoners  for  Medical  Research.  202  J.  AM. 
MiuiCAL  Ass'n  177  (1965):  McDonald.  Wh\-  I'lisoneis  Volunteer  To  Be  Experinienlal 
Siihjects.  202  J.  Am.  Midic\l  Ass'n  175  (1967). 

159.  This  proposition  depends  on  the  criteria  employed  for  determining  whether  a 
given  procedure  is  punishment  or  therapy.  The  intent  of  the  person  applying  the  pro- 
cediue  is  certainly  one  factor,   though  piobably   not  a   sufficient  factor.     Physical  of- 
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When  %  waiver  of  constitutional  rights  is  at  issue,  courts  have 
given  special  attention  to  the  validity  of  the  waiver."'"  As  the  Supreme 
Court  has  explained,  "[wjaivers  of  constitutional  rights  not  only  must 
be  voluntary  but  must  be  knowing,  intelligent  acts  done  with  sufficient 
awareness  of  the  relevant  circumstances  and  likely  consequences.""" 
Waiver  of  a  fundamental  right  and  informed  consent  to  a  medical  pro- 
cedure therefore  appear  to  involve  essentially  comparable  standards. "'- 
A  valid  waiver,  like  a  valid  consent,  must  be  knowing,  voluntary^  and 
competent.""' 

(b)  Le'/itimate  and  compelling  government  purposes.  As  already 
indicated,  constitutionally-protected  interests  may  only  be  infringed 
for  governnient  purposes  which  are  at  least  legitimate,  and  sometimes, 
depending  on  the  nature  of  the  interest  protected,  the  government 
purpose  must  be  compelling.  Legitimate  government  purposes  rele- 
vant lo  the  imposition  of  treatment  include  the  police  power"''  pur- 


fcnsiveness  or  deprivation  of  Ihiiies  clcsimil  would  prcbubly  be  a  second  ciiterion. 
Even  a  combination  of  an  actual  intent  to  punish  and  an  offensive  proceduiv,  however, 
would  not  necessarily  constitute  the  procedure  punishment.  Consider,  for  example,  a 
normal  appendectomy  performctl  in  the  case  of  acute  appendicitis  by  a  sadistic  surgeon 
who  actually  -intends  to  punish  his  patient.  In  this  ca-c,  the  l.-.w  would  probably  deem 
the  procedure  treatment  rather  than  punishment  despite  the  painlful  impact  of  the  proce- 
dures and  the  surgeon's  punitive  intent.  Thus  the  recognized  tlicrapeutic  nature  of  a 
procedure  would  be  another  criterion.  On  the  other  hand,  where  a  hazardous  or  intru- 
sive proceiiure  of  recognized  therapeutic  vahie  is  utilized  against  a  patient's  will,  it  might 
l-ie  deemed  punishment,  despite  its  lecognized  liierapcutic  value,  depending  on  the  sur- 
geon's punitive  intent.  Thus,  the  lack  of  consent  of  the  patient  to  a  procedure  would 
be  another  criterion  i>f  punisjimenl. 

The  upshot  of  this  discussion  is  that  for  a  procedure  lo  be  considered  punishment 
for  eighth  amendment  purposes^  it  must  first  be  physically  offensive  or  depiiviiig  of 
things  desiici!  and  imposed  with  an  ini'ent  lo  punish.  In  addition^jt  must  be  either  with- 
out lecogni/ed  ihei.ipeuiic  value  or  with  lecognized  therapeutic  value  but  imposeil  with- 
out the  patient's  consent.  In  this  latter  ins!ai\ce,  the  patient's  conscfit  would  remove  the 
procedure  from  the  calego:y  of  punistir.icnt.  inil.ing  it  unnecessary  to  say  that  he  has 
waived  his  protection  against  cruel  and  unusual  punishment.  In  the  former  instance, 
consent  would  not  be  permitted  for  the  same  reason  one  would  not  be  permitted  to  con- 
sent to  mayhem;  consent  would  not  serve  any  legitimate  interest  of  cither  the  subject 
or  society. 

160.  See  Boykin  v.  Alabama,  395  U.S.  238,  243  (1969);  Miranda  v.  Arizona.  384 
U.S.  436.  475-76  (1966). 

161.  Brady  v.  United  Stales.  397  U.S.  742,  748  (1970). 

162.  For  a  discussion  of  the  elements  of  informed  consent,  see  text  &  notes  49-63 
supra. 

163.  To  be  noted  with  some  concern,  however,  is  the  apparent  erosion  in  recent  deci- 
sions of  the  voluntariness  and  knowledge  components  of  a  valid  waiver.  Brady  v. 
United  States.  397  U.S.  742  (1970),  while  permitting  a  guilty  plea,  recognized  that  the. 
decision  to  waive  constitutional  rights  when  plcadii:g  guilty  may  result  largely  from  pres-  --^ 
sures  exerted  by  the  state,  for  example,  from  the  threat  of  a  death  penalty  or  oth;r  coer- 
cion. Similarly,  in  Schneckloth  v.  Bustamonte.  412  U.S.  218  (1973).  the  Supreme  Court 
refused  to  require  police  officials  to  advise  suspects  of  their  constitutional  right  to  refuse 

a  warrantless  search  before  obtaining  consent  to  such  a  search,  thereby  allowing  a  person 
to  unknowingly  waive  his  fourth  amendment  protections. 

164.  Thestate's  plenary  power,  the  police  pov^er,  allows  it  to  make  laws  and  regula- 
tions for  the  protection  of  the  public  health,  safety,  welfare,  and  morals.  Sec  Jacobson 
V.  Massachusetts,  197  U.S.  11.  24-25  (1905).  The  primary  justification  for  this  power 
is  the  need  to  protect  membeis  of  society  from  threats  to  their  peisori  or  property.  Iil. 
Protection  of  society  from  the  mentally  handicapped  who  are  dangerous  is  a  traditional 
use  of  the  police  power.  Am.  B.\r  Foundaiion,  Iiie  Mentally  Dis.\blli>  and  thi;  Law 
39  (S.  Brakel  and  R.  Rock  eds.  1971). 
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pose  in  protecting  society  by  confining  harmful  persons  and  the  parens 
patriae'"''  purpose  in  making  decisions  in  the  best  interest  of  persons  who 
are  incapable  of  making  decisions  for  themselves.  Compelling  purposes 
are  those  purposes  which  are  legitimate  and  which,  in  the  judicial  mind, 
carry  substantially  greater  weight  tlian  most  other  legitimate  purposes. 
To  date,  no  court  has  found  a  compelling  state  purpose  justifying  im- 
position of  a  treatment  procedure  infringing  fundamental  rights."'" 
Nevertheless,  there  currently  is  no  identifiable  limitation  precluding  the 
courts  from  designating  some  purpose  as  sufficiently  compelling  to  per- 
mit imposition  of  treatment.'"' 

(c)  Least  restrictive  means.  A  necessary  corollary  of  the  princi- 
ple that  government  action  infringing  protected  interests  must  be  jus- 
tified by  legit'malc  or  compelling  government  purposes  is  that  the 
means  chosen  to  promote  the  government  interest  must  be  at  least 
reasonably  related  to  that  end."'"'  As  indicated,  however,  where  fun- 
damental rights  arc  involved,  the  means  must  additionally  be  the  least 
restrictive  of  the  alternatives  for  achieving  the  government's  end. 

A  classic  expression  of  the  doctrine  of  least  restrictive  alternative 


165.  The  parens  patiiac  power,  is  "inherent  in  ihc  siipromc  powci  of  every  Slate 
.  .  .  ."  Late  Corp.  of  the  Church  of  Je>-iis  Christ  of  LaUer  Day  Saints  v.  United  St.aies. 
1.16  U.S.  1.  57  (1890).  Under  English  law.  the  King  had  the  ainhority  to  act  as  "the 
general  puaidian  of  all  infants,  idints.  and  lunalics.""  llawaii  v.  Standard  Oil  Co.,  405 
U.S.  251.  257  (1972).  qiioiiif^  W.  MrACKsioNr  Commi  ntahiis  47.  In  nioic  modern 
limes.  "|l|he  paims  luiiiioc  doctrine  has  heon  iiscti  as  the  basis  for  slate  laws  which  pro- 
tect the  interests  of  minors,  es;ahlish  .cuaidianships.  and  piovidc  foi-  Ihc  inviiliuitary 
cominilmcnt  of  the  jncntallv  ill."  l>v\rlopiiui,i\  in  ihr  I mw — Civil  Coiiiniiliin-iil  of 
Ihc  Mcni.ilh-  III.  S7  H  \uv.  L.  Kl  v.  1190.  !2(  S  119  (I<)74)  (hereinafter  cited  as  Devi  !'>,>. 
niciil.y — Civii  Coinntitnuiil]  IJlil  while  t!ic  parens  paliiae  power  -as  hislu;ieally  prem- 
ised on  the  presumed  incapacity  of  minors  and  the  actual  incap  iciiv  of  idiots  and  lunatics 
lo  make  ilceisioiis  about  their  o\wi  care  and  proieelion  for  Ihcinselvcs.  recent  d;scii>-sionS 
of  the  state's  power  to  protect  and  caie  lo:  111.;  mentjlly  haiHlic;;pped  have  often  left 
out  considerations  of  incapacty  wilh  residlint:  lack  of  clarity  conccinins  the  proper 
limitations  of  the  exercise  of  state  power  under  this  rationale,  lil.  It  is  important  to 
bear  in  mind  that  not  all  mentally  ill  or  mentally  retarded  persons,  and  ccilainly  not 
most  p  isoners,  are  incompetent. 

166.  The  court  in  Kaimowitz  v.  Michigan  Dep't  of  Mental  Health.  42  U.S.L.W.  2063, 
2064  (C.A.  72-194.14-A\V.  Cir.  Ct.  Wayne  County,  Mich..  July  10.  1973).  simply  stated 
that  the  state  had  not  demonstr.-'.tcd  an  interest  sufficiently  compelling  to  justify  the  in- 
trusion. 

167.  It  is  plausible,  for  example,  that  a  state's  interests  in  the  productivity  of  its  citi- 
zens and  their  discharge  of  responsibilities  coidd  be  deemed  compelling.  Another  inter- 
est, that  of  preventing  "persons  from  becomin.c  a  charge  on  the  state,  such  as  by  becoming 
permanenlly  comniiled.  is  p:ob,nbly  not  sufficiently  compelling  to  justify  imposition  of 
treatnient  procedures  which  infringe  fundamental  rights.  .Sec  Runnels  v.  Roscndale.  499 
F2d  733  (9th  Cir.  1974);  Wyatt  v.  Stickniv.  344  F.  Supp.  373  &  3«7  (M.D.  Ala.  1972), 
ulJUl  suh  nom..  'Wvatt  v.  Aderholt,  503  F.2d  1305  (5th  Cn-.  1974):  Holt  v.  Surver,  309 
F.  Supp.  362  (E.D.  Ark.  1970),  «//'</.  442  F.2d  304  (8th  Cir.  1971):  c/.  Shapiio  v. 
Thompson.  394  U.S.  618  (1969)  (state  interest  in  protecting  public  treasury  not  suffi- 
ciently conipcllins  to  justify  1-yea'  durational  residence  requirement  for  receipt  of  w'el- 
faie  benefits). 

168.  Scr  Cleveland  Bd.  of  Educ.  v.  LaFleur,  414  U.S.  632,  643  (1974):  Jackson  v. 
Indiana.  406  U.S.  715.  738  (1972).  Thus,  a  mental  patient  or  prisoner  may  use  this 
leeal  principle  to  attack  behavioral  procedures  for  which  there  is  no  e\idence  of  ef- 
fectiveness. This  legal  attack  would  be  available  for  many  treatments  now  in  use,  rang- 
ing from  group  therapy  to  milieu  therapy. 
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is  found  in  Shelton  v.  Tucker y"^  There,  the  Supreme  Court  invalidated 
an  Arkansas  law  requiring  school  teachers  to  list  all  organizations 
to  which  they  belonged  as  violative  of  the  first  amendment  right  of 
free  association  since  there  were  "less  drastic  means"  for  protecting 
the  state's  "legitimate  and  substantial"  interest.  The  Court  stated: 

In  a  scries  of  decisions  the  Co\ix\./uu> hjULihM,  even  though 
tiic  governmental  purpose  be  legitimate  and  substantiLii,  that  pur- 
pose cannot  be  pursued  by  means  that  broadly  stifle  fundamental 
personal  liberties  when  the  end  can  be  more  narrowly  achieved. 
The  breadth  of  legislative  abridgement  nnisi  be  viewed  in  the  light 
of  less  drastic  means  for  achieving  the  same  basic  purpose.''" 
This  principle  has  already  been  apjiiied  in  the  civil  commitment  con- 
text.'"' Application  of  the  doctrine  of  the  least  restrictive  ahernativc 
to  attempts  by  the  state  to  impose  hazardous Fbehavioral  procedures 
upon    unwilling    menial    patients    supports    the    view    that    competent 
mental  patients  have  a  right  to  refu.se  unnecessarily  intrusive  or  hazard- 
ous procedures  and  that  a  riglit  to  refuse  such  procedures  may  be  exer- 
cised oti  behalf  of  incompetent  patients. 

Where  institutionalization  is  based  upon  the  state's  police  power 
interest  in  confining  persons  who  arc  harmful  to  others,  imposition  of 
treatment  on  a  competent  mental  patient  over  his  objection  cannot  be 
justified.  The  .state's  legitimate  safety  interest  can  be  fully  accom- 
plished by  confinement.  To  be  sure,  incarceration  itself  intrudes  on 

169.  364  U.S.  479  (I960). 

170.  Id.  at  488.  For  a  period  corrcsroiuling  wilh  the  allcpcd  demise  of  substantive 
due  piocess,  the  doctrine  of  llit  least  restrictive  alternative  appeared  to  lose  its  vitality 
as  the  Stip.enic  Court  tended  ;o  affirm  the  legislative  prerogative  to  use  any  rational 
means  chosen  to  reach  permissible  state  ends  regardless  of  the  asserted  availability  of 
less  restrictive  alternatives.  But  recently  the  doctrine  has  appeared  to  regain  its  vitality. 
It  has  tieen  used  to  strike  down  encroachments  on  fimdamcntal  rights.  .Memorial  Hosp. 
V.  Maricopa  Coimtv.  41'-  U.S.  2.'iO.  262-6'^  (1974)  {right  to  tiavell;  Cleveland  Bd.  of 
Ediic.  V.  LaFIcur.  414  U.S.  b^Z.  639-46  (1974)  (right  to  procreate):  Dunn  v.  Blimisteie. 
40<i  U.S.  3.^0,  342-43.  3.'^3  (1972)  (riuht  to  vote):  ,\ptheker  v.  Secretary  of  State.  378 
U.S.  .-^OO.  .S12-14  (1964)  (right  to  travel):  Sherbcrt  v.  Verner,  374  U.S.  398,  407  (  1963); 
(free  exercise  of  religion). 

It  has  been  observed  that  "the  principle  that  government  should  intrude  as  little  as 
necessai-j'  into  the  lives  of  citizens"  is  presently  treated  less  as  an  independent  principle 
of  constitutional  law  and  more  as  "simply  one  of  scveial  useful  tools  available  Ito  the 
justices]  to  accommodate  important  constitutional  and  leg'slative  interests  when  they 
conflict."  Chambers,  siipia  note  130,  at  1147.  According  to  another  commentator,  the 
least  restrictive  alternative  reasoning  has  recently  been  incorporated  into  due  process  and  , 
equal  protection  analysis,  since 

when  state  action  affects  a  fundamental  interest,  the  due  process  and  equal  pro- 
tection clauses  require  that  the  state's  statutory  scheme  be  necessary  to  achieve 
the  state's  goal.     Least  drastic  means  reasoning  is  used  to  test  whether  the  state 
action  is  necessary:  if  a  less  burdensome  alternative  is  available,  the  challenged 
action  will  be  invalidated. 
Dcvetopnu'iUs — C/r;7  Coww.hiucnt.  supra  note  \(y5,  at  1246  n.238.     Whether  less  drastic 
means  reasoning  is  a  "tool"  or  a  principle  with  independent  status  is  an  issue  which  need 
not  be  resolved  here. 

171.  Covington  v.  Harris.  419  F.2d  617  (D.C.  Cir.  1969)  (requiring  the  exploration 
of  alternative  placement  prior  to  commitment  to  a  particular  institution):  Lake 'v.  Cam- 
eron, 364  F.2d  657  (D.C,  Cir.  1966)  (holding  that  the  conmiittmg  court  not  only  had 
an  obligation  to  consider  the  range  of  alterMali\e  couises  of  treatment  but  also  to  place 
the  patient  in  the  least  restrictive  of  the  alternative  courses  found  suitable). 
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Other  constitutional  rights,  perhaps  more,  so  than  the  intrusion  which 
would  result  from  compelled  treatment.  But,  the  competent  patient's 
refusal  of  treatment  must  be  viewed  as  a  waiver  of  those  other  consti- 
tutional rights,  precluding  the  argument  that  treatment  is  less  intrusive 
than  commitment.  While  participation  in  a  beiiavioral  program  could 
eliminate  a  mental  patient's  dangerous  propensities  and  permit  his 
earlier  release,  a  competent  patienl's^-hoice  to  preserve  the  integrity  of 
his  fundamental  rights,  the  infringement  of  which  is  not  absolutely 
necessary  to  the  state's  interest  in  protecting  its  citizens,  should  be  re- 
spected. '"- 

The  doctrine  of  the  least  restrictive  alternative  also  h-is  important 
implications  for  incompetent  patients  whose  treatment  may  be  iusti- 
ficd  under  a  parens  patriae  rationale  of  making  decisions  in  the  best 
interest  .,  of  persons  incapable  of  making  such  decisions  for 

themselves,  including  decisions  calculated  to  enhance  personal  dignity 
and  productivity  oi:  individuals.  Sucii  persons  may  be  subjected  to 
hazardous  or  intrusive  behavioral  procedures  without  their  consent. 
But  before  requiring  incompetent  persons  to  undergo  such  procedures^ 
the  state  must  demonstrate  tiiat  such  action  is  in  the  patient's  best  in- 
terest'"' and  that  the  proposed  procedure  is  no  n)ore  intrusive'"'  than 
necessary  to  accomplish  the  legitimate  therapeutic  or  behavioral  goal. 

D.  Effect  of  Comlitutioiml  Limitations  on  Token  Economy  Programs 
Some  very  effective  token  economy  programs  used  to  rehabilitate 
'chronically  psychotic  mental  patients  involve  reinforcers  which  include 
a  broad  range  of  patient  needs  and  privileges.''"'  Under  the  decision 
in  Wyatt  v.  Stickney,^'"''  however,  patients  are  guaranteed,  inter  alia,  a 


172.  This  view  has  been  expressed  by  ether  ccnimentaiors  in  c!;'s:ly  analogmis  a'cas; 
A  police  power  commitnient  requires  no  finding  of  incapiicity  to  maWe  a  treat- 
ment decision:  inste;;d.  there  must  be  a  finding  of  diminished  capacity  to  con- 
form to  the  criminal  lasv  and  a  sufficient  level  of  danperousness  lo  justify  state 
interN'enlion.  Because  there  is  no  reason  to  distinguish  police  power  patients 
from  other  co.mpetent  individuals  allowed' by  a  stale  to  make  their  own  treat- 
ment decisions,  such  patients  need  not  submit  to  unwanted  therapy.  Adniit- 
tedly.  these  patients  have  a  due  process  riyht  to  receive  available  fealment  that 
would  make  their  confinement  less  restrictive      However,  they  should  not  have 

to  accept  such  therapy  if  they  consider  it  more  oppressive  than  the  prospect 
of  continued  detention  .  .  .  •.  ,      c-u     • 

Developments— Civil  Commitment,  supra  note   165,  at    1351.     See  also  Shapiro,  supra 
note  76,  at  280-82.  .       ,  •     u-    u    .  ■ 

173.  The  assumption  here  is  that  a  competent  palicnt  will  always  act  in  his  best  in- 
terest: therefore,  those  charged  with  acting  for  an  incompetent  patient  may  act  for  the 
patient  by  permitting  treatment  when  to  do  so  would  be  in  the  patient's  best  interest. 
Essentiallv  pcrmittinc  treatment  when  that  would  be  in  the  incompetent  patients  best 
interest  is'tantamount'lo  vicarious  infcnied  consent,  justified  by  the  parens  patriae  doc- 
trine    For  a  discussion  of  the  concept  of  best  intei-est.  see  text  &  note  -16  inlia. 

174.  For  :i  discussion  of  crlisria  for  measuring  intrusiveness,  see  text  &  notes  22_- 
23  infij. 

175.  Wc.xler.  .TH/'/a  note  12,  at  83-90.  »j    ui. 
176     344  F   Siipp.  373  &  387  (M.D.  Ala.  1972).  affd  suh  item.,  WyaU  v.  Aderholt, 
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comfortable  bed,  privacy,  nutritionally  adequate  meals,  the  right  to 
have  v^itors,  to  attend  religious  services,  to  wear  their  own  clothes,  to 
exercise  regularly,  to  be  out  of  doors  regularly,  and  to  interact  with 
members  of  the  opposite  sex.''"  As  one  commentator  has  noted:  "The 
crux  of  the  problem,  from  the  viewpoint  of  behavior  modification,  is  that 
the  items  and  activities  that  are  emerging  as  absolute  rights  are  the  very 
same  items  and  activities  that  the  behavioral  psychologists  would  employ 
as  reinforccrs — that  is,  as  'contingent  rights.'  "''■'  "Thus,  the  usual  tar- 
get behaviors  for  token  economics  would  be  disallowed  and  the  usual 
reinforccrs  will  be  legally  unavailable."' ''' 

It  is  possible  that  in  an  effort  to  protect  the  basic  rights  of  men- 
tal patients,  society  might  deny  applied  behavior  analysts  the  very 
reinforccrs  which  might  be  needed  to  effectively  treat  chronic  psychot- 
ics.  Before  deciding  that  there  is  an  inevitable  clash  between  a  patient 's 
or  prisoner's  civil  rights  and  his  therapeutic  best  inlcrests,  however, 
one  would  first  have  to  ascertain  whether  nonbasic  reinforccrs  might 
be  found  which  would  be  equally  effective  in  shaping  the  behavior  of 
institutionalized  patients.  Even  assuming  that  deprivation  of  basic 
reinforccrs  is  necessary  in  some  specific  cases  for  a  token  economy 
program  to  be  effective,  the  conflict  between  legal  and  therapeutic  in- 
terests is  by  no  means  irresolvable.  The  basic  rights  promised  to  pa- 
tients in  the  Wyatt  decision  would  presumably  be  waivable  under  ap- 
propriate circumstances,  just  as  any  basic  constitutional  right  is 
waivable.'^"  Moreover,  as  already  indicated,  where  a  legitimate  parens 
patriae  justification  exists,  it  may  be  appropriate  for  the  state  to  waive 
certain  basic  rights  on  behalf  of  incompetent  patients.""  Thus,  the 
apparent  conflict  between  ab.solute  and  contingent  rights  which  is 
presently  of  great  concern  to  the  applied  behavior  analysts  may  not  be 
as  serious  as  feared. ""- 

III.     Special  Problems  Which  the  Applied  Behavior  Analyst 

Will  Encounter  in  Attempting  to  Implement  the 

Duty  to  Refrain 

A.  Determining  Competency 

Most  prisoners,  except  possibly  those  who  are  psychotic  or  se- 
verely retarded,  are  competent  to  make  decisions  about  their  treat- 


503  F.2d  1305  (5th  Cir.  1974).    For  a  discussion  of  Wyait,  see  text  accompanying  notes 
76-77  supra. 

177.  344  F.  Supp.  at  379-83:  Wexler.  mpra  note  12,  at  94.      ^      ^^ 

178.  /ri^-at-513-y4,  LOA^t.,:,^^  ti^iyi^^   >ic^  /2,  a^l  ^'^^    "      • 

179.  Itl.  pt  94.  

180.  See  text  &  notes   153-63  siipnt. 

181.  See  text  &  notes   173-74  mpra. 

182.  Sec   Bci-wick   &   Morris.    Token   Economics:     Are    They   Doomein      5    PROFES- 
SIONAL PsYCHOI-OOy  434-39  ( 1974). 
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ment  or  rehabilitation.  Moreover,  it  is  now  generally  recognized  that 
persons  who  are  mentally  handicapped  may  have  impaired  function- 
ing in  some  areas  but  be  perfectly  functional  and  competent  in  others.'^' 
For  example,  the  Second  Circuit  has  noted: 

[T]hc  law  is  quite  clear  in  New  York  that  a  finding  of  "mental  ill- 
ness" cvc-n  by  a  judge  or  jury,  and  commitment  to  a  hospital,  does 
not  raise  even  a  presumption  that  the  patient  is  "incompetent"  or 
unable  adequately  to  manage  his  own  affairs.  Absent  a  specific 
finding  of  incompetence,  the  mental  patient  retains  the  right  to  sue 
or  defend  in  his  own  name,  to  sell  or  dispose  of  his  property,  to 
marry,  draft  a  will.  and.  in  general  to  manage  his  own  affairs."*' 

Nevertheless,  because  the  very  nature  of  a  total  institution  impairs  a 
patient's  capacity  to  make  important  decisions  concerning  his  life,  the 
i.ssue  of  whether  a  pri.soner  or  mental  patient  is  competent  to  give 
consent  is  always  a  difficult  one.  For  example,  while  recognizing  that 
involuntarily-detained  mental  patients  may  have  sufficient  lO's  to  in- 
tellectually comprehend  their  circumstances,  the  Kaimonitz  court  noted 
with  concern  that  "the  very  nature  of  [a  confined  mental  patient's] 
incarceration  diminishes  his  capacity  to  consent  ....  He  is  partic- 
ularly vulnerable  as  a  result  of  his  mental  condition,  his  involuntarily 
[sic]  confinement  and  the  etfecls  of  'institutionalization.'  ""*'' 

Defining  capacity  to  con.sent  is,  along  with  defining  voluntari- 
ness, one  of  the  thorniest  of  all  issues  involved  in  the  regulation  of  ap- 
plied behavior  analysis.  As  a  general  proposition,  it  may  only  be  stated 
that  capacity,  like  voluntariness,  "is  a  requirement  of  variable  de- 
mands."""' Greater  care  miust  be  taken  when  the  proposed  proce- 
dure is  experimental,  dangerous,  or  intrusive  than  when  it  is  routine. 

The  goal  in  choosing  a  standard  of  competency  is,  on  the  one 
hand,  to  enhance  self-autonomy  and  guard  against  paternalism  and, 
on  the  other,  to  provide  for  vicarious  judgment  in  the  best  interest  of 
patients  when  necessary.  As  with  so  many  of  the  difficult  issues  in 


183.    See  Winters  v.  Millei,  446  F.2d  65.  68   (2d  Cir.),  ceir.  denied.  404  U.S.  98.'! 
(1971);  Henry  v.  Ciccone.  315  F.  Sr.pp.  8S9  (W.D.  Mo.  1970). 
■     184.    Winters  v.  Miller,  446  F.lil  65.  68  (2d  Cir.).  cerl.  denied.  404  U.S.  985  (1971  ). 

185.  Kaimowitz  v.  Michisan  Dep't  of  Mental  Health.  42  U.S.L.W.  2063.  2064  (C.A. 
73-19434-AW,  Cir.  Ct.  Wayne  County,  Mich..  July  10,  1973).  As  the  court  explained 
the  problem: 

The  fact  of  institutional  confinement  has  special  force  in  undermining  the  ca- 
pacity of  the  mental  patient  to  make  a  competent  decision  on  this  issue,  even 
though  he  is  intclicctually  competent  to  do  so.  .  .  .  Institutionalization  tends 
to  strip  the  individual  of  the  support  which  permits  him  to  maintain  his  sense 
of  self  worth  and  the  value  of  his  own  physical  and  mental  integrity.  An  in- 
voluntarily confined  mental  patient  clearly  has  diminished  capacity  for  making 
a  decision  .... 

Id.  (material  not  reported  in  U.S.L.W.).     For  exhaustive  discussion  of  Kaimowitz  and 

its  ramifications,  '■ce  Note,  !^iipi(i  note  74,  at  301. 

186.  42  U.S.L.W.  at  2063. 
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mental  health  law,  there  may  be  no  ideal  approach.  Under  too  lax  a 
standard  of  competency,  persons  will  be  allowed  to  act  in  ways  which- 
may  be  viewed  as  being  contrary  to  their  best  interests.  Under  too 
strict  a  standard,  the  opportunity  for  self-determination  may  be  un- 
dermined and  personal  integrity  denigrated  by  the  paternalism  of  the 
state.  Horror  story  hypothetical  can  be  formulated  to  expose  potential 
weaknesses  in  any  standard  of  competency  that  has  been  proposed. 
The  real  question  is  under  wliich  standard  will  undesirable  results  be 
most  effectively  minimized.  Unfortunately,  very  little  attention  has 
been  devoted  to  this  problem  to  date,  and  it  is.  therefore,  possible 
only  to  identify  some  of  the  different  standards  of  competency  which 
have  been  used  and  to  briefly  discuss  the  likely  effects  of  choosing 
one  standard  over  another. 

1.  Competency  Defined  as  Reaching  a  Reasonable  Result.  One 
approach  to  deterniin'ng  competency  requires  the  reviewer  to  decide 
whether  the  result  of  the  client's  decision  is  one  which  a  "reasonably 
competent  man  might  have  made."'-"  Thus,  "[pjcrsons  who,  be- 
cause of  mental  illness,  would  be  likely  to  make  decisions  about  their 
own  interests  which  would  result  in  substantial  damage  to  their  own 
mental  or  physical  well-being,"  should  be  deemed  incompetent. *'"** 
This  approach  has  been  criticized  as  being  extremely  paternalistic  and 
drawing  a  probably  unsupportable  distinction  between  the  decision- 
making freedom  of  persons  with  physical  illnesses  and  men- 
tal disabilities.'"''  Under  this  standard,  a  mentally  ill  person  who 
decides  to  forego  a  treatment  despite  a  substantial  risk  to  his  men- 
tal well  being  might  be  labeled  incompetent  and  thus  denied  his 
basic  right  to  self-determination.  Any  determination  of  the  reason- 
ableness of  a  result  is  based  on  the  balancing  of  complex  factors  and 
is  likely  to  be  subjective  ar.d  to  produce  varying  results.  Thus,  adop- 
tion of  this  standard  may  result  in  a  Catch-22  logic — any  decision  with 
which  the  reviewer  of  competency  disagreed  would  provide  a  basis  for 
labelling  the  client  incompetent  and  for  substituting  the  reviewer's 
opinion  as  to  the  best  result  for  the  client. 


1S7.  Green.  Proof  of  Mcnlnl  huoi>ipi'!cr.c\-  ami  the  U'lcxpressct/  Major  Priiiiise.  53 
Yale  L.I.  271,  .■?0fi-07  (1944);  Nolc.  Civil  Coinmiimcnl  of  the  Mciititllv  III:  Theories 
and  rrocedtiies.  79  H,\RV.  L.  Rl  v.  I2^S  (1466). 

KS8.  Note,  supra  note  !S7.  ;it  ]Z')5.  See  al.-.o  Nat'l  Institute  op  Mtntal  Hialth. 
Draft  .Act  G(>vrRNiNr.  Hos!'nAi.i7Ari<iN  or-  tui;  Mi.ntai.ly  In.  §  9(g)(2)  (1952). 
foiitui  ill  Am.  Bar  HoiNtiAiioN.  .uipra  nolc  164.  ;it  457.  459.  This  section  proposes  in- 
voluntary comniilnicnl  of  putic-ils  who  l:ick  "Mil't'icii'ni  insiiiht  or  c;ip;icit>  to  make  rc- 
.sponsihie  decisions  with  icspect  to  ho.Npilalization."  The  commentary  to  this  section, 
however,  indicates  that  the  aiiihoritics  are  concerned  only  with  the  capacity  of  the  indi- 
vidual. The  issue  is  "whether  he  is  capable  of  making  a  responsible,-  nol  necessarily 
a  wise,  decision  ....'"    Id.  at  469. 

1X9.  See  D\\.  Ilo.spilaliriitioii  of  the  MeiUidl\  III  in  Wi^eonsin:  A  Need  fin  it  Ke- 
examination.  51  MARy.  L.  Klv.  1,  26-27  &  n.79  (1967):  Shapiro,  supra  note  76,  at  28K. 
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2.  Competency  Defined  as  the  Capacity  to  Reach  a  Decision 
Based  on  Rational  Reasons.  Under  this  standard,  competency  is  de- 
fined as  the  capacity  to  understand  the  nature  of  the  behavioral  pro- 
cedure, to  weigh  the  risks  and  benefits,  and  to  reach  a  decision  for 
rational  reasons.  This  standard  is  most  commonly  advanced  in  schol- 
arly writing.''"'  While  it  is  an  improvement  on  the  first  proposed  stand- 
ard, it  has  its  own  difficulties.     To  be  sure,  tiiis  standard   offers  protection 

against  the  paternalistic  tendency  to  substitute  the  reviewer's 
decision  for  the  client's  by  focusing  on  the  client's  overall  patterns  of 
thought  rather  than  on  the  result  of  a  particular  decision.'-''  Thus,  the 
patient's  total  decisionmaking  process  is  evaluated  to  determine  if 
there  is  evidence  of  incoherent  reasoning  or  eccentricities  of  emotion. 
The  insolvable  problem  of  any  rationality  test,  however,  is  that  it  may 
express  a  value  preference  for  a  particular  kind  of  thinking,  the  re- 
sults of  which  have  not  been  proved  to  be  less  valid  than  other  modes 
of  reasoning.  As  is  commonly  ob.sorvcd,  the  line  between  genius  and 
madness  is  a  thin  one.  and  many  sound  decisions  have  been  made  on 
the  basis  of  unconscious  or  prcconscious  thought  or  on  the  basis  of 
what  might  be  characterized  as  irrational  or  intuitive  reasons.  Argu- 
ably, any  attempt  to  assess  the  quality  of  reasoning,  as  distinguished 
from  the  ability  to  decide  at  all,  carries  with  it  the  danger  that  the  re- 
viewer of  competency  will  substitute  his  own  manner  of  thinking  and 
value  preferences  for  those  of  the  client. 

3.  Competency  Defined  as  the  Capacity  to  Make  a  Decision.  A 
minority  of  courts  and  .scholarly  commentators  have  suggested  an  ap- 
proach to  defining  competency  which  would  avoid  the  difficulties  in- 
herent in  evaluating  whether  a  person's  thought  processes  are  rational 
or  irrational  but  which  also  would  preclude  the  apparent  consent  of 
persons  clearly  out  of  touch  v,'ith  reality.  Under  this  approach,  so  long 
as  the  client  has  a  sufficient  understanding  of  the  nature  of  the  proce- 
dure, its  risks  and  benefits,  and'  the  possible  alternatives,  his  decision, 
provided  there  is  a  decision,  will  be  honored.'"-  Of  course,  here 
again,  the  question  of  what  constitutes  sufficient  understanding  is 
highly  subjective. 

In  re  Yctier.^"^  a  decision  by  a  Pennsylvania  lov.-er  court,  pro- 
vides a  good  illustration  of  the  application  of  this  approach.  Maida 

190.  Sec.  (■..;■..  Dix.  .s//,v.'v;  nolc  IS9.  ;U  26;  Po'-lcl.  Civil  C'linniirnifiil:  A  Fiinaioiud 
Aimhsis.  ?S  UlsooKi.YN  L.  Iviv.  I  (  I'lTl  >:  Sicgcl.  The  Jiislijicutions  for  Mrdinil  Coni- 
niiinict't--Rrnl  or  llltf,«rx.  6  \V,\KV  FoRi  ST  L,  Rfv.  21.  .^2-33  (1969),  Dcvdopnit'itis— 
('i\-il  Coi'iiiiimiciil.  .sui>i(i  noic  165.  ;it  1217. 

191.  Shnpiio.  Mipni  nolo  76,  al  31 1-13. 

192.  .V,r.  ,.^:.  In  Kc  Yrifir.  62  I").  &  C.  2<.l  619  (C.P.  Norlhamrton  County.  Pa. 
1973):  Gianniim  v.  Ik-mrd,  70  W^ish.  2J  304.  422  P. 2d  812  (1967);  Nolc,  li.jomwil 
Consent  ami  tin-  Dvinv  Puiiait.  83  Yali   L.J.  1366  (1974). 

193.  62  D.  &  C.  2ii  619  (C.P.  Noithaiiiplon  Counly,  Pa.  1973). 
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Yetter  had  been  committed  to  Allcntown  State  Hospital  in  1971,  and" 
her  diagnosis  at  that  time  was  chronic  undifferentiated  schizophrenia. 
Subscqacntiy,  because  Mrs.  Yetter  was  discovered  to  have  a  breast 
discharge,  the  doctors  rcconimcndcd  a  surgical  biopsy  and  any  addi- 
tional necessary  corrective  surgery.  Mrs.  Yetter  refused:  the  surgery 
because  she  was  afraid  of  that  type  of  operation,  which  she  claimed 
had  resulted  in  the  death  of  her  aunt.  The  caseworker  indicated  that 
at  the  time  of  the  refusal,  Mrs.  Yetter  was  "lucid,  rational,  and  ap- 
peared to  understand  that  the  possible  consequences  of  her  refusal  in- 
cluded death."'"'  The  court  described  Mrs.  Yetter"s  refusal  as  "in- 
formed" and  "CoTL^cxinM  of  the  consequences,"  and  stated: 

The  ordinary  person's  refusal  to  accept  medical  advice  based  upon 
fear  is  commonly  known  and  while  the  refusal  may  be  irrational 
and  foolish  to  an  outside  observer,  it  cannot  be  said  to  be  incompe- 
tent in  order  to  permit  the  State  to  override  the  decision. 

.  .  .  Upon  reflection,  balancing  the  risk  involved  in  our  refusal 
to  act  in  favor  of  compulsory  treatment  against  giving  the  greatest 
possible  protection  to  the  individual  in  furtherance  of  his  own  de- 
sires, wc  are  unwilling  now  to  overrule  Mrs.  Yctter's  original  irra- 
tional but  competent  decision.""' 

While  the  Yetter  standard  of  competency  would  appear  to  be 
more  objective  and  less  likely  to  provoke  disagreement  in  its  applica- 
tion than  a  rationality  standard,  it  is  not  without  its  own  problems. 
There  was,  for  example,  evidence  in  the  Yetter  ca.se  that  Mrs.  Yetter's 
decision  to  forego  corrective  surgery  was  based  not  only  on  irrational 
reasons  but  also  on  fundamental  misperceptions  of  reality.  Mrs.  Yetter 
justified  her  objections  to  surgery  on  the  basis  that  her  aunt  had  died 
following  surgery  for  cancer.  In  fact,  the  aunfs  death  was  unrelated 
to  her  cancer  operation  and  occurred  some  15  years  after  that  opera- 
tion.''"' Other  evidence  that  Mrs.  YetterVs  reasoning  had  a  delusional 
component  came  from  her  responses  to  questions  by  the  court  and 
counsel;  she  indicated  that  the  proposed  operation  would  interfere 
with  her  genital  system,  affect  her  ability  to  have  children,  and  would 
prohibit  a  movie  career.'"  At  the  time  of  tiiese  questions,  Mrs.  Yetter 
was  60  years  of  age.  It  might,  therefore,  have  been  decided  that  Mrs. 
Yetter  was  not  competent  even,  under  this  standard,  because  she 
lacked  sufficient  understanding  of  the  nature  of  the  procedure,  the 
risks  and  benefits,  and  the  alternative  involved. 


194.  Itl.  at  621. 

195.  /(/.  at  624. 

196.  /(/.  at  622. 

197.  lit. 
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Clearly,  if  a  client  is  psychotic  or  hallucinating  and  cannot  as- 
•similate  information  about  a  proposed  procedure  at  all,  he  is  incom- 
petent to  make  a  decision  one  way  or  the  other.  More  difficult  situa- 
tions are  presented  where  the  client  cannot  accurately  "hear"  and 
weigh  the  pertinent  information  for  delusional  reasons.  Consider,  for 
e.xample,  the  difference  between  the  decision  of  a  child  molestor  to  re- 
ject proposed  aversive  conditioning  on  the  ground  that  the  pain  of  the 
proposed  procedure  is  not,  in  his  opinion,  worth  the  possibility  of  a 
change  in  his  behavior  and  the  decision  of  a  similarly  situated  person 
to  refuse  aversive  conditioning  ba.scd  on  a  paranoid  belief  that  ail  be- 
havior modifiers  are  conspiring  in  a  plot  to  kill  him  or  that  he  has  a 
little  man  inside  him  who  is  his  true  self  and  who  would  be  fried  by 
any  electricity.  What  this  and  similar  hypothetical  comparisons  point 
up  is  that  we  are  dealing  with  a  question  which  involves  the  balanc- 
ing of  complex  factors  and  the  delicate  evaluation  of  personal 
preferences.'-"^  The  task  of  framing  an  ideal  standard  for  competency 
and  studying  its  operational  effectiveness  is  beyond  the  scope  of  this 
Article.  The  tentative  approach  recommended  in  the  proposed  stand- 
ards set  out  in  the  Appendix  to  this  Article'"''  removes  the  rational- 
ity standard  from  the  dcierminajion  of  competency  since  rationality 
per  se  is  unduly  restrictive.  Instead,  the  standards  define  competency 
to  consent  as  the  ability  to  understand  and  knowingly  act  upon  the  in- 
formation provided.  Meaningful  decisions  concerning  this  or  any  other 
Standard,  however,  can  be  made  only  through  a  careful  empirical 
study  of  operational  results. 

B.     Determining  Whether  Consent  in  the  Institutional  Context  is  Truly 
Vohintary  and  Competent 

After  noting  that  a  crucial  element  of  informed  consent  is  volun- 
tariness, the  Kaimonitz'""  court  also  gave  an  informative  description 
of  the  great  difficulty  of  eliciting  a  truly  voluntary  consent  in  an  insti- 
tutional setting: 

19S.  An  iippioacii  to  defining  conipelcncy  which  would  obviat:  ilxsc  problems 
would  be  to  foego  any  ini^uiry  into  undcistandiniz  at  all.  provided  a  client  is  able  to 
hear  the  question  of  whether  he  is  willing  to  consent  to  a  pailicul.ir  thciapy  and  to  an- 
swer either  yes  or  no.  Barring  some  additional  leqiiirement  of  a  causal  connect'on.  the 
response  of  a  client  who  automatically  said.  "no.  no,  no."  to  any  and  all  questions  which 
he  was  asked  would  be  a  competent  lefusa!.  Even  with  a  causa!  connccticMi  require- 
ment, this  stantlaid  would  require  the  response  of  a  client  who  could  hca''  the  informa- 
tion given,  but  who'e  hallucinuiions  caused  serious  distort'ons  in  his  thi-iki'ig,  to  be 
honored,  This  very  Icnv  standard  for  competency  was  adopted  by  the  federal  district 
court  in  Wyatt  v,  Aderholl.  .168  F.  Supp.  1.1S3  (M.D,  Ala.  1974),  with  regard  to  con- 
sent by  the  menially  retarded  to  slerilizaiion.  The  court's  o'dcr  provided  that  even  le- 
gally incompetent  residents  may  not  be  sterilized  unless  they  have  "formed  ...  a 
genu'ne  desire  to  be  sterilized."    /</.  at  1385. 

199.  See  App.  I,  iiifm  at  — . 

200.  42  U.S.L.W.  2063  (C.A.  73-I9434-AW,  Cir.  Ct.  Wavne  County,  Mich.,  July  10, 
1973).    For  a  discussion  of  K(iiinowi!r.  see  text  &  notes  94-99  supra. 
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It  is  impossible  for  an  involuntarily  detained  mental  patient  to  be 
free  of  ulterior  forms  of  restraint  or  coercion  when  his  very  release 
from  the  institution  may  depend  upon  his  cooperating  with  the  in- 
stitutional authorities  and  giving  consent  to  experimental  surgery. 
The  privileges  of  an  involuntarily  detained  patient  and  the  rights 
he  exercises  in  the  institution  are  within  the  control  of  the  institu- 
tional authorities.  As  was  pointed  out  in  the  testimony  of  John 
Doe,  such  minor  things  as  the  right  to  have  a  lamp  in  his  room,  or 
the  right  to  have  ground  privileges  to  go  for  a  picnic  with  his 
family  assumed  major  proportions.  For  17  years  he  lived  com- 
pletely under  the  control  of  the  hospital.  Nearly  every  important 
aspect  of  his  life  was  decided  witliout  any  opportunity  on  his  part 
to  participate  in  the  decisionmaking  process. 

Involuntarily  confined  mental  patients  live  in  an  inherently  coercive 
institutional  environment.  Indirect  and  subtle  psychological  coer- 
cion has  profound  effects  upon  the  patient  population.  .  .  .  They 
are  not  able  to  voluntarily  give  informed  consent  because  of  the 
inherent  inequality  in  their  positions.'-"' 

If  the  Kaimowitz  court's  analysis  is  read  to  mean  that  no  invo- 
luntarily-confined patient  may  ever  be  subjected  to  any  treatment 
since  he  can  never  give  legally  adequate  con.sent,  the  thrust  of  normal- 
ization theory  and  the  attempts  of  advocates  of  the  mentally  handicapped 
to  restore  to  them  the  fullest  possible  degree  of  personal  autonomy 
would  be  seriously  undercut.  vSuch  a  reading,  however,  would  suggest 
a  very  unsophisticated  understanding  of  the  underlying  issues  of  vol- 
untariness, and  a  failure  by  the  court  to  recognize  that  degrees  of  vol- 
untariness exist  in  a!)  situations,  even  those  outside  the  confines  of  in- 
stitutions. Road  this  way,  the  Kaimowitz  decision  would  appear  to 
assume  that  persons  in  the  community  always  act  with  unimpaired 
voluntariness.  Perhaps,  they  do  in  a  very  general  sense;  however,  the 
husband  or  wife  seeking  private  psychotherapy  under  pressure  from  a 
spouse  who  has  threatened  separation  or  divorce  may  actually  act  less 


201.  Kaimowitz  v.  Michigan  Dep't  of  Mental  Health.  42  U.S.L.W.  2063  (C.A.  TS- 
I9434.AW,  Cir.  Ct.  Wayne  Coimly.  Mich..  July  10,  1973)  (material  not  reported  in 
U.S.L.W.).  The  appropriateness  of  the  court's  observations  about  the  difficulty  of  as- 
suring the  volunta^ine^^  of  a  decision  made  by  an  involuntarily-confined  peison  was 
nicely  illustrated  by  subsequent  events  in  this  very  case.  While  he  was  confined  in  Ionia 
State  Hospital,  the  patient  involved  in  the  case  slaimchly  maintained  that  he  tieniiincly 
and  voUmtarily  desired  to  participate  in  the  psychosurgciy  c.\p;.'iuiient.  Two  review 
committees  pressed  him  on  whether  his  decision  was  the  result  of  coercion,  and  he  con- 
vinced them  that  he  genuinely  desired  to  paiticlpate.  e\en  if  he  were  released  from  Ionia. 
Nevertheless,  after  he  was  released  from  the  ir.stitiili'on  and  after  the  sexual  psychopath 
statute  justifying  his  commilmcnt  was  held  to  be  luiconstitmional,  he  suddenly  saw  things 
very  differently  and  withdrew  all  consent  for  the  performance  of  the  proposed  experi- 
ment.  Id.  (material  not  repoited  in  U.S.L.W.).  Moreover,  whether  or  not  the  hope 
of  early  freedom  or  improved  condiiions  destioys  decisionmaking  capacity  or  constitutes 
duress,  an  explicit  or  implicit  offer  of  such  benefits  by  the  slate  may  amount  to  an  un- 
constitutional condition  for  freedom  or  privileges.    Shapiro,  supia  note  76,  at  318. 
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voluntarily  than  a  mental  patient  or  prisoner  agreeing  to  undertake 
psychotherapy.  Clearly,  involuntary  confinement  is  only  one  of  many 
variables,  albeit  a  very  important  one,  which  can  and  does  limit  the 
voluntariness  of  a  person's  acts. 

Fortunately,  the  Kaimowitz  court  does  not  appear  to  have  in- 
tended to  suggest  that  confined  petsons  may  never  give  a  valid  con- 
sent.   As  the  court  itself  commented: 

Wc  do  not  agree  that  a  truly  informed  consent  cannot  be 
given  for  a  regular  surgical  procedure  by  a  patient,  institutionalized 
or  not.     The  law  has  long  recognized  that  such  valid  consent  can 
be  given.    But  we  do  hold  that  informed  consent  cannot  be  given 
by  an  involuntarily  detained  mental  patient  for  experimental  psycho- 
surgery .  .  .  .-"- 
The  analytical  framework  employed  by  the  court  does  not  regard  con- 
sent as  an  all  or  nothing  concept.  In  deciding  whether  there  has  been 
voluntary  consent  in  a  particular  factual  setting,  a  number  of  factors 
must  be  balanced.     Consent  must  be  more  carefully  scrutinized  if  the 
right  to  be  waived  is  constitutionally  protected,  if  the  procedure  to  be 
employed  is  dangerous,  or  if  the  nature  of  the  setting  in  which  consent 
is  to  be  given  undermines  capacity,  and  voluntariness.'-"'' 

This  is  the  approach  which  has  been  adopted  by  several  federal 
courts  which  have  scrutinized  ostensibly  voluntary  decisions  by  mental 
patients  to  undergo  sterilization,-"^  aversive  conditioning,-"'"  or  to  la- 


202.  Kaimowitz  v.  Michigan  Dcp't  of  Mental  Health.  42  U.S.L.VV.  2063  (C.A.  73- 
19434-.\\V.  Cir.  Ct.  Wayne  County,  Mich.,  July  10.  1973)  (material  not  i-eporled  in 
U.S.L.W). 

203.  As  the /v'(i/Hi«>r//^  court  stated: 

Infoinicd  consent  is  a  requirement  of  variable  demands.     Beiig  certain 
that  a  patient  has  consented  adequately  to  an  operation,  for  example,  is  much 
more  rnipoitant  when  doctors  are  iioing  to  undertake  an  e.\periniental,  danger- 
ous, and  intrusive  pixjccdure  than,  for  example,  when  they  ate  going  io  remove 
an  appendix.    When  a  proccduie  is  experimental,  dangeious.  and  intrusive,  spe- 
cial safeguards  are  necessary.     The  risk-benefit  ratio  must  be  carefully  consid-> 
cred.  and  the  iiueslicm  of  consent  thoroughly  explored. 
Id.  at  2063-64.     The  result  reached  in  Kiitnionitz  is  probably  correct,  but  the  opinion 
is  very  unclear  on  the  issue  of  informed  consent  and  probably  confused  the  understand- 
ing of  this  iniportanl  concept.     As  noted  above,  to  the  extent  that  it  suggests  that  niental 
patients  or  prisoners  may  not  be  able  to  give  consent  to  at  leasl  some  procedures,  it  has 
potential  for  undernuning  their  integrity  and  autonomy.    What  the  Kiii'iioHiiz  court  was 
actually  doing  was  making  .'t  basic  social  policy  judgment  that  the  potential  harms  of 
psychosurgeiy  were  so  great  and  the  potential  benefits  so  small  that  involuntarily-con- 
fined mcnUd  patients,  subject  to  especially  strong  coercion,  should  not  be  allowed  to  give 
consent  to  such  a  procedure.    I'ut  to  say  that  patients  or  prisoners  should  not  be  allowed, 
a.s  a  matter  of  social  policy,  to  consent  to  certain  procedures,  or.  to  put  it  another  way. 
to  erect  a  ban  on  cc'rain  pioceduies  in  ceilaiii  setlin-;-<  for  social  policy  reasons  is  signif- 
ica.nly  different  f  om  saying  that  patients  lack  the  ability  to  give  a  legally  valid  consent. 
Unfortunately,  informed  consent  was  the  legal  handle  which  the  court  utilized  to  accom- 
plish an  arguably  worthy  result  at  the  cost  of  conceptual  clarity  and  at  the  risk  of  under- 
mining developing  public  notions  that  mental  patients  and  prisoners  are  able  to  exercise 
autonomy  and  should  be  allowed  to  exercise  autononiv  to  the  fullest  possible  extent. 

204.  See  Wyatt  v.  Aderholt.  368  F.  Supp.  1383  (M.D.  Ala.  1974);  c/.  Relf  v.  Wein- 
berger, 372  F.  Supp.  1196  (D.D.C.  1974). 

205.  Sec  Knecht  v.  Gillman,  4SS  F.2d  1 136  (8:h  Cir.  1973). 
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bor  without  compensation  'in  an  institutional  setting.-""  In  such  cir- 
cumstances, and  in  acknowledgement  of  the  inherently  coercive  pres- 
sures of  an  institution,  the  courts  have  scrutinized  consent  with  special 
care,  but  have  permitted  residents  to  consent  to  procedures  after  as- 
certaining that  reasonable  efforts  have  been  undertaken  lo  ensure  ca- 
pacity and  voluntariness.-""  These  courts  recognized  the  fallibility  of 
consent  in  a  total  institutional  setting.  They  also  recognized,  however, 
that  to  assume  that  inslitutionalizcd  populations  are  incompetent  to 
make  any  decisions  affecting  their  lives  would  have  serious  conse- 
quences: it  would  erode  the  notion  of  personal  autont)my  and  might 
well  lead  to  a  situation  in  which  the  state  would  invoke  alleged  inca- 
pacity to  consent  as  justification  for  substituting  its  own  judgment  on 
a  whole  range  of  issues  personally  involving  a  patient  or  prisoner. 
Such  a  situation  would  not  only  involve  bad  therapy  or  rehabilitation 
fostering  dependency  and  loss  of  self-control  but  also  might  involve  an 
unconstitutional  abridgement  of  the  first,  fifth,  or  fourteenth  amend- 
ment rights  of  prisoners  and  mental  patients.-""  Sound  public  policy 
requires  that  courts  and  legislators  formulate  standards  for  consent 
which  balance  the  threat  of  coercion  against  the  equally  serious  threat 
of  paternalism.-"" 

206.-  See  Henry  v.  Ciccone.  315  F.  Supp.  889  (W.D.  Mo.  1970);  Parks  v.  Ciccone, 
281  F.  Supp.  805  (W.D.  Mo.  1968).  In  lU-nry  v.  Ciccone.  the  courl  denied  an  involun- 
tary servitude  claim  only  after  it  found  that  the  patient  knowingly  and  freely  signed  a 
form  which  "fully  informed  him  of  his  right  not  to  work  .  .  .  ."  315  F.  Supp.  at  891. 
The  court  further  found  that  "inmates  who  do  not  sign  the  waiver  are  permitted  all  nor- 
mal privileges  and  no  punitive  action  is  taken  against  them  .  .  .  and  that  the  work  agree- 
ment form  is  not  binding  ....'"  Id.  ,,-... 

207.  For  example,  in  Knccht  v.  Gillnian,  488  F.2d  1136  (8lh  Cir.  1973).  the  Eighth 
Circuit  laid  down  specific  safeguards  designed  to  ensure  that  consent  to  an  aversive  con- 
ditioning proiiram  for  inmates  willi  behavioral  piohlcms  was  tiuly  voUinUuy.  Jh.:  ac- 
tion was  brought  by  two  residents  of  the  Iowa  Security  Medical  Facility  who  sought  to 
enjoin  the  useof  apomorphine  on  nonconsenting  residents.  For  a  further  discussion  of 
Knecln.  jee  text  &  notes  115-23  .iiipui.  The  cnurt  ordered  that  all  treatment  using  apo- 
moiphine  be  enjoined  unless  a  written  consent  was  obtained  from  the  inmate  specifying 
the  nature,  purpose,  and  risks  of  the  treatment;  advising  the  inmate  of  his  right  to  revoke 
his  consent  at  any  time;  and,  certifying  by  a  physician  that  the  inmate  had  read  and 
understood  the  terms  of  the  consent  and  that  the  inmate  was  mentally  competent  to  un- 
derstand the  consent.  While  a  step  in  the  right  direction,  these  standard  procedures  to 
ensure  informed  consent  could  ccrlainlv  be  improved.    See  App.  I.  iiititi  ixl<f^.-^^^ . 

208.  For  a  discussion  of  ih:  constitutional  rights  of  mental  patients  and  prisoners, 
see  text  accompanying  notes  76-144  supia. 

209.  One  of  the  most  inlerestiiig  and  difficult  issues  relating  to  voluntariness  arises 
in  the  context  of  contingency  contracting  procedures.  Simply  explained  these  proce- 
dures are  used  for  clients  who  express  a  wish  to  change  certain  deep-rooted  behavior^ 
such  as  excessive  eaiin:;.  drinking,  or  smoking  or  a  sexual  fetish,  but  who  lack  the 
"self  control"  to  do  so  by  themselves.  In  sui;h  procedures,  various  leinforcements  are 
set  forth  in  advance  for  participation  in  theiapy.  In  the  behavioral  treatment  of 
obesity,  for  example,  applied  behavior  analysts  have  eliminated  the  notorious  tendency 
of  obese  clients  to  drop  out  of  on-going  therapy  piograms  by  making  a  refundable 
deposit  continuent  upon  attendance  at  group  sessions.  See.  c.e..  Romanczyk.  Trocey, 
Wilson  &  Thoipc  Bcliavioial  leclitrciues  in  ihe  TirnimeiU  oj  Ohesiiy:  A  Comparative 
Anuhsis.  in  Behavior  Rusearch  &  Therapy  629-40  (1973).  In  another  variation  on 
the  same  theme,  applied  behavior  analysis  often  contract  with  clients  to  have  post-dated 
checks  sent  off  to  the  client's  most  disliked  organii-ation  if  therapeutic  directives  which 
have  been  mutually  aareed  upon  are  not  followed.  Boudin,  Conlinuency  Conliaclin.i;  (is 
a  Therapeutic  Tool  in  the  Deceleration  of  Amplictamine  Use.  3  Behavior  Tulrm'Y  604, 


717 


:84  ARIZONA  LAW  REVIEW  [Vol.   17 

The  problem  of  securing  a  valid  informed  consent  from  institu- 
tionalized populations  has  been  recognized  by  behaviorists  as  well  as 
the  courts,-'"  and  the  meaning  of  informed  consent  has  been  consid- 

604-08  (1972).  ~~ 

Applied  behavior  analysts  argue  with  nnich  persuasion  that  once  clients  have  volun- 
tarily apioed  to  enter  into  s\ich  a  contract  ihcy  should  be  legally  required  to  see  the 
behavior;)!  pioccdure  thi(>u!;h,  even  if  at  a  subsctiucnl  time  thcclicnts  express  the  ilesire 
to  dispense  with  ilic  procedure  in  quesiion.  .Such  a  iciiuiienienl  would  appear  to  be 
most  nccessaiy  in  connection  with  proccdircs  involving  a\ersivc  stimuli.  A  client  may 
very  despotalely  wish  lo  liil  h;nis;ll  of  an  alcohol  addiction  or  a  ^;\iial  feliN'i  and  m.iy 
thcicfore  agree  to  a  piogiani  involving  aversivc  stimuli,  but  when  it  is  time  for  the 
aversive  stimulus — electric  shock  or  a  nausea-inducing  drug,  for  example — to  be  applied, 
the  client  may  sudderily  sec  the  matter  in  a  very  dilfeient  perspective  and  vigoiously 
.  attempt  to  withdraw  his  consent. 

The  esscnti.il  ililemnia  heie  is  that  the  time  in  the  presence  of  the  aversive  stimuli 
which  will  uliima?cly  make  it  possible  to  slop  drinking  or  having  pci\erse  sexual  fanta- 
sies is  the  very  lime  at  whicli  the  value  of  being  able  to  slop  seems  lowest  to  the  client. 
As  soon  as  the  aveisisc  stimuli  ,ire  removed,  the  value  of  not  drinking  or  the  wish  to 
be  fiee  of  the  sexual  fetish  assumes  its  usual  high  place.  The  commilmept  to  accept 
the  consei|uences  in  this  situation  must  be  offeietl  and  accepted  at  a  time  when  the 
value  of  not  smoking  or  not  drinking  is  high.  The  effect  of  the  commilmcnt  is  to 
reduce  the  client's  choice — to  conipil  him  to  give  up  his  addiction.  Rachlin.  supra 
note  K.  at  100-04.  I'eihaps  the  classic  expiession  of  this  commitment  strategy  is  Homer's 
recounting  of  how  Odysseus  arranged  to  ha.e  himself  bound  to  the  mast  of  his  ship' 
ahead  of  time  so  that  when  he  sailed  by  the  island  of  thcSrens,  he  could  not  be  tempted 
by  their  dangerous  enticements. 

Seen  from  this  perspective,  the  attempt  of  the  court  in  Kneclit  v.  Gillman,  488  F.2d 
ll.'^'S  (Slh  Cir.  197.1).  to  set  foith  specific  safeguards  to  assure  the  voluntariness  of 
resident  consent  to  behavioral  programs  involving  aversive  stimuli  is  very  important 
and  controversial.  In  Kncchl.  the  Eighth  Circuit  held  as  a  matter  of  corstiiutional  law 
that  in  order  to  ensuie  informeil  consent,  an  inmate  must  have  "the  right  to  terminate 
his  consent  at  anv  time."  Applied  behavior  analysis  would  argue  that  this  approach 
might  fiustrate  well-meaning  attempts  to  utilize  contingency  contracting  procedures  in- 
volving aveisive  stimuli  and  would  make  it  legally  impossible  for  clients  with  self- 
contiol  problems  to  adopt  an  effective  "commitment"  strategy.  With  regard  to  such 
procedures,  applied  behavior  analysts  also  a'-gue  a  contractual  theory  that  once  a  client 
makes  a  valid  "conliacl"  to  undergo  such  a  procedure,  and  the  applied  behavior  analyst 
goes  to  the  trouble  of  designing  an  individualized  program,  they  should  have  a  right  to 
compel  the  client  to  perform  this  part  of  the  contract  or  at  least  to  pay  the  designated 
foifeiis. 

This  analysis  grows  out  of  discussion  with  Professor  David  B.  Wexler  and  Or.  G. 
Terence  Wilson.  The  pioblcms  associated  with  a  rule  of  re\ccability  have,  for  the  past 
few  years,  been  of  particular  interest  tQ  Professor  Wexler.  See  Wexler.  FoicnorJ: 
Menial  Health  Law  atiil  ihc  Mtncmcnl  Tonaid  Vohiniarv  Tieatmeiil.  f<2  CAt  IF.  L. 
Rev.  671,  688-91  (1974):  Wexler,  Of  Rin/,i.\  ami  Rcinlorcos,  11  San  Dirco  L.  Rev. 
957,  970-71:  Wexler,  RcjUeiioiis  on  rhc  I  ■■■•..:  Rt'-:iilalinn  of  Behav'or  MoJijicarion  in 
fnsliiuiional  Scliiims.  17  ARIZ.  L.  Kw. /}^.  fj^f^  l^i7>):  Wexler.  Tluiapeiilic  Justice,  57 
Minn.  L.  Rlv.  289,  330-.1I  { 1972):  We>.l<-,-,  ,///.■,„  note  12.  at  108  n.l51. 

210.  Some  exponents  of"anplied  behavior  a-^alvsis  challengcL  the  applicability  of  the 
concept  of  info-med  consent  to  the  treatment  of  institutionalized  mental  patients  and 
prisoners.  See  R.K.  Schwiizgebel,  A  Contractual  Model  for  the  Protection  of  the  Rights 
of  Institutionalized  Patients,  1975  (unpublished  paper).  They  a-'eue  that  informed  con- 
sent is  a  notion  derived  from  the  medical  model  of  treatment.  While  it  may  be  appropri- 
ate to  a  decision  concerning  therapy,  it  is  not  a  relevant  concept  under  a  learning  theory 
model  of  behavior  ch.inge.  The  more  appropriate  model,  it  is  argued,  woidd  be  a  con- 
tractual model  in  which  the  client  and  the  therapist  agree  upon  explicit  goals  and  the 
means  by  which  these  goals  will  be  achieved,  each  undertaking  specified  responsibilities 
in  this  legaid.  Adoption  of  the  contractual  model,  however,  would  give  only  illusory  ■ 
relief  to  the  therapist  who  believes  that  under  this  model  the  ragging  problem  of  in- 
formed consent  d'sappears.  In  the  first  place,  courts  have  traditionally  exercised  their 
pov  er  to  re'. iew  and.  on  occasion,  declare  cent' acts  void  when  the  bargaining  was  not 
between  parlies  of  equal  status  or  power  or  where  one  side  was  able  to  effectively  coerce 
or  influence  the  otlier  into  signing.  A.  Corbin,  Contracts  §  228  (1952).  Courts  have 
also  held  contracts  whxh  arc  based  on  f'aud  on  inaccurate  information  to  be  voidable, 
id.  S§  6.  I4fi.  22S.  and  corfacts  made  by  minors  or  incompetents  are  \cidable  as  a 
matter  of  public  policy.  Id.  §§  6,  146,  227.  Thus,  the  issues  of  knowledge,  competency, 
and  voluntariness  will  be  just  as  relevant  under  a  contractual  model  of  behavioral  iher- 
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ered  in  the  context  of  behavior  therapy.  One  approach  relies  on  the 
individuals'  ability  to  learn  behavioral  principles  and  understand  how 
environmental  events  can  control  their  own  behavior.-"  The  hope  is 
that  as  behavioral  principles  are  more  widely  disseminated  and  under- 
stood by  the  public,  the  client  population  will  become  increasingly  .so- 
phisticated about  issues  of  control  and  will  resist  controls  with  which 
they  are  not  in  sympathy.  It  is  recognized,  however,  "until  behavioral 
understanding  is  more  widespread  than  it  is  at  present,  experimenters 
should  be  particularly  sensitive  to  the  manner  in  which  they  describe 
research  and  ask  for  the  subject's  cooperation.  [Behaviorists]  should 
help  [theirj  subjects  by  making  them  aware  of  variables  that  may  affect 
their  decision."-' - 

A  third  behaviorist  would,  however,  go  even  further.  Noting 
that  possible  remedies  for  exploitative  use  of  psychological  techniques 
are  usually  discu.ssed  in  terms  of  individual  safeguards  and  that  in- 
creased knowledge  about  modes  of  influence  is  prescribed  as  the  best 
defense  to  manipulation,  he  observes  that  awareness  alone  is  insuffi- 
cient. 

If  protection  against  exploitation  relies  solely  upon  individual  safe- 
guards, people  would  continually  be  subjected  to  coercive  pressures. 
Accordingly,  they  create  institutional  sanctions  which  set  limits  on 
the  control  of  human  behavior.  The  integrity  of  individuals  is 
largely  secured  by  societal  safeguards  that  place  restraints  upon  im- 
proper means  and  foster  reciprocity  through  balancing  of  inter- 
ests.-'■■' 

One  behaviorist  has  offered  the  following  helpful  definition  of 
uncoerced  consent  in  behavioral  terms: 

apy  as  under  a  medical  model.  Finally,  if  the  Constitution  protects  mentatipn  and 
privacy  ag;iinst  coercive  intrusion  by  the  state  in  at  least  some  situations,  then  a 
necessary  condition  for  use  of  such  thciapies  by  the  slate  is  the  informed  consent  of  the 
subject.    Shapiro,  siipia  note  76.  at  307. 

211.  Stol/.  Ethical  Issues  in  Re'^earch  on  Behavior  Therapy.  Mar.  28.  1974  (unpub- 
lished paper  presented  at  the  First  Drake  Conference  on  Professional  Issues  in  Behavior 
Analysis,  March  28-29,  1974,  Des  Moines,  la.),  on  file  in  the  Arizona  Law  Review  of- 
fice: Davidson.  CounUnoiUiol  in  Ihlunioi  Moililiiulioii.  in  Bi.havior  CHANCt:  Mfth- 
oc;oiccY.  CoNCiPTS.  AN11  PRACTicr.  IS.'i  (L.  Hamn;ei!vnch.  L.  Haidy  &  E.  M.-ish  eJs. 
1973)  (arguing  that  "ncaily  ever\thing  \vc  do  in  behavior  modification  requires  the 
active  cooperation  of  tlie  client.  '  This  is  especially  Hue  when  the  therapist  cannot 
be  present  \\henevcr  the  problematic  behavior  may  occur,  and/or  when  the  therapist's  ■ 
presence  cannot  insure  the  forcing  out  of  a  paiticular  response  at  any  given  time."  ). 
See  also  Freund.  Some  Pioblmts  in  the  TtOiiiincn!  of  Homo.\e\iiuliiy.  in  Bi  havior 
Thlrafy  and  the  Neurosfs  (H.  Eyscnck  ed.  I960).  Freund's  study  found  that 
markedly  fewer  homosexuals  leferred  for  theiapy  by  the  courts  or  coerced  by  rela- 
tives achieved  changes  in  sexual  orientation  than  patients  who  seemed  to  have  come  of 
their  own  accord. 

212.  Stoliz.  supin  note  211,  at  12-13.  See  also''N^T^L  Prison  Project,  Comments 
ON  DIir,W-NIH  Draft  and  Ricilations:  PRisoNrRs  (undated)  (comments  by  Hol- 
land); Ulrich,  lieliavior  Conliol  ami  I'liblif  Coneein,  17  PsYClioLOGitAu  RicORD  229- 
34(1967). 

213.  Bandura.  supra  note  8.  at  868.  It  is  the  discussion  of  just  such  institutional 
sanctions  and  restraints,  of  cour.se,  which  is  the  purpose  of  the  conference  for  which  this 
Article  is  written. 


719 


86 


ARIZONA  LAW  REVIEW 


[Vol. -17 


'.  2.    Program  participation  absent 


Wc  may  now  define  contingencies  of  consent.     The  behaviors  of 
the  subject  are  on  the  left  and  the  consequences  provided  are  on  the 
right.    Aversive  confinement  is  in  parentheses  because  it  may  not 
be  involved  in  non-penal  institutions: 
1 .    Ongoing  program  participa'ion  •* Standard  custodial 

consequences 
(and  standard 
aversive  con- 
finement). 
-*  Standard  custodial 
consequences 
(and  standard 
aversive  con- 
finement). 
AND 

3.  Ongoing  program  participation-*  Program-specific 

consequences. 

4.  Program  participation  absent     -*No  program-specific 

consequences. 
Stated  otherwise,  the  institution  provides  or  eliminates  no  custodial 
(or  confinement)  consequences  contingent  on  participation  or  non- 
participation  in  the  program.  What  maintains  participation  is  the 
delivery  and  nondelivery  of  consequences  which  derive  from  the 
program  itself.  The  presence  of  this  set  of  options  defines  a  non- 
coercive situation. 


This  method  not  only  defines  the  options  as  noncoercive,  but 
as  involving  full  consent.-'^ 


214.  Goldiamond.  Townnl  a  Constructional  Approach  to  Social  PiobU'm.?:  Ethical 
and  Constitutional  Issues  Raised  by  Applied  Behavior  Analysis,  2  Bkhavioris.M  1-84 
(1974). 

Other  behavioraHsts  offer  a  proposal  for  securing  consent  which  involves  a  hier- 
archy of  protections  responsive  to  the  level  of  benefit  to  the  client:  level  of  risk:  the 
validational  status  of  the  procedure  to  be  used:  and  the  extent  to  which  the  client  can 
freely  render  informed  consent.  G.  Davison  &  R.  Stuart,  supra  note  12,  at  15-16.  This 
proposal  can  be  diagramed  as  follows: 


Lr:vtL  OF 

Low  Poti:nt;al  Beneut 

POIENTIAL 

TO  Slbject/Hioh 

BlfNLFlT 

High  Poti:ntial  Benefit 

Potenti\l  Benefit 

TO  St'DjrCT 

TO  Subject 

TO  .Society" 

Novelty  of 
Pkocedure 


Level  of  Liki  lihood  of 

Risk  Frit.  Consent 

Low  Great  Freedom  1 

Risk  Some  Coercion  4 

High  Great  Freedom  2 

Risk  Sonic  Coercion  6 


10 

N/A 


The  above  graph  ranks  the  degree  of  consent  which  is  required  in  relation  to  the  variable 
factors.  The  number  1  signifies  that  the  consent  can  be  simply  verbal.  The  number 
10  signifies  consent  that  must  be  witnessed  and  approved  by  an  outside  review  panel. 
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The  approach  taken  to  formulating  the  protective  standards  later 
set  forth  in  this  Article  is  in  harmony  with  that  of  cases  and  the  com- 
mentators cited  above.  Informed  consent  is  not  treated  as  a  unitary  con- 
cept. The  model  invoked  recognizes  that  coercive  influences-'^  and  di- 
minished capacity  will  depend  upon  the  setting  in  which  consent  takes  , 
place  and  the  nature  of  the  procedure  for  which  consent  is  requested. 
Just  as  a  person  may  be  competent  for  some  purposes  but  not  for  others, 
the  same  person  may  be  competent  to  consent  to  some  procedures 
and  not  to  others.  The  more  coercive  the  pressures  to  which  a  person 
is  subjected  and  the  more  potentially  harmful,  intrusive,  or  experi- 
mental are  the  procedures  for  which  consent  is  requested,  the  stricter 
and  more  numerous  must  be  the  safeguards  erected  to  protect  the  per- 
son from  an  unwarranted  intrusion.  Although  none  of  the  generally 
accepted  applied  behavior  techniques  appear  to  be  so  offensive  as  to 
require  an  absolute  protective  ban,  some  are  potentially  abusive  and 
require  the  strictest  control. 

C.  Determining  Best  Interest 

The  counterpart  of  consent  by  the  competent  patient  is  the  no- 
tion that  the  treatment  of  an  incompetent  client  must  be  in  his  best 
interest.  The  idea  that  a  procedure  is  in  the  client's  best  interest  would 
require,  at  a  minimum,  that  the  benefits  of  the  contemplated  proce- 
dure clearly  outweigh  both  the  known  harms  and  the  possible  risks  or 
side  effects.  Ideally,  there  should  be  assurance  that  the  proposed  pro- 
cedure is  in  fact  efficacious;  imd  that  where  the  procedure  is  either  intru- 
sive or  hazardous,  less  intrusive  or  less  hazardous  procedures  have 
first  been  exhausted. 

Since  a  best  interest  determination  requires  a  balancing,  it  must 
be  the  outcome  of  a  decisionmaking  process  and  cannot  be  objectively 


215.  The  dancer  of  abuse  of  prisoners'  rights  is  obvious.  Most  glaring  is  the  possibil- 
ity that  thci^rading  and  depressing  aspects  of  prison  life,  combined  with  the  hire  of 
parole,  will  mal^e  a  truly  voluntary  consent  impossible.  Given  this  inherent  ccrcion, 
critics  have  called  for  a  temporary  or  permanent  ban  on  the  use  of  prisoners  for  re- 
search.   See  Capron,  Medical  Reseaich  in  Pii.\o>n,  1973  Hastings  Cfnti  r  R^P.  4. 

While  admitting  the  possibility  of  coercion,  other  critics  have  refused  to  cull  for 
an  outright  ban  on  such  prison  research  and  instead  have  urged  greater  supei vision  and 
control  over  the  consent  process.  Among  those  proposing  means  for  greater  control  are: 
Alberts  &  DeRiemer,  Coniiccticiil  '■Walchiloys"  Hiiiiiiiii  Rcseanli  Expcniuci\:s.  I97'» 
A.M.  J.  or  CoRRiCTioN  40;  Hodges  &  Bean,  siipio  note  158,  at  177.  Rules  piomulg;iI;d 
by  HEW  on  .Mav  30.  1974  adopt  such  a  rcguUitorv  position.  See  39  Fed.  Reg.  1S914 
(1974).  On  August  23,  1974.  HEW  proposed  additional  regulations  pioviding  more 
safeguards  for  vulnerable  groups,  such  as  prisoners  and  the  mentally  disabled.  See  39 
Fed.  Reg.  30647  (1974). 

A  Commission  for  the  Protection  of  Human  Patients  has  been  retenrly  established 
by  Congress  and  charged  with  identifying  the  basic  ethical  principles  which  should  u  i- 
derlic  research,  developing  guidelines  accordingly,  and  making  rccommcnilalions  ;<>  the 
Sccrelai7  of  HEW  conceining  administrative  action.  Sec  aeiicitdly  llitinon  Lxiieiiiiien- 
lalion  Ref;til,tlii>ii\:  Ti/a  I.illlc  ui  Too  Miiclll.  3  FtULRATION  01=  AM-  SCILNTISIS  PrO- 
FHSsiONAL  Bull.,  Feb.  1975. 
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described.  The  numerous  variables,  such  as  intrusiveness,  risk,  poten- 
tial harm,  or  side  effects,  the  degree  to  which  the  procedure  is.  estab- 
lished or  experimental,  and  the  efficacy  of  the  treatment,  cannot  be 
-fully  quantified.  For  example,  a  relatively  safe  procedure  may  not  be 
in  a  person's  best  interest  if  there  arc  even  safer  and  more  efficacious 
procedures  available  to  effect  the  same  behavioral  change;  conversely, 
a  highly  risky  or  intrusive  procedure  may  be  in  a  client's  best  interest 
if  the  available  alternatives  are  even  more  risky,  more  intrusive,  or  less 
effective. 

Procedures  which  would  normally  be  considered  intolerable  may 
be  acceptable  if  they  are  successful  in  eliminating  even  less  desirable 
conditions: 

It  can  be  argued  .  .  .  that  elimination  of  severe  self-abusive  beha- 
vior warrants  the  use  of  painful  stimuli,  since  the  damage  to  the 
subject  is  relatively  milder  and  of  much  shorter  duration.  Again, 
these  questions  arc  ethical  rather  than  empirical  in  nature  and  value 
judgments  must  be  made  in  reaching  decisions.  The  making  of 
value  judgments  is  inescapable  in  such  cases,  since  deciding  not  to 
use  aversivc  conditioning  is  itself  a  decision  based  on  value  consid-  v 
erations  which  can  have  major  consequences  for  the  subject.  For 
example,  without  recourse  to  aversivc  conditioning,  prevention  of 
self-injury  or  possibly  death  may  require  indefinite  use  of  restraint 
which  can  effectively  totally  curtail  the  individual's  development 
and  freedom  of  action.-'" 

Consequently,  .  one  -    mu-t  carefully  balance  a 

wide  variety  of  factors  in  determining  /^a  particular  procedure  is  in 
the  best  interests  of  an  incompetent  patient. 

D.  The  Validity  of  Vicarious  Parental  Consent  for  Children 

Traditionally, minors  have  been  presumed  to  be  incompetent, 
and  parents  have  given  vicarious  consent  on  their  behalf  for  various 

216.  Roos,  xupra  note  12,  at  3.  An  interesting  issue  relating  to  best  interest  determi- 
nations is  whether  prior  competent  indications  of  a  desire  to  undertake  or  refuse  specific 
•procedures  by  a  now  incompetent  client  should  be  honored.  The  theoretical  issue  under- 
lying this  question  is  whether  the  purpose  of  substitute  judgment  for  incompetent  clients 
is  to  make  the  decision  which  they  themselves  would  have  made  were  they  competent 
or  whether  it  is  to  make  the  decision  that  a  reasonable  man  would  make  imtler  all  the 
circumstances  known.  Those  commcniators  who  have  addressed  this  issue  seem  to  agree 
that  where  the  essential  facts  remain  the  same  and  where  the  prior  decision  was  com- 
petent, it  should  be  honored  e\en  though  the  client  is  now  incompetent  and  others  may 
feel  that  a  reasonable  man  would  have  made  a  different  decision.  Sec,  ct'..  Cantor.  A 
Paliciil's  Decision  to  Decline  Lifc-Siniir^'  ,\U'il  c/il  Ticulincitl:  Uodily  lr.Uf;iily  \s.  The 
Pifscnalioii  of  Lift:  26  RuroiRS  L.  Rt.v.  22S  (1973);  Dcvehpiiieiils — Civil  Comniit- 
mciii.  Mif)i(i  note  165.  at  I2IS  n.'>5:  Note.  47  Notrp.  Damp  l.\w.  571  (1972).  This 
issue  is  by  no  means  academic  since  many  mental  disordi-rs  have  the  effect  of  inteimit- 
tcntly  causing  iheir  victims  lo  become  disoriented  while  leaving  them  completely  lucid 
Otherwise.    Sec  Developments — Civil  Coininitineitt,  supra  note  165.  at  1217  n.91. 
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therapies  and  even  for  civil  commitment.  Recently,  however,  the  as- 
sumption ti^at  parents  always  effectively  represent  the  best  interests  of 
their  children  when  giving  such  consent  has  been  called  into  ques- 
tion.-'" With  regard  to  civil  commitment,  for  example,  a  New  York 
federal  court  held  that: 

There  may  be  a  fundamental  conflict  of  interest  between  a  parent 
who  is  ready  to  avoid  the  responsibility  for  caring  for  an  abnormal 
child,  and  the  best  interests  of  the  child.  ...  A  "voluntary  ad- 
mission" on  the  petition  of  the  parents  may  quite  properly  be  treated 
in  the  same  category  as  an  "involuntary  admission,'"  in  the  ab- 
sence of  evidence  the  child's  interests  have  been  fully  considered.-"* 

One  commentator  has  observed  that  factors  motivating  parents  to  seek 
institutionalization  of  their  children  include  the  interest  of  other  chil- 
dren in  the  family,  the  mental  and  physical  frustration  of  the  parents, 
economic  strain  resulting  from  caring  for  the  child  at  home,  the  stig- 
ma of  retardation,  hostility  resulting  from  the  burdens  of  caring  for 
the  child,  and  the  parents" /Ccuic^^-oricnted  expectations  of  the  child.-''' 

At  least  one  federal  court  has  extended  the  questionability  of 
parental  consent  from  the  civil  commitment  process  to  the  intrusive 
surgical  procedure  of  sterilization.  In  Rclf  v.  IVcinberger,--"  plaintiffs 
challenged  the  statutory  authorization  and  constitutionality  of  regula- 
tions of  the  Department  of  Health,  Education,  and  Welfare  governing 
sterilizations  under  the  programs  funded  by  the  Department  of  Public 
Health  Services.  The  Relf  court  found  uncontrovertcd  evidence  in  the 
record  that  minors  and  other  incompetents  had  been  sterilized  in  a 
family  planning  program  which  Congress  had  intended  to  function  on 
a  purely  voluntary  basis.  In  order  to  ensure  that  sterilizations  under 
the  program  were  voluntary  in  the  fiill  sense  of  the  term,  the  court 
found  it  necessary  to  enjoin  or  revise  substantial  portions  of  the  regu- 


217.  See  ■^fiuiulh  J.  GoLDSTiiN,  A.  pRi  i  u  i";:  A.  SoiNir.  Hi  vono  iiii  Hisr  Intkk- 
Esrs  OF  Tllh  Chii.d  (1973);  Flli.v  VnUinucnii:^  CliiUhcn-  I'luenUil  Coiniiiilimnl  of 
Minors  to  MciiUil  ItiMiliilioiis.  62  Calit.  I..  \<\,\ .  S-IO  (  1974). 

218.  New  York  St;ite  .Ass'i,  for  ReUinlci  ChUtlren  v.  Rockefeller.  357  1-.  Siipp.  752. 
762  (F.D.N.Y.  1973)  (eit;ilion'«  umilteil  )■.  nccid.  Siiville  v.  Tre:idwa>.  Civ.  No.  6V69 
(\I.D.  Term..  M:ir.  S.  1974)  ("povsiblc  eonfliels  of  iiileiest  helween  a  iiienuil'.y  iel:irilc<,l 
cliild  and  even  a  parent"  render  ;ipp;i-eiUly  'volimhiiy"  coiuiiiilnienls  of  me:iU\lly  le- 
tarded  children  under  the  Tennessee  M'.!i!;e  conMilMlionally  ir,:'.Je(.|Uiile  1:  .»<<  Her\lord 
V.  PurkL-r.  396  F.2d  3')3.  39r,  (KUli  Cir.  I96S>:  l!c:acck  v.  h\o:;.  ''57  H.  Siipp.  71  ( D. 
Neb.  197'()  (prcliniinarv  relief):  Fra/ier  v.  levi.  440  S.VV.2d  393  (Tex.  (iv.  Apn. 
1969):  (/.  Slriink  v.  Stiunk,  445  S.V/.2d  145  (Ky.  Ct.  App,  196'M.  .Vv  .;•,/.,■-.//;>  Mlis. 
siii>ia  note  217.  at  K44-50:  llerr.  Rruiuud  Cliilihfii  and  lln  Lau  :  Lulomn:^  ih:  Co^:Ui- 
tulional  Rii:hls  of  llie  McnUiliv  Riiiinltil.  23  Sm<.\clsi  1..  Krv.  ')95  (1972):  Miiidock. 
Civil  Rivhts  of  Ihe  McnuiUv  Rclaulvil:  Sonic  Ciiliml  Ismus.  4^•  NolKi  D\Mf.  I.anv. 
133.  139-43  (l')72). 

219.  Murdock,  .v»,„a  note  217,  at  139-43. 

220.  372  F.  Supp.  1196  (D.D.C.  1974}. 


723 


-90  AfilZONv4  LAW  REVIEW  [VoL.   1-7 

lations  which  had  allowed  the  "voluntary"  participation  of  minors  and 
other  incompetents. 

An  analysis  of  the  revisions  suggests  that  an  institution  utilizing 
constitutionally  intrusive  behavioral  procedures  on  children  would  be 
advised  to  seek  consent  directly  from  the  child  as  well  as  the  par- 
ent.--' Review  of  proposed  procedures  by  a  committee  which  would 
not  have  the  possible  conflict  of  interest  problems  of  a  parent  would 
help  protect  against  biased  decisions.  Some  procedures,  like  steriliza- 
tion, however,  may  be  so  intrusive  and  irreversible  that  they  call  for  a 
per  se  rule  enjoing  their  use  until  such  time  as  a  child  becomes  an 
adult  and  is  capable  of  giving  a  legally  valid  consent. 

E.  Determining  Intrusiveness 

Not  every  behavioral  procedure  is  sufficiently  intrusive  to  require 
either  waiver  by  competent  patients  or  a  best  interest  determination 
for  incompetent  patients.  Where  such  a  determination  is  required, 
however,  there  exists  a  need  for  criteria  determining  intrusiveness  and 
a  consensus  about  a  hierarchy  of  alternative  behavioral  procedures 
based  upon  their  intrusiveness.  Without  criteria  for  intrusiveness,  for 
example,  it  is  difficult  to  determine  whether,  in  any  given  situation, 
psychoanalysis  is  more  or  less  intrusive  than  aversive  conditioning  by 
electric  shock. 

One  commentator  has  suggested  the  following  six  criteria  for  in- 
trusiveness: 

(i)  the  extent  to  which  the  effects  of  the  therapy  upon  mentation 
arc  reversible;  (ii)  the  extent  to  which  the  resulting  psychic  stale 
is  "foreign,"  "abnormal"  or  "unnatural"  for  the  person  in  question, 
rather  than  simply  a  restoration  of  his  prior  psychic  slate  (this  is 
closely  related  to  the  "magnitude"  or  "intensity"  of  the  change); 
(iii)  ihc  rapidity  with  which  the  effects  occur;  (iv)  the  scope  of  the 
change  in  the  total  "ecology"  of  the  mind's  functions;  (v)  the  ex- 
tent to  which  one  can  resist  acting  in  ways  impelled  by  the  psychic 
effects  of  the  therapy;  and  (vi)  the  duration  of  the  change. '---' 
Even  guided  by  these  criteria  of  intrusiveness,  deciding  which  treat- 
ments are  more  restrictive  is  largely  a  matter  of  subjective  opinion 
and  theoretical  disposition.  But  the  idea  that  some  techniques  may  be 
viewed  as  more  onerous  than  others  and  that  they  may  be  categorized 
may  contribute  to  making  the  search  for  the  least  restrictive  alterna- 
tive less  difficult.-'-' 

221.  Id.  at  1204-05. 

222.  Shapiro  sui>ni  note  76,  at  262. 

223.  Another  commentator  has  formulated  a  "coercivencss  continuum"  for  various 
therapeutic  techniques,  ranking  coercivencss  according  to  three  criteria:    (1)  the  nature. 
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It  is  beyond  the  scope  of  this  discussion  to  improve  upon  the  im- 
portant initial  efforts  made  by  these  commentators.  Ultimately,  in  or- 
der to  make  judgments  about  the  client's  right  to  refuse  and  determi- 
nations of  best  interest,  the  exponents  of  applied  behavior  analysis 
and  other  concerned  individuals  must  systematically  establish  the 
range  of  specific  behaviors  which  are  presently  sought  to  be  promoted 
or  extinguished.  Then,  for  each  specific  behavior,  they  must  list  all  the 
various  techniques  which  are  thought  to  promote  or  extinguish  that  be- 
havior and  must  indicate  for  each  procedure:  (1)  both  its  short  and' 
long-term  effectiveness;  (2)  its  intrusiveness  upon  the  personal  auto- 
nomy of  the  patient;  (3)  the  harms  and  the  probability  of  such  harms 
resulting  from  its  use;  (4)  how  experimental,  from  a  medical  view,  the 
use  of  the  technique  to  promote  or  extinguish  the  specific  behavior  is; 
and  (5)  how  the  alternative  procedures  available  to  modify  each  specific 
behavior  compare  in  terms  of  the  above  categories. 

IV.     Procedural  Limitations  on  Imposing  Treatment — 
Due  process  Revisited 

The  primary  focus  of  this  Article  has  been  the  right  to  refuse 
treatment.  Accordingly,  primary  emphasis  has  been  placed  on  devel- 
oping and  analyzing  the  possible  bases  for  the  applied  behavior  ana- 
lyst's duty  to  refrain  from  utilizing  hazardous  or  intrusive  behavioral 
procedures  except  under  special  circumstances.  A  discussion  of  ap- 
plied behavior  analysis  in  mental  institutions  and  prisons  would  not 
be  complete,  however,  without  a  brief  discussion  of  procedural  due 
process  and  the  limitations  which  it  may  impose  on  the  utilization  of 
behavioral  procedures. 

Procedural  due  process  requires  that  persons  be  given  adequate 
notice,  an  opportunity  to  be  heard,  and  other  procedural  protections 
where  impending  state  action  will  deprive  them  of  a  significant  prop- 
erty or  liberty  interest.--*  The  fundamental  question  in  each  case  is 
whether  a  deprivation  without  notice  and  an  opportunity  to  be  heard 


extent,  and  duration  of  the  primary  and  side  effects  of  the  technique:  (2)  the  extent 
to  which  an  "uncooperative"  patient  can  avoid  the  effects  of  the  technique;  and  (3)  the 
extent  of  the  physical  intrusion.  Note,  w/pra.note  10,  at  619.  This  resulted  in  the  fol- 
lowrng  ranking  of  therapies  from  the  least  to  the  most  intrusive:  milieu  therapy,  psycho- 
therapy, drug  therapy,  behavior  modification,  aversion  therapy,  electroconvulsive  ther- 
apy, electronic  stimulation  of  the  brain,  lobototny.  and  stereotactic  psychosurgery.  /'/. 
at  619-33.  It  might  be  questioned,  however,  whether  behavior  modification  is  amenable 
to  such  a  ranking  since  it  co\crs  a  small  universe  of  diffeient  procedures,  all  of  which 
have  varying  degrees  of  intrusiveness.  Compare  the  pioposed  standards  and  procedures 
in  Appendix  I,  inlvu  at  ^.  which  provide  Ihat  different  behavior  modification  techniques 
be  ranked  in  three  separate  categories  calling  for  different  protective  safeguarils  accord- 
ing to  their  differing  degrees  of  intrusiveness. 

224.    See,  <■.?.,  Wolff  v.  McDonnell,  418  U.S.  539  (1974);  Fucntes  v.  Shevin,  407  U.S. 
67  (1972);  Goldberg  v.  Kelley,  397  U.S.  254  (1970). 
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violates  traditional  notions  of  fairness."-''  A  determination  that  liberty 
or  property  interests  protected  by  due  process  are  being  invaded,  how- 
ever, is  only  the  beginning  of  the  inquiry.  The  nature  and  extent  of 
the  procedural  protections  required  wHl  depend  on  the  importance  of 
the  liberty  or  property  interest  involved  and  the  nature  of  the  proceed- 
ings.--" 

The  due  process  rights  of  prisoners  and  mental  patients  has 
been  the  subject  of  acute  controversy.  In  the  past,  courts  have  or- 
dered hearings  before  patients  o^e^transferred  to  sections  of  a  hos- 
pital with  greater  security  and  fewer  privileges--^  or  fc.^  returned  to 
prison  after  receiving  hospital  treatment.--'*  Courts  also  have  ac- 
corded prisoners  the  right  to  a  hearing  before  allowing  changes  in  the 
conditions  of  confinement.--'' 

Of  particular  interest  in  the  behavior,  modification  area  is 
Clonce  V.  Richardson,-'^"  a  recent  right-to-rcfuse  rehabilitation'  case 
resting  on  procedural  due  process  grounds.  The  challenged  program. 
Special  Treatment  and  Rehabilitative  Training  [START],  was  devel- 
oped at  the  Medical  Center  for  Federal  Prisoners  at  Springfield,  Mis- 
souri, in  September  1972.  START  was  an  involuntary  program. 
Prisoners  who  were  selected  for  placement  in  START  were  not  notified 
that  they  were  being  considered  for  the  program,  nor  were  they  granted 
an  opportunity  for  a  hearing  at  the  time  of  their  selection. 

The  stated  purpose  of  START  was  to  teach  participants  to  adjust 
to  the  requirements  demanded  in  a  prison  environment,  rather  than  to 
make  them  better  adapted  to  life  in  the  community  after  release  from 
prison.  No  prisoner  was  pennitted  to  leave  the  START  unit  for  the 
purpose  of  attending  religious  services,  and  Muslim  petitioners  were 
not  provided  with  any  opportunity  to  consult  with  or  to  seek  guidance 
■from  a  Muslim  spiritual  leader.  START  prisoners  in  the  "orientation" 
phase,  the  lowest  level  of  the  program,  were  prohibited  from  possess- 
ing, reading,  or  otherwise  using  political  and  educational  literature, 
religious  materials,  and  political  publications.  They  were  denied  the 

225.  Sec.  C.S.,  Dunc.in  v.  Louisiana,  391  U.S.  145  (1968);  Gideon  v.  Wainwright,  372 
U.S.  335  (196.3);  Palko  v.  Connecticut.  302  U.S.  319  (1937). 

226.  See,  c.H;  Fucnles  v.  Shevin,  407  U.S.  67  (1972);  Cafeteria  &  Restaurant  Work- 
ers Local  473'  v.  McElroy,  367  U.S.  886  (1961);  Hannah  v.  Larche,  363  U.S.  420 
(1960). 

227.  Jones  v.  Robinson,  440  F.2d  249  (DC.  Cir.  1971 ). 

228.  Uiirchett  v.  Bower.  355  F.  Supp.  1278  (D.  Ariz.  1973). 

229.  Wolff  V.  McDonnell,  418  U.S.  539  (1974)  (placement  in  punitive  .segregation); 
Schuniate  v.  People,  373  1'.  Supp.  1166  (S.D.N. Y.  1974)  (termination  of  work-.-elease 
privileges);  Cousins  v.  Oliver,  369  F.  Supp.  553  (E.D.  V.i.  1974)  (reclassification  lead- 
ing to  reduced  privileges);  White  v.  Gillman.  360  F.  Supp.  64  (S.D.  la.  1973)  (transfer 
to  an  institution  of  increased  security);  Park  v.  Thompson,  356  F.  Supp.  783  (D.  Hawaii 
1973)  (transfer  to  .'in  out-of-state  prison). 

230.  379  F.  Supp.  338  (W.D.  Mo.  1974). 
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opportunity  to  view  tclcvisioa  and  possess  or  utilize  a  radio.  Their  ac- 
tions, including  communications  with  others  in  the  START  program, 
were  under  continual  surveillance  for  the  purpose  of  determining  the 
inmates'  rate  of  progress. 

The  START  program  had  several  ingredients  of  a  behavior  mod- 
ification system,  including  deprivation  state,  reinforcement  arrange- 
ment, and  a  graded  progression  of  criteria  for  reinforcement.  The 
program  operated  as  a  form  of  a  token  economy  designed  to  teach 
prisoners  to  live  according  to  the  rules  of  a  penal  institution  by  taking 
away  all  privileges  and  rights,  and  then  offering  to  restore  them  in 
graduated  steps  as  the  prisoner  "progressed." 

On  the  merits,  the  court  held  that  a  "a  prisoner  transferred  into 
START  or  into  a  behavior  modification  program  like  START,  which 
involves  a  major  change  in  the  conditions  of  confinement  is  entitled, 
at  a  minimum,  to  the  type  of  hearing  required  by  the  Supreme 
Court's  opinion  in  \VoJf[--V^  McDonnell."  The  Woljj  Court  had  re- 
quired prison  officials  to  provide  a  hearing,  written  notice  to  a  prison- 
er of  his  alleged  violation,  a  written  statement  of  findings  of  fact,  and 
a  right  to  call  witnesses,  all  prior  to  the  imposition  of  solitary  confine- 
ment or  the  deprivation  of  good-time  credits. -'- 

Undoubtedly,  Clonce  foreshadows  the  application  of  procedural 
due  process  protections  to  prisoners  and  mental  patients  participating 
in  other  behavior  modification  programs.  The  limitations  of  the  case's 
impact,  however,  should  be  noted.  The  START  program  involved  ex- 
tensive deprivations  for  lengthy  periods  and  major  changes  in  the  con- 
ditions of  confinement.  Thus,  it  is  unclear  to  what  extent  the  require- 
ments of  IVolIf  would  apply  to  most  behavior  modification  programs.. 
Further  case  law  development  will  be  necessary  to  define  the  scope  of 

2.M.    /(/.  at  .U8. 

232.  The  Clonce  court  declined  to  answer,  on  proiinils  of  mootncss.  the  questions 
whether  a  prisoner  selected  to  participate  in  START  had  a  riyht  to  freely  withdraw  with- 
out penalty  and  whether  the  START  program,  as  designed  and  applied,  violated  pro- 
tected conslitulional  richts  such  as  fieedom  of  religion,  freedom  of  speech  and  associa- 
tion, the  right  to  be  free  from  imwarranted  search  and  seizure,  the  light  of  privacy,  and 
the  prohibition  against  cruel  and  unusual  punishment.  Ihe  court's  opinion,  howcvci;,  im- 
plicitly recdgni/es  the  nonfrivoiity  of  these  constitutional  claims.  Serious  constitutional 
issues  were  clearly  raised  since 

[fjorced  participation   in   S.T.A.R.T.   was   obviously   designed   to   accomplish   a 
modification  of  the  participant's  behavior  and  his  general  motivation.     He  was 
forced  to  submit  to  pjoccdures  des-gncd  to  cha-ige  his  mental   attitudes,   reac- 
tions and  processes.     A  piisoner  may  not  have  a  constitutional  right  to  prevent 
such  experimentation  but  piocedurcs  specifically  designed  and  implemented  to 
change  a  mans  mind  and  thercfoic  his  behavior  in  a  matuier  substantially  dif- 
ferent from  the  conditions  to  which  a  prisoner  is  subjected  in  segregation  re-- 
fleets  a  major  ch.mgc  in  the  conditions  of  confinement. 
379  F,  Supp.  at  .^.'^0.      In  conlext.  the  meani;;g  of  this  somewhat  ambiguoirs  statement 
appears  to  be  that  the  court  did  not  h.ive  to  icach  the  issue  whether  other  constitutional 
rights  were  denied  by  the  START  program  in  order  to  hold  that  due  process  is  violated 
if  prisoners  are  transferred  without  a  notice  and  hearings 
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procedural  protections  required  for  various  behavior  modification; 
programs.  In  this  regard,  a  major  concern  of  the  standards  proposed 
in  this  Article  is  the  assurance  of"  adequate  procedural  safeguards  for 
■mental  patients  prior  to  the  imposition  of  behavioral  treatments. 

Conclusion 

It  is  difficult  at  present  to  give  precise  advice  to  appHed  behavior 
analysts  or  other  therapists  as  to  the  legal  limitations  on  the  use  of  be- 
havioral or  other  procedures.  The  greater  volume  of  legal  precedent 
suggests  an  overly,  deferential  respect  by  courts  for  the  discretionary 
judgments  of  administrators  and  staff  of  mental  institutions  and  pris- 
ons.-■'•'  Nevertheless,  one  senses  that  newer  and  stricter  notions  of  ac- 
countability are  gaining  acceptance.  Cases  such  as  Kaimowilz, 
Knecht,  Mackey.  and  IVyatt  suggest  a  new  and  more  activist  judicial 
scrutiny  of  enforced  therapy.  Consequently,  although  it  may  not  be 
stated  with  certainty  that  the  following  proposed  standards  and  proce- 
dures are  constitutionally  required  at  this  time,  it  is  fair  to  say  that  an 
applied  behavior  analyst  or  other  therapist  who  complies  with  these 
standards  will  minimiz.e  tlie  risk  of  costly  and  vexacious  litigation. 
The  following  proposed  standards  and  procedures  should  be  accepta- 
ble because  they  comport  with  recommended  standards  for  profes- 
sional practice  found  in  the  literature  and  because  similar  approaches 
have  not  been  deemed  unduly  cumbersome  or  restrictive  by  representa- 
tive behavior  analysts  '  the  author  had  the  opportunity  to  consult. 
But,  whether  such  standards  could  be  practically  implemented  is  an  issue 
which  requires  further  debate  and  discussion.  "^  "*''' 


?n.    s,--  discnvcion  note  if  siipai. 

234.    This  is,  of  course,  precisely  the  subject  for  full  discussion  and  debate  at  ihc  con- 
ference to,  wnitn  ihis  A.iicie  has  been  prepared. 

These  proposed  standards  draw  upon  and  attempt  to  integrate  several  existing  mod- 
els. In  large  part.  Ihcy  grow  out  of  the  author's  experience  as  a  member  of  a  Joint  Task 
Fcice  on  l'el;a\!C!al  I'lOcciUrcs  which  v.as  as--?rnKloJ  by  the  Florda  Division  cf  Ketar- 
dation  and  the  D.;parlnient  of  Psychology  of  Florida  State  University  on  June  17,  1974, 
after  some  incidents  of  alleged  abuse  involving  behavioral  programs  in  Florida's  insti- 
tuioiis.  Much  of  the  credit  for  Task  Force  recommendations  concerning  legal  rights  of 
the  clicnls/residenls  in  Florida's  institutions  belongs  to  Professor  David  Wexicr,  College 
of  Law,  Uni\crsily  of  Arizona,  who  was  also  a  member  of  the  Task  Force.  The  final 
report  of  the  Task  Force,  entitled  f'lorida  Guidelines  for  the  Use  of  Behavioral  Proce- 
dures in  Stale  Programs  for  the  Retaided,  is  to  be  published  shortly  in  monograph  form 
by  the  National  Association  for  Retatded  Citizens.  Another  important  model  which  was 
considered  and  often  closely  followed  in  developing  these  proposed  standards  was  the 
p'onoM-d  Califiir"ia  standards.  .V.c  Shapiio.  m/"/«  note  76.  at  .V19-46  (analv/inu  Ihc 
California  standards).  See  ako  W'yntl  v.  Aderholt.  ?6S  F.  Supp.  1.18.^  (M.D.  Ala.  1974)  ' 
(slandarils  regulating  voluataiy  stoiili/atioti );  VVyalt  v.  Adeilioll.  Civ.  No.  ?I';5-N 
(M.D.  Ala..  Inleiim  Order  issued  Feb.  25.  1975)  (st.indaids  legulaling  the  adminislra- 
tiOH  of  p'vchosu'gery.  aversive  comlitiotting.  and  eicctroconvuKive  iherapv);  G.  Davison 
&  R.  Stuart,  siip'io  note  12:  M.  Wolf,  D.  Fivsen.  &  F.  Phillips.  Some  Suggestions  for 
Accoun'ab  lily  Piocciluios  for  lielur  lor  Modilicalicn  rieaiment  IVograins.  Juie  3.  1974 
(impublished  paper  presented  at  NIMH  Behavior  Modification  Seminar),  on  file  in  the 
Arizona  Law  Review  office. 
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APPENDIX  I 

Proposed  Standards  and  Procedures  to  Govern  Applied 
Behavior  Analysis  in  Mental  Institutions"' 

I.  Declaration  of  Policy 

It  is  hereby  recognized  and  declared  that  all  persons  involuntarily  con- 
lined  to  mental  institutions  have  a  fundamental  right  to  refuse  behavioral  pro- 
cedures  which  intrude  upon  theMlfst,  eighth,  and  fourteenth  amendment  /2^-^XC 
AjynJaAJ  the  United  States  Constitution.  This  fundamental  right  requires  that  any  per- 
son who  has  the  capacity  to  give  informed  consent  and  who  refuses  certain 
behavioral  procedures  may  not  be  compelled  to  undergo  such  procedures.  In 
order  to  justify  the  use  of  these  behavioral  procedures  upon  a  person  who 
kicks  the  capacity  for  informed  consent,  the  state  must  establish  that  such  pro- 
cedures would  be  in  the  best  interest  of  the  person  and  that  all  less  onerous 
alternatives  to  the  proposed  procedure  have  been  exhausted  or  would  be  inef- 
fective. No  behavioral  procedure  shall  be  applied  without  the  prior  approval 
of  a  Peer  Review  Committee  and  a  Human  Rights  Committee. 

II.  Peer  Review  Committee 

A.  There  shall  be  established  a  state-wide  Peer  Review  Committee 
[PRC]  which  shall  consist  of  three  members,  two  of  whom  have  demon-  - 
strated  competence  in  applied  behavior  analysis,  but  with  different  theoretical 
orientations,  and  one  of  whom  is  a  physician.  The  PRC  shall  be  appointed 
by  the  governor,  subject  to  approval  by  the  state  chapters  of  the  National 
Association  for  Retarded  Citizens  fNARC]  and  the  National  Association  for 
Mental  Health  [NAMH].  Members  of  this  Committee  shall  serve  2-ycar 
staggered  terms  and  shall  be  compensated  at  an  appropriate  level. 

235.    Standards  for  the  use  of  applied  behavior  analysis  in  prison  are  not  set  forth.    • 
The  operation  of  behavioral  programs  in  prisons  creates  even  more  difficult  problems 
than  the  operation  of  such  programs  in  mental  institutions.    Of  concern  is  the  likelihood 
of  considerable  abuse  of  behavioral  programs  by  prison  guards,  sec,  e.f;.,  Clonce  v.  Rich- 
ardson, 379  F.  Supp.  338   (W.D.  Mo.    1974);  Hilts,  nirio  note    19;  Opton,  Mipra  note 
32,  and  the  possibility  that  prison  officials  may  alter  the  goal  of  behavioral  programs     . 
to  one  of  shaping  a  prisoner's  behavior  to  the  institution's  needs,  rather  than  to  one  of   , 
enabling  the  prisoner  to  adapt  his  behavior  to  society.     Sirch  an  alteration  in  behavioral 
objectives  may  actitally  have  an  antirehabililative  effect.    Id. 

One  possible  approach  to  avoiding  sitch  abiisss  would  be  to  require  that  all  hazard- 
ous and  intnisive  behavioral  programs  be  operated  outside  the  prison  setting  by  inde- 
pendent professionals  on  a  subcontract  basis.  A  primary  objective  of  such  programs 
must  remain  that  of  enabling  an  inmate  to  better  function  upon  return  to  society,  rather 
than  to  conform  to  the  "unreal'  environment  of  the  prison.  A  second  alternative  would 
be  to  prohibit  hazardoirs  and  intursive.  or  perhaps  all,  behavioral  programs  in  prisons 
on  the  grounds  that  the  real  purpose  of  criminal  confinement  are  deterrence  and  retribu- 
tion and  that  behavioral  programs  in  the  context  of  criminal  confinement , have  siriiply 
not  proved  effective.  A  final  alternative  would  be  to  allow  behavioral  pograms  within 
prisons  to  be  nrn  under  tmrch  the  same  safeguards  proposed  for  nicntal  instittrtions. 
The  approach  to  regulating  behavioral  programs  in  prisons  is  a  matter  of  utmost  com- 
plexity and  importance  and  will  hopefully  receive  appropriate  attention  at  the  conference 
for  wiiich  this  Article  has  been  written. 
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B.  New  behavioral  programs  or  particular  behavioral  procedures 
v/hich  are  specially  designed  for  an  individual  or  group  of  individuals  and 
which  are  proposed  for  introduction  in  any  facility  shall  first  be  submitted 
to  the  PRC  for  its  approval.  The  PRC  also  shall  review  particular  behavioral 
procedures  upon  request  from  the  Human  Rights  Committee.  Approval  by 
the  PRC  shall  be  based  on  a  finding  that  the  procedure  is  effective  for 
strengthening  or  weakening  specified  behaviors  and  that  the  design  of  the 
procedure  is  professionally  sound.  The  PRC  shall  set  forth  all  po.ssible  harms 
associated  with  the  proposed  procedure  and  the  likelihood  of  occurrence  of 
each  harm.  It  also  shall  indicate  whether  there  is  a  risk  of  unknown  harms 
and  the  likelihood  of  their  occurrence.  The  PRC  also  shall  indicate  whether 
there  are  less  hazardous  or  intrusive  procedures  which  would  be  effective  to 
accomplish  the  stated  behavioral  objective.  The  PRC  may  disapprove  the 
proposed  procedure,  approve  it,  or  approve  it  with  specified  modifications, 
limitations,  or  restrictions. 

C.  The  PRC  shall  keep  a  written  record  of  the  factors  enumerated  in 
paragraph  (B)  above  and  the  reasons  supporting  these  decisions. 

III.     Human  Rights  Convnittee 

A.  There  shall  be  established  a  Human  Rights  Committee  {HRC]  for 
various  regions  in  the  state.  Each  HRC  shall  consist  of  five  members  unaf- 
filiated with  the  Division  of  Mental  Health  or  Mental  Retardation,  which 
shall  include:  an  applied  behavior  analyst;  a  lawyer,  preferably  with 
experience  in  representing  the  mentally  handicapped  and  versed  in  civil  liber- 
tics;  a  representative  cf  the  consumers  of  behavioral  services;  and,  concerned 
members  of  the  community.  Members  shall  serve  for  3-year  staggered  terms 
and  shall  be  compensated  at  an  appropriate  level.  Appointment  to  the  HRC 
shall  be  by  the  governor,  with  the  approval  of  the  local  chapters  of  the  NARC 
and  the  NAMH.  The  HRC  shall  meet  as  necessary,  but  no  less  than  once 
monthly. 

B.  The  HRC  shall  receive  and  investigate  complaints  regarding  be- 
havioral programs  lodged  by  clients,  parents,  staff,  public  officials,  members 
of  the  press,  or  the  public.  The  HRC  also  shall  make  periodic  visits  to  the 
state's  mental  institutions  and  inspect  <hcir  facilities  and  behavioral  programs. 

C.  The  HRC  shall  have  responsibility  for  categorizing  target  behaviors 
and  the  procedures  used  to  strengthen  or  weaken  such  behaviors  according 
to  the  following  scheme: 

(1)  Procedures  not  sufficiently  hazardous  or  intrusive  to  raise  constitu- 
tional issues  and  used  to  modify  behaviors  which  are  clearly  for  the  benefit 
of  the  clients/residents  and  not  primarily  for  the  benefit  or  convenience  of 
the  institution.-^''    Once  initially  approved  by  the  HRC  and  the  PRC,  these 

236.  Examples  would  be  the  use  of  positive  reinforcement  involving  reinforcers  other 
than  "basic"  reinforcers  ;siich  as  regular  meals  or  regular  bedding,  :o  strengthen  sensory 
awareness,  .self-help  or  mobility,  or  use  of  extinction  to  weaken  self-ntutilating  or  self- 
stimulating  beh.aviors. 
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combinations  of  behaviors  and  the  procedures  used  to  strengthen  or  weaken 
them  shall  be  regarded  as  reasonable  and  conventional  and  may  be  employed 
in  accordance  with  proper  professional  standards,  without  further  notification 
to  or  approval  by  the  HRC. 

(2)  Procedures  to  strengthen  or  weaken  behaviors  specified  under 
subparagraph  (C)(1)  above,  which  are  somewhat  more  hazardous  or  intru-. 
sive  but  not  sufficiently  hazardous  or  intrusive  to  require  full  review  under 
paragraph  (D)  below.--'"  Subject  to  initial  approval  by  the  HRC,  programs 
utilizing  the  procedures  in  this  category  shall  be  regarded  as  sometimes  neces- 
sary and  as  relatively  reasonable  and  conventional  and  may  be  employed  to 
strengthen  or  weaken  the  target  behaviors  listed  pursuant  to  subparagraph 
(C)(1)  above  when  performed  in  accordance  with  proper  professional  stand- 
ards without  prior  approval  by  the  HRC,  so  long  as  both  the  PRC  and  the 
HRC  are  notified  of  the  use  of  such  procedures  within  a  reasonable  time, 
not  to  exceed  7  days  after  such  use.  The  HRC  should  monitor  such  proce- 
dures on  a  sampling  basis. 

D.  The  strengthening  or  weakening  of  any  behaviors  not  listed  pur- 
suant to  subparagraph  (C)(1)  above  and  the  use  of  any  procedures  not  spec- 
ified under  subparagraphs  (C)(1)  or  (C)(2)  above  may  be  performed  only 
after  the  HRC  finds  that  the  conditions  set  forth  in  subparagraphs  ( 1  )-(4)  or 
(5)  of  this  paragraph  have  been  met  and  the  PRC  approves  such  perform- 
ance.*3* ' 

(1)  That  the  client/resident  has  the  capacity  to  consent  to  the  particu- 
lar procedure  and  has  given  a  valid  informed  consent-'-'  or  waiver  in  writing 
to  the  proposed  procedure,  and  if  the  client/resident  is  a  minor,  that  the 
parent  or  guardian  of  the  client/resident  also  has  given  valid  informed  con- 
sent or  waiver  in  writing.  Informed  consent  requires  consent  that  is:  (a) 
based  upon  an  understanding  of  the  nature  and  consequences  of  the  proce-- 
dure;  (b)  wholly  voluntary  and  free  from  any  coercion,  overt  or  covert;-^" 
and,  (c)  given  by  a  person  competent  to  make  such  a  decision. 


237.  Examples  would  be  brief  time-out  to  weaken  temper  lantrum.s  or  educational 
fines  for  aggression  toward  fellow  clients/ residents. 

238.  Examples  of  procedures  to  strengthen  or  weaken  behaviors  which  would  be  cov- 
ered under  this  section  would  be  aversive  conditioning  with  electric  shock  to  extinguish 
head-b.-inging  in  an  autistic  child  and  making  a  severely  retarded  nonverbal  child's  meals 
conditional  upon  learning  language. 

239.  From  the  legal  point  of  view,  informed  consent  is  required  only  for  those  pro- 
cedures which  intrude  upon  legally  protected  rights.  From  a  policy  point  of  view,  how- 
ever, the  practice  of  disclosing  relevant  information  about  any  procedure  to  a  client/res- 
ident and  securing  the  client's  voU:ntary  cooperation  has  a  soimd  basis  in  both  ethics 
and  successful  practice.  Sec.  M.  Wolf,  S.  Fixscn  &  E.  Phillips,  siipni  note  234.  Thus, 
administrators  of  behavioial  programs  would  be  wise  to  comply  with  this  .section  for  all 
behavioral  programs. 

240.  One  of  the  most  difficult  issues  concerning  voluntarmes,  of  con>ent  is  whetr.ci 
parlicipatiori  in  a  behavioral  program  by  a  mental  patient  or  prisoner  does  not  d-.-scve 
to  be  a  factor  in  decisions  concerning  the  release  oi-  parole  of  such  p.Msor,s.  In  ord^r 
to  safeguard  voluntariness,  it  is  the  position  of  these  proposed  standards  that  releas-.-  or 
parole  can  never  be  made  contingent  upon  participation  in  a  behavioral  program  p'r  s- 
This  is  not  to  say,  of  course,  that  if  participation  in  a  program  alters  the  condition  of 
a  menial  patient  or  prisoner  so  that,  for  example,  a  mental  patient  is  no  longer  m?  itally 
ill  or  dangerous,  the  patient  or  prisoner  should  not  be  entitled  to  release  on  the  basrs 
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(2)  For  purposes  of  requirement  (D)(1)(a),  the  behavior  therapist 
shall  directly  communicate  with  the  client/resident  and  clearly. and  explicitly 

•provide  all  the  following  information: 

(a)  The  nature  and  seriousness  of  the  client's  behavioral  problem  and 
the  proposed  specific  objectives  for  the  client; 

(b)  The  nature  of  the  proposed  procedure  to  accomplish  these  objec- 
tives, its  probable  duration,  and  intensity; 

(c)  The  likelihood  of  improvement  or  deterioration,  temporary  or 
permanent,  without  the  administration  of  the  proposed  procedure; 

(d)  The  likelihood  and  degree  of  improvement,  remission,  control,  or 
cure  resulting  from  the  administration  of  such  procedure;  the  likelihood,  na- 
ture, and  extent  of  changes  in  and  intrusions  upon  the  person's  personality 
and  patterns  of  behavior  and  thought  resulting  from  such  therapy;  and,  the 
degree  to  which  these  changes  may  be  irreversible; 

(e)  The  likelihood,  nature,  extent,  and  duration  of  side  effects  of  the 
proposed  procedure  and  how  and  to  what  extent  they  may  be  controlled,  if 
at  all; 

(f)  The  uncertainty  of  the  benefits  and  hazards  of  the  proposed  proce- 
dure; 

(g)  The  reasonable  alternative  therapies  or  procedures  available  and 
an  explanation  why  the  specific  procedure  recommended  has  been  chosen. 
These  alternativps  shaill  jbc  described  and  explained  to  the  client  resident 
in  the  same  manner  as  the  recommended  therapy; 

(h)  Whether  the  proposed  procedure  is  generaHy  regarded  as  estab- 
lished therapy  by  applied  behavior  analysts  or  is  considered  experimental; 

(i)  A  description  of  the  procedure  for  termination  of  the  ircatment  pro- 
gram prior  to  completion  and  clear  notification  whether  consent  or  waiver 
may  be  withdrawn  at  anytime; 

(j)  The  data  gathering  procedures  which  will  be  used  to  evaluate  the 
program. 

(3)  For  purposes  of  rcquiremcnt(D)(  l)(b),  the  client/resident  must 
be  informed  orally  and  in  writing  that  no  benefits  or  penalties  will  be  made 
contingent  upon  participation  in  the  proposed  program  or  agreement  to  un- 
dergo the  proposed  procedure.  Specifically,  there  must  be  an  explicit  under- 
standing by  the  client/ resident  that  his  consent  is  not  a  precondition  for  re- 
lease from  the  institution,  and  his  decision  should  not  be  made  to  obtain  ap- 

of  the  actual  chanje.  The  most  difficult  problems  in  this  area  arise  with  respect  to  pris- 
oneiN,  in  ihat  parole  boards  typically  make  decisions  for  parole  based  upon  mere  partici- 
pation in  behavioral  and  other  programs  rather  than  measurable  change,  thus  putting 
undue  pressure  on  prisoners  who  wish  to  assert  their  legal  rights  to  refrain  from  partici- 
pation in  such  progiams.  This  practice  is  presently  being  challenged  in  Taylor  v.  Man- 
son,  C.A.  No.  H  75/37  (D.  Conn.,  filed  January  29,  1975),  which  attacks  a  parole 
board  on  behalf  of  prisoners  who  allege  that  their  chances  for  early  release  will  be  preju- 
diced because  of  their  refusal  to  participate  in  a  behavioral  program  involving  hypnotism 
and  aversive  conditioning  for  recidivist  child  molesters  at  Somers  State  Prison  in  Con- 
necticut. 
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proval  from  or  avoid  reprisals  from  the  staff.  Any  individual  having  knowl- 
edge of  implicit  or  explicit  coercion  of  any  client/resident  shall  immediately, 
bring  such  information  to  the  attention  of  the  facility's  HRC.  Failure  to  do 
so  shall  be  punishable  as  provided  by  law. 

(4)  For  purposes  of  requirement  (D)(1)(c).  a  person  confined  shall 
be  deemed  incapable  of  giving  informed  consent  if  such  person  cannot  un- 
derstand and  knowingly  act  upon  the  information  specified  under  provisions 
(D)(2)(a)-(j)  above  or  if  for  any  other  reason  he  cannot  manifest  his  con- 
sent to  the  attending  physician.  A  client  confined  to  a  mental  institution 
.shall  not  be  considered  incompetent  solely  because  of  his  institutionalization. 

To  aid  the  HRC  in  assessing  the  client's  competency,  the  director  of  the 
facility  or  his  designated  representative  shall  prepare  a  written  report  evaluat- 
ing the  resident's  understanding  of  the  proposed  procedure  and  describing  the 
steps  taken  to  inform  the  resident  of  the  nature  and  consequences  of  the  pro- 
cedure. 

(5)  If  the  client/resident  has  been  determined  to  be  legally  incompe- 
tent by  a  court  of  competent  jurisdiction,  or  if  the  director  or  his  designated 
representative  cannot  certify  without  reservation  that  the  client/resident  un- 
derstands the  nature  and  consequences  of  the  proposed  procedure,  the  proce- 
dure may  not  be  used  unless  the  parents,  in  the  case  of  a  minor,  or  the  guard- 
ian, in  the  case  of  an  adult  incompetent,  of  the  client/resident  have  given 
informed  consent  and  the  HRC  is  persuaded  that:  the  procedure  complies 
with  generally  accepted  professional  standards;  less  intrusive  alternatives  ei- 
ther have  been  exhausted  without  success  or  would  be  clearly  ineffective;  the 
benefits  of  the  procedure  clearly  outweigh  the  harms;  and,  the  procedure 
would  be  in  the  best  interest  of  the  client/resident.  If  in  rendering  a  decision 
under  this  paragraph  the  HRC  finds  that  a  less  restrictive  alternative  is  insuf- 
ficient only  because  of  the  lack  of  staff  or  funds,  it  shall  immediately  notify 
the  director,  the  governor,  the  attorney  general,  and  the  chairmen  of  the  ap- 
propriate legislative  committee^ including  health  and  appropriations.-" 

E.  Prior  to  approving  procedures  under  paragraph  (D)  above,  the 
HRC  shall  review  appropriate  medical,  social,  and  psychological  information 
concerning  the  client/resident  and  shall  interview  the  client/resident  and  oth- 
ers who  in  its  judgment  have  information  pertinent  to  its  determination.  The 
HRC  shall  maintain  written  records  of  its  determinations  and  the  reasons 
therefor,  with  supporting  doctmientalion.  The  HRC  shall  file  a  written  re- 
port in  the  office  of  the  state  attorney  general  at  least  bimonthly  indicating 
the  number  and  nature  of  procedures  approved  and  disapproved,  the  reasons 
for  approval  or  disapproval,  and  other  relevant  information,  including  follow- 
up  evaluations  of  the  success  of  the  procedures  utilized.  The  identity  of  the 
client/resident  involved  shall  not  be  disclosed  in  these  reports.  Jhz  reports 
shall  be  available  to  the  public  if  they  arc  released  by  a  competent  client/ 


241.  Note  that  this  paragrarli  lakes  no  position  on  whclhor  Ihe  I  IRC  shoiilil  rule  for 
or  ayainst  a  more  rcslriclive  piotcilure  when  it  find-,  that  the  only  bar  to  kbs  drastic 
measures  is  inadequate  resoiuccs. 
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resident  or  by  the  parent  or  guardian  and  the  legal  representative  of  an  in- 
competent client/resident. 

F.  Clients/residents  shall  be  assisted  and  represented  throughout  all 
the  processes  detailed  above  by  legal  counsel  or  by  a  lay  advocate  recom- 
mended by  the  local  chapter  of  a  concerned  consumer  group  such  as  the  local 
chapters  of  NAMH  or  NARC.  Such  counsel  shall  assist  competent  clients/ 
residents  in  deciding  whether  to  undergo  proposed  procedures  and  shall  en- 
sure for  minor  ;md  incompetent  clients/residents  that  all  considerations  mili- 
tating against  the  proposed  procedure  have  been  fully  explored  and  resolved. 
No  such  counsel  shall  be  an  officer,  employee,  or  agent  of  the  treating  facility 
or  have  any  other  conflict  of  interest  which  would  impair  adequate  represen- 
tation. If  such  counsel  believes  the  HRC  has  made  a  biased  or  mistaken 
decision  based  upon  all  the  evidence,  he  shall  appeal  the  decision  to  a  state 
court  of  competent  jurisdiction,-'-  and  the  procedure  shall  not  be  utilized 
until  and  unless  the  court  has  given  its  approval. 


242.  Presumably,  there  is  already  jurisdiction  for  such  an  appeal  since  imposition  ot 
intrusive  behavioral  procedures  without  compliance  with  these  provisions  raises  issues  of 
violation  of  constitutional  rights.  Specific  legislation  providing  for  appeal  from  HRC 
and  PRC  decisions  to  the  courts,  however,  would  facilitate  this  review. 


83-298  O  -  77  -  48  {Vol.2) 
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APPENDIX    II 

Sample  Application  of  Suggested  Standards  and  Procedures 
to  a  Hypothetical  Situation'" 

Facts 

At  about  2%  years  of  age,  Bob  began  to  show  mild  and  intermittent 
head  tapping.  The  behavior  gradually  increased  in  intensity,  and  he  was  di- 
agnosed as  autistic  at  age  4.  By  the  age  of  7,  when  aversive  conditioning 
was  first  considered,  his  head  banging  had  reached  the  point  where  constant 
restraint  was  required.  He  would,  if  left  unrestrained,  beat  himself  at  a 
rate  of  5,000  limes  an  hour.  He  is  capable  of  splitting  his  head  with  one 
well-placed  knee  blow  or  knocking  himself  unconscious  on  the  floor.  Indeed, 
in  the  recent  past  he  has  had  several  trips  to  the  hospital  emergency  room. 

In  past  years,  various  drugs  and  various  standard  behavioral  procedures, 
including  withdrawal  of  attention,  time-out,  and  reinforcement  of  other  non- 
injurious  behaviors,  have  all  been  tried  without  success.  Under  these  circum- 
stances, the  staff  recommends  a  program  of  aversive  conditioning  for 
Bob.  They  propose  using  a  standard  hand-held  Scars  &  Roebuck  in- 
ductorium  to  administer  an  electric  shock  for  .5  seconds  to  his  leg  or  arm  each 
time  he  hits  himself.  The  individualized  treatment  plan  for  Bob  calls  for 
data  to  be  kept  on  the  frequency  of  his  self-injurious  behavior  and  provides 
for  the  reinforcement  of  learning  and  social  skills  at  the  same  time  the  self- 
injurious  behavior  is  to  be  extinguished  by  shock. 

Peer  Review  Committee 

The  PRC  is  called  together  to  consider  this  case.  The  first  ques- 
tion the  Committee  asks  is  whether  there  is  evidence  in  the  professional 
literature  that  the  procedure  proposed  would  be  effective  to  extinguish  bob's 
self-injurious  behavior.  The  committee  recognizes  that  no  one  knows 
what  cau.scs  self-injurious  behavior.  Some  claim  that  it  arises  out  of  a  need 
for  increased  stimulation,  and  others  argue  that  it  results  from  a  need  for 
greater  attention.  But  the  members  of  the  PRC  agree  that  there  are 
ample  reports  in  the  professional  literature  which  show  that  the  use  of  electric 
shock  to  treat  self-injurious  behavior  can  be  very  effective. -'^^  On  the  basis 
of  this  review  of  the  literature  and  their  own  personal  familiarity  with  the 


___^ 243.    This  hypothclical  is  b;\scj  upon  nn  actual  case  at  the  Psychological  Clinic  of 

1          {Z     ^         i<^!iT!^Trirntversrt'\r~if?r-  ..  Statcmcnl  in  Response  to  a  Complaint  Received  by 
^(V»n*^.>   \        (he  Atlorney  General's  Office  by  Unknown  Parties  With  Respect  to  the  Use  of  Reward- 
^        Punishment  Treatment  (undated)  (unpublished  paperin  the  Psychological  Clinic  of  Rut- 
gers UnivciMly).  on   file  in  the  An:<mtt  law  Review  office.     The  author  has   received 
assurance  that  this  hypothetical  may  he  u-cd  uilli  the  siibjccfs  consent.     , 

244.  iVf.  C.V.,  Lang  &  Melamed,  AvoUlaiicc  Cuiulilioiiiiiii  llienipy  oj  ail  liiliinl  wilh 
Chronic  Riiminaiivc  Voinitiitv.  74  J.  of  Abnormai  I'sycmoi  ogy  1  (1969);  Lovaas  & 
Simmons.  Manipiilolinn  of  Self  DeUiiiclion  in  Thiee  RettixleJ  Childicn.  2  J.  or  APPLltD 
Behavior  Analysis  14.1  (1969);  Rislcv,  The  Ejjevts  ttml  Side  Efleci.i  of  Piinishins!  ilie 
Auiisik  Behaviors  of  a  Deviant  Cliilil,  I  J.  OF  APi'LUiD  Behavior  Analysis  21  (1968). 
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techniques,  the  members  of  tlie  PRG  agree  that  the  proposed  procedure 
is  likely  to  be  effective  and  may  l>:  considered  therapeutic  rather  than 
experimental  at  this  time.  Upon  reviewing  the  history  of  the  child  and 
the  alternative  procedures  which  have  been  tried  and  have  proved  ineffective, 
the  PRC  also  decides  that  there  are  no  less  intrusive  procedures  which 
have  not  been  exhausted  or  which  would  likely  be  effective. 

The  PRC  ne,\t  reviews  the  literature  for  indications  of  harms  or  side- 
effects  associated  with  the  proposed  procedure.  The  primary  harm  a.sso- 
ciated  with  the  procedure  is  determined  to  be  the  infliction  of  a  localized  and 
brief,  but  painful,  shuck  to  the  arm  or  leg.-'"'  But  on  the  basis  of  its  review 
of  the  professional  literature  and  after  special  review  by  its  physician  member, 
the  PRC  decides  that  electric  shiick  administered  to  a  physically  healthy 
patient  under  controlled  conditions  is  harmless  and  produces  no  after  effects. 
On  the  benefit  side,  the  PRC  notes  first  the  obvious  value  o\  a  proce- 
dure which  promises  to  be  efficacious  in  eliminating  self-injurious  behavior. 
Moreover,  the  committee  notes  reports  in  the  literature  that  self-injurious 
children  who  received  aversivc  conditioning  have  become  more  social  and 
appeared  more  ;!t  ease  with  themselves. 

As  its  final  task_,  the  PRC  turns  to  the  research  design  proposed 
for  the  procedure.  The  committee  approves  the  general  research  design 
and  notes  with  satisfaction:  (  1 )  that  a  baseline  of  the  self-destructive  be- 
havior prior  to  treatment  had  been  determined  so  that  an  objective  record 
of  the  client's  behavior  could  be  maintained  during  and  after  treatment  to 
help  de'.erniine  when  the  aversivc  procedures  should  be  discontinued;  (2) 
that  the  contemplated  level  of  shock  will  be  no  higher  than  necessary  but 
liigh  enough  to  diseourav'C  possible  adaption  by  liob;  ancj,  (3)  tiial  tl^e  de- 
sign for  the  procedure  properly  will  call  for  positively  reinforcing  Bob  with 
affection  and  attention  and  other  appetitive  reinforcers  contingent  upon  his  not 
hitting  himself,  at  tiie  same  time  as  hfs  ;elf-injurious  behavior  is  to  be  sup- 
pressed with  shock.  The  PRC,  however,  notes  one  flaw  in  the  research 
design.  The  design  does  not  allow  for  the  fact  that  there  is  "situation  speci- 
ficity" associated  with  the  use  of  punishment.  That  is,  although  the  client 
is  taught  to  suppress  his  behavior  in  the  presence  of  one  adult,  it  docs  not 
necessarily  follow  that  the  behavior  will  not  occur  with  other  adults  or  in 
other  settings.  The  PRC,  therefore,  exercises  its  option  to  approve  the 
proposed  program  upon  the  condition  that  the  procedure  be  modified  to  allow 
administration  of  shock  by  more  than  one  person  in  more  than  one  environ- 
ment to  ensure  that  Bob  will  learn  to  extinguish  his  self-injurious  behavior 
not  only  in  specific  situations  but  in  his  life  generally.  The  PRC's  written 
findings  arc  then  passed  to  the  Human  Rights  Committee. 

The  Human  Rights  Committee 

At  its  regular  monthly  meeting,  the  HRC  considers  Bob's  case.  The 
members  of  the  HRC  agree  that  aversivc  conditioning  is  in  the  category  of 


245.    See  Lovaas  &  Simmons,  supra  note  244,  at  149:  Ridley,  supra  note  244.  at  25. 
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procedures  which  require  most  careful  scrutiny  under  section  III,  paragraph 
(D)  of  the  operative  standards.  Its  first  task,  therefore,  would  be  to  deter- 
mine whether  Bob  has  the  capacity  to  consent  to  avcrsivc  conditioning  and. 
if  so,  whether  he  has  given  a  valid  informed  consent  or  waiver  to  the  pro- 
posed procedure.  After  hearing  from  the  mental  health  professional  in 
charge  of  Bob's  treatment  and  speaking  with  Bob  himself,  the  members  of 
the  committee  agree  that  Bob,  wlio  is  a.iiiNtic  and  a  minor,  is  not  legally 
competent  to  make  a  decision  one  way  or  the  other  on  the  proposed  avcrsivc 
procedure.  The  HRC  Ihcn  proceeds  to  determine,'  whether  Bob's  par- 
ents have  given  informed  consent  to  the  proposed  procedure  and  to  review 
for  itself,  according  to  its  niandafc;  whether  the  procedure  complies  with 
previously  adopted  professional  standards;  whether  less  intru.^i\■c  alternatives 
have  either  been  exhausted  without  success  or  would  be  clearly  ineffective; 
whether  the  benefits  of  the  procedure  clearly  outweigh  the  risks;  and  whether 
the  procedure  would  be  in  Bob's  best  interest. 

The  committee  determines  that  Bob's  parents  have  been  fully  in- 
formed about  the  nature  and  seriousness  of  Bob's  behavioral  problem  and 
the  specific  objectives  of  avcrsivc  c<inuitiop.ing;  that  they  understand  the  na- 
ture of  avcrsivc  conditioning  and  its  probable  d'lraiion  and  intensity  in  Bob's 
case;  that  they  are  aware  of  the  likelihood  and  nature  of  side  effects,  of  al- 
ternative procedures,  and  of  the  reasons  the  procedure  recommended  was 
thought  to  be  the  best  procedure;  that  they  understand  that  the  procedure 
is  generally  regarded  as  sound  by  applied  behavior  analysts  and  is  not  con- 
sidered experimental;  that  they  understand  the  kind  of  data  which  will  be 
kept  about  Bob's  behavior  and  are  satisfied  with  the  controls  which  arc  con- 
templated for  this  data;  and  that  they  have  been  apprised  that  their  initial 
consent  will  not  be  binding  shoiiid  I'ley  deciile  in  liu  prc'cess  of  treatment 
that  aversive  conditioning  is  not  in  Kob's  best  interest.  S"ice  there  is  no  evi- 
dence to  rebut  the  presumption  of  I'le  p,;rents"  competence,  and  since  the  par- 
ents had  been  informed  orally  and  in  writing  ilial  no  benefits  or  penalties  will 
be  made  contingent  upon  their  consent  to  the  j^roeedure,  the  HRC  con- 
cludes that  informed  consent  has  been  properly  secured  from  the  parents. 

The  HRC  then  reviews  the  record  developed   by  the  PRC  and 
agreeithat  the  proposed  procedure  complies  with  generally  accepted  profes- 
sional  standards  and   that  less   intrusive  alternatives   have  either   been   ex- 
hausted without  success  or  would  be  clearl)  ineffective. 

Considering  the  possible  and  probable  benefits  and  harms  from  this  pro- 
cedure as  they  have  been  articulated  by  the  I'RC,  the  HRC  next  proceeds 
to  its  weighing  fuiictftm,  Whi'c  l!;e  members  of  '.he  HRC  are,  like  most  .-^f 
us,  reluctant  to  inflict  pain  upon  other  persons,  they  recognize  that  the 
psychologist  in  charge  of  Bob's  treatment  might,  like  other  highly  respected 
members  of  our  v^'.eiety  sucii  as  su'-geoiis  ;inJ  dentists,  be  required  to 
inflict  pain  in  an  i:ttempt  to  promote  tlie  h.e:.'ltl)  of  his  client.  After  •  ome 
discussion,  the  HRC  decides  lliat  use  of  electric  shock  in  the  manner  pre-, 
scribed  would  be  ethical  and  Iiumane.Ts 

Although  this  procedure  will  be  briefly  painful  to 
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Bob,  the  committee  determines  that  the  duration  of  this  pain  will  be 
relatively  short  and  that  the  pain  is  clearly  justified  since  the  remaining 
alternatives  are  either  Tiie-tmratcning  self-injury  or  a  possible  lifetime  of 
chemical  or  physical  restraint.  After  weighing  all  of  the  known  possible 
harms  or  side  effects,  which,  apart  from  the  relatively  short  pain  of  the  shock 
itself,  appear  to  be  minimal  relative  to  the  promise  ol  long-term  freedom  and 
improvement  for  Bob,  the  HRC  unanimously  agrees  that  the  benefits  of  the 
procedure  clearly  outweigh  the  harms  and  that  the  procedure  will  be  in 
Bob's  best  interest. 

The  counsel  appointed  by  the  HRC  to  assist  in  the  deliberations  by  en- 
suring that  all  considerations  militating  against  the  proposed  procedure  have 
been  fully  explored  and  resolved  is  sntisficd  and  therefore  declines  to  ;'.p- 
pcal  the  HR.C  decision  to  the  local  court.  The  secretary  of  the  HRC  pre- 
pares minutes  of  these  proceedings  with  supporting  documentation  so  that 
the  decision  can  be  incorporated  in  the  next  bi-nioni'nly  written  report  which, 
with  Bob's  identity  concealed,  will  be  made  available  for  public  inspection  if 
released. 

The  standards  and  procedures  for  review  of  aversive  conditioning  having 
been  complied  with,  Bob's  individual  conditioning  program  is  begun  shortly 
thereafter. 
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SINGLING  OUT  BEHAVIOR  MODIFICATION  FOR 

LEGAL  REGULATION:  SOME  EFFECTS  ON 

PATIENT  CARE,  PSYCHOTHERAPY.  AND 

RESEARCH  IN  GENERAL 

Israel  Goldiamond* 


Abuses  charged  to  behavior  modification  have  aroused  justifia- 
ble public  concern.  The  abuses  have  occurred  in  prisons,  mental  in- 
stitutions, and  other  institutions  where  commitment  and  release  are 
controlled  by  legal  rules  and  administrative  discretion  rather  than  by 
patient  or  prisoner  volition.  Concern  over  charges  that  inmates  in 
these  institutions  have  suffered  abuse  at  the  hands  of  behavior  modi- 
fication therapists  has  led  to  a  variety  of  suggested  corrections.  The 
proposal  by  Paul  Friedman'  attempts  to  distinguish  between  practices 

•  Professor  of  Psychology,  Department  of  Psychiatry  and  Behavioral  Sciencei 
(Biopsychology),  University  of  Chicago.  B.A.  1942,  Brooklyn  College;  Ph.D.  1955, 
University  of  Chicago. 

1.  Friedman,  Lenal  Renii'/ition  of  Applied  Behavior  Analysis  in  Menial  Inslilutions 
and  Prisons,  1 7  Ariz.  L.  R  f v.  ^  ( 1 975 ) . 

The  revised  and  edited  v^  sion  of  Fiicdman's  article  differs  from  the  version  to 
which  the  author  originally  addressed  this  commentary,  and  it  raises  points  which  the 
author  would  have  liked  to  discuss  in  yreaier  detail.  To  cite  one  example,  much  of 
Friedman's  discussion  regarding  judicial  review  of  treatment  of  mental  patients  centers 
around  four  cases,  and  in  his  conclusion  he  cites  "Kainiowilz,  Kiieclii,  Mackey.  and 
W\an"  as  indicative  of  'a  new  and  more  activist  judicial  scrutiny  of  enforced  therapy." 
Friedman,  siipia  at  ^  However,  the  first  of  these  involved  psychosurgery,  and  the 
second  and  third  invol' cd  the  administration  of  dnigs.  As  will  he  noted  in  the  discus- 
sion, these  are  medical  oioceduies  not  a<scciatcd  with  the  discipline  of  applied  t-ehavior 
analysis.  Yet,  following  this  co.iclusion,  Friedman  proposes  a  legislative  act  designed 
specifically  and  only  to  "govern  applied  behavior  analysis."    Id.  m'fi. 

The  fourth  case  is  cited  mainly  with  reference  to  use  of  avcisive  conditioning  as 
the  only  behavior  modification  procedure  in  these  cases.  However,  this  case  is  a  com- 
plex one,  and  is  generally  cited  "as  a  landmark  case  in  which  .  .  .  [the  court)  ruled 
that  involuntary  mental  patients  have  a  con.uiiulional  right  to  treatment"  in  addition  to 
spelling  cut  the  rights  Ihev  retain.  Sec  B.  Ennis  &  L.  Siti.Ai ,  The  Rights  or  Mlni  m 
Patients:  The  Basic  ACLU  Guide  to  a  Mintai  Patient's  RiGiirs  311  (1973).  This 
decision  was  welcomed  by  applied  behavior  analysts,  and  the  effects  of  Friedman's 
proposal  upon  such  treatment  rights  are  a  considerable  part  of  the  authore  discussion. 
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engaged  in  by  professionals  who  legitimately  identify  themselves  witli 
the  behavior  modification  field  and  those  practices  also  designated  as 
behavior  modification,  but  which  are  engaged  in  by  others.  He  proposes 
standards  for  the  former  practices  which  he  presents  in  the  form  of  a 
legislative  act  or  regulations.-  Generally,  Friedman's  article  comes  as 
somewhat  of  a  relief  from  the  confusion  about  behavior  modification 
generated  by  persons  and  institutions  of  Friedman's  outlook.''  As  Fried- 
man notes,  one  outcome  of  this  confusion  has  been  that  responsibility 
for  the  abuses  of  other  behavior  changing  procedures  has  been  laid 
at  the  doorstep  of  behavior  modification.'  Another  outcome  has 
been  that  practices  by  those  not  trained  in  behavior  modification 
procedures  have  been  ascribed  to  behavior  modification.* 

Behavior  Modification 

Friedman  correctly  notes  that  "when   behavior   modification   is 
used  to  refer  only  to  the  end  product  of  the  treatment — a  change  in 


It  should  also  be  noted  that  in  Wyaii  v.  Siickiiey  the  court  proposed  "conimittees  who 
shall  have  review  of  .  .  .  all  rfhabililation  piogranis."  Sec  B.  Ennis  &  L.  SircAL,  mprn 
at  314.  This  point,  somehow  overlooked  by  Friedman  who  chooses  to  single  out  ap- 
plied behavior  aialysis  for  coinmillee  review,  is  critical  to  the  discussion. 

2.  j,L^ —  Friedman.  Supra  note  1,  at  4b. 

3.  For  example,  a  Senate  stibcLHiitiiilii-e  reported  that  "of  ail  the  methods  of  be- 
havior control  and  modification,  psychosurgery  is  the  most  direct,  most  permanent,  and 
most  controversial."    Staff  of  Senate  Subcomm.  on  Constitutional  Rights  of  the 

COMM.    ON  THE   JUDICIARY,    93d   CoNG.,    2d    SeSS.,    INDIVIDUAL    Rl&HIS    AND   THE    FEDERAL 

Roll  in  Behavior  Modification  U  (1974).  Psychosurgery  is  not  a  behavior  modifica- 
tion procedure.  Additionally,  in  the  report,  amygdalotomy,  prefrontal  lobotomy,  induc- 
tion of  vomiting,  and  dnig-induced  respiratory  arrest  and  muscular  paralysis  are  part  of 
the  horrors  lumped  with  positive  and  negative  reinforcement,  which  aie  techniques 
of  behavior  modification,  /d.  at  13-14.  Other  examples  may  be  found.  One  commen- 
tator includes  within  the  definition  of  behavior  modification  or  control  "isolated  confine- 
ment, the  application  of  heavy  stress  or  repeated  pain,  and  the  use  of  drugs,  electrodes, 
and  even  psychosurgery."  N.Y.  Times,  Feb.  10,  1974,  §  4,  at  7,  col.  1-2.  Indeed,  the 
American  Civil  Liberties  Union,  at  least  in  the  publication  of  its  Illinois  chapter,  extends 
the  confusion  even  further.  It  associates  behavior  modification  with  the  Puritan  stocks 
and  with  obedience  training  of  dogsatthe  White  House.    The  Brief,  Nov.  1974. 

4.  Friedman,  supra  note  1,  at  =".  • 

5.  One  institution,  the  Patuxent  Institution  in  Maryland,  has  described  itself  as  a 
"total  treatment  facility"  and  has  a  graded  tier  system  through  which  advancement  is 
contingent  on  progressive  inmate  changes,  determined  by  the  staff.  See  Goldfarb,  5fim- 
uliis/Reipt-iiic:  Aiiifiiiuii  l'ii\<:i}.s:  Sell-t.'i  Iculi'ii;  Conciclc.  7  PsYCHOior.Y  Today,  Jan. 
1974,  at  20.  For  this  and  other  reasons  it  is  often  described  as  a  behavioi-  modification 
facility.  See  Holland,  Behavior  Modification  tor  Prisoners,  Palients,  and  Oilier  People 
as  a  Presciiplion  for  ilie  Planned  Society.  1  Mex.  J.  Behavior  Analysis  20  (1975); 
Saunders.  Behavior  Therapy  in  Prisons:  Waldcn  11  or  Clockwork  Oiange?  21  (unpub- 
lished paper  delivered  at  the  8th  Annual  ConNcntion,  American  Association  for  B:ha\ior 
Theiapy,  Chicago,  111.,  Nov.  1-3,  1974).  However,  when  the  author  was  shown  through 
(he  facilities  in  the  late  1960's,  well  after  the  procedures  were  establish.;d,  there  was  not 
a  single  professio.ial  trained  in  the  operant  procedures  underlying  the  application  of  the 
contingency  system  purportedly  used.  The  institution  is  run  by  a  psychiatrist  and  "about 
one  fifth  of  all  the  psychiatrists  in  the  United  Slates  in  full-time  correctional  work  are 
at  Patuxent,"  accoiding  lo  Goldfaiifr,  supra  at  85.  Indeed,  the  procedures  are  rational- 
ized in  a  humanist-psychiatric  manner.  Sec  Stanfoid.  A  Model  Clock-Work  Oiange. 
N.Y.  Times  Magazine,  Sept.  17,  1972,  at  9,  74,  84.  Similarly,  prison  programs  located 
in  Illinois  invohe  a  variety  of  psychological-psychiatric  interventions  by  professionals 
untrained  in  behavior  mcxiification.  Nevertheless,  the  abuses  have  been  charged  to 
behavior  modification.    Sec  Thl  Brief,  Nov.  1974. 
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behavior — it  includes  almost  all  therapeutic  approaches.""  Indeed,  as  I 
have  noted  elsewhere,  "behavior  can  be  changed  or  modified  by 
psychoanalysis,  Gestalt  therapy,  primal  scream,  .  .  .  lectures,  books, 
jobs,  [and]  religion."'  Since  the  scope  of  the  term  behavior  modi- 
fication— originally  coined  to  refer  to  "the  explicit  and  ^eyetmatio 
application  of  procedures  derived  from  .  .  .  [certain]  conceptual 
systems"" — has  been  so  severely  distorted  in  the  popular  and  legal 
press,  Friedman  dispenses  with  the  term.  Instead  he  proposes  use  of 
the  term  applied  behavior  analysis;"  but  it  is  not  clear  what  he 
means  by  this  term.  Applied  behavior  analysis  refers  to  only  one  of 
the  three  major  branches  of  behavior  modification.'"  That  Fried-  » 
man's  target  is  only  the  so-called  "Skinnerian"  branch  is  suggested 
by  his  definition  of  applied  behavior  analysis  as  that  body  of  ap- 
proaches whose  underlying  principle  is  that  behavior  is  primarily  under 
the  influence  of  its  consequences. '"  However,  this  does  not  accord 
with  his  specification  of  subsumed  techniques:  "positive  reinforce- 
nienjj  token  economy  iirograms,  shaping,  modeling, 

aversive  conditioning,  overcorrections,  extinction,  and  systematic  de- 
sensitization."'-  Modeling,  aversive  conditioning,  and  systematic  de- 
sensitization  are  not  associated  with  applied  behavior  analysis,'"  but 
rather  with  the  other  two  branches  of  behavior  modification,  neither 
of  which  assumes  that  influence  by  consequences  is  necessary  to  be- 
havior change.  Friedman's  target,  however,  appears  to  be  behavior 
modification  in  general,  as  is  suggested  by  his  characterization  of 
applied   behavior  analysis  utilizing  a  model  of  social 

reinforcement  under  which  it  is  recognized  that  other  human  beings 
are  a  source  of  meaningful  stimuli  that  alter,  direct,  or  maintain  the 
individual  ."'"^This  statement  covers  the  entire  field  of  behavior 
modification,  as  well  as  other  psychological  and  psychiatric  fields  of 


6.  Friedman,  supra  note  I,  at'pf. 

7.  Goldiamond,  Toward  a  Coitslructioiml  Approach  to  Social  Problems:  Ethical 
and  Conslitiiiional  Issues  Raised  by  Applied  Behavior  Analysis,  2  Behaviorism,  Spring 
1974.  at  I,  38. 

8.  /(/.  at  40  (emphasis  added). .. 

9.  Friedman,  5Mp;a  note  1,  at -^ 

10.  For  a  discussion  of  these  ihrec  branches,  see  text  accompanying  notes  17-20 

infra.  .        gd. 

11.  Fnedman,  supra  note  I,  at  »T 

12.  Id.  For  a  discussion  of  each  of  these  procedures,  except  overcorrection, 
.sec  A.  Bandura,  Principles  of  Behavior  Modification  (1969).     For  a  discussion  ^f 

overcorrection,  see  A7rin  &  Wesolowski,  The/l  Reversal:  An  Overcorrection  Procedure 
for  Eliminaiinf!  Stealing  by  Retarded  Persons,  7  J.  APPLIED  Behavior  Analysis  577 
(1974). 

13.  A  sampling,  of  one  issue  from  each  of  the  eight  volumes  of  the  Journal  of  Ap- 
plied Behavior  Analysis  produced  not  a  single  reference  to  these  terms,  nor  did  a  scan- 
ning of  the  first  issue  of  the  nevi'ly  inaugurated  Mexican  Journal  of  Behavior  Analysis. 

'  In  contrast,  they  were  often  found  in  behavior  modification  journals  which  include  other 


orientations. 

14.    Friedman,  supra  note  1 


at^^ 
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inquiry  and  change.  Further,  the  entire  paragraph  which  introduces 
his  definition  of  applied  behavior  analysis  would  apply  to  all 
branches  of  behavior  modification,  and  might  be  considered  an  ex- 
cellent abstract  of  Bandura's  first  chapter.'"' 

If,  by  applied  behavior  analysis,  Pricdman  intends  only  the  so- 
called  Skinnerian  branch,  his  discussion  should  be  restricted  to  its 
rationales  and  procedures  and  to  that  part  of  the  public  uproar  at- 
tributable to  their  use.  If,  however,  Friedman  intends  behavior  mod- 
ification in  general,  he  is  engaging  in  the  behavioral  equivalent  of 
designating  all  psychotherapeutic  procedures,  including  Gestalt  therapy 
and  primal  scream  therapy,  as  psychoanalytic  therapy.  The  issue, 
however,  is  not  simply  terminology.  As  any  student  of  law  is  aware, 
to  insist  on  precise  definitions  is  neither  legal  obscurantism  nor  quibbl- 
ing when  social  and  legal  consequences  turn  on  such  definitions.  The 
popular  confusion  surrounding  behavior-changing  techniques  can  be 
resolved  only  by  reference  to  the  definition  of  the  different  conceptual 
schemes  or  behavioral  science  orientations  employing  them.'" 

At  least  three  different  schools,  with  sharply  divergent  orienta- 
tions, legitimately  share  the  broadly  encompassing  term  behavior 
modification.  Both  systematic  desensitization  and  aversive  condition- 
ing derive  from  one  orientation;  modeling  derives  from  yet  another; 
positive  reinforcement  and  the  remaining  examples  given  by  Fried- 
man from  a  third. 

The  basic  differences  and  commonalities  among  these  orienta- 
tions are  best  understood  in  the  context  of  their  common  origins  in 
the  learning  laboratories  of  experimental  psychology.  The  three 
schools  evolved  from  experimental  procedural  differences  which  led 
to,  and  were  also  derived  from,  different  explanations  of  learning  and 
behavior.  A  shared  value  was  the  importance  of  research  and  empir- 
icaHy-validated  theories  which  allow  diffe'rent  interpretations  of  simi- 
lar phenomena  to  be  resolved  by  experimental  outcomes.  The  labo- 
ratory approaches  were  considered  frameworks  for  the  establishment 
of  a  science  of  human  behavior  with  laws  whose  generality  extended 
far  beyond  the  laboratory.  Although  animal  subjects  were  often 
used,  their  use  followed  the  same  rationale  as  it  does  in  medical  re- 
search. 

The  most  classic  of  these  orientations  derives  from  the  condi- 
tioning procedures  developed  by  Pavlov  and  extended  by  Hull.  This 
is  the  "S-R  formulation"  of  classical  conditioning  and  classical  leam- 


15.  A.  Bandura,  supra  note  12,  at  — . 

16.  See  Goldiamond,  supra  note  7,  at  40. 
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ing  theory,  which  the  popular  press  still  equates  with  behaviorism. 
In  classical  conditioning,  an  antecedent  stimulus  elicits  and  controls 
a  response.  If  a  second  stimulus  with  a  second  response  is  repeatedly 
paired  with  the  first  stimulus,  ihe  second  stimulus,  on  its  own, 
may  eventually  serve  to  elicit  the  first  response.  The  classic  example 
is  food,  which  may  elicit  salivation.  Thus,  a  tone  paired  with  the 
food  may  come  to  elicit  salivation.  A  variety  of  procedures,  including 
systematic  desensitization^'^  and  aversive  conditioning  are  based  on 
this  classic  system.  For  example,  as  aversive  conditioning  is  used 
clinically  in  aversion  therapy,  application  of  electrical  stimulus  to  an 
individual  may  elicit  unpleasant  emotions.  Projection  of  a  slide 
showing  a  child,  coupled  with  application  of  an  electrical  current,  may 
elicit  these  unpleasant  emotions  and  thereby  inhibit  lust.  In  time^the 
slide  itself  may  serve  first  to  elicit  anxiety  related  to  the  original  re- 
sponse to  electrical  stimulation,  and  then  serve  to  free  the  person 
from  his  fears  that  he  may  molest  a  child.  As  can  be  seen,  the  con- 
sequences of  behavior  play  no  role  in  the  S-R  formulation. 

Under  a  second  basic  behavioral  orientation,  the  consequences 
attached  to  behavior  play  a  critical  role.  This  is  an  "R-S  formula- 
tion" or  an  "S-R-S  formulation."  In  this  formulation,  an  antecedent 
stimulus  controls  behavior  only  because  of  the  behavioral  conse- 
quences then  in  effect.  A  familiar  example  is  traffic  control.  There, 
the  antecedent  stimuli,  traffic  lights,  control  traffic  flow  because  of 
the  consequences  then  in  effect:  driving  through  a  red  light  may  be 
disastrous  in  heavy  traffic,  as  well  as  legally  punished.  Since  the  be- 
havior is  instrumental  in  obtaining  a  consequence,  or  operates  in  its 
environment  to  do  so,  the  system  is  called  instrumental  or  operant. 
The  term  applied  behavior  analysis  refers  to  the  practical  application 
of  this  system  only.  Programmed  instruction,  where  the  consequence 
of  having  correctly  answered  or  responded  to  one  question  is  ad- 
vancement to  the  next  question,  is  a  common  application  of  this  sys- 
tem.'* 

17.  In  systematic  desensitization,  an  ordered  series  of  anxiety-provoking  situations 
is  established  with  a  patient.  The  patient,  who  has  been  trained  lo  relax,  is  then  told 
to  do  so,  and  the  leasi-provoking  situation  is  presented.  Fiirlhcr  situations  are  presented 
until  anxiety  is  reported.  The  stimulus  is  then  removed,  and  Ihe  patient  is  ayain  told 
to  relax.  The  patient  goes  through  the  progiession  until  the  negative  reaction  is  neu- 
tralized for  the  event  which  is  considered  to  be  representative  of,  or  which  actually  is, 
the  life-situation  in  which  the  anxiety  appears,  ice  A.  Bandura,  supra  note  12,  at  430; 
J.  WoLPE,  Tilt  Practice  of  BriiAviou  Tiifr.\py  ( 1*^71). 

18.  None  of  this  should  be  taken  to  imply  that  any  person  or  any  system  whir>' 
seeks  to  change,  modify,  or  influence  behavior  by  mc.nns  of  rewa!ds  and  punish  i..ni . 
is  applying  behavior  modification.  For  example,  the  fact  that  a  prison  system  can  be 
lalionalized  or  better  understood  by  concepts  derived  from  the  experimental  analysis  of 
punishment  does  not  mean  that  behavior  modification  entered  into  the  design  of  that 
system. 
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Under  the  third  orientation,  the  model  is  an  "S-M-R  formula- 
tion." In  this  formulation,  learning  or  conceptual  organization  me- 
diates between  stimuli  and  behavior.  Consequences  are  not  consid- 
ered necessary  for  learning,  although  they  may  be  necessary  for 
performance.  A  person  may  learn  by  observing  others  who  have  ei- 
ther personally  performed  the  act  or  experienced  its  consequences.  In 
modeling,  which  derives  from  this  orientation,  the  model  demon- 
strates tiie  correct  performance  to  the  subject.  The  terms  applied 
here  include  social  learning  theory  and  vicarious  learning. 

Each  of  the  orientations  is  considerably  more  complex  than 
presented.  Additionally,  systematizers  in  each  may  include,  within 
their  fr;imcwork,  the  approaches  of  the  others,'''  dcfi'iin<:  them  ac- 
cordingly. To  someone  not  professionally  familiar  with  the  systems 
involved,  many  of  the  procedures  of  one  are  indistinguishable  from 
those  of  another.-"     The  overlap   between   these   and   procedures   of 


19.  Thus,  to  cite  but  one  example,  what  Bandura  calls  mcxleling  is  identified  as  imi- 
tation and  subsumed  under  a  consequence-necessary  approach  by  Baer,  Peterson,  and 
She-mnn.  Compare  A.  Bandura.  PsvcHOLOcrcAL  Modhling:  Conhlictinc  Thtories 
(1971).  w'llt  Baer,  Peterson  &  Sherman.  Tlic  Development  of  Imiuiiion  by  Reinforciiii; 
Behavioral  Similariiv  to  a  Model.  10  J.  Experimental  Analysis  of  Behavior  405 
(1967). 

20.  For  example_^aversive  controls,  as  distinguished  from  aversive  conditioning,  has 
been  used  by  some  writers  in  the  field  of  applied  behavior  analysis  as  a  grub  bag  which 
refers  to  the  escap--  and  a.oidaice  contingencies  of  negative  rei;:forc:ment.  to  punish- 
m.'Pt.  and.  in  some  cases,  to  extinction.  Escape  refers  to  the  conditions  when  a  behavior 
terminates  a  negative  reinforcer,  and  avoidance  to  the  contingencies  in  which  behavior 
''ostrones  a  negative  reinforcer  until  the  next  time,  as  in  blackmail  payments.  Extinc- 
tion rcf.-  ■  '.'  :ui>-L-;icc  of  I'oniirr'cntirs.  in  \'hii.!i  (.cis;  the  '.■),;h::vic.  sMiiply  b:>:o;r.. :.  i '- 
effc.'irral  and  no  different  from  any  olher  effects.  Extinction  docs  rot  necessarily  elimi- 
nate behavior,  as  Friedman  assumes.  If  the  behavior  has  been  reinforced,  positively  or 
legalively.  extinciion  will  result  in  its  decrease  over  time.  However,  if  the  behavior  has 
been  suppressed  through  punishment,  extinciion  can   result  in  an  increase  in  behavior. 

A  eisive  coiidrtio.iiiig.  a  classical  teini,  is  distinguished  from  aveisive  control,  a 
consequential  term,  in  sevcial  ^^■ays: 

(1)  Aveisive  conditioning  involves  nonconsequential  pairing.  Aversive  control 
involves  present  or  former  cnnseque-'ces. 

(2)  Aversive  conditioning  is  used  to  decrease  behavior,  but  aversive  control  in- 
volves either  increasing  or'  decreasing  behavior. 

(3)  The  programs  set  up  by  the  investigator  differ.  In  aversive  conditioning, 
sii-ce  'he  e lect'-ic  shock  is  to  be  delivered  when  the  subject  is  emotionally  aroused,  the 
investigator  must  set  up  ihj  comluicns  to  piovokc  siiuh  a'OU:-.\l.  tor  c  iiii^rl".  ll^-  '■lidf 
showings  of  the  child.  The  investigator  arranges  these  pairings  at  his  convenience,  so 
to  sneak.  In  the  rii'ist'me"t  form  of  a^er'^i>e  co'^tiol.  howcxer,  punishment  is  not  ap- 
pl'ed  unless  and  until  the  behavior  to  be  punished  occurs.  The  investigator  does  not 
"entra-"  the  patient  so  that  he  may  punish  him.  Consequently,  the  invesligator  must 
be  cortinually  on  the  alert  and  ready  to  apply  the  consequence  immediately  when  the 
behavior  does  occur. 

(4)  The  nature  of  the  behavior  implicated  in  the  conditioning  or  punishment  dif- 
fes.  In  aversive  conditioning,  the  behavior  conditioned  is  seldom  the  socially  problem- 
atic behavior.  In  the  punishment  form  of  aversive  control,  it  is  seldom  not  the  problem- 
atic behavior.  In  avcisi\e  conditioning,  the  emotional  or  penile  responsiveness  to  a  child 
or  image  of  a  ch  Id  is  pai-cd  with  delivery  of  shock.  Neither  of  the  reactions  is  socially 
nroblemat'c.  legally  reprehensible,  or  necessarily  undesirable.  They  enter  into  the  realm 
of  constitutionally-protected  privacy.  The  social  target  behavior  is  actually  child  moles- 
ta'ioT.  v.hich  is  presumably  then  affected.  In  the  punishment  form,  however,  the  be- 
havior punished  is  the  target  behavior  of  child  molestation.  Thus,  punishment  can 
cisaily  be  differentiated.    The  case  of  Friedman's  autistic  head-banger,  see  Friedman, 
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the  more  conventional  psychotherapeutic  endeavors  can  have  consid- 
erable legal  implications. 

Legal  Implications  of  Regulation 

1.  The  Overlap  Between  Behavior  Modification  and  Psychiatry. 
While  the  overlap  among  the  various  behavior  modification  orienta- 
tions may  seem  to  be  of  concern  only  to  students  of  psychological 
systems,  its  legal  implications,  when  regulations  are  applied  to  one 
orientation  but  not  anotlier,  are  considerably  more  far-reaching. 
Consider,  for  example,  a  case  of  increased  privileges  made  contingent 
on  progress*  This  occurs  in  evecy Psychiatric  institution.  How  differ- 
ent is  this  in  principle  from  a  graded  tier  system  or  a  token  econo- 
my? In  a  token  economy,  progressive  increases  in  tokens  earned  pro- 
gressively purchases  more  privileges.  It  is  not  easy  to  distinguish 
among  applications  of  such  principles  in  a  penal  institution  by  pris-- 
on  officials,  in  a  mental  hospital  by  a  humanist  psychiatrist,  in  a  to- 
ken economy  by  an  operant  behaviorist,  or  in  advancement  through 
the  grades  of  school  by  an  educator-.  Yet,  in  all  these  systems  con- 
sequences are  applied  when  behavior  changes.  Thus,  they  come 
within  Friedman's  definition  of  applied  behavior  analysis.  Conse- 
quently, it  will  be  difficult  for  each  of  these  professionals  to  know 
whether  his  practices  are  regulated. 

Is  the  issue  whether  the  therapist  believes  that  the  change  is 
due  to  consequences  he  provides,  or  whether  he  believes  that  the 
changes  have  occurred  some  other  way  and  he  merely  increases  free- 
dom as  a  consequence?  Stated  otherwise,  docs  he  believe  that  the  be- 
haviors change  because  of  anticipated  or  actual  consequences,  or 
that  the  consequences  were  presented  because  the  behaviors 
changed?  The  operations  are  identical  in  both  cases,  and  legal  ex- 
amination also  should  be. 

Friedman's  proposals  rely  on  the  equation  of  certain  procedures 
to  the  applied  behavior  analysis  field.'-'"  He  thereby  faces  some  defi- 
nitional   difficulties.--    While    this    equating   can    be    done    in   some 

supra  note  I,  .il'^i-,  provides  anolher  example.  In  such  a  case,  the  electric  stimulation 
is  applied  if  and  only  if  the  target  behavior  occurs,  that  is,  vi^h^n  the  child  bangs  his 
head.  This  is  punishment.  The  electric  stimulation  is  not  applied  when  the  child  has 
the  image  of  banging  his  head,  as  would  he  the  case  with  aversion  therapy  or  aversive 
conditioning.  y. 

21.  See  Friedman,  supra  note  1,  at  ^. 

22.  Even  the  "specific"  techniques  which  Friedman  associates  with  applied  behavior 
analysis  are  not  tiulv  specific.  1  iiey  refer  to  both  the  very  general  relations  between 
events  and  to  the  effects  they  produce.  For  example,  positive  reinforcement,  one  of 
these  so-called  techniques,  is  a  broad  category  of  procedures  which  refers  to  increases 
in  the  likelihood  of  behavior,  an  effect,  when  that  behavior  has  been  followed  by  a 
^nsequence — called  a  reinforcer.     A  monetary  payoff,  a  singular  honor,  or  a  hun>-.- 
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areas,  such  as  medicine,  it  becomes  extremely  difficult  when  one 
turns  to  psychotherapy  and  behavior-  modification  in  all  its  forms 
and  disciplines.  Then  the  differentiation  of  practices  becomes  one  of 
orientation  and  conceptual  systems  rather  than  of  procedures.*'' 

Difficult  questions  are  raised  when  a  procedure  with  application 
to  two  or  more  orientations  is  regulated  when  employed  in  one  ori- 
entation or  profession  but  not  in  another.  If  procedures  presently  as- 
sociated with  routine  psychiatric  practice  are  operationally  identical 
to  the  regulated  procedures  of  behavior  modification,  the  question 
arises  whether  the  psychiatrist  also  must  apply  for  prior  clearance. ^^ 
Indeed,  as  behavior  modification  expands  and  moves  away  from  the 
model  of  the  animal  laboratory,  an  increasing  number  of  procedures 
in  the  more  classical  approaches  will  be  subsumed  by  its  concepts. 
Similarly,  if  a  given  procedure,  considered  to  be  a  behavior  modifi- 
cation procedure,  is  identical  to  a  procedure  also  considered  to  be  a 
standard  humanist  procedure,  and  if  legal  regulation  is  required  in 
•the  first  case  but  not  in  the  second,  grounds  for  legal  action  exist. 
Arguably,  equal  protection  of  the  right  to  practice  psychotherapy  is 
denied. 

Consider  as  another  example  a  token  economy  supervised  by  a 


ble  smile  are, all  positive  reinforcers  if  they  function  in  the  manner  cited.  Punishment, 
on  the  other  hand,  refers  to  a  decrease  in  the  hkelihood  of  behavior,  also  ;in  effect,  fol- 
lowirig  some  bchavior-conlingent  consequence — a  negative  reinforcer  or  aver^ive  stim- 
ulus. These  events  can  include  a  gentle  reprimand  or  reminder  to  try  some  olhei  course 
of  action  next  time,  as  well  as  the  same  payoff  or  smile  that  also  can  serve  as  a  positive 
reinforcei.  depending  on  the  conditions,  ice  Aziin  4  Holtz,  Funishnieni.  in  Opfrant  Be- 
havior; Arias  of  Research  and  Application  380  (W.  Honig  ed.  1966);  and  the  pair- 
ing in  avcrsive  conditioning^extend  the  list  to  classical  conditioning^,  can  be  of  a 
verbal  expression  of  displeasure  and  a  grimace.  1  hus.  these  terms  make  sense  orly 
in  the  context  of  the  discipline  from  wlixh  they  arise  and  which  they  help  lo  o;der, 
in  accordance  with  the  requirements  of  the  system.  It  would  not  make  sense  for  the 
law  to  try  to  systematize  its  procedures  in  accord  with  the  definitions  or  terminologies 
of  another  discipline.  Its  systematizalion  must  be  otherwise  and  would  examine  the  spe- 
cific procedures,  how  they  were  applied,  with  whom,  under  what  conditions,  and  the  con- 
stitutional and  other  legal  issues  involved.  What  the  law  puts  together  into  categories 
must  differ  from  what  ps>Lholog'y  would  do. 

23.  The  term  behavior  therapy  was  originally  coined  to  distinguish  it  from  other 
forms  of  psychotherapy,  and  like  the  mo.e  geneial  term,  is  applied  in  clinical  conl5xts. 
The  "first  use  of  the  [former]  term  .  .  .  was  in  a  1953  status  report  by  Lindsley,  Skinner 
&  Solomon."  Sec  Krasncr,  Bcluivior  Therapy,  in  Annual  Ri:View  of  Psychology  484 
(1971).  When  applied  behavior  analysis,  c<msidered  an  application  of  the  concepts  and 
procedures  of  the  experimental  analysis  cf  behavior,  is  applied  in  a  clinical  context,  it 
is  often  considered  as  a  branch  of  behavior  therapy.  However,  it  can  also  be  applied 
to  educational  subject  matteis,  as  in  progiammed  instiuction;  to  autonomic  changes,  as 
in  biofeedback;  to  inslilutional  settings,  as  a  branch  of  behavior  modification,  to  self- 
manaucment  and  self-direction,  as  a  branch  of  self-control;  and,  increasingly,  to  social 
behavior.  See  The  Hxplrimlntal  Analysis  of  Social  Behavior  (R.  Ulrich  &  P. 
Mountjoy  eds.  1972);  G.  Fairwlathlr,  D.  Sanders,  D.  Crlssler  &  H.  Maynard, 
Community  Life  for  the  Mentally  III:  An  Alternative  to  Institutional  Car-; 
( 1969)  (hereinafter  cited  as  G.  FairwfathfrI:  Gnldiamoid.  iunia  note  7.  at  3i<. 

24.  Similarly,  suppose  that  a  behavior  modification  specialist,  avvaie  of  th;  special 
procedural  obstacles  confronting  him,  simply  redefines  his  procedures  in  accord  with  hu- 
manist language.  This  raises  the  question  whether  previously  scrutinized  procedures  be- 
come unscrutinized. 
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psychologist  in  a  private  mental  hospital.  Suppose  that  a  psychiatrist 
in  a  state  mental  institution  decides  that  this  practice  has  merit  and 
decides  to  utilize  it.  He  is  then  warned  that  if  he  institutes  a  token 
economy,  he  must  go  through  review  committees,  obtain  clearances, 
and  fill  out  forms — all  of  which  he  must  do  under  Fried- 
man's standards  and  none  of  which  he  is  presently  required  to  do. 
The  psychiatrist's  failure  to  use  this  procedure  because  he  would 
have  to  go  through  channels  can  contribute  to  malpractice  liability. 
In  other  branccs  of  medicine,  the  effects  of  malpractice  suits  have 
produced  defensive  medicine,  that  is,  excessive  testing  procedures, 
professional  conservatism,  refusal  to  handle  certain  problems,  or  use 
of  alternative  and  less  effective  procedures.-'  These  adverse  effects 
suggest  that  the  issues  being  raised  are  not  simply  "iffy"  ones.  Psy- 
chiatry should  not  have  to  shun  the  advances  of  a  related  discipline 
because  attempts  to  incorporate  new  programs  could  prove  burden- 
some. Moreover,  in  order  to  comply  with  regulations,  the  psychia- 
trist should  not  have  to  be  wary  of  the  precision  in  definitions  of 
the  concepts  and  procedures  comprised  by  another  regulated  orienta- 
tion, such  as  applied  behavior  analysis.-" 

Friedman's  analysis  of  legal  issues  which  may  be  generated  by 
tlr;  practices  of  behavior  modification  is  a  valuable  and  impressive 
conj-ibution.  He  notes  as  well  that  these  might  be  applicable  to  all 
forms  of  psychotherapy.  Indeed,  the  foregoing  discussion  of  the 
problem  of  categorizing  procedures  underscores  this.  To  surround 
procedures  and  practices  with  legal  constraints  simply  because  they 
relate  to  a  given  orientation  system  or  role  model  raises  grave  ques- 
tions The  questions  are  rendered  more  critical  by  the  fact  that  son\c 
orieniation  systems  are  unpopular  in  some  quarters  and  wrongly 
considered  malicious  or  illegal  in  others. 

Certain  procedures  may  be  viewed  as  constituting  cruel  and  un- 
usual punishment.  Other  procedures,  such  as  making  access  to  reli- 
gious worship  contingent  on  system-defined  behavior,  also  conflict 
with  constitutional  guarantees.  Whether  other  therapeutic  procedures, 
such  as  electroconvulsive  shock  therapy,  constitute  an  invasion  of 
privacy  and  wliether  informed  consent  can  freely  be  given  for  these 
treatment  procedures  either  inside  or  outside  an  institution-'  will  be 
the  subject  of  litigation.   Individual   rights  may  conflict  with  social 


25.  According  to  a  recent  account  "some  younger  peUuitriciiins  are  debating  whether 
it  might  be  wiser  to  let  an  infant  die  rather  than  try  to  save  its  life  through  extraor- 
dinary mcasuics  and  thereby  lisk  a  malpractice  suit."  N.Y.  Times,  Apr.  20.  1975.  $ 
1,  at  I,  col.  2. 

26.  The  major  contribution  of  applied  behavior  analysis  is  its  e\plicitness,  lather 
than  its  specific  body  of  thcrapoulic  procedures.     See  Goldiamond,  siipm  note  7,  at  40. 

27.  For  a  discussion  of  coercion,  see  text  accompanying  notes  41-52  infra. 
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needs,  as  they  often  do.  The  legal  resolution  will  come  through  ex- 
amination of  the  particular  procedure  as  it  relates  to  these  issues  and 
the  particular  circumstances, 

2.  Regulation  and  the  Quality  of  Patient  Care.  The  discriminar 
tory  regulation  of  applied  behavior  analysis  is  not  detrimental  just  to 
professional  practice.  Singling  out  behavior  modification  procedures 
for  legal  regulation  may  detrimentally  affect  the  quality  of  treatment 
available  for  patients.  Consider,  for  example,  the  case  of  a  grade 
school  girl  who  was  institutionalized  for  head  banging.  In  the  insti- 

•  tution,  a  football  helmet  was  placed  on  her  head,  and  her  hands 
were  bound  to  prevent  removal  of  the  helmet.  She  had  torn  out  her 
hair  and  bruised  her  face.  Her  neck  was  almost  as  thick  as  a 
horse's.  She  was  subsequently  placed  in  a  carefully  designed  behav- 
ior modification  program  using  many  reinforcers,  but  without  suc- 
cess. The  therapists  tried  a  variant  of  a  procedure  used  by  parents 
for  countless  generations.  In  desperation,  when  she  banged  her  head 
a   sharp   slap    was   delivered    to    her   cheek    simultaneously    with    the 

command  '"don't."  Presumably  this  approach  would  have  been  sub- 
ject to  regulation  under  Friedman's  standards.  After  less  than  a  doz- 
en slaps,  the  word  "don't"  yelled  from  across  the  room  was  suffi- 
cient to  stop  the  head  banging.  Shortly  thereafter,  the  head  banging 
completely  ceased.  The  helmet  was  removed,  her  hair  grew  back, 
the  bruises  healed,  her  neck  regained  its  normal  size,  and  she  began 
to  socialize.  Upon  discovering  that  she  had  been  slapped,  her  par- 
ents removed  her  from  the  program.  In  short  time,  it  was  necessary 
to  strap  her  to  her  crib,  bind  her  hands,  and  replace  the  helmet. 
Her  hair  was  torn  out  and  her  face  bruised;  her  neck  became  almost 
as  thick  as  a  horse's. -'*  The  original  procedures,  when  reinstated,  repro- 
duced the  outcomes  they  originally  produced  and  reversed  when  dif- 
ferent procedures  were  tried. 

Under  Friedman's  standards,  the  relationship  between  patient 
outcome,  therapeutic  conduct,  and  legal  consequences  to  the  institu- 
tion in  the  foregoing  case  would  be  as  follows: 

Treatment  Patictii  Outcome  Legal  Cotneqttencrs 

1.  Occasional  punishment.         Progression  towards  human  Legal  regulation,  advance 
construclional  program  developmental  norms  approval  of  treatment 

2.  Physical  restraints.  Development  frozen,  No  legal  regulation,  ap- 
positive  program  not              human  monstrosity  pioval  not  required 
possible 

It  would  require  considerable  naivety  about  institutions  and  com- 
mensurate faith  in  the  institution's  dedication  to  assume  that  under 

28.    This  is  a  summary  of  an  actual  case  history  documented  by  a  former  colleague. 
For  further  discussion  of  this  case,  sec  Goldiamond,  supra  note  7,  at  62-63. 
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siich  conditions  course  2  would  not  be  favored  over  course  1,  with 
its  attendant  effects  upon  patient  care.  Concern  over  child  care  suffi- 
cient to  override  bureaucratic  barriers  would  have  to  be  dramatic, 
and  its  proponents  would  have  to  be  strident  for  their  voices  to  be 
heard.  It  is  easier  to  continue  things  the  way  they  are  than  to  be 
troubled  with  extra  paper  work,  committees,  writing  requests,  at- 
tending meetings,  and  waiting  for  approvals.  Thus,  under  the  above 
regulatory  scheme,  there  are  bound  to  be  adverse  effects  on  the  con- 
tinuation of  behavior  modification  practices  and  on  the  establish- 
ment of  new  treatments.  This  will  ultimately  affect  patient  care  and 
the  social  commitment  to  the  support  of  mental  health  systems. 

If  therapeutic  procedures  are  to  be  selected  on  the  basis  of  pa- 
tient welfare  rather  than  administrative  convenience,  differential 
treatments  should  be  divorced  from  differential  legal  requirements 
for  evaluation.  This  can  be  done  in  one  of  three  ways. 

The  first  of  these  methods  would  involve  the  legal  regulation  of 
all  therapeutic  and  related  procedures,  regardless  of  orientation,  and 
may  be  depicted  as  follows; 

Treatment  Patient  Outcome  Legal  Consequences 

1.  New  therapeutic  Specific  Outcomes  Legal  regulation 
procedures                              Produced 

2.  Conventional  therapeutic       Specific  Outcomes  Legal  regulation 
procedures                              Produced 

3.  No  therapeutic  '      Specific  Outcomes  Legal  regulation 
procedures                                Produced 

Legal  regulation  of  behavior  modification  requires  reference  to  other 
available  programs,  either  therapeutic  or  nontherapeutic.  The  costs 
of  each  of  these  procedures  should  be  evaluated  against  the  demon- 
strated results  of  each.  Otherwise  treatments  will  be  continued  with 
greater  dainage  than  those  inflicted  in  the  dramatic  case  of  the 
head-banging  child.-"  Imperiled  by  indiscriminate  regulation  are  the 
adequacy  of  patient  care,  restoration  of  liberty,  and  nonrecidivism  of 
maladaptive  behavior.  If  the  practices  of  behavior  modification  are 
subjected  to  scrutiny  and  regulation,  so  too  should  be  the  present 
practices  of  other  systems. 


29.  The  conventional  treatment  program  described  in  the  little  girl's  case  is  not  un- 
usual. Self-inflicted  injuries  by  such  children  have  included  blindness  and  irreversible 
biain  damafie.  The  reason  given  for  withdiawing  the  child  from  the  behavioral  program 
described  i^"  frequently  the  rationale  given  at  other  institutions:  "We  must  wait  patiently 
until  she  attains  rationality  so  that  we  can  discuss  these  things  with  her.  In  the  mean- 
time, wc  must  be  patient,  and  constantly  show  and  communicate  our  love  and  concern." 
A  qucst'On  unaiis'vcred  by  Friedman  is  why  conventional  approaches  such  as  this  would 
escape  review  and  a  demonstnilion  ih;il  ilu-v  ;iic  effeeiive  and  safe  before  they  are  per- 
mitted in  any  given  case.    See   Friedman,    Supra      note    1,    at    95--150„ 

The  issues  involved  in  llie  diiliT>  case  cJn  t)«t  6i.prat<.ed  m  teiinS  of  alternative  seU 
of  contingencies.  Institutional  behavior  is  in  the  first  column.  Two  effects  of  its  be- 
havior on  the  child  arc  in  the  second  column. 


749 


116  ARIZONA  L/iW  REVIEW  tVoL.  /> 

The  second  alternative  is  to  legally  require  that  the  institution 
fdisclose  its  evaluation  of  the  subject,  its  proposed  procedures,  anii 
the  actual  outcomes: 

Treatment  Patient  Consequences  Lef-al  Requirements 

1.  New  therapeutic  Specific  Outcome  Disclose  institutional 
procedures                               Produced                                   evaluation  and  outcomes 

2.  Conventional  therapeutic       Specific  Outcome  Disclose  institutional 
procedures                               Produced                                   evaluation  and  outcomes 

3.  No  therapeutic  procedures    Specific  Outcome  Disclose  institutional 

Produced  evaluation  and  outcomes 

Steps  towards  these  procedures  are  being  considered  in  at  least  one 
state  where  proposed  administrative  regulations  would  require  that 
each  program  define  the  outcomes  desired  and  procedures  to  be  used  and 
compare  these  with  the  actual  outcomes  obtained. 

The  third  choice  is  to  continue  the  currently  prevailing  prac- 
tices. There  are  simply  no  legal  or  administrative  requirements  for 
the  regulation  or  evaluation  of  programs.  What  occurs  is  left  to  the 
good  faith,  competence,  and  reputation  of  the  institution  and  its 
staff. 

3.  Reverberations  in  Scientific  Research.   Until  now,  discussior 
has  focused  on  the  effects  of  the  legal  regulation  of  behavior  modi! 
cation  on   professional   practice,   patient  care,   and  delivery  systems. 
There  are  scientific  ramifications,  as  well.  These  may  redound  «pon 


I.    Agency  Behavior  II.    Child  Effects 

A .  Eliminative  Pair 

1.  Occasional  punishment  No  head  banginjg 

2.  No  punishment.  No  head  bangiiig 
physical  restraints 

B.  Constructional  Pair 

1.  Constructional  applied  Progression  toward 
behavior  analysis  program,                        human  developmental 
reflections  of  interest,                                   norms,  increased 
smiles                                                              smiling 

2.  Explanation  of  re-  Development  frozen, 
straints,  reflections  of  human  monstrosity, 
concern  and  hope  for                                 head  twisting  and 
change                                                         huge  neck 

With  regard  to  the  agency  behavior  (col.  1),  only  the  eliminati'  behaviors  were 
of  primary  interest  to  the  parents  and  the  institution.  Punitive  agency  Khavor  was  con- 
demned as  inhum.Tne,  and  the  program  was  terminated.  The  underly'  g  logic  apparently 
was  that  since  both  alternative  agency  behaviors  (1  and  2)  were  ef  .ctive  in  producing 
immediate  cessation  or  prevention  of  licad  banging,  and  since  a  simp  -■  restraint  was  con- 
sidered, to  use  Ihe  legal  term  I  have  learned  from  Tiicdman.  less  '  I  usive  than  a  slap, 
the  program  containing  the  slap  was  halted.  The  inequality  of  th  "wo  eliminative  be- 
haviors war  overlooked;  the  punishment  could  have  been  phased  /.I  rapidly  while  the 
restraints  weic  esscnlially  pjrnianciil.  Addilionally,  llic  cmmiiii.;  inequality  of  mstilu- 
lional  behaviors  for  supplying  constiuclional  programs  was  overl  oked.  Similar  outcries 
made  against  the  eliminative  aspects  of  behavior  modification  '  rocedurcs  when  applied 
by  qualified  professionals  may  lead  to  similar  tragic  omissions  See  text  accompanying 
notes  3K-42  in/ra. 


83-298  O  -  77  -  49   (Vol.2) 


750 


1975]  Sl^GLl^C  OUT  BEHAVIOR  MODIFICATION  117 

scientific  research  and  understanding,  and  indeed,  also  upon  patient 
care. 

One  adverse  consequence  which  could  result  from  Friedman's 
proposal  is  the  impediment  of  scientific  research  and  development. 
In  applied  behavior  analysis,  advances  in  research  are  especially  de- 
pendent on  advances  in  treatment.  Hindrances  to  treatment  must 
hinder  advances  in  understanding  and  improved  patient  care.  All  the 
existing  techniques  are  new,  and  newer  ones  are  constantly  emerging 
and  will  undoubtedly  continue  to  emerge  unless  the  field  is  frozen 
and  the  flow  is  thereby  stopped.  Friedman's  standards  threaten  to 
freeze  the  field. 

Consider,  for  example,  Friedman's  proposals  as  they  apply  spe- 
cifically to  his  case  of  Bob,  for  whom  electric  stimulation  is  pro- 
posed to  terminate  self-destructive  behavior.'"  This  proposal  is 
presented  to  a  Peer  Review  Committee.  The  first  question  raised  is 
"whether  there  is  evidence  in  the  professional  literature  that  the  pro- 
cedure proposed  would  be  effective  to  extinguish  Bob's  self-injurious 
behavior.""  Under  Friedmans  scheme,  approval  by  the  committee 
must  "be  based  on  a  finding  tliat  the  procedure  is  effective  for 
strengthening  or  weakening  specifi«(/behaviors  .  .  .  ."•'-  Indeed,  evi- 
dence of  effectiveness  will  be  found — starting  in  1966.  The  findings  of 
this  committee  then  go  to  a  Human  Rights  Committee.  Finally,  ac- 
cording to  Friedman,  "The  standards  and  procedures  for  review  of 
aversive  conditioning  having  been  complied  with,  Bob's  individual 
conditioning  program  is  begun  shortly  thereafter."'''' 

Friedman's  proposal  threatens  to  have  adverse  effects  o'h  the 
development  of  scientific  knowledge — Knowledge  upon  which  the 
evaluation  and  approval  of  the  recommended  treatment  depends. 
Suppose  the  treatment  had  been  proposed  in  1965.  just  10  years  ago. 
There  then  would  have  been  no  evidence  of  effectiveness  for  these 
procedures.  The  proposal  would  have  been  rejected,  along  with  pro- 
posals for  token  economies  and,  indeed,  practically  every  behavioral 
procedure  imaginable,  with  the  possible  exception  of  systematic  de- 


sf- 


30.  Friedman.  >iipra  note  I,  at  A?^.'  Contrary  to  Friedman's  text,  a  punishment  pro- 
cedure rather  than  an  SNtinction  procoduic  was  used. 

31.  /</.  at  '^ 

32.  /(/.  at  -'"' 

33.  III.  at  -^''y  To  anyone  acquainted  with  committees  or  administrative  review,  the 
word  "shortly"'  comes  as  a  surprise.  The  congested  courts  have  tended  to  make  a  mock- 
ery of  constitutional  requirements  for  a  speedy  trial.  Since  only  behav;oK^J^rocedures 
would  recuiire  loyal  review,  one  way  for  an  insliliilion  to  avoid  such  congestion  is  to  hive 
very  few  beh.-ivi'oral  programs,  regardless  of  their  value.  Indeed,  institutions  about  to 
h're  behavioiiJ^cialists  would  pause  before  doing  so.  since  they  would  be  aware  of  the 
extra  problems  they  might  then  introduce  for  themselves.  Eventually,  there  miaht  be 
_no  one  around  to  suggest  behavioral  programs  for  Bob. 
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sensitization.  It  requires  little  imagination  to  envisage  the  effects 
which  this  would  have  had  on  the  development  of  new  techniques. 
If  these  procedures  were  proscritecd  10  years  ago,  they  could  not 
have  provided  the  basis  for  advances  in  research  and  understanding 
which  are  present  today. 

Bob  would  have  been  consigned  to  spend  the  rest  of  his  life 
under  restraints — if  he  did  not  destroy  himself  first.  Most  probably,  as 
he  grew  older,  chemical  sedation  would  replace  the  physical  bonds. 
Psychosurgery  might  have  been  applied.  Eventually  he  would  be 
shuffling  around  a  back  ward  or  the  grouncfeof  a  state  institution, 
wasted  because  the  social  system  lacked  the  knowledge  and  proce- 
dures to  help  him. 

A  second  adverse  consequence  which  could  result  from  the  im- 
position of  Friedman's  proposals  would  be  the  resultant  decrease  in 
the  general  body  of  available  scientific  information.  What  singles  out 
behavior  modification,  and  especially  applied  behavior  analysis,  from 
other  psychotherapeutic  approaches  is  its  explicitness,  which  arises 
from  its  heritage  in  the  laboratories  of  experimental  psychology.  This 
was  noted  by  Friedman  through  his  reference  to  its  use  of  "operationally - 
defined"  variables.'* 

The  behavioral  approaches,  unlike  the  more  conventional  ap- 
proaches, specify  outcomes,  procedures,  and  relations  in  explicit 
terms  which  provide  for  continual  evaluation  and  inspection.  Con- 
ceivably, this  is  why  they  are  being  singled  out.  But  it  should  also 
be  noted  that  these  approaches,  as  they  move  toward  some  of  the 
genuinely  complex  problem  areas  considered  in  more  conventional 
approaches,  are  not  necessarily  competitive  with  them.  The  behavorial 
approaches  may  provide  tools  for  explicitness  which  are  useful  to 
the  more  conventional  approaches,  and  whose  general  absence  has 
been  one  of  their  major  concerns.  Increasing  explicitness  may,  in 
time,  provide  data  for  comparative  cost-benefit  analyses  in  a  variety 
of  areas.  Among  these  are  the  comparison  of  psychotherapeutic 
methods  with  other  methods  of  dealing  with  similar  problems,  and 
the  focusing  of  attention  on  mental  health  problems  as  opposed  to 
the  other  social  problems  facing  a  society  confronted  with  limited 
resources.  If  the  solutions  arc  in  any  way  to  be  based  on  rational 
decision  outcomes,  information  is  needed.  The  behavioral  approaches 
are  supplying  needed  information.  This  is  useful  not  only  for  the  so- 
cietal purposes  noted,  but  also  for  evaluation,  development  of  vali- 
dated intervention  procedures,  advances  in  patient  care,  and  in  gen- 


34.    See  Friedman,  supra  note  i,  at  — . 
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eral  understanding,  hopefully  for  both  the  behavioral  and  the 
conventional  approaches. 

Indeed,  one  of  the  problems  of  research  in  the  evaluation  of 
procedures  and  outcomes  of  conventional  psychotherapeutic  proce- 
dures in  noninstitutional  settings  has  been  the  lack  of  explicitness. 
This  has  imposed  difficulties  on  assessing  the  theories  from  which 
the  procedures  and  distinguishing  concepts  derive.*^  One  commenta- 
tor, summarizing  the  results  of  a  national  conference  on  research  in 
psychotherapy,  reported  that  "the  tenor  of  the  discussion  strongly 
suggested  that  'outcome'  research  was  generally  scorned  .  .  .  [and] 
as  if  by  some  tacit  agreement  the  issue  of  outcome  was  skirted  by 
the  conference."'"'  In  refreshing  contrast  are  the  tables  presented  by 
a  commentator  from  one  branch  of  behavior  modification,  in  which 
patients  seen,  as  well  as  the  results  of  therapy,  are  itemized."  The 
tradition  of  explicitness  has  been  followed  by  writers  in  all  branches 
of  behavior  modification  and  the  empirical  analyses  have  been  ex- 
tended from  outcome  to  include  the  effectiveness  of  procedures  dur- 
ing treatment  and  the  relationship  to  the  underlying  theory.  What- 
ever decisions  are  made,  their  rationality  must  ultimately  depend  on 
the  extent  to  which  the  necessary  information  has  been  made  availa- 
ble. Legislation  which  would  regulate  the  practices  of  only  one  sys- 
tem, the  only  system  that  enhances  explicitness,  does  not  appear  to 
be  helpful  in  this  regard.  iNot  only  the  patient,  but  society  as  well, 
deserves  the  right  of  informed  consent  before  it  accepts  such  limita- 
tions. 

4.  Is  There  A  Clear  and  Present  Danger  Which  the  Proposed 
Standards  and  Procedures  Meet!  It  is  granted  that  abuses  in  the 
name  of  behavior  modification  have  occurred,  that  in  its  name  out- 
rageous offenses  have  been  committed  against  helpless  victims,  and 
that  action  should  be  taken.  The  question  which  remains,  however, 
is  how  many  of  the  abuses  attributed  to  behavior  modification  have 
been  committed  by  professionals  trained  in  behavior  modification. 
Does  the  incidence  of  abuse  of  behavior  modification  by  qualified 
professionals  create  a  clear  and  present  danger  which  necessitates 
legislation  with  implications  as  widespread  as  Friedman's  proposals? 

A  rational  decision  usiially  involves  at  least  two  intersecting 
sets,  as  in  the  intersections  of  rows  and  columns  in  a  table.  Each  set 
is  subdivided  into  at  least  two  mutually  exclusive  subsets,  giving  the 


35.  For  a  critical  evaluation  of  the  efficacy  of  conventional  methods  in  noninstitu- 
tional settings,  see  A.  Bandura,  supra  ncle  12,  at  52-57. 

36.  M.  Parloff  &  E.  Rubinstein,  Research  in  Psychotherapy  276  (1959). 

37.  J.  WoLPE,  Psychotherapy  by  Reciprocal  Inhibition  208  (1958). 
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familiar  two-by-two  table.  One  set  represents  alternative  courses  of 
action,  for  example,  enactment  or  nonenactment  of  particular  legisla- 
tion, or  legislation  of  one  type  rather  than  another.  The  other  set  is 
the  set  of  circumstances,  of  which  there  are  at  least  two.  Each  of 
the  four  cells,  the  entries  in  the  two-by-two  table,  contains  the  out- 
come, or  consequence,  of  one  course  of  action  when  one  circum- 
stance pertains,  the  outcome  for  the  same  course  when  the  other  cir- 
cumstance pertains,  and  so  on.  For  a  rational  decision,  minimally, 
all  jour  outcomes  must  be  considered. 

Presumably,  one  important  circumstance  for  Friedman  is  viola- 
tion of  the  civil  liberties  of  patients.  Enactment  of  his  proposals 
might  result  in  a  decrease  in  the  number  of  violations,  actual  or  po- 
tential, as  opposed  to  maintenance  of  the  status  quo.  But  this  is  not 
sufficient  information  for  a  rational  decision.  What  is  in  the  other 
row?  We  might  use  adequate  treatment  of  patients,  that  is,  treatment 
which  produces  normal  functioning  in  {he  community  outside.  In- 
deed, at  least  one  court  has  raised  the  issue  of  a  right  to  treat- 
ment.''" It  has  been  noted  that  behaviorally-oriented  treatments,  in 
contrast  to  those  now  prevailing,  may  begin  to  provide  data  which 
can  tell  us  how  well  we  are  fulfilling  treatment  obligations  to  the 
patient.  Such  evaluation  permits  continual  improvement  of  treatment 
procedures,  and  implementation  of  Friedman's  proposal  could  atten- 
uate such  gains.  His  proposals  may  also  support  and  extend  current 
practice  and  its  consequences. 

For  a  rational  decision  to  be  made,  we  need  information  on 
what  gains  and  losses  each  course  of  action  provides.  All  four  out- 
comes, if  there  are  not  more,  may  then  be  weighed  against  each 
other  for  a  resolution.  If  the  benefits  of  Friedman's  proposals  are 
that  we  shall  be  relieved  of  the  abuses  which  have  been  publicized, 
a  first  question  is  how  many  such  abuses,  committed  by  people 
qualified  to  engage  in  the  procedures  designated,  and  who  meet  the 
role  model  to  be  regulated,  will  be  prevented.  We  also  must  ask 
whether  the  presently  prevailing  procedures  will  then  enhance  the 
civil  liberties  of  patients  and  how  the  outcomes  of  treatment  will 
compare  under  the  alternative  sets  of  procedures. 

If  Friedman's  proposals  are  intended  to  stimulate  discussion 
and  indicate  the  need  for  information,  he  has  done  us  a  service.'** 


38.  See  Friedman,  supra  note  1.  al^  n.^. 

39.  As  discussed  in  the  text,  however,  Friedman's  proposal  would  actually  tend  to 
limit  the  flow  of  information  needed  for  rational  decisionmaking  by  inhibiting  the  devel- 
opment of  experimental  analysis,  which  is  presently  the  major  area  capable  of  providing 
the  necessary  information. 

The  effects  of  examining  only  one  course  of  action  are  evident  from  the  discussion 
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Otherwise,  such  legislation,  addressed  to  only  one  course  of  action 
in  the  rational  decisionmaking  process^  will  suffer  from  effects  simi- 
lar to  laws  which,  in  the  past,  have  been  addressed  to  a  particular 
grievance  without  attention  to  other  relevant  factors.  They  boomer- 
ang, and  the  public  interest  suffers  all  the  more." 

Behaviorally-Defined  Voluntariness 

1.  Contingencies  of  Coercion.  Friedman  devotes  considerable 
discussion  to  the  question  whether  a  prisoner  or  mental  patient  can 
give  legally  valid  informed  consent  to  certain  behavioral  proce- 
dures.^' In  the  course  of  this  discussion^  he  analyzes  such  issues  as 
competency,  voluntariness,  and  knowledge;  this  section,  however, 
will  address  only  the  issue  of  voluntariness.  As  Friedman  observes, 
since  the  environment  of  prisons  and  mental  institutions  is  inherently 
coercive,  there  may  be  situations  where  the  consent  given  is  not  truly 
voluntary.^-'  It  is  the  purpose  of  this  section  to  define  situations  of 
coercion  and  noncoercion  through  use  of  a  contingency  analysis.^ ' 

Coercion  has  been  defined  in  terms  of  negative  reinforcement, 
that  is,  maintaining  the  target  behavior  by  withdrawing  or  postpon- 


of  the  head-bangitig  girl  who  was  slapped.  Her  ciise  can  be  considered  in  terms  of  a 
decision  matrix  in  which  the  courses  of  action  were  cither  referral  of  the  child  to  a  be- 
havioi»'(herapist  or  to  moie  conventional  ones,  and  the  circumstances  were  either  elimi- 
nalive  or  constructional  treatments.  The  decision  was  based  on  evahiation  of  only  one 
treatment,  mainly,  the  eliminalivc  and  the  unfortunate  consequences  desired  then  re- 
sulted. 

40.  One  source  of  information  that  might  be  tripped  in  order  to  aid  rational  deci- 
sionmaking is  the  behavior  modification  profession  itself.  Many  years  ago,  the  Ameri- 
can Psychological  Association  proposed  to  establish  an  empirically-based  code  of  ethics. 
It  asked  its  members  to  supply  examples  of  ethical  problems  they  had  encountered,  along 
with  a  summary  of  how  they  had  been  resolved,  if  at  all.  Hundreds  of  examples  were 
subm'tted,  sifted,  and  categorized.  Geneial  rules  and  examples  were  formulated  and 
published.  As  a  result,  the  occasional  violations  in  the  practice  are  now  dealt  with  on 
national  and  state  levels. 

For  behavior  modification  to  do  likewise,  first  would  require  an  inquiry  by  those 
whi^se  familia  i'v  "ith  the  p  ofcsior.al  liteialme  goes  be>ond  nieie  summaries  and  pub- 
lications intended  foi  the  general  pn-ili^'-  l'iifoi;una!cly.  allcnipls  in  this  Ui-LCtion  pios- 
ently  aie  scattered  and  only  tentative.  If  behavior  modification  does  not  attend  to  its 
own  house,  and  if  it  develops,  therefore,  that  professionals  who  are  otherwise  competent 
engage  in  abusive  practices  to  such  an  extent  that  the  gains  from  regulation  would  over- 
ride noniegulation  of  the  profession,  then  the  decision  that  a  clear  and  present  danger 
exists  which  can  be  overcome  only  In  proposals  such  as  Friedman's  is  rational. 

41.  Fricdnrin.  \iipro  role  I.  I'l  $^.-SJ 

42.  1,1.  at  Sc  -»/ 

43.  The  delinilion  of  behavior  by  its  consequences  under  certain  cond'tions  is  a  con- 
tingency. Thus,  behavior  analysis  can  possibly  be  more  appropriately  referred  to  as  con- 
tlnpency  analysis.  A  contingency  analysis  requires  inspection  of  the  contingencies  into 
which  at  least  two  behaviors  enter.  One  of  these  is  the  target  behavior,  the  behavior 
pattern  desired  by  the  social  agency  which  establishes  the  fimctioning  cont'ngencies. 
The  law  also  makes  use  of  contingency  analysis  in  its  quest  for  evidence  and  explicit 

•definition.  For  example,  in  murder,  motive  may  be  defined  by  the  consequences  accru- 
ing to  the  suspect  upon  demise  of  the  victim,  <i\f)ir  In  Icmiiit-  on  laivnit.  and  the  op- 
portunity and  means.  Both  the  behaviorist  and  legal  examples  are,  of  col^^e,  oversim- 
plified. It  would,  indeed,  be  worthwhile  to  pui-sue  this  and  other  relations  between  legal 
and  behaviorist  experience,  but  the  present  discussion  will  be  confined  to  the  problems 
of  consent  and  coercion. 
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ing  a  noxious  state  when  desired  behavior  occurs/^  This  definition 
has  been  expanded  to  include  positive  reinforcement,  that  is,  obtain- 
ing or  maintaining  target  behavior  by  rewards.^"'  Negative  reinforce- 
ment has  been  considered  intrinsically  coercive.  There  is  no  quid 
pro  quo.  The  person's  performance  is  not  maintained  by  the  pros- 
pect of  receiving  something  desirable.  Rather,  he  gets  nothing  in 
kind  for  his  labor.  On  the  other  hand,  it  is  argued  that,  positive 
reinforcement  is  benign;  there  is  a  quid  pro  quo.  The  exchange  may 
not  be  the  best,  but  it  is  there. 

In  the  experimental  laboratory  and,  at  times,  outside  it,  positive 
reinforcement  is  not  always  so  benign.  The  pigeon  will  stop  working 
for  food  if  he  gets  the  requirements  necessary  to  maintain  his  body 
weight,  a  phenomenon  called  satiation.""'  Accordingly,  the  bird  is  of- 
ten reduced  to  70  percent  normal  body  weight,  and  the  daily  allot- 
ment he  earns  by  his  labor  is  never  sufficient  to  raise  it  materially. 
What  seems  to  be  a  choice  between  working  and  not  working  may 
be  a  choice  between  survival  and  starvation.  When  the  agency  acts  in 
this  manner  to  use  the  positive  reinforcer  for  its  behavior  ends  and  sets 
up  a  system  which  makes  it  potent,  that  is,  produces  the  deprivation, 
coercion  is  severe.^" 

2.  Contingencies  of  Noncoercion.  We  must  all  live  with  condi- 
tions under  which  no  genuine  choices  exist.  Such  situations  may  be 
described  by  examining  the  "alternatives"  then  available.     One  alter- 

44.  See  GoltliaiTiond,  supra  note  7,  at  54. 

45.  See  Goldiamond.  Alternative  Sets  as  a  Framework  for  Beiiavioral  Formulations 
cml  Resccrch.  3  Bi  iiamor;sm  (1975)  (in  press). 

46.  Sat'iition  is  precisely  defined  as  loss  of  effect  on  behavior  by  a  consequence  be- 
cause of  continual  delivery.  Surprisingly,  this  occurs  with  punishment  as  well.  Con- 
tinual delivery  of  an  aver.sive  stinnrlus,  unless  lethal  or  extremely  intense,  results  in  sati- 
ation; the  cOiisequcncc  lo^es  its  effect  on  behavior.  The  behavior  then  increases,  since 
the  effectiveness  of  puni.shment  is  defined  by  the  decrease  it  produces.  TTius,  prison  data 
on  the  positive  relation  between  length  of  sentence  and  rale  of  recidivism  comes  as  no 
si!i  prise  to  behavior  analysts. 

47.  Even  if  positive  leinforcenicnt  is  benign,  adverse  outcomes  may  still  result. 
In  the  laboratory,  where  a  nonshaping  positive  reinforcement  procedure  is  in  effect,  the 
investigator  literally  does  nothing  until  the  target  behavior  occurs.  He  can  afford  such 
benign  neglect  partly  because  his  equipment  will  palientlv  wait  unt'l  activated  by  an  ap- 
propriate response  from  his  subject.  Similar  instilulional  behaviors  may  be  found  in 
piisons  and  mental  institutions  which  '  ihiow  away  the  keys  and  let  them  rot."  Indeed, 
the  institutional  behaviors  of  humanist  nsvch'atri'ls  and  other  psycholheiap'sts  often  cm- 
ploy  this  same  type  of  not-so-benign  neglect.  Here  the  app'Oach  is  that  nothing  will 
be  done  for  the  menial  patient  imlil  he  asks  for  treatment.  Then  they  will  warmly  em- 
brace him.  In  the  nicaniimc.  Ihe  autistic  head  banger  bangs  his  head  and.  to  keep  him 
from  producing  irreversible  eye  or  brain  damage,  a  football  helmet  is  strapped  to  his 
head  and  his  h.injs  a-e  licii*or  an  adul'  mav  h-  s:  'a"od  wiili  tranquili/eis. 

Legal  review  of  such  cases,  iet|uiring  hard  evidence  that  these  not-so-benign  proce- 
dures are  beneficial  before  they  niav  be  initiated,  can  go  much  further  toward  reTeving 
human  suffering  and  protecting  basic  human  rights  than  control  of  the  minority  of  ap- 
plied behavior  analvsts  who  use  a  limited  amount  of  pun^hment  in  allemptinc  to  develop 
and  deploy  constructional  programs.  Cases  of  actual  abuse  by  qualified  applied  behavior 
analysts  arc  rare.  Neglect  by  qualified  professionals  of  other  persuasions  is  not  at  all 
rare. 
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native,  the  target  behavio^  is  well-defined — we  report  to  work  in  the 
mines.  In  cases  where  there  is  no  genuine  choice,  however,  a  second 
alternative  and  its  consequences  are  not  well-defined.  The  alternative 
is  describable  only  as  the  vast  expanse  of  "anything  else" — we  are  un- 
employed. Choice  ensues  only  when  we  have  at  least  two  well-de- 
fined sets.  The  more  such  sets,  the  greater  is  the  choice  and  the  greater 
the  freedom — we  may  work  in  the  mines  or  at  the  farm  and  so  on. 

Given  two  well-defined  sets,^"  each  with  the  same  consequences 
attached,  a  positive  reinforcement  contingency  is  established  as  follows: 

1.  Target  behaviors  occur  Discrete  presentations 

2.  Alternative  behaviors  occur  Discrete  presentations 

3.  Neither  behavior  occurs  No  such  presentations,  prevailing 

arrangements 

A  negative  reinforcement  contingency  is  established  as  follows: 

1.  Target  behaviors  occur  No  presentations,  prevailing 

arrangements 

2.  Alternative  behaviors  occur  No  presentations,  prevailing 

arrangements 

3.  Neither  behavior  occurs  Presentations  delivered  at  intervals 

or  continuously 

If,  under  the  foregoing  schemes,  the  likelihood  of  either  the  target 
behavior  or  the  alternative  behavior  is  increased,  positive  and  nega- 
tive reinforcement  contingencies  are  defined.  The  presentations  are  then 
reinforcing  events,  positive  and  negative,  respectively. 

Under  these  schemes,  the  target  behavior  can  decrease  in  likeli- 
hood since  the  alternative  behavior  may  preempt  the  reinforcing  ar- 
rangements.^" Where  this  is  possible,  an  increase  in  the  target  be- 
havior has  not  necessarily  been  obtained  through  coercion.  The 
individual  always  has  another  option.  To  the  extent  that  other  op- 
tions are  available,  increase  in  degrees  of  freedom  may  be  defined.*" 


48.  These  sets  are  set  up  in  order  to  increase  or  maintain  the  behaviors  of  interest. 
The  two  sets  are  the  target  behavior  and  the  alternative  behavior  which  is  a  well-defined 
alternative  not  necessa  ilv  desired  bv  the  svstcm.  Neither  txihavior  is  the  ill-defmed 
residual  of  both.    See  Goldiamond.  Mipia  note  45,  . 

49.  The  question  arises  why  a  person  should  c\hibit  the  target  behavior  the  system 
desires  when  he  can  obtain  the  same  consequences  by  exhibiting  the  alternative  behavior. 
Indeed,  where  the  alternative  behavior  is  more  readily  available,  or  is  available  at  less 
cost,  It  can  preempt  the  target  behavior.  Cheating,  stealing,  and  lying  exemplify  such 
patterns.  As  yet,  it  is  unclear  why  target  behaviors  are  exhibited  in  preference  to  alter- 
natives and  vice  versa.  .        ,  ,    ,    ,  , 

A  similar  problem  arises  in  the  real  world.  Behaviors  labeled  neurotic  and  psy- 
chotic are  often  alternative  behaviors  which  produce  desired  interpersonal  consequences, 
albeit  at  the  risk  of  punishment  and  considerable  loss  of  other  consequences.  How  the 
social  system  programs  arrangemftnts  so  that  these  patterns  are  not  the  norms  has  yet 
to  be  studied.  We  have  been  so  concerned  with  pathology  and  how  things  fail  that  we 
have  not  paused  to  systematize,  analyze,  and  capitalize  upon  the  tremendous  competence 
which  obviously  characterizes  the  social  system  and  our  own  personal  systems.  See 
Goldiamond,  supra  note  7, 

50.  As  has  been  noted : 
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Freedom  requires  that  the  alternative  contingencies  be  equally  possible. 
Behavior  analysis  provides  procedures  for  assessing  and  ensuring  this,. 
To  the  extent  that  such  equally  possible  alternatives  are  a  component 
of  the  legal  requirements  for  informed  consent,  behavior  analysis  can 
help  determine  its  existence  explicitly. 

'  3.  Meaningful  Consent  Under  Conditions  Otherwise  Coercive. 
Under  the  definitions  given,  prisons,  mental  hospitals,  and  other  in- 
stitutions are  coercive.  A  prison  supplies  the  clearest  example  why. 
There,  early  release  is  made  contingent  on  participation  in  and  sue-, 
cessful  progress  through  an  educational  or  therapeutic  program. 
Such  release  from  the  coercive  contingencies  of  the  institution  also 
may  be  contingent  on  other  programs,  but  participation  in  these 
programs  is  also  influenced  by  societal  consequences.  Therefore,  the 
choices  between  the  different  programs  supplied  by  the  institution  are 
not  truly  choices.  Obtaining  freedom  by  escape  is  the  only  genuine 
choice.  There  is  no  true  choice  between  programs;  program  enroll- 
ments and  progress  arc  maintained  through  coercion.^'  That  is  to  say, 
for  a  program  to  be  fully  noncoercive  within  the  confines  of  an  institu- 
tion which  is  inherently  coercive,  program  participation  or  nonparticipa- 
tion  must  be  divorced  from  the  different  consequences  society, 
through  its  authorized  institutional  agent,  couples  with  socially  desir- 


A  person  who  is  more  free  thun  another  may  have  more  response  alternatives 
than  the  other  person.  It  is  in  this  sense  thai  a  well-educated  person,  who  can 
get  support  in  a  variety  of  ways,  is  freer  than  someone  who  can  only  dig 
ditches  for  a  living.  This  definition  of  freedom  .  .  .  may  aleit  us  how  to  pro- 
gram our  environment  to  maintain  and  even  to  extend  freedom;  it  may  make 
us  effective  us  well  as  well-meaning. 
Goldi.imond,  JuMijied  and  Unjiisiilied  4larm  Over  Behavioral  Control,  in  Chancing 
Concepts  in  BtHAvioR  DisoRDtRS  237  (O.  Milton  ed.  196.'>). 

However,  it  should  be  noted  ihat  freedom  requires  that  the  alternative  continr 
gencies,  behavior  and  its  consequences,  be  equally  available  in  the  personal-environ- 
mental repCitoirc;  otherwise  it  is  reminiscent  of  Anatole  France's  statement  on  the  impar- 
tiality of  ihe  law,  which  "in  its  majestic  equality  forbids  the  rich  as  well  as  the  poor 
to  sleep  on  the  bridces,  to  beg  on  the  stieets,  and  to  steal  bread."  A.  France,  Le  Lys 
Rouen  118  (1903)." 

Behavior  analysis  can  provide  procedures  for  ensuring  that  available  consequences, 
which  are  preferable  to  the  individual,  which  would  require  behaviors  already  available 
to  him,  and  which  he  does  not  engage  in  because  of  past  history,  that  is  lack  of  knowl- 
edge, can  become  available,  and  theieby,  the  more  desirable  consequences.  Slated  other- 
wise, wc  can  help  define  informed  consent  and  what  is  necessary  to  produce  it  See 
Weiner,  Hunuin  lifliavioral  PerMsUiice,  22  Psycholocical  Record  82  (1972). 

.^I.  In  prisons,  where  the  sentence  is  not  indeterminate,  the  inmate  obtains  freedom 
upon  the  termination  of  his  sentence.  Accordingly,  mental  institutions,  where  incarcera- 
tion is  indeterminate,  are  more  coercive  than  prisons. 

Indeed,  a  I'atuxent  inmate  was  confined  beyond  "the  five-year  sentence  levied 
against  him  tor  his  crime  .  .  .  because  he  refused  to  submit  to  psychiatric  examination 
designed  to  assess  the  appropriateness  of  his  release."  Goldfarb,  supra  note  5,  at  85. 
In  McNeill  v.  Director,  I'atuxent  Institute,  407  U.S.  245  (1972),  "a  unanimous  Supreme 
Court  iiilcd  that  such  confinement  was  an  unconstilulional  denial  of  the  inmate  right 
to  due  process  of  law.  .  .  .  |T)he  court  f"u  -d  that  the  practical  effect  of  the  Hatuxent 
procedure  was  to  make  confinement  indefinite,  possibly  perpetual."  Goldfarb,  supra 
note  5,  at  85. 
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able  or  undesirable  behavior.  In  most  cases  those  consequences  are 
freedom  or  incarceration. 

Despite  the  coercive  nature  of  these  institutions,  a  qualified  "yes" 
may  be  given  in  answer  to  the  question  whether  a  meaningful  thera- 
py or  other  correctional  program  which  is  not  coercive  can  be  insti- 
tuted within  their  walls.  One  necessary  requirement  is  that  the  pro- 
gram contingencies  must  be  separated  as  much  as  possible  from  the 
coercive  contingencies  of  the  institution.  One  manner  in  which  this  can 
be  accomplished  is  to  supply  consequences  which  derive  purely  from  the 
program  itself  and  which  are  related  to  outcomes  mutually  agreed  upon 
by  the  inmate  and  the  agency  as  worthy  of  joint  effort.  Under  ap- 
propriate conditions,  this  procedure  meets  the  criteria  for  noncoerced 
participation. ■"'-' 

One  type  of  program  outcome  which  might  be  considered  is  one 
which  enables  the  patient  or  inmate  to  function  outside  the  institution 
in  ways  which  are  satisfactory  to  him  and  which  make  reincarceration 
less  likely.  The  milieux  provided  by  penal  and  mental  institutions 
already  are  teaching  skills  useful  on  the  outside,  but  many  of  these  are 
often  incompatible  with  the  assumed  social  missions  of  the  institutions."''' 
Indeed,  applied  behavior  analysts  are  displaying  increasing  concern 
regarding  the  world  outside."'^  They  are  attempting,  as  the  legal  pro- 
fession does,  to  define  the  issues  and  assumptions  and  to  make  the  pro- 
cedures explicit  and  available  for  inspection  by  their  colleagues.  They 
thereby  make  these  definitions  available  for  public  inspection.  How- 
ever, their  criteria  for  classifying  and  naming  differ  from,  those  in  com- 
mon or  legal  usage.  Regulation  should  not  be  based  on  terms  qua 
terms. 

When  explicitness  and  the  ability  to  be  explicit  are  singled  out 
for  legal  regulation,  it  would  seem  tliat  public  interest  is  not  best  served. 
A  negative  incentive  may  then  be  attached,  since  the  power  to  require 
extra  administrative  processing,  like  the  power  to  tax,  is  also  the  power 
to  destroy.  Indeed,  the  alternative  behavior  to  cxplicitne.ss,  namely, 
the  beclouding  of  issues,  or  stating  them  in  vague  terms,  may  then  be 
encouraged.     The  familiarity  of  this  tactic  makes  belaboring  unneces- 

52.  Sec  Gokliiiniond.  supra  role  7.  al  60-61.     Friedman  basically  accepts  these  for-     t 
miilatiuMN.     Fiiciini  in.  stipni  nolo   I.  ;ii   ,x,  uluni:  fioliliamond,  supra  note  7).     The  ef-        o4 
fcciiveness  of  this  pjoccdiire  is  enhanced  xshen  there  are  a  variety  of  alternative  pro- 
grams  pioducing  similar  outcomes,  for  example,  therapeutic  r^'oyanis  representing  dif- 
ferent schools. 

53.  For  example,  prisons  often  teach  hetter  ways  to  avoid  apprehension  for  resumed 
illegal  activities. 

54.  In  one  such  study,  a  token  economy  in  a  mental  hospital  involved  goals  set  liy 
patients  and  directed  toward  communal  living  on  the  outside.  See  G.  FairvvI:aiiier, 
supra  note  23;  A.  Graziano,Cmili)  Without  Tomorkow  177.  199  (1974);  R.  Tharp 
Sc  R.  WhizEi^Br.HAvioR  MoDii iCATioN  IN  Tur.  Natural  Environmlnt  (1969). 
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sary.  Considerable  legal  effort  must  then  be  expended  to  make  the 
issues  explicit.  Legal  measures  which  genuinely  enhance  such  out- 
comes are  welcome,  but  these  measures  must  consider  the  complexities 
of  the  issues  involved.  These  incluJe  in  addition  to  the  possible  bene- 
fits produced  by  the  measure^  its  po.ssible  los.ses,  and  the  gains  arid 
losses  produced  by  other  altt-niatives,  as  well  as  decision  rules  for  in- 
tegrating these  outcomes. 

Otherwise,  the  regulatory  efforts  remind  one  of  the  drunk  who 
was  ob.served  on  all  fours  circling  around  the  only  illuminated  lamp 
post  on  a  dark  street."'"'  A  patrol  car  stopped  by  and  a  policeman 
stepped  out.  The  drunk  explained,  upon  questioning,  that  he  was  look- 
ing for  his  keys.  Where  had  he  lost  them?  "'O,  somewhere  down  the 
block,"  said  the  drunk,  pointing  to  the  dark  street.     Then  what  was  he 

.doing  looking  here'?     "Where  else  can  I  search,  officer?"  was  the  in- 

^xlignant  reply.    "It's  the  only  place  that's  lighted." 


55.   This  apt  anecdote  was  suggested  by  Professor  Alan  Rechtschaffcn,  of  the  De- 
partment of  Psychiatry. 
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PROPOSED  LEGAL  REGULATION  OF  APPLIED 
BEHAVIOR       ANALYSIS  IN  PRISONS: 
CONSUMER  ISSUES  AND  CONCERNS 


Rudi  demons* 


The  letter  of  the  law  deals  with  the  acts  of  man;  the  spirit  of  the 
law  takes  note  of  his  desires. 

As  a  former  prisoner,  it  is  my  purpose  to  set  forth  the  prisoner's 
view  of  applied  behavior  analysis.  Before  responding  to  Friedman's 
article/  however,  it  is  necessary  to  set  the  background  and  identify 
the  environment  and  the  people  who  arc  to  be  subjected  to  these  pro- 
grams. While  this  may  appear  to  be  an  emotional  presentation  of  pris- 
on life,  it  is  essential  to  an  understanding  of  a  prisoner's  attitudes  to- 
ward behavior  modification  programs. 

The  Effect  of  Prison  Life  Upon  Inmates 

The  criminal  offender's'-'  perspective  changes  from  the  time  of  his 
initial  jailing — where  he  first  learns  that  he  is  "guilty  until  he  can  prove 
himself  innocent" — to  the  time  he  is  ultimately  released  from  the  overt 
prison  setting.  While  awaiting  trial  he  is  confined  in  a  6  by  8  foot  jail 
cell  for  up  to  23  V^  hours  a  day,  where  his  mind  becomes  his  last  place 
of  refuge  and  the  fantasies  that  he  uncovers  there  arc  of  the  sort  that 
will  deliver  him  from  the  iron-hand  oppression  of  his  keepers  or  drive 
him  mad.  At  this  point^the  prisoner  sees  things  much  differently,  and 
of  course,  he  has  seen  the  influence  that  affluence  has  upon  the  Ameri- 
can criminal  justice  system.  He  knows  that  if  he  had  been  wealthy  he 
probably  would  not  have  been  jailed  and  that  his  conflict  with  the  law 
would  have  been  handled  very  differently.  Embittered  and  confined  in 
clearly  inhumane  conditions,  the  prisoner  begins  to  feel  and  to  tell  him- 


"  Project  Assistant,  National  Prison  Piojecl:  Founder  and  Consultant.  Inmates 
Advisory  Council,  l.orton  Reformatory.  Vi/ashingvon.  D.C. 

1.  Friedman,  Legat  Rcgulalion  of  Applied  Behavior  Analysis  in  Mental  Instith-: 
lions  and  Prisons,  17  ARIZ.  L.  Rev.  (1975). 

2.  Who  are  this  nation's  prisoners?  They  aie  thousands  of  men,  women,  boys. 
and  girls  from  economically  poor  families  who  have  lived  most,  if  not  all.  of  their 
lives  in  chetto  areas  of  the  cities.  The  aveinye  prisonei  i?  an  ethnic  niinon"lv_m-mher. 
aged  in  his  late  teens  or  early  twenties  a  liiKh-scho<-.l  drop-out  who  has  actoptcd  Ihc' 
materialistic  values  of  the  larger  society  withi)ut  having  Ihc  educational  credeHtials  and 
employment  opportunities  to  realize  success  within  the  rules  of  the  system. 
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self  that  he  would  prefer  serving  time  in  the  state  prison  on  a  conviction 
than  to  suffer  any  further  annihilation  of  his  humanity  from  his  con- 
finement at  the  jail.  The  cruel  and  animalistic  treatment  that  he  re- 
ceived at  the  jail  has  prepared  him  to  take  his  place  among  his  poor 
and  undereducatcd  ethnic  minority  brothers  and  sisters  in  the  slate's 
prison,  euphemistically  called  a  correctional  institution. 

Upon  conviction,  the  first  stop  in  the  penal  process  is  usually  at  an 
orientation  unit.  It  is  there  that  the  offender  is  interviewed,  tested,  and 
sometimes  given  a  medical  examination.  Next  he  is  informed  of  the 
prison's  rules  and  regulations,  placed  in  a  housing  unit,  more  commonly 
known  as  a  cell,  and  assigned  to  an  institutional  job  that  will  be  useless 
to  him  in  the  free  world.  The  function  of  the  orientation  unit  in  prison 
is  also  significant  to  the  prisoner  because  it  is  there  that  the  prison's 
adjunct  psychological  service  launches  its  "We're  ok — you're  not  ok"'' 
psychological  attack  upon  what  remains  of  a  prisoners  self-reliance. 
From  this  point  on,  the  prisoner  becomes  an  object  that  is  spoken  of  or 
.to,  but  never  spoken  with.  To  speak  with  prisoners  is  viewed  by  prison 
administrators  as  a  clear  and  present  danger  to  the  security  of  the  in- 
stitution.' 

The  offender  must  now  sacrifice  major  portions  of  his  individuality. 
He  has  begun  a  conditioning  that  will  leave  him  practically  helpless  in 
making  any  decisions  for  himself.  He  is  told  such  things  as  when  to 
sleep,  when  to  eat,  and  how  his  clothes  must  be  worn,  to  rtply  "yes  sir" 
and  "no  sir"  to  guards,  and  a  whole  gamut  of  other  such  commands  of 
harassment.  This  may  not  seem  like  much  of  a  sacrifice  to  those  in 
the  free  world  who  perceive  a  need  for  some  prisoner  control  wit  lin  the 
closed  institution.  However,  what  may  not  be  so  readily  percv->ived 
by  the  free  world  is  the  systematic  shaping  of  both  male  and  female  of- 
fenders into  total  dependents  of  the  penal  system  and  its  overseers.'" 
Add  to  the  inhumarfkreatment  that  he  has  received  throughout  his  period 
of  incarceration,  the  prisoner's  lack  of  participation  in  personal  decision- 
making and  the  lime  factor  of  several  years  incarceration,  and  the  result 
is  a  person  who  has  already  been  aversively  "conditioned."  Most  trouble- 
some, he  has  been  alienated  from  that  mental  part  of  himself  which  en- 

3.  T.  Harris,  I'M  OK,  You're  OK:  A  Practical  Guide  to  Transactional  Anal- 
ysis (1969). 

4.  If  he  were  not  already  familiar  with  the  prison's  policy  of  having  rules  for  the 
sake  ot  iiilc?,  Iho  p:iscnci  woiiid  probably  be  baffltd  by  this  philosophy.  Contrary  to 
the  view  of  administrators,  the  prisoner  knows  that  it  is  the  iron  curtain  between  himself 
and  the  administiation  which  really  constitutes  a  threat  not  only  to  the  security  of  the 
prison  •     •        ■        -   but  ultimately  to  the  security  of  the  community  at  large. 

5.  It  should  be  understood  by  all  concerned  citizens  that  this  mental  slate  of  de- 
pendency does  not  automatically  end  upon  a  prisoner's  release.  The  dependency  cre- 
ated during  imprisonment  could  well  be  a  major  cause  of  recidivism. 
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ables  him  to  make  reasoned  decisions."  To  permit  this  is  to  perpetuate 
the  sick  myth  that  prisoners  are  subhuman  and  not  deserving  of  ethical 
and  humane  consideration. 

The  Prisoner's  View  of  Behavior  Modification:   "Treat  Me  the  Same  as 

You  Want  to  Be  Treated" 

.p 

Prisoners  are  concerned  that  "applied  behavioral*'"'analysis,"  the 
term  utilized  in  Friedman's  proposals  as  a  more  delimited  meaning  of 
behavior  modification,  is  but  a  euphemism  for  the  more  expanded  net- 
work of  behavior  modification  programs.  In  any  prison  behavioral 
program,  a  person's  behavior  is  manipulated  by  using  various  experi- 
mental learning  approaches,  and  while  it  is  stated  that  these  programs  do 
not  have  as  their  design  an  actual  physical  touching  of  the  prisoner, 
they  do,  nevertheless,  have  an  effect  upon  his  or  her  mental  processes 
which  is  the  most  severe  kind  of  touching.  i 

The  prisoner  feels  that  criminologists,  sociologists,  and  prison 
administrators  have  failed  to  employ  their  knowledge  to  expose  the 
real  causes  of  crime  and  the  reasons  that  people  became  victims  oi 
those  causes.  He  resents  their  approach  to  his  situation  in  terms  of  the 
old  "Why  did  you  do  it?"  theme.  He  is  aware  of  the  fact  that  his 
problems  with  the  law  began  in  the  community  under  various  stress 
factors,  and  he  knows  that  it  is  in  the  community  that  his  problems 
must  ultimately  be  solved. 

The  prisoner  feels  that  he  should  be  a  part  of  the  planning  and 
development  of  criminal  justice  programs  rather  than  a  part  of  some 
behavioral  program  that  he  sees  as  Just  another  attempt  to  sustain  a 
prison  system  that  has  failed  miserably.  He  does  not  feel  that  his 
behavior  needs  to  be  modified.  Rather,  it  is  the  overwhelming  con- 
sensus of  the  prison  population  throughout  this  nation  that  what  needs 
to  be  corrected  is  the  system  which  has  fostered  lives  of  crime. 

The  prisoner  considers  behavioral  programs  to  be  the  last  step 
before  a  wholesale  attack  is  made  upon  his  existence.  He  views  this  new 
wave  of  behavior  modification  programs  in  the  prisons  as  a  concerted 
gcnocidal"  attack  upon  ethnic  niinoiilies^not  much  different  from  the 
— '■ — '^-t^- 

6.  The  prisoner's  inability  to  make  reasoned  decisions  raises  questions  concerning 
his  ability  to  give  an  informed  consent.  Since  a  prisoner  is  often  ii.?<lcrcducalcd.  he  is 
easily  cxploiti'd  by  those  wiih  a  degree  of  formalized  higher  education.  Couple  his  lack 
of  education  with  his  decreased  ability  lo  make  reasoned  dccisons,  and  it  becomes  ques- 
tionable whether  a  prisoner  can  ever  give  a  truly  informed  consent.  :-'  ".     •■  ,   '•.   » 

F.ven  the  exicnsive  procedures  for  securing  consent  proposed  bvFriclman  aye  ndt  •.-.  ■. 
enough  to  solve   the  problem.     Sec   Friedman,  Mipra  note    I.  al9'*I.    In   all    fairness.       \ 
the  consent  of  any  prisoner  should  be  considered  suspect  unless  the'consent  is  given  for. 
participation  in  an  employment  piogiam  which  has  a  corresponding  cducailonal   ^r<\  \  ^ 
gram  in  the  community  to  which  he  is  to  be  released.  -•-..>  .•_....;. 

7.  The  prisoner  hielieves  that  these  programs  will  eliminate  his  right  to  be  different 
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types  of  procedures  that  were  employed  by  the  Nazis  during  their  polit- 
ico-fanatic war  against  the  Jews.  According  to  the  Prisoner,  America  is 
on  a  road  to  limiting  freedom  and  "killing"  those  who  dare  to  be  dif- 
ferent. 

Surely  the  prisoner  has  a  right  to  view  behavior^rocedures  in 
this  light.  If  this  were  not  the  case,  behavioral  scientists  would  be  con- 
fronting prison  administrators  in  an  attempt  to  rectify  psychologically 
destructive  penal  conditions  instead  of  collaborating  with  them  to  take 
further  advantage  of  the  prison  population.  If  behavioral  scientists 
really  meant  to  bring  sanity  to  an  insane  system,  they  would  employ  their 
expertise  to  construct  more  humane,  progressive,  and  civilized  alterna- 
tives to  prisons.  Additionally,  the  prisoner  can  point  to  the  fact  that  if 
behavioral  scientists  knew  what  they  were  talking  about,  they  would 
know  that  the  prison  community  is  not  the  place  to  attempt  to  deal  with 
problems  that  are  essentially  socioeconomic  in  origin.''  The  prisoner 
needs  a  salable  skill  so  that  he  can  support  himself  and  his  family  upon 
release.  No  prison-based  program  can  or  will  alter  this  obvious  fact.  It 
therefore  does  not  make  sense  to  suggest  behavior  modification  pro- 
grams for  prisoners. 

The  prisoner  also  thinks  that  people  in  the  free  world  underesti- 
mate his  capacity  to  react  in  a  hostile  manner  to  behavior  modifica- 
tion procedures  that  negate  his  personality  and  subject  his  conscious- 
ness to  unnecessary  travail  and  isolation.  He  is  convinced  that  these 
procedures  are  permitted  because  society  feelSthat  he  is  subhuman.  He 
knows  that  he  is  being  systematically  destroyed.  He  grows  bitter  day 
by  day  and  finally  \\t  will  explode.** 

Conclusion 

The  use  of  behavior  modification  procedures  m  prisons  is  reflec-. 
tive  of  the  backward  methods  which  society  continues  to  employ  in 
seeking  a  solution  to  crime.  It  is  easier  to  destroy  the  offender  than  to 

and  to  entertain  different  ideas,  and  thus  will  result  in  a  complete  control  of  his  thoughts 
by  officers  of  the  stale  or  federal  government. 

8.  Any  man  who  is  denied  work  and  who  has  hunpry  children  to  feed  cannot  be 
considered  sick  and  in  need  of  some  special  kind  of  behavioral  treatment  simply  because 
he  would  rather  break  a  law  than  sec  his  children  suffer.  This  man  is  not  sick.  Rather, 
it  is  the  conditions  which  caused  him  to  break  the  law  that  are  sickening.  It  is  always 
easier  to  blame  crime  upon  the  person  who  commits  it.  In  this  regard,  the  law  demands 
a  respect  that  has  and  hopefully  will  always  be  denied  it.  So  long  as  millions  of  Ameri- 
cans suffer  deprivation  and  are  economically  exploited,  there  will  be  some  type  of  crime 
regardless  of  the  cosmetic  and  repressive  programs  that  are  constructed  to  silence  the 
poor  and  appease  the  rich.  We  must  begin  to  attack  the  real  causes  of  crime  if  crime 
is  to  be  eradicated. 

9.  Many  prisoners  believe  that  neither  behavior  modification,  nor  its  alternative, 
applied  behavior  1  analysis,  can  coexist  with  the  punitive  philosophy  of  the  present  penal 
system.  Sec  A-  Saunders.  Behavior  Therapy  in  Prisons:  Walden  II  or  Clockwork 
Orange?,  1974  (unpublished  manuscript),  on  file  in  the  Arizona  Law  Review  office. 
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admit  to  and  correct  the  deep-seated  causes  of  crime.  Since  prisoners 
still  face  joblessness,  poverty,  and  loneliness  upon  release — the  same 
causes  which  motivated  them  toward  crime  in  the  first  place — society 
actually  gains  nothing  by  the  imposition  of  inhumane  mental  and 
physical  procedures  on  prisoners.  The  prisoner  docs  not  question  that 
he  has  a  right  to  treatment  because  he  is  the  recipient  of  the  most  wicked 
kind  of  treatment  imaginable.  He  is  receiving  treatment  on  a  daily 
basis,  but  I  assure  you  that  it  is  not  the  kind  of  treatment  that  would 
speak  highly  of  the  American  culture  as  a  civilized  one.  What  then  must 
be  done?  We  must  give  preference  to  the  ideas  of  prisoners.  We  must, 
go  to  the  prisoner,  reevaluate  our  estimate  of  his  basic  worth,  replace  our 
vindictivcness  with  understanding,  and  help  him  to  shed  light  on  his 
problems.  Only  through  these  methods,  not  through  continued  use  of 
behavior  modification  procedures,  will  inroads  be  made  in  solving  this 
country's  crime  problem. 


765 


REFLECTIONS  ON  THE  LEGAL  REGULATION 

OF  BEHAVIOR  MODIFICATION  IN 

INSTITUTIONAL  SETTINGS 

David  B.  Wexler* 


These  remarks  are  intended  more  to  highlight  certain  themes  in 
Paul  Friedman's  article  "Legal  Regulation  of  Applied  Behavior  Analy- 
sis in  Mental  Institutions  and  Prisons"'  than  they  are  intended  to  critique 
its  principal  thesis.  A  full-blown  critique  would  be  out  of  the  question, 
for  Friedman  and  I  have  attended  so  many  meetings  together  recently 
that  our  intellectual  behavior  has  obviously  been  shaped  by  similar 
forces!  Indeed,  Friedman's  proposed  standards  derive  largely  from 
those  developed  for  state  retardation  programs  by  the  Florida  Task 
Force  on  Behavioral  Procedures,  a  task  force  on  which  we  both  served. 

I  agree  with  Friedman's  central  thesis  that,  as  a  matter  of  policy 
and  quite  possibly  of  constitutional  law,  the  state  lacks  a  sufficient  in- 
terest to  justify  thrusting  an  intrusive  behavioral  procedure  upon  an 
unwilling  competent  person,  but  that  competent  persons  should  be 
able  to  consent  to  the  use  of  such  procedures.  I  agree,  too,  that  in  ap- 
propriate instances,  the  state,  upon  certain  findings  made  by  a  Human 
Rights  Committee,  may  disregard  the  supposed  desire  of  an  incompe- 
tent client  and  may  apply  a  behavioral  technique  believed  to  be  in  the 
client's  best  interest.  Since  the  entire  legal  scheme  of  regulation  seems 
dependent  upon  the  notions  of  .competence  and  informed  consent, 
those  concepts  are  worthy  of  highlighting. 

Competence  and  Informed  Consent  .     . 

It  is  often  said  that  informed  consent  is  unobtainable  in  an  insti- 
tutional setting,  largely,  though  by  no  means  exclusively,  because  the 
lure  of  release  from  the  institution  is  so  overpowering  that  any  con- 

♦     Professor  of  Law,  University  of  Arizona.     B.A.   1961,  Harpiir  College,  State- 
University  of  New  York  at  Binghampion;  J.D.  1964,  New  York  IJniversity. 
1.    17  Ariz.  I,.  Rev.  —  (1975). 
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sent  given  must  be  deemed  to  be  coerced.^  It  is  important  to  recog- 
nize, however,  that  neither  law  nor  philosophy  views  every  pressure  to 
select  a  particular  option  as  coercion.  In  law,  for  example,  conditions 
of  probation  or  parole  must  be  voluntarily  assumed  in  order  to  be  en- 
forceable, and  pleas  of  guilty  must  be  given  voluntarily  if  they  are  to 
be  upheld.  Yet,  the  law  upholds  reasonable  probation  and  parole  con- 
ditions as  voluntary,  and  similarly  upholds  plea  bargains,  even  though 
the  avoidance  or  reduction  of  incarceration  is  the  supreme  motivating 
force  underlying  those  agreements.  Thus,  the  law  does  not  employ  the 
concept  of  coercion  to  condemn  pressure  per  se.  Rather,  coercion  is 
employed  as  a  normative  concept  to  condemn  pressures  regarded  as 
unfair  or  unreasonable.  ^ 

In  light  of  this,  it  would  be  improper  to  hold  that  a  resident's 
strong  desire  for  release  by  itself  impermissibly  coerces  the  resident 
into  agreeing  to  behavioral  procedures.  Otherwise,  the  logical  result 
would  be  that  all  therapy  on  involuntarily-institutionalized  persons 
would,  despite  their  expressed  desires  to  submit  to  therapy,  be 
deemed  coerced  and,  therefore,  either  prohibited  altogether  or  referred 
for  approval  to  a  surrogate  decisionmaker.  The  surrogate  in  this  situa- 
tion would  surely  be  no  better  equipped  than  the  resident  to  decide 
whether  to  agree  to  the  procedure.^ 

Indeed,  to  deem  all  such  therapy  to  be  impermissibly  coerced, 
and  thereby  to  preclude  or  severely  restrict  its  use,  may  well  constitute 
improper  interference  with  what  Friedman'  calls  the  freedom  of  men- 
tation" and  with  what  I  would  include  under  the  constitutional  right 


2.  See  Kaimowitz  v.  Michigan  Dep't  of  Mental  Health,  42  U.S.L.W.  2063  (C.A. 
73-19434-AW.  Civ.  Ct.  Wavne  County,  Mich.,  July  10,  1973). 

3  See  Wexler  Foreword:  Mental  Heatth  Liiw  and  the  Movement  Toward  Volun- 
tary Treatment.  62  Calif.  L.  Rf.v.  671.  679  (1974).  Philosophers  have  more  explicitly 
recognized  the  normative  content  of  the  coercion  concept.  See  V.  Haksar,  Civil  Dis- 
obedience Threats  and  Offers  49-64,  1974  (unpublished  paper),  on  file  in  the  Arizona 
Law  Review  office.  But  cf.  Nozick,  Coejcion.  in  Philosophy.  Science,  and  Method: 
Essays  in  Honor  of  Ernest  Nacel  440  (S.  Morgcnbesser,  P.  Suppes  &  M.  White  eds. 

4.  The  surrogate  may  well  be  less  equipped  than  the  resident  to  determine  whether 
thert  should  be  consent  to  the  procedure.  In  the  ordinary  situation  of  substituted 
judgment,  the  client  is  incompetent  to  understand  and  assess  alternatives,  and  the  role 
of  the  surrogate  is  obvious:  to  substitute  its  competent  and  rational  judgment  for  that 
of  the  incompetent  and  irrational  client.  When,  however,  the  client  is  presumably  com- 
petent but  is  confronted  with  the  unpleasant  choice  of  continued  confinement  if  his 
mental  condition  remains  unchanged  or  the  possibility  of  release  if  he  submits  to  an  in- 
trusive procedure  which  ameliorates  his  mental  condition,  his  autonomy  ought  to  be  re- 
spected by  permitting  him  to  make  the  decision.  The  surrogate  ought  not  be  pcrmilied 
to  interfere  with  the^clicnt's  choice  and,  in  effect,  perhaps  mandate  the  continued  con- 
finement of  the  client.  Of  course,  if  a  client  is  confronted  not  with  the  simple  pressure 
that  flows  from  his  desire  for  release,  but  with  unfair  pressure,  such  as  the  prospect  of 
punishment  or  the  rctalialorv  withholding  of  privileges  if  consent  is  not  given,  a  surro- 
gate could  take  appropriate  action  lo  terminate  the  impermissible  consequences.  That, 
however,  is  not  the  present  situation_^ 

5.  Friedman.  .\»pr«  note  l.atjx!,  „  ,      >  i 
6     Accord.  Shapiro,  LenisUiliii.:  the  Coiiliol  of  Behavior  Control:    Autonomy  aiul 

the  Coercive  Use  of  Organic  rherapics,  47  S.  Cal.  L.  Rlv.  237.  255-56  (1974). 
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to  privacy.  Elsewhere,  I  have  argued  that  the  Supreme  Court  abortion 
cases,'  which  found  the  physician-patient  decision  regarding  abortion 
to  be  constitutionally  protected  against  noncompelling  state  interference, 
may  well  be  extended  to  other  physician-patient  decisions,  including 
consensual  therapeutic  procedures.**  As  with  abortion,  the  courts  could 
find  state  interference  with  such  procedures  unwarranted  if  interference 
or  prohibition  could  lead  to  "the  taxing  of  mental  .  .  .  health"  and 
to  a  "distressful  life  and  future.'"' 

To  comply  with  the  various  policies  enumerated  above,  coercion 
ought  to  be  defined,  at  least  in  part,  in  terms  of  unfair  consequences 
rather  than  in  terms  of  sheer  pressure  to  avoid  further  incarceration. 
At  least  for  openers,  I  would  accept,  as  Friedman  apparently  does,*** 
Dr.  Goldiamond's  interesting  behavioral  formulation  of  uncoerced 
consent."  Problems  of  informed  consent  and  competence  will  have  to 
be  grappled  with  in  the  day-to-day  administration  of  behavioral  proce- 
dures.   Two  of  the  more  troubling  issues  will  be  examined  below. 

1 .  Minors.  Friedman's  proposed  standards  specify  that  behavioral 
procedures  may  be  employed  on  a  competent  minor  if  consent  is  ob- 
tained from  the  minor  as  well  as  from  the  parents.'-  If  the  minor  is  in- 
competent, the  minor's  consent  is  not  required,  but  the  approval  of 
the  parents  and  of  the  Human  Rights  Committee  is  a  prerequisite  to 
the  utilization  of  specified  procedures.'^  In  both  instances  the  consent 
of  the  parents  is  required,  but,  because  the  interests  of  the  pareot 
might  be  at  odds  with  the  best  interests  of  the  minor,  in  neither  in- 
.  stance  is  their  consent  sufficient. 

While  I  have  no  objection  to  such  checks  on  parental  abuse,  I 
suspect  the  potential  for  conflict  over  the  submission  to  behavioral 
procedures  will  differ  considerably  from  the  potential  for  conflict  over 
institutionalization  and  sterilization,  the  two  areas  in  which  potential 
parent-child  conflict  has  been  recognized  in  litigation."  Parents  may  ob- 
viously attempt  to  use  institutionalization  to  rid  themselves  of  a  trou- 
blesome child  or  may  attempt  to  us6  sterilization  to  avoid  the  pros- 
pect of  being  burdened  with  supporting  or  caring  for  grandchildren. 


7.  Roe  V.  Wade.  410  U.S.  113  (1973);  Doe  v.  Bolton,  410  U.S.  179  (1973). 

8.  Wexler,  5;/^;a  note  3.  at  681-83. 

9.  Roe  V.  Wade,  410  U.S.  113.  153  (1973). 

10.    Friedman,  supra  note  1,  at  -$i  -ri  ^l-f  i-  l-     i 

U.    Goldiamond.  TowanI  ii  Coi:\i/iiciioiial  Appmach  to  Social  Problems:    Ethical 

and  Constitutional  Issties  Raised  by  Applied  Behavior  Analysis,  2  Behaviorism   1,  60 

(1974).  c7y 

12.    Friedman,  supra  note  1,  at  -t-'. 

14'    Rcif  V.  Weinberper,  372  F.  Supp.  1196  (D.D.C.   1974)   (sterilization);  Saville 
V.  Treadway.  Civil  No.  6969  (M.D.  Tenn.  Mar.  8,  1974)  (institutionalization). 
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It  is  rather  unlikely,  however,  that  parents  would  volunteer  their  resi- 
dent child  for  behavioral  therapy  unless  they  thought  that  the  proce- 
dure would  benefit  the  child.  '  ■ 

Indeed,  any  possible  conflict  would  probably  flow  in  the  other  di- 
rection: parents  truly  bent  on  preventing  their  child's  return  to  the 
family  might  be  unwilling  to  consent  to  therapy  that  is  in  the  child's 
best  interest.  Moreover,  even  truly  concerned  parents  of  retarded  chil- 
dren often  incorrectly  view  retardation  as  a  rigid,  inflexible  condition 
and  thus  view  their  children  as  pitiful  and  hopeless.  Accordingly,  such 
parents  are  sometimes  unwilling  to  subject  their  children  to  intrusive, 
but  perhaps  efficacious,  behavioral  procedures.  To  the  extent  that 
conflicts  in  this  direction  are  genuine  and  operate  to  frustrate  the  right 
to  treatment  of  minors,  thought  might  be  given  to  removing  the  re- 
quirement of  parental  consent  as  an  absolute  prerequisite  to  the  use  of 
behavioral  procedures  on  minors.''"  Perhaps  the  approval  of  an  inde- 
pendent Human  Rights  Committee  .should,  under  certain  circum- 
stances, be  sufficient.  At  the  least,  the  issue  is  probably  deserving  of 
debate  and  ventilation. 

2.  Determinations  of  Competence.  Under  Friedman's  proposed 
standards,  intrusive  behavioral  procedures  may  be  employed  if  the 
Human  Rights  Committee  finds,  presumably  without  reservation,  that  the 
client  is  competent  and  agrees  to  the  procedure,'"  or  if  the  committee 
finds,  among  other  things,  that  the  client  is  clearly  incompetent  and  that 
the  procedure  is  in  his  best  interest.''  Unfortunately,  many  cases  will  not 
fall  easily  within  either  the  "clearly  competent"  or  "clearly  incompe- 
tent" category.  The  Human  Rights  Committees  handling  of  these  bor- 
derline cases  therefore  poses  difficulties  worthy  of  discussion. 

If  the  client  expresses  a  genuine  desire  to  undergo  the  procedure, 
the  problem  for  the  committee  will"  not  be  substantial.  Approval 
should  be  given  upon  a  finding  that  less  restrictive  procedures  are  un- 
suitable and  that  the  proposed  procedure  is  in  the  client's  best  inter- 
est. Under  such  circumstances,  the  issue  of  competency  need  not  be  de- 
finitively resolved,  for  whatever  its  resolution,  the  treatment  is  proper. 
If  the  client  is  competent  his  desire  will  be  respected.  If  he  is  incom-  • 


15.  If  certain  behavioral  procedures  are  shown  to  be  so  efficacious  that  they  stand 
on  a  par  with  standard  medical  procedures,  parental  refusal  to  consent  to  the  behavioral 
procedures  could  be  viewed  as  abuse,  neglect,  or  incompetence  and  could  lead  to  total 
or  partial  termination  of  the  legal  parent-child  relationship,  with  parental  decisionmak- 
ing authority  being  transferred  to  another  body.  Cf.  Zaremski,  Blood  Transfusions  and 
Elective  Si4r^ei\:  A  Custodial  Fumiion  of  an  Ohio  Juvenile  Court,  23  Clev.  St.  L.  Rev. 
231  (1974).      ■  a, 

16.  Friedni.nn,  supra  note  1,  at  -*-'. 

17.  W.  at-tf-ij 
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'petent,  the  committee's  finding  that  the  procedure  is  suitable  and  in 
the  client's  best  interest  will  be  sufficient. 

A  more  complicated  situation  is  presented  if  the  client  expresses 
an  unwillingness  to  submit  to  the  procedure.  Under  Friedman's  stand- 
ards, if  the  client  is  unequivocally  competent,  his  refusal  is  to  be  giv- 
en conclusive  weight.  If  the  client  is  incompetent,  and  if  certain  other 
conditions  are  met,  his  refusal  may  be  disregarded  by  the  committee. 
But  if  the  competency  question  cannot  be  clearly  resolved,  the  unan- 
swered question  is  whether  the  client's  desire  should  be  respected  or 
overridden.  Since  respect  for  the  client's  autonomy  requires  a  pre- 
sumption of  competence  which,  in  this  situation,  has  not  been  negated, 
his  wishes  should  be  complied  with. 

Freidman's  standards,  as  augmented  by  the  foregoing  discussion, 
may  'oe  set  forth  diagramalically.  The  diagram  below  represents  the 
various  possibilities  of  client  competence  and  client  preference  and 
indicates  whether,  under  the  various  combinations  of  circumstances 
and  findings,  the  Human  Rights  Committee  should  approve  or  disap- 
prove the  use  of  a  proposed  intrusive  .behavioral  procedure.^" 

Figure  1 
Client  CoTTipotence 
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Friedman  suggests  that,  throughout  the  committee  proceedings, 
the  client  be  represented  by  counsel  or  a  lay  advocate."  Apparently, 
counsel  will  assist  competent  clients  in  reaching  a  decision  whether  or 
not  to  undergo  a  proposed  procedure.  For  incompetent  clients,  counsel 
will  ensure  that  factors  militating  against  the  proposed  procedure  are 
fully  developed.  If  counsel  is  dissatisfied  with  the  committee's  decision. 


18.  The  shaded  boxes  represent  f.ictua!  or  legal  rarities  or  impossibilities.  The  term 
Qualified  Approv.Tl  means  approval  so  long  as  the  Human  Rights  Committee  finds  that 
less  drastic  procedures  are  iinMiilablc  and  that  the  proposed  pioccdure  is,  in  an  antici- 
pated cost-btnclif  sense,  in  the  best  interest  of  the  client.  If  the  committee  is  unable 
to  find  tho'^e  additional  conditions  satisfied,  the  Qualified  .Approval  would  convert  to  a 
Disapproval.  The  term  Unstated  under  the  Client  Preference  category  principally  in- 
cludes instances  where  the  client,  presumably  because  of  his  mental  condition,  is  unable 
to  form  or  commonicale  a  clear  aiui  specitic  preference. 

19.  Friedman,  supra  note  1,  at  — . 
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he  can  seek  judicial  review.^" 

This  scheme  assumes  that  ch'ent  competence  has  already  been 
determined.  Yet  the  competenc'c  or  incompetence  of  the  client  is  one 
of  the  crucial  open  issues  with  which  the  committee  must  grapple. 
Thus,  counsel's  role,  at  least  in  certain  instances,  may  be  more  com 
plicated  and  less  clear-cut  than  Friedman's  scheme  suggests.  The 
committee  and  counsel  should  begin  by  presuming  the  client's  compe- 
tence. If  competence  is  presumed,  counsel  should  strive  to  achieve  the 
stated  preference  of  his  client,  whether  it  be  for  or  against  undergoing 
the  proposed  behavioral  procedure.  That  goal  is  best  achieved  by 
counsel  advocating  a  finding  of  competence,  for  if  the  client  is  found 
competent,  his  preference  will  stand. 

So  far,  counsel's  role  is  clear.  Further,  if  the  committee  in  the  first 
prong  of  a  presumably  bifurcated  decisionmaking  process  finds  the 
client  incompetent,  counsel's  role  will  remain  clear  and  consistent  so 
long  as  the  client's  stated  preference  was  and  is  against  submission  to 
the  therapy.  In  such  a  situation,  counsel,  during  the  second  prong  of 
the  process,  will  try  to  elicit  information  establishing  that  the  pro- 
posed procedure  is  not  in  the  best  interest  of  the  client^'  or  that  less 
intrusive  alternatives  are  available."-  But  if  the  client  is  found  incom- 
petent and  yet  states  a  preference  for  the  proposed  procedure,  it  will  be 
difficult  and  awkward  for  counsel  suddenly  to  shift  gears,  to  ignore- 
indeed,  oppose — the  stated  preference  of  the  client,  and  to  begin  eliciting 
factors  militating  against  committee  approval  of  the  proposed  proced- 
ure.--' Moreover,  if  the  committee  rules  in  favor  of  the  procedure,  coun- 
sel may  further  ignore  the  client's  stated  preference  and  challenge  the 
decision  in  court.-*  ' 

Perhaps  the  tension  and  awkwardness  of  this  situation  could  be 


21  The  client's  antagonistic  feelinc  toward  the  procedure,  or  perhaps  his  anxiety 
over  it  may  constitute  a  si^inificant  factor  to  be  thrown  into  tlie  hopper  of  cons-derations 
relevant  to  gauging  whether,  in  a  cost-benefit  sense,  the  proposed  procedure  is  in  Ihc 
best  interest  of  the  client.  By  the  same  token,  the  chcnfs  strong  feelings  in  favor  ol 
the  procedure  mav  be  relevant,  though  not  determinative,  in  fading  the  procedure  to 
be  in  his  best  interest.     Cf.  Wexler,   Therapeutic  Justice.  57  Minn.  L.  Rev.  289,  326 

2^  The  Kiwver's  role  also  will  be  relatively  straightforivard  and  uncomplicated  in 
instances  v^-here  the  client  is  unable  to  slate  any  preference  for  or  against  the  proposed 
procedure  In  such  cases,  the  client  will  almost  certainly  be  declared  incompetent,  .ind 
in  eliciting  f.-ctors  agiMovt  the  use  of  the  proposed  procedure,  counsel  will  not  be  urging 
a  position  in  conflict  with  the  client's  slated  preference.         ,  .        ^  .         •. 

23  It  is  possible,  of  course,  that  during  ;he  process  of  arguing  that  a  procedure  is 
not  "in' the  client's  best  interest  or  that  less  restrictive  procedures  are  .e";';^'';e-  ^^"J^ 
will  discover  a  less  restrictive  procedure  to  which  the  behavior  therapist  and  client  w  1 1 
agree.  This  may  alleviate  the  tension  and  eradicate  any  mistrust  that  the  client  would 
develop  toward  counsel.  .  .,,     ,     ,•    .•   „  „»  ;„ 

24  Of  course,  counsel  may  also  challenge  in  court  the  committees  finding  ot  in- 
ccmpetencc,  and  that  course  of  action  would  be  consistent  with  the  clients  stated 
preference. 
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eliminated  by  specifying  that  counsel  argue  against  committee  approv- 
al only  in  those  instances  where  the  client  lacks  a  stated  preference-^ 
or  where  the  client's  stated  preference  is  in  opposition  to  the  proposed 
technique.-"'  In  situations  where  the  client  favors  the  proposed  tech- 
nique,-" counsel  could  advocate  the  competence  of  the  client  during 
the  first  phase  of  committee  decisionmaking  and,  win  or  lose  at  that 
stage,  could  advocate  the  client's  stated  preference  during  the  second 
phase  of  the  decisionmaking  process.  Another  lawyer,  perhaps  serving 
as  amicus  to  the  committee,  could,  during  the  second  phase,  perform 
the  role  of  fully  informing  the  committee  by  eliciting  information  sug.- 
gesting  the  impropriety  of  the  proposed  procedure,-"  and  could  even 
participate  in  all  first-prong  proceedings  by  developing  facts  which 
cast  doubt  on  the  competence  of  the  client. 

Absolute  and  Contingent  Rights 

It  has  been  recognized  that  it  may  be  constitutionally  impermissi- 
ble, or  at  least  constitutionally  difficult,  to  utilize  the  acquisition  of 
certain  items,  activities,  and  events  as  reinforcers  in  a  behavioral  pro- 
cedure such  as  a  token  economy.-'-'  Certain  personal  requirements  arc 
so  basic  that  they  should  seemingly  be  afforded  to  institutionalized  in- 
dividuals as  a  matter  of  right.'"'  For  example,  these  absolute  rights  might 
include  food  and  a  suitable  place  to  sleep.  On  the  other  hand,  other 
aspects  of  institutional  life  may  not  be  constitutionally  guaranteed.  Thus, 
acquisition  of  the  latter  may  be  made  contingent  on  proper  behavior.  To 
the  extent  that  absolute  rights  arc  broadly  defined,  there  is  a  conflict 
between  tiicm  and  the  need  for  contingent  rights  which  are  essential  to 
effective  behavior  modification. 

Friedman  contends  that  the  conflict  between  absolute  and  con- 
tingent rights  may  not  be  as  serious  as  is  feared  by  some  behavior 
modification  practitioners."'  He  notes  that  competent  patients  may 
waive  their  rights,  thus  allowing  such  rights  to  be  made  available  con- 
tingently.'''- He  also  notes  that,  with  respect  to  incompetent  patients, 
even  constitutionally-guaranteed  rights  can  be  vicariously  waived  if 
the  denial  of  those  rights  constitutes  the  least  restrictive  means  of  fur- 

25.  See  Figure  1,  supra  at(^,  boxes  1-3. 

26.  See  /('.,  boxes  4-6. 

27.  See  id.,  boxes  7-9.  •      ' 
2S.  Sec  id.,  boxes  8-9. 

29.  .Vi'<>  Wexlcr,  Token  and  Tnhno:  Behavior  Modijicalion.  Token  Economies,  and 
the  Law.  61  Calif.  L.  Rtv.  SI.  92-97  ( 1973). 

?.(».  See  Wv;m  V.  Slicknev.  >44  F.  Supp.  373  &  387  (M.D.  Ala.  1972),  uH'd  sub 
nnni..  \Vv.i;[  v.  Ailcilioh.  503  F  .2d  i  -i5  (5lh  Cir.  1974). 

31.  Friedman,  yupra  note  1,  .it  ^ 

32.  Id. 
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thering  the  patient's  best  interest.^^  Further  elaboration  of  several  of 
these  points  should  indicate  that  while  the  conflict  may  be  somewhat 
less  than  some  behavioral  practitioners  fear,  it  may  also  be  somewhat 
greater  than  Friedman  assumes. 

It  is  of  course  true  that  competent  patients  may  waive  their 
rights  to  basic  items,  activities,  and  benefits  and  submit  to  ^jlltru^^_i-^_,^e^ 
sive  behavorial  procedure.'"'  But  it  is  also  (that  calididates  for  such 
behavioral  procedures  are  often  chronic  patients  v/ho,  while  perhaps 
technically  competent,  are  highly  apathetic  and  dependent.  Accord- 
ingly, they  may  be  quite  unwilling  to  waive  the  standard  benefits  of  hos- 
pital life  in  order  to  embark  upon  an  arduous  program  of  seli-improve- 
ment.  Further,  even  if  patients  give  initial  consent,  an  emerging  rule 
requires  that  clients  be  permitted  to  withdraw  consent  and  terminate 
procedures  at  will.-'''  While  this  free  revocabiiity  principle  may  make 
sense  in' general,  more  discussion  is  in  order  concerning  its  applicability 
to  behavioral  procedures. 

Of  particular  concern  is  the  situation  in  which  a  competent  client 
desires  to  attain  certain  target  behavior  but  realizes  that  he  lacks  mo- 
tivation for  social  learning.  Accordingly,  that  client  may  agree  to 
waive  basic  rights  by  entering  a  token  economy  where  the  items  and 
events  he  has  waived  will  be  available  only  if  earned  through  per- 
formance of  target  behaviors.  A.  patient  may  waive  a  right  to  food  or 
to  a  bed,  but  when  that  patient  becomes  hungry  or  tired  and  lacks  the 
tokens  to  purchase  a  meal  or  a  bed,  revocation  of  the  waiver  would 
be,  at  that  moment,  the  easiest  way  out  of  an  uncomfortable  situation. 
If  the  client  may  terminate  consent  and  retrieve  his  right  to  these 
items  or  events  at  any  time,  the  motivational  force  of  the  token  econo- 
my might  be  sapped."'  Thus,  it  may  soon  be  necessary  to  discuss 
whether  there  should  be  certain  situations  in  which  a  competent  client 
may  waive  even  the  right  of  revocation.  Of  course,  if  a  limited  excep- 
tion to  revocabiiity  is  contemplated,  it  also  must  be  asked  whether  the 
exception  could  withstand  the  prospect  of  expansion  by  administrative 
abuse.  In  any  event,  under  the  free  revocabiiity  rule,  the  waiv- 
er-of-rights  approach  to  solving  the  absolute  versus  contingent  right 
controversy  will,  for  the  above  reasons,  probably  be  unworkable  in 
practice. 


34.  Sec.  r.A'..  Knccht  v.  Gillman.  488  F.2d  1136  (8th  Cir.  1973);  Wy:tlt  v.  Aclerholt. 
368  F  Supp  1383  (M.D.  Ala.  1974):  Henry  v.  Cicconc,  315  F.  Supp.  889  (W.D.  Mo. 
1970).  appeal  dismissitl,  440  F.2d  1052  (8lh  Cir.  1971). 

35  .Sa-   r  A'..  Knccht  v.Gillman.4H8  F.2d  1136  (.Slh  Cir.  1973). 

36  See  Wexler,  .supra  note  29,  at  108  n.l51;  Wexler.  Of  Riifhls  and  Remforccrs, 
11  San  Diixo  L.  Ruv.  957,  970-71  (1974). 
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Beyond  infringement  by  waiver,  it  might  be  permissible  with  re- 
spect  to  nonconsenting  competent  patients  to  infringe  constitutionally- 
guaranteed  rights  in  order  to  satisfy  a  compelling  state  interest."'  But 
the  various  basics  guaranteed  as  constitutional  rights  in  Wyatt  v. 
Stickney^'"  unlike  otlier  con-titutional  riglus,  were  cast  by  tlio  court 
in  terms  of  minimum  constitutional  standards.  As  such,  they  may  fall 
v/ithout  the  ordinary  ambit  of  constitutional  balancing.  Also,  even  if 
the  Wyatt  rielits  are  vic\vcd  as  ordinary  constiiutional  rights  suscepti- 
ble to  negation  by  balancing,  legislative  action  may  secure  those  ba- 
sics as  absolute  guarantees.  In  that  event,  they  will  be  given  legislative 
status  that  exceeds  tiicir  constitutional  status,  and  it  will  be  imper- 
missible to  convert  them  for  therapeutic  purposes  into  mere  contin- 
gent rcinforcers.  Finally,  even  if  protective  legislation  is  not  enacted 
and  even  if  the  Wyatt-iy^c  riglits  are  regarded  as  ordinary  constitu- 
tional rights,  they,  as  with  other  constitutional  rights,  may  be  denied 
only  if  le.ss  restrictive  means  of  attaining  the  state's  compelling  interest 
do  not  exi.st.  But  there  is  at  tiie  moment  no  clear  indication  that  pro- 
cedures involving  massive  deprivation  of  basic  rights  achieve  thera- 
peutic outcomes  superior  to  alternative  systems  which  do  not  ap- 
proach that  level  of  deprivation. ■•' 

With  respect  to  incompetent  patients,  problems  are  raised  which 
are  similar  to  those  raised  regarding  noncon-enting  competent  pa- 
tients. While  incompetent  patients  may  not  waive  rights,  their  rights 
may  be  vicariously  waived,  according  to  Friedman,  if  waiver  would  be 
in  the  patient's  best  interest  and  would  be  the  least  intrusive  means  to 
a  therapeutic  end.'"  Presum.ably,  an  incompetent  patient's  rights  are 
also  potentially  subject  to  balancing.  Tiie  minimal  nature  of  basic 
rights,  however,  would  make  it  difficult  to  contend  that  their  denial  is 
in  the  patient's  best  interest.  Additionally,  as  with  nonconsenting  com- 
petent patients,  the  judicial  clK'raclcrization  of  these  basics  as  minimal 
guarantees  may  remove  those  rights  from  the  constitutional  balancing 
process.  Legislative  action  may  also  protect  the  basic  rights  of  incom- 
petents. Finally,  even  if  basic  rights  may  be  balanced  and  are  not  legis- 
latively protected,  there  is  no  clear  indication  that  procedures  denying 
basic  rights  are  superior  to  systems  not  involving  such  deprivations. 

Tlie  Problem  of  Prisoners 

In  his  discussion  of  the  use  of  intrusive  behavioral  procedures  on 


37.  hrieilman.  supra  note  1.  iiKW'r^T,  7/- 7-2. 

38.  344  F.  Siipp.  37.';  &  .'K7  (M.D.  ,\;,i.  iv72;.  aji'il  siih  nam.,  Wyatt  v.  Adciholt. 
503  !-.2i.'.  ro^  (5iii  Cir.  Iy74).  For  discusiion  of  Wyutt,  !>ce  Fiiednian,  supra  note  I, 
at  -  .^^. -^•'/.  Tf--y6' 

3y.    .'.(•(•  'vVcxlcr,  supia  r.otc  1^).  ;il  104-09. 
40.    Friedman,  supra  note  1.  ;u  ■^. 
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prisoners,  Friedman  suggests  several  possible  avenues:  permit  the  use 
of  such  procedures  to  the  same  extent  as  with  mental  patients,  ban 
their  use  altogether,  or  permit  their  use  if  performed  by  independent 
professionals  outside  the  prison  setting.^'  A  troubling  prior  question, 
however,  is  whether,  when  dealing  with  convicted  criminals,  die  state 
has  a  compelling  interest  in  reformation  that  is  sufficient  to  thrust  in- 
trusive behavioral  procedures  on  prisoners  even  over  their  competent 
objections. 

The  constitutional  question  is  more  difficult  in  the  context  of 
convicted  criminals  than  it  is  with  respect  to  mental  patients.  It  has 
been  contended  that  there  exist  compelling  interests  permitting  impo- 
sition of  intrusive  procedures  on  prisoners  but  not  on  mere  mental  pa- 
tients.'- Willie  most  modern  commentators  would  not  view  competent 
prisoners  as  standing  in  a  legal  position  any  weaker  than  competent 
mental  patients,'''  the  constitutional  issue  remains  unresolved.  Yet. 
even  if  it  is  assumed  that  it  would  not  be  constitutionally  offensive  to 
force  treatment  on  unwilling  competent  prisoners,  there  are  legal  as 
well  as  policy  reasons  which  favor  respecting  the  autonomy  of  prison- 
ers by  providing  intrusive  treatment  only  after  securing  informed  con- 
sent. 

This  result  would  be  persuasively  required  if  needed,  in  depth  le- 
gal and  empirical  research  were  to  support  the  following,  assumptions: 

(1)  When  dealing  with  experimental  techniques — at  least  those 
involving  possible  pain,  privation,  or  risk  rather  than  with  tech- 
niques of  demonstrated  efficacy — the  informed  consent  of  com- 
petent subjects  should  surely  be  a  necessary  condition  to  the  utiliza- 
tion of  tlie  technique,  even  if  it  is  of  potential,  but  undcmon- 
strated,  therapeutic  value.  That  is  to  say,  there  is  no  overriding  state 
interest  permitting  forced  expcjinicntation  with  prisoners. 

(2)  In  practice,  the  line  between  experimentation  and  therapy, 
particularly  with  respect  to  behavioral  procedures  and  perhaps  with 
all  other  therapeutic   techniques,   is  extremely  difficult   to  draw. 

(3)  To  dale,  there  is  no  known  therapeutic  technique  whicli  is 
demonstrably  efficacious  in  rehabilitating  prisoners, ^'  especially 
when  prisoners  object  to  the  reformative  effort  or  technique.'"' 


41.  W.  ill  1S^7\'^i^- 

42.  R.  S(  iiv\n/<.i  HI  I .   Dr.vKLOPMPNT  and  I.fgal   Rhgulation  ov   Colrcivi;   Be- 
havior Modification  Ti  ttiNiQi-ns  wmi  Ofpendlrs  66  ( 1971 ). 

4T.    Sec   .\!(inis.   Thr  FiiUdc  oj  liup}isonniviil:    Toward  a   Piinifivc  Philosophy,   72 
Mich.  L.  Riv.  1161  (1974). 

44.  Sif  CiTi/i  NS"  Inouirv  on  Paroll  AM)  Crin^nal  Justice,  Inc.,  Summary  Re- 
port on  New  York  !'\i;oi.e  .i6  'Mar.  1974). 

45.  Sic  Randma,  Hch.n-ior  Tlicarv  aiu't  The  Moilch  of  Man,  29  Am.  Psvcholocist 
S59,  S60-61  (1974). 
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If  these  assumptions  are  correct,  then  even  if  there  were  a  consti- 
tutionally-recognized compelling  state  interest  in  the  forced  treatment 
of  prisoners,  the  current  absence  of  demonstrably  efficacious  proce- 
dures could  lead  to  a  successful  substantive  due  process  challenge  to 
the  proposed  forcible  administration  of  merely  experimental  proce^ 
di!res  on  the  ground  that  the  use  of  such  techniques  is  not  closely 
eiiough  connected  to  the  state's  reformative  goal. 

Even  if  the  suggested  substantive  due  process  right  of  competent 
prisoners  to  resist  intruS'^e  therapies  simply  reflects  the  momentary 
absccnce  of  effective  rchnbiMtative  techniques,  it  is  not  at  all  clear  that 
anticip;ited  scientific  advances  in  therapeutic  efficacy  will  necessarily 
undercut  the  right  to  resist.  Scientific  advances  regarding  therapeutic 
efficacy  will  come  about  only  through  experimentation,  and  the  sort 
of  prisoner  experimentation  that  we  are  concerned  with  may,  under 
the  first  assumption  above,  be  performed  only  on  volunteers.  Further, 
under  the  third  assumption,  a  subject's  voluntary  desire  to  change 
may  be  highly  instrumental  in  the  success  of  behavior  modification  ef- 
forts.^" Consequently,  future  scientific  claims  of  therapeutic  efficacy, 
based  upon  experiments  performed  on  prison  volunteers,  will  be  limit- 
ed in  their  demonstrated  efficacy  to  consenting  prisoners,  and  would 
therefore  remain  experimental — and  accordingly  beyond  the  pale  of 
coercive  administration — with  respect  to  nonconsenting  prisoners. ■•'    . 

46.  See  itl.  Of  course,  ihe  Miccc-.-.  of  iicirtlociciHy  nnj  I->;o:hci)i;v;:il!y  biiscd  tlicr- 
api.'s  such  as  psychosiirytfiy  and  chemotherapy  niiglu  ilopcnJ  less,  or  iiol  at  all.  on  the 
voluntary  cooperation  of  the  subjects.  With  bchaviov.Tl  procedures,  houever.  the  motiva- 
tional element  has  been  asserted  as  CiUcial.  Withcit  a  thcrouiih  review  of  the  psycho- 
logical literatuii.  it  ic  difficult  to  determine  uhclher  claims  that  volimtary  cooperation 
is  part  r.nd  parcel  of  successful  behavior  niodificaiion  are  scientifically  grounded  or 
whether  ihcy  arc  made  to  biunl  assertions  that  applied  bshavior  analysts  have  at  their 
disposal  poNA'crfiil  tcch'iiques  capable  of  altering  tiie  behavior  of  even  unwilling  subjects. 
Further,  it  may  be  lliat  the  theiapeuiic  necessity  of  voluntary  coopviration  has  never  been 
a  major  focal  point  of  scientific  scrutiny  by  behavioral  rc'-carchcrs.  If  the  latter  is  the 
case,  the  law  may  have  to  rely  on  the  conclusory  assertion  lh.it  volun'ariness  plays  a 
key  role  in  bcl.uvior  modification,  since  research  en  the  si.vnificance  of  voluntary  cooper- 
ation will  presuiTi-ibiy  be  precluded,  at  least  in  this  country,  if  we  dccni  it  improper  to 
experiment  on  ni.r.volunicers  in  o.^der  to  co:-.i,-.;:rc  the  thcn'.peutic  oulcome  of  that  group 
with  aiiii-.y>of  \oIuntecrs.  Any  thought  of  pki.sjing  the  scientific  void  by  performing 
motivational  research  in  nations  with  fe\er  restrictions  on  experimentation  will  of 
course  run  into  its  own  ethical  and  scientific  problems:  wh;'.!;cr  it  is. ethical  to  seek 
a  laboratory  that  is  not  bound  by  high  ethical  standaids.  a  c|U'-slion  which  should  not 
really  b;:  open  to  much  discussion,  and  whether  research  results  obtained  in  such  a  for- 
eign setting  liiay  be  comfortably  gerieialized  to  a  population  of  nonconsenting  American 
prisoners. 

47.  The  application  of  the  arguments  in  this  section  to  mental  patients,  while  per- 
missible, is  copsir.ierably  more  complex.  Hirst,  as  to  ii'cntal  patients,  whether  compe'ent 
or  inco.Tipcten!,  thcie  tuay  exist  demonstrably  efficacious  behavioral  techniques.  Thus, 
assuming  'he  existence  of  an  overriding  stale  interest.  ,i  substantive  due  process  argument 
could  not  be  made  in  opposition  lo  the  foiced  application  of  those  techniques.  Of 
course,  to  the  evtcnt  that  other  techniques  are  not  I'.enionslrably  efficacious,  iiv.e  process 
stands  as  a  barrier  to  their  ;'ppliiMtion.  It  is,  h<iwever.  concciv.ible  that  techniques 
whfse  efficacy  is  undemonstr.iled  may  be  applied  in  the  bcsl  interest  of  willij-.g  and 
unwilling  incompetent  patients.  In  this  manner,  the  efficacy  of  those  techniques  may 
Ultimately  be  deinonslrated.    Moreover,  to  the  extent  that  the  effectiveness  of  such  lech- 
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If  this  array  of  assumptions  proves  accurate,  coerced  iaatinent 
of  prisoners  may  be  barred,  for  any  system  which  seeks  to  implement 
a  purported  constitutionally-authorized  state  interest  in  the  coercive 
reformation  of  prisoners  is  likely  to  encounter  several  crippling  snags. 
The  constitutional  risk  need  not  be  run,  however,  and  the  practical 
impediments  can  be  avoided,  if  policymakers,  perhaps  exceeding  mini- 
mal constitutional  requirements,  adopt  a  firm  right  of  prisoners  to  re- 
sist intrusive  treatment/* 


niqiies  is  gencralizablc  from  incompetent  to  competent  p;i'.ients.  there  would  be  no  due 
process  bar  to  the  application  of  those  techniques  to  ni>r,consent!P!;  competent  patients. 

The  foregoing  results  present  a  certain  irony.  It  is  more  likely  that  stale  interests 
sufficient  to  allow  coerced  treatment  will  be  recognized  for  prisoners  than  for  patients. 
See  text  accompanying  notes  42-43  n'pia.  Thus,  as  to  prisoners  but  not  as  to  mental 
patients,  the  leptimatc  end  requirement  of  due  process  might  be  satisfied. 

Vet,  as  to  prisoners  but  not  as  to  mental  patients,  the  means  may 

be  insufficiently  related  to  the  civ.l  to  satisfy  due  pmccss, 

48.  The  argument  in  this  section  was  formulated  by  the  au'fior  and  others  durthg 
a  recent  meeting  of  the  American  Psycliological  Association  Commission  Oii  Rchavior 
Modification.  While  several  persons  contrihiited  to  the  forniulation  of  the  argument,  it 
is  advanced  here  for  the  purpose  of  discussion  as  the  personal  and  tentative  view  of  the 
author,  does  not  represent  a  position  of  the  Commission,  and  is  not  necessarily  embraced 
by  any  other  member  of  the  Commission. 
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The  mind  is  its  own  place  and  in  itself 
Can  make  a  Heav'n  of  Hell,  a  Hell  of  Heav'n 

— Milton,  Paradise  Lost 
Book  I,  lines  254-255 
People  frequently  try  to  get  others  to  do  as  they  are  told,  or  as  they  are 
required,  supposed,  or  expected  to  do.  This  prosy  observation  raises 
some  alarming  prospects  when  one  considers  that  recent  extraordinary 
developments  in  behavior  control  technology  make  possible  (although 
not  necessarily  simple)  the  use  of  an  array  of  precise  and  effective 
techniques  for  achieving  such  control  of  behavior  over  both  individuals 
and  groups: 

[MJeans  are  being  found  in  all  the  crafts  and  sciences  of  man, 
society,  and  life,  that  will  soon  make  possible  precise  control  over 
much  of  people's  individual  actions,  thoughts,  emotions,  moods, 
and  wills.  .  .  . 

The  host  of  tranquilizing  and  energizing  drugs  already  on  the 
market  represents  the  bare  infancy  of  an  industry  that  will  soon 
produce  drugs  much  more  precisely  capable  of  steering  people's 
moods  and  emotions  and,  soon  thereafter,  of  affecting  important 
parts  of  their  intellects,  such  as  memory.  Electronic  miniaturiza- 
tion and  improvements  in  surgery  increasingly  exploit  discoveries 
of  the  exact  locations  in  the  brain  where  various  behavioral  func- 
tions are  managed;  skillful  invasion  of  these  sites  permits  inter- 
ference with  the  functions;  radio  remote  controls  over  epileptic 

seizures,  sexual  desire,  and  speech  patterns  are  already  operational. 
1 

This  Article  will  venture  a  constitutional  analysis  of  the  coercive 
use  of  behavior  control  technologies,  and  tender  and  analyze  some 
statutory  alternatives  for  vindicating  certain  fundamental  rights  against 
enforced  interference  with  mental  functions.  Legislation  embodying 
some  of  these  alternatives  is  already  pending  before  the  California  Leg- 
islature.^ 

1.  P.  London,  Behavior  Control  4-5  (1969)  [hereinafter  cited  as  London]. 

2.  See  Assembly  Bill  (A.B.)  2296  (reproduced  in  Appendix  I),  which  was 
introduced  by  Assemblyman  Alan  Sieroty  (D.  Los  Angeles)  on  May  7,  1973,  and 
has  been  passed  by  the  Assembly;  and  see  also  its  predecessor,  A.B.  1542,  introduced 
by  him  on  March  15,  1972.  This  latter  was  passed  by  the  Assembly  but  defeated  in 
the  Senate  Judiciary  Committee  on  November  14,  1972.  See  also  A.B.  1107,  introduced 
by  Assemblyman  Kenneth  Meade  (D.  Alameda)  on  April  5,  1973,  which  is  intended 
to  regulate  medical  experimentation  on  prisoners;  A.B.  47  (see  Appendix  II),  introduced 
by  Assemblyman  Frank  Lanterman  (R.  Los  Angeles)  on  January  11,  1973,  which 
purports  to  establish,  inter  alia,  a  right  to  refuse  treatment  in  state  mental  hospitals. 
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I.     CURRENT  AND  PROJECTED  BEHAVIOR  CONTROL 
TECHNOLOGIES:  THE  NEED  FOR  LEGISLATION 

Psychotropic  (mind-altering)  drugs,^  electrical  stimulation  of  the  brain 
(ESB)   by   implantation  of  electrodes,''   psychosurgery, '^   and   organic 

A.B.  47  was  recently  signed  into  law.  A.B.  2296  and  an  alternative  statute  (to  be 
referred  to  herein  as  "Statute  I,"  and  also  set  forth  in  Appendix  I)  will  both  be  dis- 
cussed in  this  Article. 

Compare  Cal.  Welf.  &  Inst'ns  Oode  §§  5325(f)-(g),  5326  (West  1972): 
Each  person  involuntarily  detained  .  .  .  shall  have  the  following  rights  .... 
(f)  To  refuse  shock  treatment,     (g)  To  refuse  lobotomy.  ...     A  person's 
ri^ts  under  Section  5325  may  be  denied  for  good  cause  only  by  the  pro- 
fessional person  in  charge  of  the  facility  or  his  designee.  .  .  . 

A  word  on  the  use  of  the  expression  "fundamental  right."  Whatever  one  may 
think  of  its  soundness  or  utility,  it  appears  now  to  be  part  of  the  official  vocabulary 
of  constitutional  adjudication.  The  use  of  the  expression  here  is  based  in  part  upon 
the  first  amendment's  explicit  protection  of  expression  (and,  by  necessary  implication, 
mentation);  and  upon  what  seems  to  be  the  received  view  that  "privacy"  is  an  interest 
of  such  importance  that  strict  judicial  review  of  governmental  incursions  upon  it  is  re- 
quired. See  generally  text  section  III  infra.  This  author,  for  the  present,  declines  to 
offer  any  additional  justifications  for  the  use  of  the  term  "fundamental  right"  or  to  sug- 
gest a  theory  for  determining  what  other  fundamental  rights  the  Constitution  might  be 
thought  to  protect. 

3.  Psychotropic  means  "mind-altering"  or  "affecting  the  psyche."  V.  Longo, 
Neuropharmacology  and  Behavior  182  (1972)  [hereinafter  cited  as  Longo];  Sted- 
MAN's  Medical  Dictionary  (22d  ed.  1972).  A  basic  text  describing  psychotropic  and 
other  drugs  acting  on  the  nervous  system  is  The  Pharmacological  Basis  of  Thera- 
peutics, §§  II,  IV  (4th  ed.  L.  Goodman  &  A.  Oilman  eds.  1970)  [hereinafter  cited  as 
Therapeutics].  See  generally  Drugs  and  the  Brain:  Papers  on  the  Action, 
Use,  and  Abuse  of  Psychotropic  Agents  (P.  Black  ed.  1969)  [hereinafter  cited  as 
Drugs]. 

4.  Electrical  stimulation  of  the  brain  is  described  and  explained  in  J.  Delgado, 
Physical  Control  of  the  M^nd:  Toward  a  Psvchocivilized  Society  257  (1969) 
[hereinafter  cited  as  Physical  Control]: 

[M]ovements,  sensations,  emotions,  desires,  ideas,   and  a  variety  of  psycho- 
logical phenomena  may  be  induced,  inhibited,  or  modified  by  electrical  stimu- 
lation of  specific  areas  of  the  brain. 
See  note  74  infra.  ' 

Drugs  are  sometimes  applied  directly  to  selected  brain  areas  through  "micro-im- 
plants" or  micro-pipettes.  London,  supra  note  1,  at  136-37.  See  generally  V.  Mark 
&  F.  Ervin,  Violence  and  the  Brain  29-31  (1970)  [hereinafter  cited  as  Violence]. 

5.  Defining  psychosurgery  poses  some  difficulties.  An  accurate  lexical  defini- 
tion might  be  this:  surgery  on  the  brain  principally  for  purposes  of  altering  or  control- 
ling mentation  and  behavior,  whether  or  not  such  mentation  and  behavior  is  associated 
with  "mental  disorder,"  or  with  "diseased"  portions  of  the  brain.  See  the  definitions 
in  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW  (Wayne 
County,  Mich.,  Cir.  Ct.,  July  10,  1973),  at  9-11,  excerpted  at  42  U.S.L.W.  2063  (July 
31,  1973).  See  also  Grimm,  Advocacy  of  Psychosurgery  and  Intracranial  Brain  Stim- 
ulation in  the  Involuntarily  Committed:  Medical,  Legal  and  Ethical  Objections  4 
(ACLU  Statement  re  SB-298,  Ore.  Senate,  Mar.  20,  1973)  [hereinafter  cited  as 
Grimm]:  "Psychosurgery  is  the  irreversible  destruction  of  brain  tissue  in  order  to 
change   an   individual's   thoughts   and   feelings,   and   consequently   his   behavior.  .  ,  . 
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[Tlhe  word  'surgery'  is  not  confined  to  its  usual  meaning."  See  also  National  In- 
stitute of  Mental  Health,  Psychosurgery:  Perspective  on  a  Current  Problem  1  (Dep't 
of  Health,  Ed.  &  Welf.  1973)  [hereinafter  cited  as  DHEW]: 

Psychosurgery  can   be  defined  as  surgical   removal  or  destruction   of   brain 
tissue  or  the  cutting  of  brain  tissue  to  disconnect  one  part  of  the  brain  from 
another  with  the  intent  of  altering  behavior.     Usually  it  is  performed  in  the 
absence  of  direct  evidence  of  existing  structural  disease  or  damage  in  the  brain. 
(Emphasis  in  original.)      Psychosurgery   cannot  be   performed   upon   persons   lacking 
the  capacity  for  informed  consent  under  A.B.  2296,  §  2670.5(b)  and  Statute  I,  §  2(b). 
The  definition  adopted  here  is  intended  to  exclude  emergency  surgery  occasioned  by 
accident,  injury,  or  sudden  physical  illness  such  as  stroke  (apoplexy).     Surgery  to  con- 
trol Parkinson's  disease,  although  it  involves  destruction  of  brain  tissue,  does  not  repre- 
sent an  effort  to  control  mentation  or  behavior;  it  is  therefore  excluded  from  the  defi- 
nition of  "psychosurgery"  in  A.B.  2296,  §  2670.5(c)(1)  and  Statute  I,  §  2(c)(1),  but 
constitutes  "surgery  upon  the  brain"  and  thereby  an  "organic  therapy"  under  A.B.  2296, 
§  2670.5(c)(2)  and  Statute  I,  §  2(c)(2).     It  therefore  requires  prior  judicial  authori- 
zation, as  does  any  non-emergency  brain  surgery,  under  A.B.  2296,  §  2670.5(a)(1)  and 
Statute  I,  §  2(a)(1).    This  would  not  seem  to  impose  a  significant  burden  upon  the 
state. 

The  definition  of  "psychosurgery"  in  the  proposed  statutes  is  sorely  tested  by  the 
problem  of  temporal  lobe  ("psychomotor")  epilepsy.  Neuroscientists  believe  that 
anti-social  abnormal  behavior  resulting  from  this  form  of  epilepsy  is  nearly  always 
non-conscious:  the  subject  is  unaware  of  what  he  is  "doing"  and  has  no  recollection 
of  it  afterwards.  When  told  of  what  he  has  "done,"  he  may  well  be  contrite  and 
appalled.  It  appears  that,  at  present,  it  is  difficult  to  define  the  precise  areas  of  the 
temporal  lobe  which  generate  such  reactions.  Temporal  lobe  epilepsy  may  also  occur 
in  conjunction  with  other  forms  of  epilepsy  causing  grand  mal  seizures.  Telephone 
Interview  with  Benjamin  Crue,  M.D.,  Chairman,  Clinical  Neurology  Division  and 
Director  of  the  Department  of  Neurosurgery,  City  of  Hope  National  Medical  Center, 
Duarte,  California,  Dec,  12,  1973.  See  generally  Ervin,  Brain  Disorders.  IV:  Associated 
with  Convulsions  (Epilepsy),  in  Comprehensive  Textbook  of  Psychutry  795  (A. 
Freedman,  H.S.  Kaplan  &  H.I.  Kaplan  eds.  1967)  [the  full  text  is  hereinafter  cited  as 
Comprehensive  Textbook];  Laufer,  Brain  Disorders,  in  Comprehensive  Textbook, 
supra,  at  1450-52;  cf.  Violence,  supra  note  4,  at  70-71. 

At  this  point  we  are  plainly  faced  with  a  number  of  difficulties.  There  are 
severe  problems  of  diagnosis  of  this  clinical  entity  (if  such  it  is):  how,  after  all,  does 
one  verify  that  what  appears  to  be  violent,  assaultive  volitional  behavior  is  in  fact 
"non-conscious"  or  "automatic"?  For  completeness,  it  should  be  noted  at  this  point 
that  the  disease,  as  already  observed,  may  not  be  precisely  correlated  with  clearly 
defined  dysfunctional  areas  of  the  brain  (cf.  note  319  infra);  and  that  the  surgical  or 
ESB  procedures  remain  experimental:  they  have  not  been  established  to  be  sound 
methods  of  therapy  for  the  control  of  the  disease.  The  definitional  problem  was 
squarely  raised  in  DHEW,  supra  at  6: 

If  an  apparent  focus  [in  the  brain]  of  seizure  activity  is  found,  and  if  this 
seizure  activity  appears  to  correlate  with  outbursts  of  aggressive  behavior, 
then  a  small  lesion  may  be  made  to  destroy  tissue  at  the  seizure  focus. 
Ideally,  this  restricted  lesion  will  stop  the  seizure  activity  at  its  source. 
Whether  or  not  this  surgical  procedure  constitutes  "psychosurgery"  as  defined 
in  the  beginning  of  this  paper  [quoted  supra  this  note]  is  debatable.  Although 
the  surgery  is  done  to  treat  aggressive  behavior,  it  is  primarily  intended  to 
stop  the  seizure  activity  of  the  brain. 

...  [Tjhere  remains  some  question  as  to  whether  seizure  activity  in  the 
brain  is  directly  responsible  for,  or  even  correlated  with  aggressive  behavior. 
There  are  no  firm  scientific  data,  either  from  animal  or  human  studies,  to 
demonstrate  a  close  relationship  between  either  focal  or  generalized  seizures 
and  aggression.  .  .  . 
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The  definitional  problem  is  even  worse  than  is  suggested  by  the  DHEW  paper,  how- 
ever, for  (as  noted  before)  the  "aggressive  behavior"  may  in  fact  not  be  "behavior" 
at  all,  but  non-conscious,  non-volitional  movements  (although  clearly  not  "seizures" 
or  "convulsions").  The  application  of  the  proposed  statutes  to  surgical  or  ESB  pro- 
cedures to  control  temporal  lobe  epilepsy,  in  light  of  these  considerable  empirical 
lacunae  in  our  knowledge  of  this  affliction,  probably  should  rest  on  case-by-case 
adjudications  which  would  focus  on  the  following  issues:  If  it  could  be  clearly 
established  that  a  person  suffering  from  one  or  more  forms  of  epilepsy  were  likely 
to  suffer  grand  mal  seizures,  or  that  the  dominant  component  of  repeated  violent 
"conduct"  were  in  fact  non-conscious  and  uncontrollable;  and  that  these  seizures  or 
outbursts  were  caused  by  an  identifiable  dysfunction  at  a  clearly  identified  locus  in  the 
brain;  and  that  surgical  or  ESB  procedures  were,  at  the  time  of  the  adjudication 
required  by  the  proposed  statutes,  reasonable  therapeutic  techniques  to  undertake  in 
controlling  the  effects  of  the  disease,  then  the  court  might  authorize  the  procedures 
as  "surgery  upon  the  brain"  for  the  primary  purpose  of  excising  a  clinically  identifiable 
disease  entity.  If  however,  these  conditions  did  not  hold,  the  only  reasonable  classifica- 
tion for  the  procedures  would  be  "psychosurgery,"  since  they  principally  would  be 
efforts  to  control  volitional  behavior.  Note  that  the  possibility  that  these  procedures 
would  be  experimental  does  not  decisively  foreclose  their  use:  they  might  be 
justifiable  and  reasonable  as  a  last-resort  treatment  (A.B.  2296,  §  2679;  Statute  I, 
§  12).  (As  indicated,  however,  the  medical  soundness  of  such  procedures  is 
questionable.  Cf.  DHEW,  supra,  at  4-8.)  It  may  be  that  this  statutory  scheme 
gives  away  too  much,  but  it  seems  unnecessary  to  pronounce,  at  this  time,  a  highly 
inflexible  rule  concerning  the  posited  disease  and  its  treatment.  See  generally  text 
and  notes  accompanying  notes  319-25  infra.  For  cases  cmd  discussion  of  psychomotor 
epilepsy,  automatism  and  impaired  consciousness,  see  S.  Kadish  &  M.  Paulsen, 
Criminal  Law  and  its  Processes:    Cases  and  Materuls  593-97  (2d  ed.  1969). 

Since  tumors  and  clots  seem  to  be  reasonably  well-defined  entities  (see  Stedman's 
Medical  Dictionary,  supra  note  3,  at  1342,  262),  well-established  surgical  techniques 
for  dealing  with  them  probably  should  be  tolerated,  and  such  surgery  is  therefore 
permitted  under  A.B.  2296  and  Statute  I;  these  procedures  are  not  "psychosurgery" 
under  the  current  definition,  although  they  are  forms  of  organic  therapy  under  these 
statutes. 

The  definition  of  "psychosurgery"  is  again  strained  by  the  possibility  of  tumors 
producing — or  thought  to  be  producing — striking  behavioral  effects.  Tumors  of  the 
brain's  limbic  system,  for  example,  have  been  thought  to  be  responsible  for  "un- 
controllable eruption[s]  of  violence."  Violence,  supra  note  4,  at  58-59.  Surgery  to 
excise  them  is  arguably  done  "principally  for  purposes  of  altering  or  controlling 
mentation  and  behavior."  If,  however,  the  procedure  is  aimed  at  a  well-defined  ab- 
normal entity  within  the  brain,  such  as  a  tumor  or  clot,  one  may  as  easily  regard  the 
procedure  as  one  which  is  primarily  directed  toward  the  removal  of  a  diseased  portion 
of  the  body  which  threatens  the  person's  physical  health  and  which  happens  also  to 
have  a  substantial  impact  upon  his  behavior  and  mentation.  Since  this  Article  is  not 
a  venture  into  the  nice  analysis  of  intent  and  purpose,  we  will  leave  the  point  by 
suggesting  that  tested  surgical  procedures  for  dealing  with  readily  identifiable  gross 
physical  abnormalities  on  or  in  the  brain,  while  subject  to  rigorous  judicial  scrutiny  to 
insure  (among  other  things)  that  these  procedures  are  not  being  used  as  covers  for 
objectionable  forms  of  mind/behavior  control,  should  not  flatly  be  banned  for  use  on 
confined  incompetents.  Any  surgery  which  does  not  meet  this  standard  should  be 
regarded  as  "psychosurgery"  within  the  present  definition. 

See  generally  Hodson,  Reflections  Concerning  Violence  and  the  Brain,  9  Crim.  L. 
Bull.  684  (1973)  (expressing  doubts  concerning  the  causal  relationship  between  "brain 
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conditioning  techniques^  are  now  available  for  extensive  use  by  the 
state  in  controlling  criminal,  sick  or  otherwise  aberrant  or  unwanted 
behavior.^      While   these   methods   of   control   ("organic   therapies")^ 


disease"  and  violence,  and  specifically  attacking  the  conclusions  in  Violence,  supra 
note  4).  Cf.  Mark,  Brain  Surgery  in  Aggressive  Epileptics,  3  Hast.  Center  Rep. 
1,  5  n.l  (Feb.  1973)  [hereinafter  cited  as  Mark]  (arguing  that  temporal  lobectomy 
ought  never  to  be  performed  on  prisoners  because  of  difficulties  in  securing  informed 
consent).  Compare  the  discussion  supra,  with  that  in  Kaimowitz  v.  Department  of 
Mental  Health,  supra,  at  10-11,  characterizing  temporal  lobectomy  as  "established 
therapy,"  along  with  surgical  treatment  for  Parkinson's  disease,  brain  tumors  and  clots. 
For  discussions  of  the  wide  variety  of  psychosurgical  procedures  (including  stereo- 
tactic surgery,  which  destroys  small,  precisely  selected  areas  of  brain  tissue  by  acti- 
vating implanted  electrodes)  and  their  varying  effects,  see  generally  Violence,  supra 
note  4,  at  69-91;  G.  Ulett,  A  Synopsis  of  Contemporary  Psychiatry  297-99  (5th 
ed.  1972)  [hereinafter  cited  as  Synopsis];  Greenblatt,  Psychosurgery,  in  Comprehensive 
Textbook,  supra  at  1291-95;  Grimm,  supra  at  6-10;  Holden,  Itil  &  Hofstatter,  Pre- 
frontal Lobotomy:  Stepping-Stone  or  Pitfall?,  127  Am.  J.  Psychiat.  591  (Nov.  1970) 
[hereinafter  cited  as  Holden].  See  also  Mark,  supra  at  1;  Solomon,  Clinical  Neurology 
and  Neuropathology,  in  Comprehensive  Textbook,  supra  at  461-62  (surgical  correction 
of  Parkinson's  disease);  DHEW,  supra;  Holden,  Psychosurgery:  Legitimate  Therapy  or 
Laundered  Lobotomy?,  179  Sci.  1109  (Mar.  16,  1973)  [hereinafter  cited  as  Legitimate 
Therapy^ 

6.  See  note  8  infra  for  explication  of  the  term  organic  therapy. 

Conditioning  refers  to  the  process  of  systematically  varying  environmental  condi- 
tions in  order  to  alter  behavioral  patterns.  See  generally  C.  Ferster  &  M.  Perrott, 
Behavioral  Principles  524  (1968)  [hereinafter  cited  as  Ferster  &  Perrott].  This 
process  should  be  distinguished  from  what  will  be  referred  to  here  as  direct  psychotropic 
intervention.  The  latter  directly  effects  changes  in  mentation  {see  note  14  infra,  de- 
fining mentation)  through  the  use,  e.g.,  of  drugs,  ESB,  or  psychosurgery.  See  note 
1  supra.  Cf.  R.K.  Schwitzgebel,  Limitations  on  the  Coercive  Treatment  of  Offenders, 
8  Crim.  L.  Bull.  267,  272  (1972)  [hereinafter  cited  as  Limitations],  which  contrasts 
alteration  of  "the  patient's  environment  to  change  his  behavior"  with  that  of  "sub- 
jective feelings"  and  "thoughts"  which  are  not  "the  major  objects  of  intervention" 
in  the  former  process.  Cf.  also  A.  Burgess,  A  Clockwork  Orange  (Ballantine  ed. 
1962)  [hereinafter  cited  as  A  Clockwork  Orange],  which  purported  to  depict  a  con- 
ditioning program  by  using  an  emetic  drug  as  a  stimulus  for  behavior  modification. 
The  object  was  to  control  the  aggressive  urges  of  the  character  Alex.  Had  a  psycho- 
tropic drug  or  ESB  been  used  directly  to  inhibit  or  block  aggressive  urges,  without 
the  mediation  of  producing  pain  or  nausea  as  stimuli  to  "learning,"  that  procedure 
would  have  constituted  direct  psychotropic  intervention. 

On  conditioning,  see  generally  A.  Bandura,  Principles  of  Behavior  Modifica- 
tion (1969)  [hereinafter  cited  as  Bandura];  S.  Rachman  &  J.  Teasdale,  Aversion 
Therapy  and  Behavior  Disorders  (1969);  B.F.  Skinner,  Science  and  Human  Be- 
havior (1953). 

7.  See  generally  Physical  Control,  supra  note  4;  R.  Gorney,  The  Human 
Agenda  251-74  (1972);  J.  Katz,  Experimentation  With  Human  Beings  chs.  6,  7 
(1972)  [hereinafter  cited  as  Katz];  London,  supra  note  1;  Psychotechnology:  Elec- 
tronic Control  of  Mind  and  Behavior  (R.L.  Schwitzgebel  &  R.K.  Schwitzgebel  eds. 
1973);  Psychotropic  Drugs  in  the  Year  2000:  Use  by  Normal  Humans  (W.  Evans 
&  N.  Kline  eds.  1971);  A.  Rosenfeld,  The  Second  Genesis:    The  Coming  Control 
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have  already  brought  substantial  knprovements  in  the  treatment  of 
mental  illness,^  they  portend  substantial  danger  for  personal  freedom. 
Some  of  these  therapies  have  already  been  used  on  various  occasions 


OF  Life  pt.  in  (1968);  L.  Tribe,  Channeling  Technology  Through  Law  pt.  V 
(1973)  [hereinafter  cited  as  Tribe];  G.  Taylor,  The  Biological  Time  Bomb  ch.  5 
(1968);  M.H.  Shapiro,  Biotechnology  and  Law:  Cases,  Materials  and  Problems  ch.  II 
(unpublished  materials  on  file  at  University  of  Southern  California  Law  Library) 
[hereinafter  cited  as  Biotechnology];  Eiduson,  The  Biochemistry  of  Behaviour,  in  The 
Biological  Bases  of  Behaviour  164-70  (N.  Chalmers,  R.  Crawley  &  S.  Rose  eds. 
1971)  [hereinafter  cited  as  Eiduson];  Limitations,  supra  note  6;  M.H.  Shapiro,  The 
Uses  of  Behavior  Control  Technologies:  A  Response,  7  Issues  in  Crim.  55  (1972) 
[hereinafter  cited  as  Control  Technologies];  Symposium — Reflections  on  the  New  Bi- 
ology, 15  U.C.L.A.L.  Rev.  267-550  (1968);  Tribe,  Technology  Assessment  and  the 
Fourth  Discontinuity:  The  Limits  of  Instrumental  Rationality,  46  S.  Cal.  L.  Rev.  617, 
645-49  (1973);  Note,  Conditioning  and  Other  Technologies  Used  to  "Treat?"  "Reha- 
bilitate?" "Demolish?"  Prisoners  and  Mental  Patients,  45  S.  Cal.  L.  Rev.  616  (1972) 
[hereinafter  cited  as  Demolition];  Capron,  Book  Review,  73  Colum.  L.  Rev.  SQ'S, 
905-11  (1973);  Wexler,  Book  Review,  85  Harv.  L.  Rev.  1489  (1972). 

8.  Organic  Therapy  is  defined  in  A.B.  2296,  §  2670.5(c),  and  Statute  I,  §  2(c). 
The  expression  refers  to  procedures  which  affect  or  alter  through  electrochemical  or 
surgical  means  a  person's  thought  patterns,  sensations,  feelings,  perceptions,  and  menta- 
tion {see  note  14  infra)  or  mental  activity  generally;  or  to  conditioning  techniques 
using  the  effects  of  electrical  or  chemical  intervention  into  mental  functioning  as  part  of 
the  conditioning  program.  For  purposes  of  the  two  statutes  discussed  here,  the  expres- 
sion also  includes  conditioning  using  the  infliction  of  severe  physical  pain.  See  text 
accompanying  notes  11-13  infra,  for  a  description  of  the  aversive  conditioning  experi- 
ments using  the  drug  Anectine  in  California's  Clockwork  Orange  Groves.  Nonorganic 
modalities  of  therapy  include  a  wide  variety  of  techniques  described  by  a  plethora  of 
terms,  the  most  inclusive  of  which  is  probably  "psychotherapy."  Examples  are  psycho- 
analysis, group  therapy,  and  token  economies.  Concerning  token  economies,  which 
are  being  used  increasingly  in  mental  hospitals,  see  the  thorough  account  in  Wexler, 
Token  and  Taboo:  Behavior  Modification,  Token  Economies,  and  the  Law,  61  Calif. 
L.  Rev.  81  (1973)  [hereinafter  cited  as  Token  Economies].  Some  particularly  im- 
portant characteristics  of  organic  therapies  and  psychotherapy  are  illuminated  in  Katz, 
The  Right  to  Treatment — An  Enchanting  Legal  Fiction?,  36  U.  Chi.  L.  Rev.  755,  777 
(1969): 

Psychotherapeutic  techniques,  to  be  successful,  require  the  cooperation  of  the 
patient  though  the  nature  and  quality  of  this  cooperation  is  not  precisely 
known.  The  organic  therapies,  on  the  other  hand,  can  bring  about  changes, 
even  radical  changes,  in  a  patient's  behavior  without  his  cooperation.  They 
can  make  him  docile  and  agreeable  to  subsequent  interventions  that  are  at 
least  in  part  the  result  of  the  effects  introduced  by  chemical  or  physical 
agents.  They  can  cause  alterations  in  behavior  that  are  reversible  and  irre- 
versible. 

9,  See  E.  Remmen,  S.  Cohen,  K.  Ditman  &  J.  Frantz,  Psychochemotherapy: 
The  Physician's  Manual  6-7  (1962)  [hereinafter  cited  as  Remmen]:  "[Chemo- 
therapy] has  done  more  for  the  alleviation  of  mental  illness  than  any  other  single 
method  of  therapy  in  nearly  a  century."  Comprehensfve  Textbook,  supra  note  5,  at 
1251-77.  See  generally  London,  supra  note  1,  at  118;  N.  Munn,  L.  Fernald,  Jr. 
&  P.  Fernald,  Introduction  to  Psychology  (2d  ed.  1969)  (using  the  term  "soma- 
totherapy"  rather  than  "organic  therapy").  See  also  Hollister,  Choice  of  Antipsycho- 
tic Drugs.  127  Am.  J.  Psychiat.  186  (1970), 
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in  clearly  objectionable  ways  and  for  clearly  objectionable  purposes.^* 
Consider,  for  example,  the  experiments  in  aversive  conditioning^^  with 
the  drug  Anectine  performed  at  the  California  Medical  Facility  at  Vaca- 
ville  and  the  Atascadero  State  Mental  Hospital.  These  chilling  exer- 
cises, carried  out  on  unwilling  as  well  as  "consenting"  inmates,^^  were 
described  by  the  "therapists"  at  Vacaville  as: 

an  attempt  to  evaluate  the  effectiveness  of  an  aversive  treatment 
program  utilizing  Succinylcholine  (anectine)  as  a  means  of  sup- 
pressing such  hazardous  behavior  [e.g.,  repeated  assaults,  attempted 

10.  See  In  re  Owens,  No.  70J  21520  (Cook  County,  111.,  Cir.  Ct.,  County  Dep't, 
Juv.  Div.,  July  9,  1971).  There,  Thorazine  was  used  on  juveniles  without  careful 
medical  review,  without  investigation  of  less  intrusive  means  {see  text  section  111(B)(2) 
infra)  for  controlling  conduct,  and  perhaps  for  purely  punitive  purposes.  The 
court  foimd  that  Thorazine,  a  phenothiazine  antipsychotic  drug  (a  "major  tranquilizer") 
(W.  Cutting,  Handbook  of  Pharmacology  677  (4th  ed.  1969)  [hereinafter  cited  as 
Cutting])  was  "used  as  a  behavior  control  device  for  episodes  of  aggressive,  assaultive, 
and  destructive  behavior."  The  court  ordered  that  no  intramuscular  injection  of 
Thorazine  or  other  tranquilizer  be  administered  "except  as  part  of  a  treatment  for 
medical  or  emotional  illness  or  disorder."  It  also  ordered  that  no  such  drug  therapy 
could  be  given  unless  there  had  been  a  prior  attempt  to  control  the  juvenile  in  other 
ways,  and  unless  an  attempt  had  been  made  to  administer  the  drug  orally  with  his 
consent.  Presumably,  if  all  these  conditions  were  met  the  drug  could  be  forcibly  ad- 
ministered intramuscularly.  If  administered  intramuscularly,  the  effects  of  Thorazine 
are  somewhat  more  potent  and  occur  more  rapidly  than  if  administered  orally.  The 
effects  of  such  an  injection  will  last  from  4  to  6  hours.  Telephone  interview  with 
Jerome  E.  Jacobson,  M.D.,  Clinical  Director,  Gateways  Hospital  and  Community  Mental 
Health  Center,  Los  Angeles,  Nov.  12,  1973.  For  a  discussion  of  the  antipsychotic  and 
tranquilizing  effects  of  phenothiazine  drugs,  see  Longo,  supra  note  3,  at  10-35.  For  a 
discussion  of  the  distinction  between  "major"  or  "strong"  tranquilizers,  and  "minor"  or 
"weak."  tranquilizers,  see  London,  supra  note  1,  at  119-20.  See  generally  Irwin,  A 
Rational  Framework  for  the  Development,  Evaluation,  and  Use  of  Psychoactive  Drugs, 
124  Am.  J.  PsYCHiAT.  1,  6  (Supp.  Feb.  1968)  [hereinafter  cited  as  Irwin].  The  term 
"antipsychotic  drugs"  generally  does  not  include  the  antidepressants.    Id.  chs.  1-2. 

See  generally  Rundle,  The  Dilemma  of  a  Prison  Doctor,  2  Hast.  Center  Rep. 
7,  8-9  (Nov.  1972),  describmg  the  use  of  Prolixin  (another  antipsychotic  phenothia- 
zine drug,  see  Cutting,  supra  at  679)  in  California  prisons  as  a  custodial  control  de- 
vice. The  prisoners  are  said  to  "quite  uniformly  believe  it  is  used  far  more  as  a  means 
of  controlling  behavior  that  is  unacceptable  to  the  prison  administration  than  as  a 
means  of  relieving  psychiatric  symptoms."  2  Hast.  Center  Rep.  at  8.  Rundle  con- 
cludes that  during  his  practice  in  the  prisons  the  administration  of  Thorazine  and  similar 
drugs  "seemed  an  unwarranted  invasion  of  a  man's  mind,  desperate  in  its  attempt  to  deal 
with  an  impossibly  stressful  environment."  Id.  at  9.  See  also  St.  Louis  Post-Dispatch, 
Oct.  26,  1971,  at  8 A,  col.  7. 

11.  On  the  particular  meanings  of  "aversion  therapy,"  "operant"  and  "classical" 
conditioning,  see  American  Psychiatric  Ass'n,  A  Psychiatric  Glossary  13-14,  22- 
23  (3ded.  1969). 

12.  Mattocks  &  Jew,  Assessment  of  an  Aversive  Treatment  Program  with  Ex- 
treme Acting-Out  Patients  in  a  Psychiatric  Facility  for  Criminal  Offenders  5  (unpub- 
lished manuscript  prepared  for  Dep't  of  Corrections,  on  file  with  the  University  of 
Southern  California  Law  Library,  undated)  [hereinafter  cited  as  Mattocks  &  Jew]. 
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suicide].  The  drug  .  .  .  was  selected  for  use  as  a  means  of  provid- 
ing an  extremely  negative  experience  for  association  with  the  be- 
havior in  question.  Succinylcholine,  when  injected  intramuscu- 
larly, results  in  complete  muscular  paralysis  including  temporary 
respiratory  arrest.  Onset  of  effects  are  rapid  and  the  reaction  can 
be  controlled  by  amount  injected.  It  avoids  many  of  the  stren- 
uous features  which  characterize  other  chemical  aversion  proce- 
dures .  .  .  ,  allows  for  more  precise  control  temporally,  and  is  al- 
most free  of  side  effects.  It  was  hypothesized  that  the  associa- 
tion of  such  a  frightening  consequence  (respiratory  arrest,  mus- 
cular paralysis)  with  certain  behavioral  acts  would  be  effective  in 
suppressing  these  acts.  .  .  . 

How  severe  is  the  anectine  experience  from  the  point  of  view 
of  the  patient?  Sixteen  likened  it  to  dying.  Three  of  these  com- 
pared it  to  actual  experiences  in  the  past  in  which  they  had  almost 
drowned.  The  majority  described  it  as  a  terrible,  scary,  experi- 
ence.^^ 

Such  gross  assaults  upon  personal  autonomy  should  dispatch  any  no- 
tions that  officialdom  in  general  or  the  medical  profession  in  particular 
can  safely  be  left  to  their  own  devices  in  determining  the  nature  of 
and  occasions  for  intervention  in  human  mentation^*  for  purposes  of 
achieving  mind/behavior  control.^^ 


13.  W.  at  3,  15.  In  many  cases,  the  drug  was  administered  without  the  imnate's 
consent. 

A  few  subjects  were  given  the  anectine  treatment  following  the  occurrence  of 
an  episode  of  aggressive  acting-out  without  prior  warning  that  they  would 
receive  such  a  treatment.  ...  On  five  patients,  consent  was  not  received 
from  the  patient  himself,  but  was  granted  by  the  institution's  Special  Treat- 
ment Board.  Thus,  five  patients  were  included  in  the  treatment  program 
against  their  will. 
Id.  at  3-5. 

14.  Mentation  refers  to  cognition,  understanding,  perception,  emotion — loosely, 
any  mental  functioning  or  activity.  (This  does  not,  for  present  purposes,  include  the 
regulation  of  the  body's  autonomic  functions  for  which  the  brain  is  principally  respon- 
sible). See  LoNGO,  supra  note  3,  at  179;  Webster's  New  Third  International  Dic- 
tionary (1966). 

15.  The  term  "mind/behavior  control"  is  used  here  to  avoid  the  classical  philo- 
sophical dispute  known  as  the  "mind-body  problem."  See  J.  Hospers,  An  Introduc- 
tion TO  Philosophical  Analysis  ch.  6  (2d  ed.  1967)  [hereinafter  cited  as  Hospers]. 
For  convenience,  however,  the  terms  "behavior  control"  and  "mind  control"  will  be 
used  here  interchangeably. 

The  term  "behavior  modification"  should  not  be  used  as  a  term  generally  equiva- 
lent to  "mind/behavior  control."  "Behavior  modification"  is  a  term  of  art  used  by 
particular  schools  of  therapists  interested  primarily  in  conditioning  techniques  for 
learning  and  altering  behavior.  Third  Annual  Southern  California  Conference  on  Be- 
havior Modification,  Announcement  Bulletin  (Oct.  8-10,  1971);  Demolition,  supra  note 
7,  at  626.  See  Urban  &  Ford,  Behavior  Therapy,  in  Comprehensive  Textbook,  supra 
note  5,  at  1217-24.    See  generally  Bandura,  supra  note  6, 
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Psychosurgery  is  another — rather  more  drastic — organic  therapy 
which  has  recently  been  performed  on  prisoners  in  California.^®  Three 
inmates  of  Vacaville  underwent  a  procedure  known  as  stereotactic  sur- 
gery, which  destroys  selected  areas  of  brain  tissue — in  these  cases,  por- 
tions of  their  amygdalas.^^  Psychosurgery,  in  any  of  its  forms,  is  an 
irreversible  procedure  which  may  result  in  substantial,  permanent  and 
perhaps  severely  dysfunctional  effects  on  mentation.  While  it  has, 
from  time  to  time,  received  favorable  scientific  reviews,  its  "thera- 
peutic" value  is  seriously  in  doubt.  ^^ 

Projected  applications  of  behavior  control  technologies^'  are  re- 

16.  A  California  prison  hospital  has  experimented  with  brain  surgery  to  con- 
trol violent,  aggressive  spasms  of  inmates  it  describes  as  "brain  damaged." 

.  .  .  Three  inmates  with  a  history  of  episodic  seizures  of  uncontrollable  vio- 
lence, apparently  caused  by  brain  damage,  had  portions  of  their  amygdalas 
destroyed  by  a  relatively  new  and  sophisticated  technique  known  as  stereotaxic 
surgery. 

According  to  prison  officials,  all  three  inmates — in  their  lucid  moments 
— granted  consent  to  the  operations,  as  did  members  of  their  families.  (This 
could  not  be  verified,  since  access  to  medical  records  was  denied.)  Further- 
more, according  to  L.J.  Pope,  a  retired  Navy  doctor  who  is  superintendent  of 
Vacaville,  the  subjects  were  quite  anxious  to  be  helped. 

Aarons,  Brain  Surgery  Is  Tested  on  3  California  Convicts,  Wash.  Post,  Feb.  25,  1972, 

§  A,  at  1,  col.  7  [hereinafter  cited  as  Aarons]. 

17.  Id.  The  amygdaloid  system  is  part  of  the  brain's  limbic  system,  which  has 
substantial  governance  over  certain  sorts  of  instinctive  behavior,  e.g.,  "feeding,  drink- 
ing, defense-flight  reactions,  aggression,  sexual  and  probably  maternal  responses, 
grooming,  and  temperature  regulation."  Doty,  Limbic  System,  in  Comprehensive 
Textbook,  supra  note  5,  at  125.  Doty  states  that  stimulation  of  the  limbic  system 
"often  produces  motivational  effects  (either  avoidance  or  approach)  of  overjxjwering 
intensity,  and  lesions  in  the  limbic  system  commonly  effect  a  profound  derangement 
of  basic  behavior."    Id. 

18.  See  text  accompanying  note  319  infra. 

19.  The  intense  research  into  matters  of  the  brain  and  behavior  reflects  a  par- 
ticular application  of  what  might  be  termed  the  "bioelectrochemical  hypothesis."  With 
respect  to  mentation  and  behavior  the  thesis  is  that  there  is  a  causal  relationship  be- 
tween mentation  and  behavior  on  the  one  hand,  and  the  electrical  and  chemical  ac- 
tivity of  the  brain  on  the  other.  Thus,  the  assumption  is  that  various  procedures 
{e.g.,  ESB,  administration  of  psychotropic  drugs,  psychosurgery)  will  produce  predict- 
able, replicable  results  in  the  form  of  mentation  and  behavior,  and  that  any  mentation 
and  behavior  may  be  affected  or  altered  by  some  array  of  techniques  for  organic 
intervention  into  the  brain  and  nervous  system.  See  Violence,  supra  note  4,  at  vii: 
"The  principal  thesis  of  this  book  evolves  from  the  concept  that  human  behavior,  in- 
cluding violent  assaultive  action,  is  an  expression  of  the  functioning  brain."  See  also 
R.  Gerard,  quoted  in  Remmen,  supra  note  9,  at  32  (1962):  "Behind  every  crooked 
thought  there  lies  a  crooked  molecule."  See  generally  Boulton,  Biochemical  Research 
in  Schizophrenia,  231  Nature  22  (May  7,  1971);  Horn  et  al..  Experience  and  Plas- 
ticity in  the  Central  Nervous  System,  181  Sci.  506  (Aug.  10,  1973). 

Practitioners  of  the  various  sorts  of  control  technologies  have  engaged  in  vigorous 
disputes  over  whether  they  are  employing,  or  should  be  employing,  a  "disease"  or 
"medical"  model  in  the  decision-making  process  of  appraising  mentation  and  behavior 
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fleeted  in  detailed  proposals  for  making  the  release  of  prisoners  and 
mental  patients  contingent  upon  their  acceptance  of  implantation  of 
electrodes  both  for  direct  control  of  behavior  and  for  monitoring,^®  or 
upon  their  agreement  to  use  psychotropic  drugs  in  prescribed  ways.^* 
We  are  thus  faced  with  the  prospect  of  having  significant  numbers  of 
people  who,  although  appearing  to  be  "free"  (they  are,  after  all,  not 
behind  bars  or  in  padded  cells),  are  subject  either  to  the  control  of 
remote,  external  monitors  who  can  alter  psyches  electronically,  or  to 
the  influence  of  powerful  psychoactive  agents  which  constantly  regulate 
mental  functioning.^^ 

There  is  clear  evidence  that  these  and  other  organic  behavior  con- 
trol techniques  have  been  endorsed  and  recommended  for  use  on  pris- 
oners and  mental  patients.  Witness  the  specific  recommendation  of 
California's  Director  of  Corrections  that  psychosurgery  be  used  on  vio- 
lent prisoners;"^  the  increasing  pressures  for  the  use  of  organic  ther- 

and  determining  how  to  alter  or  control  them.  See  generally  Biotechnology,  supra 
note  7,  at  172-74.  See  discussion  in  note  205  infra;  Token  Economies,  supra  note  8, 
at  83  n.l3;  Demolition,  supra  note  7,  at  626-27.  Cf.  United  States  v.  Brawner,  471 
F.2d  969,  995  (D.C.  Cir.  1972). 

20.  R.L.  Switzgebel,  Development  and  Legal  Regulation  of  Coercive  Behavior 
Modification  Techniques  with  Offenders  (NIMH  Center  for  Study  of  Crime  &  Delin- 
quency, Feb.  1971);  Ingraham  &  Smith,  The  Use  of  Electronics  in  the  Observation 
and  Control  of  Human  Behavior  and  Its  Possible  Use  for  Rehabilitation  and  Parole, 
7  Issues  in  Crim.  35  (1972)  [hereinafter  cited  as  Ingraham];  R.L.  Schwitzgebel,  7^- 
sues  in  the  Use  of  an  Electronic  Rehabilitation  System  with  Chronic  Recidivists,  3  Law 
&  Soc'y  Rev.  597  (1969);  Note,  Anthropotelemetry:  Dr.  Schwitzgebel' s  Machine, 
80  Harv.  L.  Rev.  403  (1966)  [hereinafter  cited  as  Machine].  See  generally  London, 
supra  note  1,  at  136-37,  139-42.  Cf.  Singer,  Psychological  Studies  of  Punishment,  58 
Calif.  L.  Rev.  405  (1970).  See  also  Limitations,  supra  note  6,  which  is  an  abridgment 
of  R.L.  Schwitzgebel's  NIMH  paper,  supra. 

21.  Cf.  Editor's  Note  to  Resnick,  The  Use  of  Psychotropic  Drugs  with  Criminals, 
in  Psychotropic  Drugs  in  the  Year  2000  125  (W.  Evans  &  N.  Klme  eds.  1971).  Cf. 
L.A.  Times,  May  8,  1971,  pt.  I,  at  22,  col.  1. 

22.  Collisions  among  various  "freedoms"  abound  when  the  use  of  organic  thera- 
pies is  contemplated,  e.g.,  freedom  from  confinement  vs.  freedom  from  intrusion  into 
mental  functioning;  and  present  freedom  from  coerced  therapy  at  the  expense  of  long 
run  freedom  from  madness  and  hence  greater  personal  autonomy.  See  discussion  in 
text  sections  IV-V  infra. 

23.  Letter  from  R.  Procunier,  Director  of  the  Dep't  of  Corrections,  to  Robert 
L.  Lawson,  Executive  Officer,  California  Council  on  Criminal  Justice,  Sept.  8,  1971,  in 
Rough  Times  204  (J.  Agel  ed.  1973).  The  letter  indicates  that  it  is  a  "letter  of  in- 
tent" proposing  neurosurgical  treatment  of  violent  inmates,  and  proposes  that 

surgical  and  diagnostic  procedures  would  be  performed  to  locate  centers  in 
the  brain  which  may  have  been  previously  damaged  and  which  could  serve 
as  the  focus  for  episodes  of  violent  behavior.  If  these  areas  were  located  and 
it  was  verified  that  they  were  indeed  the  source  of  aggressive  behavior, 
neurosurgery  would  be  performed,  directed  at  the  previously  found  cerebral 
foci. 
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apies  and  conditioning  techniques  ;^^  and  the  proposals  for  extensive 
neurobiological  screening  and  preventive  treatment. ^^ 

These  current  and  projected  developments  rather  strongly  suggest 
that  legislatures  and  courts  should  bring  under  their  aegis  the  problem 
of  controlling  the  use  of  behavior  control  technologies.^^  Such  reg- 
ulation ought  to  insure  that  rigorous  restraints  are  placed  on  any  state 
efforts  toward  mental  "demolition"-^  masquerading  as  "therapy."  To 
do  so  without  jeopardizing  the  plainly  admirable  goals  of  curing  or 
arresting  severe  mental  illness — and  thereby  achieving  some  measure 
of  benefit  to  the  victim/patient/prisoner,  and  some  measure  of  public 
protection  and  benefit — is  the  critical  legislative  task  to  which  this 
Article  is  addressed. 

Id.  at  205.    See  also  L.A.  Times,  Sept.  26,  1971,  §  A,  at  29,  col.  4: 

A  state  agency's  proposal  to  alter  the  personalities  of  violent  California 
prison  inmates  by  brain  surgery  has  been  turned  down.  .  .  . 

.  .  .  There  was  no  indication  of  whether  it  would  have  been  voluntary  or 

involuntary. 

A  later  news  report  indicates  that  prisoners  "would  undergo  brain  surgery  on  a 
voluntary  basis."  L.A.  Times,  Dec.  29,  1971,  pt.  I,  at  3,  col.  1.  See  generally  the 
critical  editorial  on  brain  surgery  for  criminals  in  L.A.  Times,  Dec.  28,  1971,  pt.  II, 
at  6,  col.  1.  See  also  Psychosurgery  Critics  Prove  Hard  to  Mollify,  38  Medical  World 
News  38-39  (Apr.  14,  1972);  Auerback,  Psychosurgery  Raises  Fear  Among  Experts, 
L.A.  Times,  Dec.  28,  1972,  pt.  1,  at  26,  col.  1;  Aarons,  supra  note  16. 

24.  See  text  accompanying  notes  10-22  supra. 

25.  See  Violence,  supra  note  4,  at  160: 

[W]e  need  to  find  some  way  to  detect  those  individuals  with  brain  abnormali- 
ties who  are  unlikely  to  be  able  to  follow  .  .  .  [certain  basic]  standards  .... 
We  need  better  and  more  effective  methods  of  treating  them  once  we  have 
found  out  who  they  are.     Violence  is  a  public  health  program,  and  the  major 
thrust  of  any  program  dealing  with  violence  must  be  toward  its  prevention. 
See  also  Mark,  Sweet  &  Ervin,  Role  of  Brain  Disease  in  Riots  and  Urban   Vio- 
lence, 201  J. A.M. A.  895  (1967),  suggesting  that  urban  riots  may  have  been  caused  in  part 
by  "brain  dysfunction  in  the  rioters  who  engaged  in  arson,  sniping,  and  physical  assault." 
The  authors  go  on  to  recommend  studies  "to  pinpoint,  diagnose,  and  treat  those  people 
with  low  violence  thresholds  before  they  contribute  to  further  tragedies."    See  generally 
McCord,  Book  Review,  13  Stan.  L.  Rev.  210   (1960). 

One  of  the  latest  proposals  apparently  contemplating  the  use  of  organic  therapies 
and  neurobiological  screening  as  steps  in  large-scale  programs  for  the  prevention  of 
violence  is  that  of  the  Health  and  Welfare  Agency  of  the  State  of  California.  In  a 
document  entitled  Center  for  the  Reduction  of  Life  Threatening  Behavior  (Cal.  Health 
&  Welf.  Agency,  undated),  the  authors  propose  that  this  Center 

explore  the  causation,  identification,  prevention,  control,  and  reduction  of 
those  individual  and  social  factors  which  contribute  to  violent  behavior. 
Areas  of  attention  will  include  behavioral  disorders,  psychopathology,  homi- 
cide, child  abuse,  sexual  assault,  gang  behavior,  childhood  and  teen-age 
cruelty  and  violence. 
Id.  at  2. 

26.  See  A.B.  2296  m  Appendix  I.    See  also  the  Bills  cited  in  note  2  supra. 

27.  The  term  "demolition"  is  taken  from  A.  Bester,  The  Demolished  Man 
(Signet  ed.  1953). 
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II.     A  PRECIS  OF  THE  PROPOSED  ALTERNATIVE  STATUTES 

During  the  1973-74  session  of  the  California  Legislature,  Assembly- 
man Alan  Sieroty  introduced  legislation  (Assembly  Bill  (AB)  2296) 
to  control  the  use  of  organic  therapies  in  California  prisons.  ^^  (A 
more  comprehensive  draft  statute  (referred  to  hereafter  as  "Statute 
I")  is  contained  in  Appendix  I  along  with  AB  2296).  The  salient 
features  of  AB  2296  are  these.  (1)  It  records  the  proposition  that 
protection  of  the  integrity  of  thought  and  mentation  is  a  fundamental 
constitutional  right.  ^^  (2)  It  provides  that  informed  consent  is  a  nec- 
essary condition  for  the  administration  of  organic  therapies  upon  those 
having  the  capacity  for  such  consent,  except  for  electroconvulsive  ther- 
apy (ECT)  in  certain  emergencies. ^°  This  entails  that  the  state  cannot 
impose  organic  therapy  upon  anyone  who,  even  if  suffering  from  men- 
tal disturbance,  retains  his  capacity  to  decide  whether  to  submit  to 
therapy,  and  refuses  it.  Under  this  "per  se"  rule,  his  refusal  simply 
ends  the  matter.  (3)  It  provides  that  psychosurgery,  electrical  stim- 
ulation of  the  brain,  and  other  organic  therapies  (as  those  terms  are 
delimited  in  AB  2296)^^  require  judicial  authorization  in  every  in- 
stance^" (except  for  specified  uses  of  ECT^^).  The  purpose  of  the 
judicial  proceeding  is  to  determine  whether  informed  consent  has  in 
fact  been  obtained,  and  to  assess  the  medical  soundness  and  propriety 
of  the  proposed  therapy.  (4)  It  provides  that  if  a  prisoner  lacks  the 
capacity  for  informed  consent,  neither  psychosurgery  nor  ESB  may 
be  employed.^*  (We  thus  have  another  per  se  rule.^^)  (5)  It  sets 
forth  stringent  procedures  for  determining  when  organic  therapy  (other 
than  psychosurgery  or  ESB)  may  be  administered  to  those  lacking  the 
capacity  for  informed  consent.^'  (6)  It  explicates  the  central  concepts 
of  "organic  therapy"  and  "informed  consent,"  and  specifies  the  criteria 
and  procedures  required  for  determining  the  existence  or  lack  of  ca- 


28.  A.B.  2296  has  passed  the  Assembly  by  unanimous  vote  and  awaits  action 
by  the  Senate. 

29.  A.B.  2296,  §  2670.    The  parallel  section  in  Statute  I  is  section  1. 

30.  A.B.  2296,  §§  2670(c),  2671;  Statute  I,  §§  2(c),  3. 

31.  The  definitions  of  these  terms  differ  in  the  two  statutes. 

32.  A.B.  2296,  §  2670.5(a)(1);  Statute  I,  §  2(a)(1). 

33.  A.B.  2296,  §  2671;  Statute  I,  §  3. 

34.  A.B.  2296,  §  2670.5(b);  Statute  I,  §  2(b). 

35.  Unless  otherwise  specified,  references  herein  to  the  "per  se"  rule  designate 
the  prohibition  against  treatment  over  the  objection  of  persons  having  the  capacity  for 
informed  consent. 

36.  A.B.  2296,  §§  2675-79;  Statute  I,  §§  8-12. 
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pacity  for  informed  consent,  and  the  procedures  for  securing  such  con- 
sent. ^'^ 

Statute  I  goes  beyond  AB  2296  by  including  within  the  definition 
of  "organic  therapy"  the  use  of  all  the  several  kinds  of  psychotropic 
drugs,  and  by  extending  coverage  of  the  statute's  provisions  to  persons 
involuntarily  confined  in  mental  hospitals.^^  While  Statute  I  requires 
that  a  person  with  the  capacity  for  informed  consent  must  give  such 
consent  as  a  precondition  for  administration  of  these  drugs,  when  this 
consent  is  given  prior  judicial  authorization  is  not  required  because 
chemotherapy,   in  general,   is  less  intrusive^®  than  psychosurgery   or 

37.  A.B.  2296,  §§  2672-73;  Statute  I,  §§  4-5. 

38.  As  originally  drafted,  A.B.  1542  (the  predecessor  of  A.B.  2296)  covered 
certain  uses  of  psychotropic  drugs,  and  also  applied  to  institutions  under  the  control 
of  the  Department  of  Mental  Hygiene  (DMH)  as  well  as  the  Department  of  Cor- 
rections (DOC).  Because  DMH  wished  to  undertake  its  own  study  of  the  problems 
of  abuse  of  patients'  rights,  coverage  of  the  statute  was,  at  least  for  the  time,  re- 
stricted to  correctional  facilities.  Since  then  Assemblyman  Frank  Lanterman  has  in- 
troduced A.B.  47,  now  signed  into  law,  which  regulates  psychosurgery  in  state  mental 
health  facilities,  and  DMH  has  filed  a  report  on  the  status  of  patients'  rights,  accom- 
panied by  a  set  of  proposed  interpretations  of  California  Welfare  &  Institutions  Code, 
§§  5325(f)  and  (g),  dealing  with  shock  treatment  and  psychosurgery,  respectively.  See 
discussion  in  Task  Force  on  Patients'  Rights,  Report  to  William  Mayer,  M.D.,  Chief 
Deputy  Director,  Professional  Programs,  Dep't  of  Mental  Hygiene,  submitted  Novem- 
ber 24,  1972.  A.B.  47  is  discussed  in  Appendix  H;  the  report  is  excerpted  in  Appendix 
III. 

It  should  be  emphasized  that  neither  of  these  changes  from  the  original  version 
of  A.B.  1542  was  made  because  it  was  doubtful  that  there  were  significant  constitu- 
tional rights  against  the  compulsory  administration  of  psychotropic  drugs  upon  pris- 
oners, or  against  the  use  of  organic  therapies  generally  upon  mental  patients.  The 
basic  constitutional  analysis  in  this  Article  applies  to  all  organic  therapies  and  to  all 
persons  involuntarily  confined. 

39.  The  term  "intrusive"  as  used  here  refers  solely  to  the  nature  of  the  effects 
of  a  therapy  (or  indeed  conduct  generally)  upon  mentation.  The  criteria  of  intrusiveness 
are  discussed  at  length  in  the  text  accompanying  notes  69-99  infra.  The  concept  involved 
is  a  crucial  element  of  the  constitutional  analysis  ventured  here,  and  is  therefore  essen- 
tial to  the  interpretation  of  A.B.  2296  and  Statute  I.  In  order  to  prevent  confusion, 
the  phrase  "less  onerous  alternative"  will  be  used  in  describing  what  measures  may 
be  used  by  a  state  in  furthering  a  compelling  interest  at  the  expense  of  a  fundamental 
right.  The  frequently  used  equivalent  phrase — "less  intrusive  alternative" — will  be 
avoided,  because  of  the  special  meaning  given  to  "intrusive"  in  this  Article.  The 
constitutional  analysis  of  the  protection  of  mentation  will  be  ventured  in  the  text,  sec- 
tions III  &  IV  infra. 

Although  "intrusiveness"  is  defined  by  reference  to  the  effects  of  a  therapy  or 
procedure  upon  mentation  and  behavior  rather  than  by  reference  to  physical  invasion 
of  the  person,  the  present  article  is  concerned  primarily  with  organic  therapies,  defined 
supra  note  8,  which  pose  the  greatest  danger  to  fundamental  constitutional  rights.  "Or- 
ganic therapy"  comprehends  "intrusions"  by  chemicals,  electrodes,  scalpels,  ultrasonic 
waves  {see  Greenblatt,  Psychosurgery,  in  Comprehensive  Textbook,  supra  note  5,  at 
1293),  or  electrical  or  chemical  shocks.  This  author  is  perfectly  aware  of  the  likeli- 
hood that  nonorganic  therapies  or  procedures — psychoanalysis,  sensory  deprivation — 
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certain  other  organic  therapies.  Furthermore,  Statute  I  permits  the 
use  of  drug  therapy  upon  persons  lacking  the  capacity  for  informed 
consent,  in  accordance  with  strmgent  provisions  which  govern  the 
determination  that  such  capacity  is  lacking  and  which  require  that 
the  proposed  chemotherapy  be  medically  sound. 

This  Article  will  review  the  purposes  and  rationales  of  various 
critical  sections  of  the  alternative  statutes,  and  will  attempt  to  limn  some 
of  the  major  legal  and  moral  issues  at  stake  in  deciding  whether  and 
how  to  use  the  behavior  control  technologies  described  here. 

The  principal  goals  of  AB  2296  and  Statute  I  are  (1)  to  provide 
a  buffer  against  the  power  of  the  state  to  control  behavior,  and  (2)  to 
do  so  without  simultaneously  ruining  the  possibility  of  restoring  dis- 
turbed inmates  to  functionality  and  freedom.  Too  strmgent  restric- 
tions or  prohibitions  on  the  use  of  organic  therapies  can  plunge  us  into 
a  Catch-22-like  dilemma:  "You  may  use  any  therapy  you  wish,  as  long 
as  it  doesn't  work;  if  it  works,  it  is  forbidden."""  The  conflicting  aims 
of  freedom  from  madness  and  freedom  from  state  incursions  upon  per- 
sonal autonomy  are  substantially  accommodated  by  the  requnement 
of  informed  consent.  Prisoners  who  competently  reject  organic  ther- 
apies will  be  free  of  them;  those  who  give  their  informed  consent  may 
venture  such  therapies;  and  those  who  lack  the  capacity  for  informed 
consent  are  guaranteed  an  informed  adjudication  which  is  intended  to 
restrain  the  arbitrary  or  improper  exercise  of  the  state's  power. 

The  power  to  coercively  apply  organic  therapies  is  as  awesome 
and  dangerous  a  power  as  any  state  may  possess  (planet-destroying 
capabilities  aside).  As  already  suggested,  however,  these  therapies 
represent  the  most  effective  (and  intrusive''^)   medical  advances  we 


produce  specific  bioelectrochemical  effects  and  so  could  be  considered  physical  intru- 
sions; but  ordinary  language,  and  the  constitutionally  mandated  rationale  of  the  stat- 
utes discussed  here,  amply  sustain  the  distinction  drawn.  Nothing  in  the  statutes, 
however,  forecloses  the  possibility  of  holding  some  nonorganic  procedure  to  be  so  in- 
trusive as  to  merit  first  amendment  or  "mental  privacy"  protection.  Cf.  Solomon,  Sen- 
sory Deprivation,  in  Comprehensive  Textbook,  supra  note  5,  at  254:  "Sensory  dep- 
rivation can  definitely  lead  to  deleterious  effects  on  the  psychological  functioning  of 
human  subjects."  Ordinary  psychotherapy,  however,  even  if  applied  with  powerful  ef- 
fect to  highly  susceptible  individuals,  does  not  seem  meet  for  such  constitutional  inter- 
diction, and  the  proposed  statutes  are  not  intended  to  prevent  every  effort  to  change 
one's  mind  or  ways  of  thinking,  nor  to  interrupt  communications  between  a  state  and 
its  confined  population. 

40.  The  "dilemma"  is  more  fully  explicated  in  text  accompanying  notes  170-71 

infra. 

41.  The  distinction  between  the  "effectiveness"  of  a  therapy  and  its  "intrusive- 
ness"  is  described  in  text  accompanying  notes  160-64  infra. 
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have  had  in  treating  mental  illness.  The  statutes  thus  have  to  balance 
freedom  from  coercive  therapy  against  freedom  from  the  debilitation 
of  mental  illness:  the  effect  of  organic  treatment  foregone  may  be 
as  destructive  of  human  liberty  and  potential  in  an  individual  case  as 
the  effect  of  enforced  treatment  in  another.  If  the  state  predicates  the 
use  of  organic  therapy  upon  the  securing  of  informed  consent,  and 
also  provides  for  stringent  procedures  regulating  the  use  of  such  ther- 
apy upon  those  lacking  the  capacity  for  such  consent,  it  will  have  taken 
a  major  step  toward  reconciling  both  freedoms. 

m.     THE  CONSTITUTIONAL  PROTECTION  OF  MENTATION 

A.     The  Presumptive  Immorality  of  Substitution  of  Judgment: 
A  Corollary  of  the  Value  of  Personal  Autonomy 

The  statutes  reflect  three  major  propositions.  The  fu*st  is  a  moral 
thesis:  it  is  prima  facie  (presumptively)  immoral  for  the  state  to  effect 
substantial  changes  in  a  person's  mentation^^  against  his  will.  That 
is,  mind  control  is  prima  facie  wrong  and  must  be  justified  on  moral 
grounds  adequate  to  overcome  the  presumption  of  immorality.  This 
proposition  is  simply  an  instance  of  the  general  moral  principle  of 
personal  autonomy  that  forcing  individuals  to  do  what  they  do  not 
wish  to  do,  or  preventing  them  from  doing  what  they  wish  to  do,  is 
prima  facie  wrong.^^     Such  coercion — whether  considered  mind  con- 

42.  "Mentation"  is  defined  in  note  14  supra.  The  changes  may  be  in  mood, 
cognition,  perception — indeed,  in  the  entire  complex  of  mental  functions  and  patterns 
which  make  up  "personality"  or  "character"  traits,  and  personal  identity  itself.  See 
generally  the  sources  cited  in  note  7  supra. 

43.  Cf.  H.L.A.  Hart,  Law,  Liberty  and  Morality  21-22  (1963) : 
[Restrictions  on  Liberty]  may  be  thought  of  as  calling  for  justification  for 
several  quite  distinct  reasons.  The  unimpeded  exercise  by  individuals  of  free 
choice  may  be  held  a  value  in  itself  with  which  it  is  prima  facie  wrong  to  in- 
terfere; or  it  may  be  thought  valuable  because  it  enables  individuals  to  exper- 
iment— even  with  living — and  to  discover  things  valuable  both  to  themselves 
and  to  others. 

Cf.  Hufstedler,  The  Directions  and  Misdirections  of  a  Constitutional  Right  of  Privacy, 
26  Rec.  A.B.C.N.Y.  546,  550-51  (1971).  But  see  J.M.R.  Delgado,  in  Physical  Manipula- 
tion of  the  Brain,  Hast.  Center  Rep,  11  (Spec.  Supp.  May,  1973)  [hereinafter  cited  as 
Delgado]:   "The  inviolability  of  the  brain   is  only  a  social  construct,  like  nudity." 

It  may  be  that  at  this  point,  faced  with  a  thesis  like  Dr.  Delgado's,  we  have 
reached  the  limits  of  rational  argumentation  because  of  unresolvable  differences  in 
values.  For  discussions  of  determining  when  such  limits  have  been  reached  and  how 
"resolution"  of  the  moral  disputes  might  be  effected,  see  K.  Baier,  The  Moral  Point 
OF  View:  A  Rational  Basis  of  Ethics  72-77  (1958);  J.  Hospers,  Human  Conduct 
ch.  11  (1961);  Feigl,  Validation  and  Vindication:  An  Analysis  of  the  Nature  and  the 
Limits  of  Ethical  Arguments,  in  Readings  in  Ethical  Theory  667,  675  (W.  Sellars  & 
J.  Hospers  eds.  1952);  Lucas,  On  Processes  for  Resolving  Disputes,  in  Essays  in  Legal 
Philosophy  167  (R.  Summers  ed.  1968). 
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trol  or  behavior  control — seems  aptly  described  by  the  expression  "sub- 
stitution of  judgment." 

The  second  proposition  is  that  this  moral  presumption  against 
enforced  substitution  of  judgment  is  embodied  in  and  informs  certain 
constitutional  provisions.^^ 

The  third  proposition,  derivable  in  part  from  the  second,  is  that 
the  Constitution,  through  both  its  protection  of  communication  under 
the  first  amendment  and  its  protection  of  privacy,  protects  freedom  of 
mentation*^  as  a  fundamental  right  which  cannot  be  abridged  except 
by  demonstrating  that  the  abridgment  is  necessary  to  further  a  com- 
pelling state  interest.  The  conclusion  that  the  state's  action  is  "neces- 
sary" implies  the  corollary  that  there  is  no  alternative  method  for  fur- 
thering that  interest  which  would  be  a  less  onerous  burden  upon  the 
fundamental  right. ^^ 

44.  The  proposition  will  be  verified  principally  by  analysis  of  the  first  amend- 
ment and  by  the  Constitution's  protection  of  privacy.  See  text  section  III.  See  gen- 
erally Ratner,  The  Function  of  the  Due  Process  Clause,  116  U.  Pa.  L.  Rev.  1048, 
1070  (1968),  arguing  that  the  limitations  on  governmental  power  effected  by  the 
due  process  clause  and  "residual  rights"  of  the  ninth  amendment  "sustains  individual 
autonomy  in  choice  of  goals.  It  preserves  for  each  person  optimal  freedom  to  deter- 
mine his  needs  and  the  ways  to  fulfill  them.  .  .  ." 

45.  The  first  amendment  argument  developed  in  the  text  at  notes  51-54  infra  was 
applied  in  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW 
(Wayne  County,  Mich.,  Cir.  Ct,  July  10,  1973)  excerpted  at  42  U.S.L.W.  2063  (July 
31,  1973).  The  case  will  be  discussed  more  fully  in  the  text  at  notes  55-60  infra  and 
note  275  infra.  This  case  also  applied  roughly  the  same  privacy  argument  tendered 
in  the  text  in  section  III(C)  infra. 

For  a  discussion  of  the  eighth  amendment's  ban  on  cruel  and  unusual  punishment 
as  applied  to  organic  therapies,  see  Demolition,  supra  note  7,  at  665-66.  This  amend- 
ment may  turn  out  to  be  of  considerable  import  in  assessing  the  permissibility  of  "in- 
novative" treatments.  In  People  v.  Anderson,  6  Cal.  3d  628,  646,  493  P.2d  880,  892, 
100  Cal.  Rptr.  152,  164,  cert  denied,  406  U.S.  958  (1972),  the  court,  holding  the  death 
penalty  to  be  "cruel  or  unusual  punishment"  within  the  meaning  of  Cal.  Const,  art.  I, 
§  6,  stated: 

We  do  not  interpret  the  constitutional  prohibition  of  cruel  or  unusual 
punishments  either  as  a  license  for  the  indefinite  continuance  of  all  punish- 
ments known  to  the  common  law  or  practiced  at  the  time  California  attained 
statehood,  nor  as  a  proscription  of  innovative  types  of  punishment  whose  pur- 
pose is  the  rehabilitation  or  reformation  of  criminal  offenders. 
Cf.  Knecht  v.  Gillman,  —  F.2d  —  (8th  Cir.   1973),  excerpted  at  42  U.S.L.W.  2342 
(Jan.  8,  1974)   (use  of  emetic  dmg  for  aversion  therapy  basis  of  claim  of  cruel  and 
unusual  punishment). 

46.  NAACP  V.  Button,  371  U.S.  415,  438  (1963);  Shelton  v.  Tucker,  364  U.S. 
479,  488  (1960).  Cf.  Note,  The  Speech  and  Press  Clause  of  the  First  Amendment  As 
Ordinary  Language,  87  Harv.  L.  Rev.  374  (1973);  Note,  Less  Drastic  Means  and  the 
First  Amendment,  78  Yale  L.J.  464  (1969).  See  generally  Tinker  v.  Des  Moines 
School  Dist.,  393  U.S.  503  (1969);  Cox  v.  Louisiana,  379  U.S.  536  (1965);  New  York 
Times  Co.  v.  Sullivan,  376  U.S.  254  (1964);  Ratner,  The  Function  of  the  Due  Process 
Clause,  116  U.  Pa.  L.  Rev.  1048  (1968);  Wormuth  &  Mirkin,  The  Doctrine  of  The 
Reasonable  Alternative,  9  Utah  L.  Rev.  254  (1964). 
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Given  the  preceding  theses,  specific  and  stringent  statutory  pre- 
scripts should  trammel  the  power  of  the  state  to  employ  organic  ther- 
apies coercively,  however  benevolent  the  intentions  of  the  state  may 
be — and  they  may  be  insufferably  benevolent. ^^  Smce  organic  ther- 
apies may  be  able  to  substantially  reconstruct  one's  psyche  and  to  effect 
behavior  control  with  considerable  precision  (and  increasingly  so  as 
research  continues),"*^  unchecked  state  power  to  confine  and  "treat"^® 
would  be  a  massive  danger  to  personal  freedom. 

B.     The  First  Amendment — The  Threshold  Argument^" 

Let  us  now  consider  the  thesis  that  the  first  amendment  protects,  as 
a  fundamental  right,  a  person's  power  to  generate  thought,  ideas  and 

47.  [T]he  Constitution  was  made  to  guard  the  people  against  the  dangers  of 
good  intentions.  There  are  men  of  all  ages  who  mean  to  govern.  They 
promise  to  be  good  masters,  but  they  mean  to  be  masters.  The  Constitution 
was  written  primarily  to  keep  the  Government  from  being  masters  of  the 
American  people. 

Remarks  of  Senator  Sam  Ervin,  quoted  in  Time,  Apr.  16,  1973,  at  11. 

48.  See  references  in  note  7  supra.  See  also  Eiduson,  supra  note  7,  at  164- 
68;  Greenblatt,  Psychosurgery,  in  Comprehensive  Textbook,  supra  note  5,  at  1295; 
Kline,  Manipulation  of  Life  Patterns  With  Drugs,  in  Psychotropic  Drugs  In  The 
Year  2000:  Use  By  Normal  Humans  69  (1971). 

49.  The  distinct  but  overlapping  concepts  of  "treatment,"  "rehabilitation,"  "pun- 
ishment" and  "conditioning"  are  reviewed  in  Demolition,  supra  note  7,  at  655-58; 
Control  Technologies,  supra  note  7,  at  59-63;  and  Biotechnology,  supra  note  7,  at  44, 
346-52,  559-64.    See  also  discussion  in  text  section  IV(B)(1)  infra. 

50.  See  the  parallel  discussion  in  Control  Technologies,  supra  note  7,  at  68-69, 
and  Demolition,  supra  note  7,  at  661-65.  Compare  the  arguments  in  Comment,  The 
California  Marijuana  Possession  Statute:  An  Infringement  On  The  Right  of  Privacy  or 
Other  Peripheral  Constitutional  Rights,  19  Hast.  L.J.  758,  766-70  (1968)  [hereinafter 
cited  as  Marijuana  Possession  Statute],  and  T.  Leary,  The  PoLmcs  of  Ecstasy  96- 
97  (1965)  [hereinafter  cited  as  Leary].  These  arguments  base  the  first  amendment 
analysis  on  the  analogy  between  inducing  thoughts  and  sensations  by,  say,  books  or 
pictures  on  the  one  hand,  and  by  psychotropic  drugs  on  the  other.  Such  argimients 
are,  to  this  author,  cogent,  but  do  not  go  far  enough.  The  argument  tendered  in 
this  Article  emphasizes  the  crucial  point  that  mentation  is  a  logically  prior  antecedent 
of  communication,  and  the  analogies  just  mentioned  simply  exemplify  this  connection. 
The  first  amendment  argument  in  the  form  developed  here  is  directly  applicable  to 
the  structuring  of  a  right  against  tampering  with  mental  functions,  as  well  as  a  right 
of  access  to  mind-altering  agents.  The  "analogy"  arguments  are  awkward  premises 
for  establishing  a  right  against  treatment. 

The  thesis  that  the  use  of  marijuana  might  be  protected  by  the  first  amendment 
as  a  form  of  social  protest  is  totally  different  from  either  the  argument  advanced  in 
the  text  or  the  arguments  by  analogy;  the  "protest"  argument  does  not  depend  exclu- 
sively (and  perhaps  not  at  all)  upon  the  psychoactive  properties  of  drugs.  See  the 
brief  description  of  this  argument  in  Westin,  Introduction  to  Symposium:  Drugs  and 
the  Law,  56  Calif.  L.  Rev.  1,  7  n.52  (1968). 

The  claim  that  the  constitutional  protection  of  privacy  of  the  home,  simpliciter, 
protects  one  in  the  domestic  use  of  psychotropic  drugs  (c/.  Westin,  supra  at  8,  describ- 
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mental  activity — his  freedom  of  mentation.     The   argument  can  be 
formulated  in  this  way: 

(1)  The  first  amendment  protects  communication  of  virtually  all 
kinds,  whether  in  written,  verbal,  pictorial  or  any  symbolic 
form,  and  whether  cognitive  or  emotive  in  nature.^^ 

(2)  Communication  entails  the  transmission  and  reception  of 
whatever  is  communicated. 

(3)  Transmission  and  reception  necessarily  involve  mentation 
on  the  part  of  both  the  person  transmitting  and  the  person 
receiving. 

(4)  It  is  in  fact  impossible  to  distinguish  in  advance  mentation 
which  will  be  involved  in  or  necessary  to  transmission  and 
reception  from  mentation  which  will  not. 

(5)  If  communication  is  to  be  protected,  all  mentation  (regard- 
less of  its  potential  involvement  in  transmission  or  reception) 
must  therefore  be  protected. ^^ 


ing  this  thesis)  is  not  advanced  here,  and  is  quite  different  from  the  major  thesis  of 
the  present  article,  which  is  the  constitutional  protection  of  mentation. 

See  generally  In  re  Klor,  64  Cal.  2d  816,  51  Cal.  Rptr.  903  (1966)  (first  amend- 
ment protects  private  use  in  home  of  "allegedly  obscene  matter").  Compare  Boyko 
&  Rotberg,  Constitutional  Objections  to  California's  Marijuana  Possession  Statute,  14 
U.C.L.A.L.  Rev.  773,  791-94  (1967). 

51.  Obscene  communications  are  not  protected  under  current  constitutional  ob- 
scenity doctrines.  United  States  v.  Roth,  354  U.S.  476  (1957).  "Epithets"  and  "fight- 
ing words"  may  also  be  beyond  the  reach  of  the  first  amendment.  Chaplinsky  v.  Con- 
necticut, 315  U.S.  568  (1942).  It  may  be,  however,  that  Chaplinsky  will  not  survive 
the  continuing  impact  of  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254  (1964). 

"Protection  of  communication"  should  be  understood  to  include  rights  against  in- 
terference with  the  content  of  communication  {e.g.,  Stanley  v.  Georgia,  394  U.S.  557 
(1969)),  with  the  decision  whether  or  not  to  transmit  or  receive  communications  (e.g., 
Kunz  v.  New  York,  340  U.S.  290  (1951)),  and  against  unnecessarily  onerous  regula- 
tions of  "time,  place  and  manner"  of  communication  (e.g..  Cox  v.  Louisiana,  379  U.S. 
536,  558  (1965)).  "Pictorial  communication"— e.g.,  through  motion  pictures— was  held 
protected  by  the  first  amendment  in  Burstyn  v.  Wilson,  343  U.S.  495  (1952).  But 
cf.  Crownover  v.  Musick,  9  Cal.  3d  405,  509  P.2d  497,  107  Cal.  Rptr.  681  (1973) 
(nude  waitresses  and  waiters  can  be  banned  from  bars  and  restaurants);  United  States 
V.  O'Brien,  391  U.S.  367  (1967)  (conviction  for  burning  draft  card  upheld  against 
contention  that  the  act  of  burning  was  a  protected  form  of  speech  under  the  first 
amendment).  See  generally  Cohen  v.  California,  403  U.S.  15,  25-26  (first  amendment 
protects  wearing  of  jacket  bearing  printed  profanity;  first  amendment  protects  emotive 
and  cognitive  functions  of  speech);  Tinker  v.  Des  Moines  School  Dist.,  393  U.S.  503 
(1969)  (right  to  wear  arm  bands  in  school  upheld);  Jacobellis  v.  Ohio,  378  U.S.  184 
(1964)  (protection  for  films);  Stromberg  v.  California,  283  U.S.  359  (1931)  (protec- 
tion for  waving  red  flag);  Finot  v.  Pasadena  City  Bd.  of  Educ,  250  Cal.  App.  2d  189, 
58  Cal.  Rptr.  520  (1967)  (public  school  teacher  has  right  to  wear  beard);  Nimmer, 
The  Meaning  of  Symbolic  Speech  Under  the  First  Amendment,  21  U.C.L.A.L.  Rev.  29, 
34-35  (1973). 

52.     See  discussion  in  text  accompanying  notes   100-01   infra,  where  it  is  argued 
that  such  blanket  protection,  analogous  to  that  already  provided  directly  for  speech. 
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The  argument  thus  far  establishes  that  the  first  amendment  pro- 
tects mentation.  The  conclusion  that  the  first  amendment  protects 
persons  against  the  coercive  use  of  organic  therapies  follows  as  a 
corollary: 

(6)  Organic  therapy  intrusively  alters  or  interferes  with  menta- 
tion.^^ 

(7)  The  first  amendment  therefore  protects  persons  against  en- 
forced alteration  or  interference  with  their  mentation  by 
coerced  organic  therapy.  (This  last  proposition  would  also 
be  a  valid  inference  if  it  read:  "The  first  amendment  there- 
fore protects  persons  against  certain  kinds  of  denial  of  access 
to  organic  therapy,  or  psychoactive  agents  generally,  which 
are  used  to  alter  mentation."^^) 

The  argument  now  demonstrates  that  compelled  organic  therapies 
(or,  at  the  very  least,  the  more  intrusive  organic  therapies)  generate 
a  threshold  claim  of  infringement  of  the  first  amendment.  The  gov- 
ernment can  therefore  justify  such  coercion,  if  at  all,  only  by  offering 
rationales  which  survive  the  "compelling  state  interest"  standard  of 
review. 

is  necessary  for  freedom  of  mentation — and  therefore  for  freedom  of  speech. 

For  the  sake  of  completeness,  it  should  be  noted  that  talking  to  oneself,  or  creating 
and  destroying  one's  writings  or  art,  are  assumed  to  be  protected  by  the  first  amend- 
ment and  by  the  Constitution's  protection  of  privacy.  Cf.  Stanley  v.  Georgia,  394 
U.S.  557  (1968).  "Transmission"  and  "reception"  in  this  "solitary  expression"  context 
are  more  or  less  coextensive  with  the  act  or  process  of  creation.  Cf.  text  section  III 
(B)(3)  infra  (the  protection  of  solitary  thought).  In  such  private  domains  there  is,  of 
course,  no  "communicator"  or  "communicatee." 

53.  "Intrusiveness"  is  a  standard  invoked  both  to  establish  whether  certain  prac- 
tices create  a  threshold  first  amendment  claim  and  to  determine  whether  it  is  constitu- 
tionally permissible  to  use  a  given  organic  therapy,  rather  than  a  less  intrusive  one, 
upon  someone  lacking  the  capacity  for  informed  consent.  The  distinction  drawn  be- 
tween certain  organic  therapies  which  are  effective  in  a  relatively  nonintrusive  way 
and  those  which  are  effective  in  a  highly  intrusive  way  is  thus  perfectly  consistent 
with  premise  (6).  The  distinction  is  occasionally  referred  to  here  as  the  "effective/ 
intrusive"  distinction,  but  that  locution  should  not  be  understood  to  imply  that  the  de- 
gree of  intrusiveness  of  any  organic  therapy  is  too  insignificant  to  invoke  the  first 
amendment's  protection.  All  organic  therapies  are  considerably  intrusive  and  thus 
probably  fall  within  the  scope  of  the  first  amendment.  For  an  extended  review  of 
organic  therapies,  see  CoMPREHENsrvE  Textbook,  supra  note  5,  at  ch.  35.  As  used 
in  this  Article,  the  term  "intrusive"  by  definition  connotes  an  interference  with  per- 
sonal autonomy:  the  greater  the  degree  of  intmsiveness,  the  greater  the  assault  on 
autonomy.  For  a  review  of  the  ways  in  which  choice  and  opportunity  are  altered  and 
constricted  or  enlarged  by  organic  therapy,  see  text  section  IV(B)(2)  infra. 

The  terms  "alteration"  and  "interference"  in  premise  (6)  are  intended  to  be  value- 
neutral.  Any  given  alteration  or  interference  may  effect  an  "improvement"  or  "dete- 
rioration" in  mentation  and  behavior,  or  both  or  neither. 

54.  See  discussion  in  text  section  V(C)  infra. 
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The  substance  of  the  first  amendment  argument  articulated  here 
was  applied  in  the  recent  case  of  Kaimowitz  v.  Department  of  Mental 
Health,^^  in  which  the  trial  court  held  that  a  patient  involuntarily  com- 
mitted in  a  mental  hospital  cannot  be  subjected  to  psychosurgery:*^* 

A  person's  mental  processes,  the  communication  of  ideas,  and 
the  generation  of  ideas,  come  within  the  ambit  of  the  First 
Amendment.  To  the  extent  that  the  First  Amendment  protects 
the  dissemination  of  ideas  and  expression  of  thoughts,  it  equally 
must  protect  the  individual's  right  to  generate  ideas. ^'^ 

Some  of  the  more  novel  propositions  set  forth  in  the  seven-step 
argument  above,^®  and  implicit  in  the  Kaimowitz  opinion,  require  fur- 
ther explanation. 

1.     The  Conceptual  Connection  Between  Mentation  and  Communica- 
tion 

It  should  be  stressed  that  the  connection  between  mentation  and  com- 
munication (posited  in  premise  (3)  above)  is  not  simply  an  empirical 
connection  which  might  put  mentation  in  the  same  category  as  tools  of 
communication  {e.g.,  printing  presses,  tympanic  membranes,  or  au- 
ditoriums). It  is  by  definition  embraced  in  the  term  "communication," 
a  term  properly  defined  as  involving  the  expression  of  ideas,  thoughts, 
and  feelings.     To  affect  the  nature  or  content  of  mentation''®  is  thus, 


55.  Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Ct.,  July  10,  1973). 

56.  The  court's  conclusion  seems  to  be  that  in  principle  it  is  impossible  to  secure 
informed  consent  to  psychosurgery  from  a  person  involuntarily  committed  in  a  mental 
hospital.  For  a  discussion  of  this  somewhat  dubious  proposition,  see  text  section  V 
(A)(3). 

57.  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW  (Wayne 
County  Mich.,  Cir.  Ct.,  July  10,  1973),  at  32.  The  author  is  obliged  to  note  that  the 
first  amendment  argument  adopted  by  the  court  was  presented  in  Control  Technolo- 
gies, supra  note  7,  at  68-78.  That  article  was  cited  in  the  post-trial  amicus  curiae 
brief  of  the  American  Orthopsychiatric  Association,.    (Brief  at  81-84.) 

See  also  Mackey  v.  Procunier,  No.  71-30622  (9th  Cir.,  Apr.  16,  1973).  Petitioner 
there  alleged  that  he  had  been  subjected  to  the  Anectine  experiments  {see  text  accom- 
panying notes  11-13  supra).  In  reversing  an  order  dismissing  the  complaint  brought  un- 
der 42  U.S.C.  §  1983  (1970)  and  related  provisions  for  violation  of  civil  rights,  the 
court  said: 

Proof  of  such  matters  [e.g.,  that  plaintiff  was  subjected  to  a  "breath-stopping 
and  paralyzing  'fright  drug' "  and  was  treated  as  a  "guinea-pig"]  could,  in  our 
judgment,  raise  serious  constitutional  questions  respecting  cruel  and  unusual 
punishment  or  impermissible  tinkering  with  the  mental  processes. 
Id.  at  2  (footnotes  omitted).     This  author  was  consulted  on  the  preparation  of  peti- 
tioner's brief  before  the  Ninth  Circuit.     At  no  time  was  this  author  counsel  of  record 
for  any  party  in  the  Kaimowitz  or  Mackey  actions. 

58.  See  text  accompanying  notes  51-52  supra. 

59.  ESB  affords  some  of  the  more  spectacular  examples  of  the  effects  of  organic 
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as  a  matter  of  logical  necessity,  to  affect  communication  involving  or 
depending  upon  such  mentation.  Mentation  is  not  simply  a  means  of 
or  aid  for  communication;  it  is  a  logically  prior  antecedent  of  any  com- 
munication. The  court  in  Kaimowitz  noted  this  necessary  connection 
between  mentation  and  communication,  observing  that 

if  the  First  Amendment  protects  the  freedom  to  express  ideas,  it 
necessarily  follows  that  it  must  protect  the  freedom  to  generate 
ideas.    Without  the  latter  protection,  the  former  is  meaningless.®*' 

The  distinction  made  by  the  Supreme  Court  between  regulations 
which  "incidentally"  rather  than  "directly"  affect  communication  is 
therefore  inapposite  here."^    We  are  not  concerned  with  the  "tools"  or 

therapy  upon  the  cognitive  content  of  thought  by  producing  aphasia.  See  note  74  in- 
fra. 

60.  Civil  No.  73-19434-AW  (Wayne  County  Mich.,  Cir.  Ct.,  July  10,  1973),  at 
35. 

It  was  stated  earlier  that  mentation  "is  a  logically  prior  antecedent  of  .  .  .  com- 
munication." If  Z  is  a  logically  prior  antecedent  of  Y,  then  the  statement  "F  implies 
X"  is  necessarily  or  "logically"  true.  To  elaborate  briefly:  in  any  formalized  lan- 
guage, certain  statements  are  necessarily  or  logically  true  ("L-true")  as  a  consequence 
of  the  definitions,  axioms  and  rules  of  inference  of  the  language;  empirical  testing  is 
not  required  to  verify  their  truth.  Other  statements  in  the  language  may  be  true,  but 
are  empirical  contingencies:  their  truth  cannot  be  determined  solely  by  reference  to 
the  language.  Thus,  "reading  involves  thinking"  is  "L-true" — a  logically  necessary  truth 
— in  that  it  is  impossible  to  posit  the  former  without  positing  the  latter.  But  "reading 
requires  eating,  since  one  must  eat  to  live  and  live  to  read"  is  not;  one  can  posit 
reading  without  positing  eating.  See  R.  Carnap,  Meaning  and  Necessfty  7-11  (2d 
ed.  1956).  The  use  of  particular  tools  or  processes  which  are  in  fact  of  great  practical 
import  in  communication  may  enjoy  stringent  constitutional  protection  {e.g.,  the  use 
of  printing  presses),  but  more  remote  contingent  antecedents  {e.g.,  eating)  ordinarily 
would  not.  A  logically  prior  antecedent  to  expression  must  have  such  protection.  (The 
availability  of  some  set  of  tools  or  means  for  transmission  and  reception  is  of  course 
a  logically  prior  antecedent  of  communication. ) 

61.  There  is  considerable  confusion  in  the  cases  and  commentaries  concerning 
the  circumstances  in  which  a  "strict  standard  of  review"  such  as  the  "compelling  state 
interest"  test  will  be  invoked  to  scrutinize  governmental  action.  A  "direct  abridgment" 
of  a  fundamental  right  is  apparently  sufficient  to  invoke  such  a  standard  {e.g..  Bates 
v.  Little  Rock,  361  U.S.  516,  524  (1959)  (right  to  keep  NAACP  membership  lists  con- 
fidential protected  by  first  and  fourteenth  amendments);  Sherbert  v.  Vemer,  374  U.S. 
398,  408  (1963)  (claim  for  unemployment  compensation  by  Sabbatarian  upheld  imder 
free  exercise  clause  of  first  amendment).  However,  some  language  in  United  States 
V.  O'Brien,  391  U.S.  367,  376  (1967)  (conviction  for  burning  draft  card  upheld  under 
first  amendment)  suggests  that  "incidental  burdens"  may  (sometimes)  require  a  strict 
standard,  and  Kovacs  v.  Cooper,  336  U.S.  77,  89  (1949)  (sound  truck  regulation  upheld 
under  first  amendment)  indicates  that  something  more  than  the  "rational  basis"  test 
may  be  required  if  a  fundamental  right  is  significantly  or  noticeably  affected  at  all, 
whether  directly  or  indirectly. 

These  issues,  however,  pose  no  problem  here,  for  it  seems  clear  (1)  that  a  direct 
abridgment  of  a  fundamental  right  will  always  require  a  strict  standard  of  review — 
probably  the  compelling  state  interest  test;  and  (2)  that  a  direct  abridgment  of  the 
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mechanics  of  communication,  nor  regulation  of  its  time,  place  and  man- 
ner. ^^  We  are  concerned  with  the  very  mental  processes  which  are 
logically  prior  to  communication. 

The  appropriate  inquiry,  then,  concerns  the  extent  to  which  a 
therapeutic  regimen  affects  or  intrudes  upon  mentation.  Psychosur- 
gery, for  example,  may  severely  affect  mentation  by  permanent  destruc- 
tion of  selected  areas  of  the  brain.  A  conditioning  or  learning  pro- 
gram seeking  to  induce  mental  and  behavioral  changes,  however,  may 
affect  mentation  by  the  use  of  relatively  mild  reward  or  punishment 
stimuli, ^^  and  thus  would  seem  to  involve  a  lesser  intrusion  or  assault 
upon  mentation.  Since  therapies  vary  in  the  degree  to  which  we  are  in- 
clined to  view  them  as  intrusive  or  nonintrusive,  we  must  address  some 
obvious  questions:    do  therapies  such  as  token  economies,^"  psycho- 


fundamental  right  of  freedom  of  mentation  is  effected  by  coerced  organic  therapy. 
There  is,  however,  a  terminological  difficulty  which  needs  to  be  resolved  at  this  point. 
There  are  two  senses  of  "direct"  which  are  relevant  to  the  analysis  of  organic  therapy. 
One  is  the  legal  word-of-art  sense,  when  it  is  used  in  a  phrase  like  "there  has  been 
a  direct  infringement  of  a  fundamental  right."  There  is  also  the  ordinary  sense  of 
the  term,  when  it  is  used  to  refer  to  "direct"  or  "indirect"  effects  of  therapies  on  men- 
tation and  behavior.  (Compare  direct  psychotropic  intervention  with  conditioning.  See 
note  6  supra.)  Any  change  in  mentation — whether  induced  "directly"  or  "indirectly" 
(in  the  ordinary  sense) — may  "directly"  (in  the  ordinary  sense)  affect  communication. 
Since  we  have  no  way  of  telling  which  mentational  changes  will  have  a  significant  im- 
pact upon  expression  and  which  will  not,  all  mentation  should  be  protected.  It  thus 
seems  appropriate  to  conclude  that  coerced  organic  therapy  "directly"  (in  the  word-of- 
art  sense)  abridges  a  fundamental  righ';  protected  by  the  first  amendment.  The  direct/ 
indirect  ordinary  language  distinction  is  used  to  aid  in  determining  the  intrusiveness  of  a 
therapy  {see  section  111(B)(2)  supra),  and  hence  the  degree  to  which  it  may  be  inter- 
dicted (if  at  all)  by  the  first  amendment.  It  is  suggested  here  that  all  organic  therapies — 
whether  in  the  form  of  direct  psychotropic  intervention  or  conditioning  by  the  use  of, 
say,  ESB  or  drugs — are  sufficiently  intrusive  to  merit  first  amendment  scrutiny. 

62.  See  notes  60-61  supra.  It  seems  clear  in  light  of  the  discussion  in  the 
text  and  in  note  61  supra  that  it  is  both  inappropriate  and  constitutionally  imper- 
missible to  ask  whether  affecting  mentation  in  a  given  way  is  a  "direct"  or  "in- 
cidental" influence  on  communication,  as  one  might  ask  of  a  regulation  specify- 
ing the  permissible  hours  of  operation  of  an  auditorium,  since  there  is  no  way 
to  determme  in  advance  which  mentation  will  become  involved  in,  or  necessary  to, 
communication. 

63.  See  generally  Urban  &  Ford,  Behavior  Therapy,  in  CoMPREHENsrvE  Text- 
book, supra  note  5,  at  \1\1-1A;  note  6  supra. 

64.  In  token  economies,  confined  persons  earn  (or  lose)  tokens  or  credits  which 
are  used  to  make  purchases,  whether  of  things  desired  {e.g.,  more  cigarettes  or  free 
time)  or  of  privileges  to  avoid  undesired  things  {e.g.,  KP  duty).  Such  economic  sys- 
tems constitute  an  operant  conditioning  program.  See  Ferster  &  Perrott,  supra  note 
6,  at  531.  Of  course,  "contracts"  or  "agreements"  making  benefits  or  burdens  con- 
tingent upon  certain  acts  or  omissions  may  be  used  in  place  of  "money"  in  such  be- 
havior modification  programs.  The  nature  of  the  contingencies  to  be  gained  or  avoided 
is  crucial  to  the  effectiveness  of  the  behavior  modification  program.     The  propriety-^- 
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therapy,  moral  suasion,  or  organic  behavior  modification  programs"'' 
like  the  Anectine  conditioning  program^*'  fall  outside  the  scope  of  the 
first  amendment  because  (unlike,  e.g.,  psychosurgery  or  ESB)  their 
effects  on  mentation  are  in  some  sense  less  intrusive?  How  do  we 
identify  among  the  infinitude  of  stimuli  or  conditions  which  have  some 
effect  on  mentation  those  which  should  be  deemed  so  assaultive  of  our 
mental  autonomy,  individuality,  or  personhood,*'  that  the  state  should 
be  heavily  burdened  with  justifying  their  use  in  altering  mentation? 
A  legal  theory  which  characterized  ordinary  instructional  methods  in 
public  schools,  or  the  psychic  effects  of  confinement  simpliciter,  as 
raising  a  threshold  first  amendment  issue  would  hardly  be  satisfactory, 
even  though  the  long  run  mentational  effects  may  be  substantial.  Sim- 
ply walking  past  a  person's  field  of  vision  effects  a  change  in  his  sen- 
sorium;  but  under  ordinary  circumstances  we  would  not  regard  this 
as  an  instance  of  coercive  mind  control.  In  short,  not  every  effort  to 
change  behavior  by  changing  attitudes,  emotions,  or  mentation  gener- 
ally constitutes  coercive  mind  control.®^ 

legal  or  moral — of  the  program  also  depends  upon  the  contingencies:  making  an  ade- 
quate diet  contingent  upon  behavior  appropriate  to  the  earning  of  tokens  which  are 
used  to  pay  for  food  is  obviously  unconstitutional,  on  a  variety  of  theories.  The  matter 
is  fully  discussed  in  Token  Economies,  supra  note  8. 

65.  Organic  behavior  modification  programs  (forms  of  organic  therapy)  are 
described  in  A.B.  2296,  §  2670.5(c)(4);  Statute  I,  §  2(c)(4).  See  also  note  6  supra  for 
a  discussion  of  conditioning. 

66.  See  discussion  accompanying  text  at  notes  11-13  supra.  See  generally  Demoli- 
tion, supra  note  7,  at  633-40.  The  participating  researchers  stated  in  Mattocks  &  Jew, 
supra  note  12:  "It  was  hypothesized  that  the  association  of  such  a  frightening  conse- 
quence (respiratory  arrest,  muscular  paralysis)  with  certain  behavioral  acts  would  be 
effective  in  suppressing  these  acts."  Id.  at  3.  The  drug  is  also  said  to  induce  a  state 
of  mind  in  which  the  subject  is  particularly  vulnerable  to  suggestion.  Reimringer,  et 
al.,  Succinylcholine  as  a  Modifier  of  Acting-Out  Behavior,  Clinical  Medicine  28  (July 
1970): 

Succinylcholine  [Anectine  is  a  trade  name  for  this  drug — see  Physicians' 
Desk  Reference  327  (26th  ed.  1972)]  offers  easily  controlled,  quick-acting, 
fear-producing  experience  during  which  the  sensoriimi  is  intact  and  the  patient 
rendered  susceptible  to  suggestion. 

The  Anectine  program  thus  falls  within  first  amendment  constraints  because  (1) 
the  drug  used  apparently  produces  direct  psychotropic  effects  (other  than  the  sensation 
of  pain),  and  (2)  these  effects  are  used  as  part  of  an  organic  conditioning  program 
to  alter  intrusively  patterns  of  mentation  and  behavior. 

67.  See  generally  Morris,  Persons  and  Punishment,  52  The  Monist  475  (1968) 
[hereinafter  cited  as  Morris].  Professor  Morris  suggests  that  a  treatment  model  rather 
than  a  pimishment  model  of  dealing  with  offenders  may  violate  our  basic  notions  of 
"personhood."  See  also  note  201  infra  for  additional  discussion  of  these  competing 
models  prescribing  methods  for  dealing  with  nonconforming  mentation  and  behavior. 

68.  There  is  some  dispute  among  theorists  concerning  the  existence  and  ef- 
fects of  "unconscious,"  "subconscious,"  or  "preconscious"  mentation.  Bandura,  supra 
note  6,  at  587-94.     If  there  is  such  mentation,  it  presumably  has  considerable  effect 
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2.     Limiting  Principles  for  the  Threshold  Characterization:    Criteria 
of  Intrusiveness 

The  limiting  principles  needed  in  determining  whether  a  given  mode 
of  alteration  of  mentation  raises  a  threshold  first  amendment  claim 
seem,  at  least  as  a  matter  of  ordinary  intuition,  to  involve  notions  of 
the  "intrusiveness"  of  its  effects  on  mentation. 

The  concept  of  intrusiveness  of  a  therapy  or  program  in  turn 
seems  to  involve  the  following  criteria  (which,  while  in  the  main 
conceptually  distinct,  are  in  fact  interdependent):*"  (i)  the  extent  to 
which  the  effects  of  the  therapy  upon  mentation  are  reversible;  (ii) 
the  extent  to  which  the  resulting  psychic  state  is  "foreign,"  "abnormal" 
or  "unnatural"  for  the  person  in  question,  rather  than  simply  a  resto- 
ration of  his  prior  psychic  state  (this  is  closely  related  to  the  "magni- 
tude" or  "intensity"  of  the  change)  ;'^^  (iii)  the  rapidity  with  which  the 
effects  occur;  (iv)  the  scope  of  the  change  in  the  total  "ecology"  of 
the  mind's  functions  ;'^^  (v)  the  extent  to  which  one  can  resist  acting 
in  ways  impelled  by  the  psychic  effects  of  the  therapy;  and  (vi)  the 
duration   of  the   change.^^     For  present  purposes,   it  is   immaterial 

upon  conscious  mentation  and  behavior.  See  Stewart  &  Levine,  Psychoanalysis  and 
Psychoanalytic  Psychotherapy,  in  Comprehensive  Textbook,  supra  note  5,  at  1191- 
1217.  Such  forms  of  mentation  are  thus  protected  by  the  first  amendment,  on  the 
same  theory  as  that  presented  in  the  text — that  they  are  antecedent  to  and  may  be  in- 
volved in  or  necessary  for  communication.  Contrast  nonconscious  neuronal  seizures, 
note  5  supra. 

69.  These  criteria  appear  to  form  a  set,  no  member  of  which  is  necessary,  and 
no  member  of  which  may  be  sufficient  alone  to  justify  the  conclusion  that  the  therapy 
is  "intrusive."  It  is  a  familiar  feature  of  general  terms  that  their  applicability  may 
rest  upon  the  presence  of  a  "quorum"  of  factors  in  such  a  set.  This  combination  of 
factors  (frequently  unspecifiable  in  advance)  would  then  arguably  justify  the  use  of 
the  general  term.    Hospers,  supra  note  15,  at  71. 

70.  A  further  distinction  might  be  drawn  between  "foreign"  and  "abnormal" 
mood  states.  Under  the  influence  of  a  mind-altering  drug,  for  example,  a  person  may 
be  propelled  into  a  state  of  mind  strikingly  different  from  any  he  has  experienced  be- 
fore (say,  a  compulsive  urge).  Or,  he  may  experience  a  familiar  feeling — anxiety,  for 
example — but  to  a  degree  which  for  him  is  unprecedented.  See  generally  the  extended 
discussion  of  various  categories  of  psychotropic  drugs  in  Longo,  supra  note  3. 

71.  The  phrase  "ecology  of  mind"  is  used  in  L.  Mumford,  The  Myth  of  the 
Machine:  The  Pentagon  of  Power  449  (1970).  The  aptness  of  the  term  is  well 
illustrated  by  tracing  the  multiplying  and  interacting  effects  of  drugs  as  they  act  upon 
sensory  input,  mood,  behavioral  arousal,  concentration,  motivation,  learned  condi- 
tioned responses,  cognition  and  other  categories  of  mentation.  See  generally  Eiduson, 
supra  note  7,  at  164,  169;  Holden,  supra  note  5,  at  591,  593;  Irwin,  supra  note  10. 

72.  Under  these  criteria,  use  of  virtually  any  psychotropic  drug  is  sufficiently 
intrusive  to  warrant  first  amendment  scrutiny.  Statute  I,  §  2(c)(3')  extends  the  term 
"organic  therapy"  to  use  of  any  antipsychotic,  tranquilizing  or  other  psychotropic 
drug.     It  is  not  contemplated  that  Statute  I  will   require  physicians  to  go  to  court 
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whether  the  change  effects  a  constriction  or  amplification  of  a  per- 
son's mental  functioning  J''  or  whether  the  effects  are  "good"  or  "bad." 

These  criteria  of  intrusiveness  require  some  elaboration.  There 
are  a  number  of  senses  of  "irreversible."  Effects  of  a  therapy  may 
simply  endure  or  dissipate  over  time,  and  in  this  sense  the  notion  of 
irreversibility  refers  simply  to  a  lengthy  duration  of  effect.  Effects  may 
also  be  reversible  simply  by  withdrawing  the  psychotropic  agent — e.g., 
deactivation  or  removal  of  an  implanted  electrode.  But  such  reversi- 
bility may  be  entirely  at  the  option  of  the  therapist.  If  the  patient 
cannot  eliminate  the  psychotropic  agent,  or  is  prevented  from  doing 
so,  the  effects  of  the  agent  are  appropriately  described  as  "irreversible." 
Some  therapies  may  be  substantially  immune  from  efforts  of  will  to 
countermand  their  psychic  effects.  The  effects  of  ESB,  for  example, 
are  extremely  difficult  and  perhaps  in  many  cases  impossible  to  erase 
by  the  unaided  mental  efforts  of  the  patient,'^''  and  for  this  reason  may 


every  time  they  prescribe  such  drugs.  The  statute  does  require,  however,  that  psycho- 
chemotherapy  with  psychotropic  drugs,  including  antipsychotic  major  tranquilizers, 
antidepressants,  minor  tranquilizers  and  sedatives  be  subject  to  judicial  review  under 
both  first  amendment  standards  and  the  standards  required  by  the  Constitution's 
protection  of  privacy.  (Minor  tranquilizers  and  sedatives  are  considered  psychotropic 
drugs  for  purposes  of  Statute  I.)  The  characteristics  and  effects  of  major  tranquilizers, 
minor  tranquilizers  and  sedatives  are  described  in  Comprehensive  Textbook,  supra  note 
5,  at  1251-63,  1275-77.    On  psychotropic  drugs  generally,  see  Longo,  supra  note  3. 

73.  See  discussion  in  text  section  IV(B)(2),  characterizing  such  changes  in 
mentation  in  choice-theoretic  terms. 

74.  E.g.,  Physical  Control,  supra  note  4,  at  136.  "The  effect  [of  ESB]  was 
sometimes  rage,  sometimes  fear.  One  patient  explained,  'I  don't  know  what  came  over 
me.  I  felt  like  an  animal'  .  .  .  ."  See  also  id.  ch.  18  ("Electrical  Activation  of  the 
•Will'"),  and  id.  at  114: 

The  patient  was  aware  that  his  hand  had  moved  involuntarily   [because   of 

ESB]  ....    When  the  patient  was  warned  of  the  oncoming  stimulation  and 

was   asked   to   try  to   keep  his  fingers  extended,   he  could   not  prevent  the 

evoked  movement  and  commented,  "I  guess,  Doctor,  that  your  electricity  is 

stronger  than  my  will." 

(The    movements    involved    are    apparently    involuntary    reactions,    not    "behavior.") 

ESB  also  affects  cognition  and  intellectual  functions  generally,  as  well  as  mood  and 

"will."    See  D.  Wooldridge,  The  Machinery  of  the  Brain  157  ( 1963) : 

The  inability  of  a  patient  to  speak  properly,  even  though  he  possesses  ade- 
quate muscular  control,  is  called  aphasia  by  the  workers  in  the  field.  And 
electrically  induced  aphasia  was  vividly  demonstrated  in  many  of  Penfield's 
tests.  On  being  asked  to  name  the  object  in  a  picture  while  the  speech  area 
of  his  cortex  was  being  stimulated,  one  patient  said:  "Oh,  I  know  what  it  is. 
That  is  what  you  put  in  your  shoes."  After  withdrawal  of  the  electrode  he 
said,  "Foot."  .  .  .  Another  patient  under  electric  stimulation  could  not  think 
of  tlie  word  for  a  comb,  although  when  asked  its  use  he  said,  "I  comb  my 
hair."  When  asked  again  to  name  it,  he  couldn't  until  the  electrode  was  re- 
moved. 

Since  the  described  experiments  "have  provided  important  clues  as  to  how  the 
brain  controls  the  processes  of  speech"  {id.  at  156),  it  would  be  reasonable  to  conclude 
that  ESB  is  well  within  first  amendment  constraints. 
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be  considered  irreversible.  The  effects  of  a  given  therapy  may  nev- 
ertheless be  counteracted  in  certain  ways.  One  drug  may  be  neu- 
tralized by  another,  or  perhaps  by  an  effort  of  self-controF^  ("I  will 
stay  awake!"),  and  its  effects  would  thus  be  reversible  in  this  sense. 
But  if  such  "chasers"  are  unavailable,  and  "will  power"  is  unavailing, 
then  the  effects  are  again  properly  described  as  "irreversible"  during 
the  period  of  effectiveness  of  the  drug,  which  may  be  substantial.*^* 
Finally,  the  therapy's  effects  may  substantially  dilute  the  patient's  very 
desire  to  ward  off  its  effects.  Electrical  stimulation  of  a  pleasure  cen- 
ter in  the  brain  might  well  generate  a  preference  for  stasis  in  the  new 
psychic  condition.'^' 

The  rather  protean  concept  of  irreversibility  may  thus,  dependmg 
upon  the  circumstances,  refer  to  extended  duration  of  effect;  to  the 
fact  that  the  patient  alone  cannot  eliminate  the  psychotropic  agent;  to 
the  fact  that  the  effects  of  a  given  psychotropic  agent  may  be  inunune 
from  "will  power,"  and  may  thus  hold  for  a  substantial  time  unless 
neutralized  by  some  means  unavailable  to  the  patient;  or  to  the  fact 
that  the  therapy  may  erase  any  desire  to  avoid  the  effects  of  that  ther- 
apy. Psychosurgery  may  produce  effects  irreversible  in  several  of  these 
senses.  Although  some  of  its  effects  may  dissipate  or  be  compensated 
for  through  the  use  of  drugs,^^  other  effects  seem  to  be  permanent.'^® 

On  the  possibility  of  resisting  ESB-induced  motor  impulses,  see  Mark,  supra 
note  5,  at  4  (effects  of  nonconvulsing  doses  of  ESB  "can  be  remarkably  altered  and 
suppressed  by  giving  the  subject  a  demanding  and  attention-absorbing  task"). 

75.  Cf.  London,  supra  note  1,  at  130:  "There  are  some  things  that  even  the 
most  powerful  drugs  cannot  make  people  do.  .  .  ."  The  psychic  effects  of  the  drug, 
however,  may  occur  despite  the  subject's  wishes.  Cf.  note  83  infra.  The  literature 
on  psychotropic  drugs  generally  supports  the  thesis  that  it  is  rather  difficult  to  "will 
away"  their  psychic  effects.    See  generally  Irwin,  supra  note  10. 

76.  Prolixin  Enanthate,  a  phenothiazine  derivative,  is  a  highly  potent  beha- 
vior modifier  with  a  markedly  extended  duration  of  effect,  available  for  intra- 
muscular or  subcutaneous  administration  ....  Amelioration  of  symptoms 
.  .  .  continues  for  1  to  3  weeks  or  longer,  with  an  average  duration  of  about 
2  weeks  ....  [The  drug  may  advantageously  be  administered]  to  a  class  of 
patients  who,  by  the  nature  of  their  disorder,  may  be  difficult  to  treat,  and 
who  frequently  dispose  of  oral  medication  without  swallowing  it  ...  ,  Be- 
cause maintenance  medication  can  be  more  easily  assured  ...  it  may  be  pos- 
sible to  release  an  increasing  number  of  patients  from  custodial  hospital  care 
to  an  outpatient  status. 

Physicians'  Desk  Reference  1358  (26th  ed.  1972). 

77.  Compare  the  discussion  of  pleasure  centers  in  the  human  brain  in  Physical 
Control,  supra  note  4,  at  142-47.  Cf.  the  discussions  of  "psychic  dependence,"  "habit- 
uation," and  "addiction"  in  R.  Lingeman,  Drugs  from  A  to  Z:  A  Dictionary  208- 
09,  88,  2-3  (1969).  All  of  these  conditions  might  be  considered  varieties  of  "irreversi- 
bility" attending  the  use  of  certain  mind-altering  agents.  See  generally  the  discussion 
of  various  forms  of  drug  dependence  and  addiction  in  Comprehensive  Textbook, 
supra  note  5,  at  ch.  27. 

78.  [Lobotomy  studies]  confirm  that  these  patients  do  have  some  interfer- 
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Since  the  procedure  destroys  brain  tissue  which  cannot  regenerate,  nei- 
ther patient  nor  therapist  has  an  option  to  "withdraw"  the  psycho- 
tropic agent.  The  "bleaching  of  the  personality" ^°  or  "blunting  of 
emotions"^ ^  effected  by  psychosurgery  may  in  any  event  destroy  the 
desire  to  alter  one's  newly-acquired  psyche. 

A  second  index  of  the  instrusiveness  of  a  mind-altering  technique 
is  the  "unnatural"  or  "foreign"  quality  of  its  effects  for  the  person  in 
question,  at  least  under  normal  circumstances.  Consider,  for  exam- 
ple, the  effects  of  ESB  in  producing  word  aphasia,  or  an  orgasmic  feel- 
ing without  the  customary  erotic  stimuli.^^  The  exhortations  of  a  psy- 
chotherapist, however,  do  not  generally  produce  highly  abnormal  states 
of  mind,  and  since  the  subject  ordinarily  has  an  opportunity  to  accept 
or  reject  the  suggestions  or  hortatory  efforts  of  his  mentors,  it  is  rather 
an  overstatement  to  talk  of  intrusive  or  coerced  changes  in  mentation.^^ 
Compare  also  the  highly  euphoric  result  of  a  stimulant  drug  in  reliev- 
ing— by  a  "masking"  effect — a  depressive  state,  with  the  effect  of  anti- 
depressants such  as  the  tricyclic  compounds  or  MAO-inhibitors.  Such 
antidepressants  may  in  many  cases  simply  "cancel  out"  the  depressive 
mood,  restoring  the  subject  to  an  earlier  state  which  he  would  regard 
as  normal  for  him.^*    It  seems  appropriate  to  consider  the  latter  ther- 

ence  with  higher  mental  functions  and  that  the  symptoms  that  characterize 
the  postlobotomy  syndrome  are  often  present.     TTiese  symptoms  are,  how- 
ever, responsive  to  psychotropic  drug  therapy. 
Holden,  supra  note  5,  at  595.    See  also  Greenblatt,  Psychosurgery,  in  Comprehensive 
Textbook,  supra  note  5,  at  1293-94  (increased  effectiveness  of  drug  therapy  after  psy- 
chosurgery and  amelioration  over  time  of  certain  effects  of  psychosurgery  such  as  ap- 
athy and  reduced  drive). 

79.  See  text  accompanying  notes  319-25  infra.  See  also  Holden,  supra  note  5, 
at  595:  "The  frequent  effect  of  such  over-operation  was  irreversible  change  in  mood, 
emotion,  temperament,  and  all  higher  mental  functions."  But  cf.  the  remarks  of  these 
authors  observing  that  "interference  with  higher  mental  functions"  resulting  from  lo- 
botomy  is  "responsive  to  psychotropic  drug  therapy."    Id. 

80.  Kaimowitz  v.  Department  of  Mental  health.  Civil  No.  73-19434-AW  (Wayne 
County,  Mich.,  Cir.  Q.,  July  10,  1973),  at  16  n.  15. 

81.  W.  at  15.    5ee  geAiera/Zy  text  accompanying  notes  319-25 //i/ra. 

82.  See  note  74  supra  (aphasia);  Physical  Control,  supra  note  4,  at  144  (or- 
gasm). 

83.  There  is  a  fourth  and  final  difference  [between  psychotherapeutic  tech- 
niques and]  the  biological  therapies  ....  Drugs  or  the  surgeon's  scalpel 
represent  intrusive  assaults  against  which  we  feel  prevention  is  the  only  de- 
fense. It  is  different  with  psychotherapy;  we  imagine  ourselves  as  patients  to 
be  free  agents  throughout  the  process,  free  to  reject  it  and  free  to  leave  with 
no  more  scar  than  in  any  other  human  transaction. 

Michels,  Ethical  Issues  of  Psychological  and  Psychotherapeutic  Means  of  Behavior 
Control:  Is  the  Moral  Contract  Being  Observed?,  3  Hast.  Center  Rep.  11  (Apr.  5, 
1973)  [hereinafter  cited  as  Michels].    See  note  8  supra. 

84.  See  notes  160-64  infra. 
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apy  as  being  an  effective  cure  for  an  illness,  but  a  less  instrusive^*^ 
one  than  would  be  generated  by  stimulants.®® 

The  rapidity  with  which  the  changes  in  mentation  occur  may  be 
another  index  of  the  intrusion  upon  mentation  and  autonomy.  The 
more  gradual  the  change,  the  more  likely  we  are  to  regard  it  as  volun- 
tary and  consistent  with  the  maintenance  of  the  integrity  of  individual- 
ity. Although  confinement  alone  may  produce  profound  changes  in 
mentation,  it  generally  does  so  gradually,  and  we  normally  would  not 
consider  such  confinement  a  direct  intrusion  on  mentation.®'^ 

The  degree  of  intrusion  may  also  be  a  function  of  the  range  or 
extent  of  the  change  in  mentation.  The  change  may  be  quite  "limited," 
e.g.,  a  transient  mood  change  induced  by  a  simple  tranquilizer.  Con- 
trast such  an  effect  with  the  creation  of  a  profound  and  extended  de- 
pressive episode  and  its  attendant  psychic  ramifications  brought  on  as  a 
side-effect  of  a  phenothiazine  drug.®®  Such  a  complex  array  of  menta- 
tional  effects  suggests  the  episode's  intrusiveness.  (The  extensive/ 
limited  and  intrusive/nonintrusive  distinctions  are  not  coextensive.   Ex- 


85.  The  distinction  between  "effective"  and  "effective  but  intrasive"  therapies  is 
discussed  in  text  accompanying  notes  160-64  infra.  Cf.  Irwin,  supra  note  10,  at  6. 
It  should  be  noted  that  the  sources  cited  in  notes  160-64  infra  nowhere  make  the 
extravagant  claim  that  all  persons  will  react  in  the  same  way  to  the  alternative  thera- 
pies posited  in  the  text.  The  examples  suggested  in  the  text  here  are  intended  to  be 
realistic  illustrations  of  the  range  of  possible  effects  of  certain  kinds  of  mind-altering 
agents,  and  not  to  establish  that  such  agents  produce  perfectly  predictable  and  replicable 
results. 

86.  See  note  39  supra  on  the  meanings  of  "less  onerous  alternative"  and  of 
"intrusiveness." 

87.  Although  confinement  considered  as  a  tool  of  altering  mentation  would  not 
generally  make  for  a  strong  first  amendment  argument,  confinement  might  violate  the 
first  amendment  if  it  were  the  result,  say,  of  holding  and  expressing  particular  political 
views  simpliciter.  Most  diagnoses  of  mental  illness  do  involve  analysis  of  speech  and 
mentation  ("flight  of  ideas"  is  said  to  be  a  frequent  characteristic  of  mania  —  see 
note  261  infra);  and  diagnostic  criteria  may  be  so  vague  that  official  "discretion"  is 
virtually  unbounded.  In  principle,  then,  commitment  or  any  other  governmental  re- 
striction based  upon  a  diagnosis  of  mental  illness  may  implicate  the  first  amendment. 

88.  See  generally  Beresford,  Professional  Liability  of  Psychiatrists,  21  Defense 
L.J.  123,  135-36  (1972)  (phenothiazine  and  other  tranquilizing  drugs  worsen  some 
forms  of  depression).  Cf.  Physicians'  Desk  Reference  1357  (26th  ed.  1972)  ("reac- 
tivation or  aggravation  of  psychotic  processes  may  be  encountered"  in  Prolixin  use). 
An  antidepressant  may  also  bring  on  adverse  mentational  side  effects,  e.g.,  mania. 
Cutting,  supra  note  10,  at  714  (referring  to  imipramine).  It  may  also  worsen 
cases  of  "agitated"  or  "anxious"  depression.  Jarvik,  Drugs  Used  in  the  Treat- 
ment of  P.sychiatric  Disorders,  in  Therapeutics,  supra  note  3,  at  187.  Tricyclic 
antidepressants  in  particular  may  generate  schizophrenic  symptoms  or  hypomanla. 
Klerman  &  Playkel,  Clinical  Use  of  Antidepressant  Drugs,  in  Drugs,  supra  note  3,  at 
194. 
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tensive  changes  in  mentation  and  behavior  may  be  the  result  of  a  pro- 
longed, nonintrusive  psychotherapeutic  regimen;  and  very  limited  effects 
may  be  produced  by  ESB,  or  various  psychotropic  drugs.^®) 

Still  another  gauge  of  intrusiveness  is  the  ability  to  resist  the  im- 
pulse to  act  or  move  in  certain  ways  while  under  the  influence  of 
an  organic  therapy's  psychic  effects.  A  rather  striking  example  is  the 
inducing  of  involuntary  motor  effects  by  ESB®*^ — although  one  may 
decline  to  call  such  movements  "acts."  A  euphoric  or  panic  state  in- 
duced by  stimulants^ ^  may  generate  strong  urges  to  act  in  uncharac- 
teristic ways — e.g.,  to  recklessly  spend  large  sums  of  money. ®^ 

Finally,  the  duration  of  a  psychic  effect  is  relevant  to  assessing  its 
intrusiveness.  Even  a  limited  change  in  mentation  might  be  consid- 
ered intrusive  if  it  were  to  last  for  an  indefinite  period.  ESB  which 
produces  nothing  but  a  mild  sensation  of  odor  might  well  be  regarded 
as  a  serious  intrusion  upon  mentation  if  there  were  no  way  for  the 
subject  to  remove  the  electrode  or  deactivate  it.  A  profound  drug- 
induced  mood  change  which  readily  yields  to  chemotherapy,  or  remits 
within  a  very  short  time,  may  be  a  less  serious  assault  than  a  less 
striking  change  which  turns  out  to  be  permanent. 

These  criteria  of  intrusiveness  may  be  roughly  captured  in  part 
by  some  notion  of  voluntariness  or  self-help  in  altering  thought  and 
behavior  patterns.  If  such  alterations  seem  to  be  more  the  joint  prod- 
uct of  the  therapy  and  the  person's  voluntary  efforts  in  changing  him- 
self rather  than  the  product  mamly  of  mentational  effects  over  which 
the  person  has  no  control,^^  then  a  conclusion  that  the  regunen  (forcibly 
imposed  though  it  may  be)  is  beyond  the  first  amendment's  protection 
seems  justified.  Something  was  done  for  the  person  with  his  help,  and 
not  to  him,  or  to  his  mind  or  personality.®* 

89.  See  generally  London,  supra  note  1,  at  126-28;  Physical  Control,  supra 
note  4,  at  ch.  14. 

90.  Physical  Control,  supra  note  4,  at  114;  see  note  74  supra. 

91.  Physicians'  Desk  Reference  1268-69   (26th  ed.   1972)    (euphoria  an  "ad- 
verse reaction"  of  Dexedrine;  overdose  may  cause  panic  state). 

92.  Linn,   Clinical  Manifestations  of  Psychiatric  Disorders,   in   Comprehensive 
Textbook,  supra  note  5,  at  572. 

93.  Cf.  Physical  Control,  supra  note  4,  at  214: 

New  neurological  technology  .  .  .  has  a  refined  efficiency.  The  individ- 
ual is  defenseless  against  direct  manipulation  of  the  brain  because  he  is  de- 
prived of  his  most  intimate  mechanisms  of  biological  reactivity.  In  experi- 
ments, electrical  stimulation  of  appropriate  intensity  always  prevailed  over 
free  will;  and,  for  example,  flexion  of  the  hand  evoked  by  stimulation  of  the 
motor  cortex  cannot  be  voluntarily  avoided.  Destruction  of  the  frontal  lobes 
produced  changes  in  affectiveness  which  are  beyond  any  personal  control. 

94.  The  observations  of  Professor  Shils  on  what  we  have  termed  "intrusiveness'* 
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It  would  be  instructive  to  apply  these  criteria  of  intrusiveness  to 
Anectine  aversion  therapy.  The  use  of  the  drug  Anectine,  in  the  opin- 
ion of  some  experts,  directly  produces  a  "nightmarish"  psychic  state  of 
high  suggestibility;^^  this  state  is  in  turn  intended  as  an  instrument  for 
additional  significant  changes  in  mentation  patterns  and  behavior. 
Such  a  coercively  induced  psychic  state  alone  generates  a  first  amend- 
ment issue — there  is  no  way,  by  simple  force  of  will,  for  the  subject 
to  avoid  being  propelled  into  the  mental  states  generated  by  the  drug,®* 

are  particularly  illuminating,  and  deserving  of  extensive  quotation.     His  remarks  are 

taken  from   The  Sanctity  of  Life,  in  Life  or  Death:    Ethics  and  Options  32-36 

(1968): 

[T]he  aversion  against  the  taking  of  narcotics,  the  administration  of  hallu- 
cinogenic drugs,  the  use  of  devices  for  stimulating  subliminal  percepticm  and 
for  secretly  observing  and  recording  occurrences  in  the  private  sphere,  seems 
to  be  an  aversion  against  the  infringement  on  individuality.  It  arises  from  an 
anxiety  lest  the  individual  be  made  into  something  other  than  he  "is."  It  is  a 
fear  that  the  particularly  individuated  and  differentiated  current  of  life  which 
exists  in  the  individual  human  organism  will  be  tampered  with,  damaged,  or 
extinguished.  .  .  .  [T]he  individuality  of  particular  human  beings  and 
classes  of  human  beings  certainly  is  and  has  been  regarded  as  subject  to  cer- 
tain legitimate  modes  of  influence.  The  guidance  and  formation  of  charac- 
ter through  education  and  domestic  discipline,  the  depressive  and  stunting  ef- 
fects of  poverty  and  maltreatment,  and  the  transformation  of  sensibility  and 
mental  powers  through  alcohol  and  sedative  drugs  are  all  widely,  although 
unequally,  accepted.  The  stimulation  of  the  imagination  through  literature 
and  drama  is  accepted,  but  not  the  pharmacological  stimulation  of  the  imag- 
ination. .  .  .  But  this  acceptance  is  also — and  this  is  the  most  relevant 
point  for  our  discussion — a  function  of  a  conception  of  "normality.".  .  .  It 
is  the  element  of  deliberate  deformation  of  "normal"  consciousness  which 
renders  abhorrent  the  administration  of  drugs  to  the  self;  it  is  the  deliberate 
and  deceptive  manipulation  of  conduct  by  experimental  means  not  understood 
by  the  participant-subject  of  an  experiment  which  renders  such  practices  ab- 
horrent. .  .  .  Slow  and  imperceptible  processes  of  change  or  influence  are 
not  regarded  as  repugnant  to  this  conception  of  normality  because  they  are 
not  seen  as  "abnormal"  or  "unnatural"  and  because  they  do  not  obviously  im- 
pinge on  individuality.  Changing  oneself  deliberately  by  the  exertion  of  in- 
ternal moral  resources,  or  by  the  adduction  of  certain  external,  allegedly  "sa- 
cred," influences  of  moral  and  religious  guidance,  by  placing  one's  self  in  a 
flow  of  symboUc  communication,  e.g.,  literary  works,  is  all  right.  .  .  .  But 
one  of  the  things  it  ["normality"]  excludes  is  the  complete  dominion  of  one 
human  being  over  another,  or  the  complete  renimciation  of  control  over  one's 
self,  whether  it  be  renunciation  to  another  person  or  to  some  chemical  agent. 
The  loss  or  renunciation  of  all  individual  autonomy  by  the  dominated  or  ab- 
dicating person  is  the  decisive  element  here.  Autonomy  thus  understood,  is 
what  the  individual  would  be  if  left  alone  to  the  extent  that  he  is  by  his  kin- 
ship group,  his  working  colleagues,  his  neighbors,  and  his  rulers. 

.  .  .  Under  what  conditions  is  the  modification  of  temperament  and  indi- 
viduality by  "contrived  intervention"  permissible?  ...  Is  it  permissible  for 
therapeutic  ends?  I  see  no  argument  against  this,  as  long  as  the  usual 
safeguards  practiced  by  the  medical  profession  are  observed,  i.e.,  as  long  as 
the  informed  consent  of  the  patient  or  of  his  kinsmen  who  are  morally  re- 
sponsible for  him,  is  given.  Where  an  individual  has  already  lost  such  in- 
dividuality as  he  once  possessed,  and  where  the  therapeutic  technique  offers  a 
reasonable  probability  of  the  restoration  to  him  of  some  part  of  his  previous 
individuality,  it  seems  to  me  to  be  morally  unexceptionable. 

See  also  Michels,  supra  note  83. 

95.  See  note  66  supra. 

96.  Even  the  non-intrusive  but  effective  results  of  antidepressants  in  "cancelling 
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though  he  might  successfully  avoid  acting  hi  the  way  desired  by  the  thera- 
pist. Another  index  of  the  intrusiveness  of  the  Anectme  program  is  the 
mtended  rapidity  of  the  changes  sought  in  mentation  and  behavior:  the 
program  resembled  the  expeditious  conditioning  of  the  sort  Alex  under- 
went in  Anthony  Burgess'  A  Clockwork  Orange,^''  and  not  the  tradi- 
tional model  of  gradual  rehabilitation.®^  In  contrast  to  highly  aversive 
conditioning,  the  gradual  and  generally  non-intrusive  effects  of  most 
forms  of  psychotherapy,  or  of  education  through  ordinary  instructional 
techniques,  do  not  present  strong  claims  for  first  amendment  protec- 
tion.^®  An  appropriate  analogy  might  be  the  de  minimis  Umitation  on 
what  sorts  of  touchmgs  constitute  battery.  Not  every  "touching"  of 
the  mind  by  the  state  creates  a  threshold  first  amendment  claim. 

3.     The  Protection  of  Solitary  Thought 

It  has  been  argued  that  mentation  must  be  protected  because  it  is  nec- 
essary for  communication.  It  might  be  urged,  however,  that  not  all 
mentation  is  directed  toward  or  intended  for  purposes  of  communica- 
tion or  association.  But  it  appears  impossible  to  distinguish  in  ad- 
vance between  thought  which  will  ultimately  be  expressed  in  conrniu- 
nication,  and  thought  which  will  not.^°°  Communication  and  expres- 
sion are  such  constant,  ongoing  activities  of  virtually  everyone  that  all 
mentation  must  be  protected  because  of  a  strong  likelihood  that  it  will 
be  important  or  necessary  for  such  communication  and  expression. 
Any  attempt  to  segment  out  instances  of  "isolated"  mentation  which 

out"  depression  would  appear  to  be  rather  difficult  to  resist.  See  generally  Longo, 
supra  note  3,  at  ch.  2.    But  cf.  notes  74-75  supra. 

97.  A  Clockwork  Orange,  supra  note  6.  Note,  however,  that  the  therapists 
there  used  an  emetic  drug  without  distinctive  psychotropic  effects  as  an  aversive  stimu- 
lus, producing  violent  illness  when  Alex  viewed  scenes  of  violence  or  sex.  While  the 
case  for  first  amendment  protection  for  Alex  would  be  good  (were  he  in  the  United 
States),  it  would  be  better  for  one  subjected  to  the  Anectine  program,  since  Anectine  is 
thought  to  produce  a  psychic  state  of  hypersuggestibility.    See  note  66  supra. 

98.  See  discussion  in  text  section  IV(B)(1)  infra  for  additional  remarks  on 
the  concepts  of  rehabilitation,  treatment,  and  on  penal/therapeutic  goals  generally. 

99.  It  would,  of  course,  prove  far  too  much  to  attempt  to  rebut  the  first  amend- 
ment argxmient  by  contending  that  because  we  are  dealing  with  the  control  of  behavior 
other  than  speech,  the  first  amendment  is  simply  irrelevant.  An  appropriate  surrebutter 
is  this:  state  interference  with  communication,  and  the  mentation  necessary  for  it,  is 
prima  facie  unconstitutional  given  the  validity  of  argument  in  the  text.  K  a  person  with 
the  capacity  for  informed  consent  refuses  treatment  but  poses  a  substantial  threat  to 
persons  or  property,  the  state's  obligation  is  to  confine  him.  If  he  lacks  this  capacity, 
the  threat  he  would  pose  if  free  will  be  one  of  the  variables  considered  in  the  determi- 
nation of  the  permissible  degree  of  intrusion  into  his  mental  functions  which  the  state 
may  effect  through  organic  therapy. 

100.     See  premises  (4)  and  (5)  in  the  text  at  p.  256  supra.     Cf.  note  52  supra. 
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are  unlikely  to  be  of  value  in  communication  would  clearly  jeopardize 
by  overkill  the  values  protected  by  the  first  amendment.  As  Professor 
Kalven  noted  in  a  related  context, 

a  reason  implicit  in  the  breadth  of  the  protection  afforded  speech 
is  due  to  the  judicial  recognition  of  its  own  incapacity  to  make 
nice  discriminations.  It  reflects  a  strategy  that  requires  that  speech 
be  overprotected  in  order  to  assure  that  it  is  not  underprotected.^^^ 

Even  if  such  mentation  could  be  identified  and  "segregated"  for 
"treatment,"  however,  it  would  appear  to  be  constitutionally  protected 
under  a  doctrine  of  mental  privacy.  ^®^ 

4.     The  Protection  of  Disordered  Thought 

The  first  amendment  argument  structure  presented  thus  far  may  ap- 
pear suspect  because  it  entails  protection  of  lunatic  thought  and  be- 
havior. Since  "insane"  or  "disordered"  thought  possesses  no  value,  in- 
trinsic or  instrumental  (so  the  argument  might  go),  it  is  not  worth 
sheltering  under  the  first  amendment.  The  next  step  of  that  argument 
might  require  that  a  constitutional  rule  be  established  according  first 
amendment  protection  only  to  "normal"  or  "sane"  thought,  and  not 
insane  mentation.  The  result  would  structurally  resemble  the  Roth 
V.  United  States^^^  rule  relegating  obscenity  to  a  limbo  specifically  un- 
protected by  the  Supreme  Court. 

One  obvious  response  to  this  argument  is  that  it  remains  ex- 
tremely difficult  to  explicate  a  distinction  between  sane  and  disordered 
thought  that  will  clearly  apply  to  any  but  a  few  paradigm  cases.  One 
of  the  reasons  for  the  difficulty  is  that  there  may  be  a  strong  element 
of  moral  evaluation  in  any  given  conclusion  that  someone  is,  or  is  not, 
mentally  ill  in  some  respect.^"*  This  difficulty  of  articulating  an  ade- 
quate "general  theory  of  insanity"  strongly  suggests  that  all  mentation 
should  be  considered  presumptively  protected  by  the  first  amendment. 

Consider,  however,  this  exemplar:    the  thought  and  behavior  of 


101.  Kalven,  The  New  York  Times  Case:  A  Note  on  "The  Central  Meaning  of 
the  First  Amendment"  1964  Sup.  Cr.  Rev.  191,  213. 

102.  See  text  section  in(C)  infra. 

103.  354U.S.  476  (1956). 

104.  See  generally  T.  SzASZ,  Law,  Liberty,  and  Psychiatry  ch.  2  (1963).  For  a 
discussion  of  "normative  ambiguity,"  see  text  section  V(B)(1)  infra.  See  also  Com- 
ment, The  Right  of  Privacy:  Normative-Descriptive  Confusion  in  the  Defense  of  News- 
worthiness,  30  U.  Chi.  L.  Rev.  722  (1963);  of.  United  States  v.  Brawner,  471  F.2d 
969,  977,  982-83  (D.C.  Cir.  1972). 
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someone  hardly  functional  and  unable  to  care  for  himself. ^"^  Such 
mentation  has  httle,  if  any,  utiUty,  and  hardly  seems  to  represent  the 
kind  of  interest  the  first  amendment  was  targeted  to  protect — i.e.,  both 
cognitive  and  emotive  communication.^"^  Indeed  the  term  "communi- 
cation" seems  distinctly  inapt  when  apphed  to  the  behavior  of  one  so 
thoroughly  ill.  But  clearly  there  is  a  continuum  from  the  "vegetable" 
paradigm  through  all  gradations  of  disorder  to  "normalcy."  This  dif- 
ficulty of  diagnosis  suggests  the  awkwardness  of  mvoking  the  Roth 
model  of  "protected  expression"  and  "non-protected  expression."  As 
a  matter  of  threshold  first  amendment  protection,  a  theory  of  "pro- 
tected mentation"  and  "non-protected  mentation"  would  probably  fare 
no  better  than  the  Roth  model.^"^  As  will  be  seen  later,  the  same 
sort  of  difficulty  wiU  plague  us  in  attempting  to  demarcate  a  concept 
of  capacity  for  informed  consent  within  the  domain  of  the  first  amend- 
ment. But  within  that  domain  all  thought — even  disordered  thought 
— is  protected  by  first  amendment  standards,  and  a  conclusion  that 
someone  lacks  the  capacity  for  informed  consent  does  not  give  the 
state  carte  blanche  to  treat  him  in  any  way  it  sees  fit.^°® 

The  rejection  of  the  Roth  model  does  not,  of  course,  mean  that  the 
state  can  never  compel  organic  therapy  to  control  mental  illness  or  devi- 
ant behavior.  It  does  mean  that  the  state's  discretion  in  choice  of  therapy 
for  those  lacking  the  capacity  for  informed  consent  is  constricted  by 
constitutional  standards.^"*  The  argument  here  is  simply  that  the 
presumption  favors  personal  autonomy — which  includes  the  right  to  be 
mad,  if  youwill.^^" 

105.  An  example  might  be  a  catatonic  schizophrenic.  See  Lehman,  Schizo- 
phrenia. IV:  Clinical  Features,  in  Comprehensive  Textbook,  supra  note  5,  at  631- 
33. 

106.  See  note  51  supra. 

107.  It  should  be  emphasized  that  if  "disordered"  mentation  were  considered  to 
be  a  form  of  "nonprotected"  mentation,  one  result  would  be  that  persons  involuntarily 
confined  in  mental  institutions  would,  in  order  to  secure  threshold  first  amendment 
protection  against  organic  therapy,  bear  the  burden  of  demonstrating  that  their  condi- 
tion was  in  fact  not  one  of  "disorder."  If  they  were  unable  to  attain  that  threshold, 
then  they  would  be  left  with  only  the  "rational  basis"  test  for  attacking  any  therapy 
as  excessively  intrusive,  or  attacking  it  on  any  basis  whatever.  The  first  amendment 
requires  greater  protection  for  freedom  of  mentation.  However,  in  McCabe  v.  Illinois, 
49  111.  2d  338,  275  N.W.2d  407  (1971),  the  court,  under  the  "rational  basis"  test, 
closely  scrutinized  the  state's  classification  of  marijuana  as  a  narcotic,  and  concluded 
that  such  a  classification  was  constitutionally  impermissible  under  the  equal  protection 
clause  of  the  fourteenth  amendment. 

108.  See  discussion  in  text  section  V(A)(2)  infra,  and  section  III(B)  supra. 

109.  See  discussion  in  text  section  V(A)(2)  infra. 

110.  See  discussion  in  text  section  IV(A)  infra  on  how  this  presumption  might  be 
overcome. 
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5.     The  Intrinsic  Value  of  Mentation 

Much  of  the  preceding  discussion  was  based  on  the  thesis  that  menta-; 
tion  is  instrumentally  valuable  in  generating  communication,  and  that! 
this  instrumental  value  would  be  impaired  by  attempts  to  excise  certain 
kinds  of  mentation  ("disordered,"  "soUtary")  from  first  amendment 
protection. ^^^  There  is,  however,  another  consideration,  which  is  that 
mentation  is  intrinsically  valuable, ^^^  and  therefore  all  mentatioi 
should  be  presumptively  protected  by  the  fnst  amendment. ^^^  If  so, 
the  posited  first  amendment  protection  of  mentation  does  not  depend 
entirely  on  the  protection  of  communication. 

While  we  may  accept  the  empiricist  thesis  that  there  can  be  little 
or  no  mentation  without  prior  imprinting  of  the  tabula  rasa  of  oun 
minds^^*  (a  process  substantially  certain  to  involve  human  communi- 
cation), sohtary  thought,  thought  only  indirectly  related  to  specific 
communications — indeed,  mentation  and  mental  activity  generally — 
are,  it  is  suggested,  intended  targets  of  the  first  amendment's  protection. 
An  historical  analysis  will  not  be  ventured  at  this  point,  but  the  conten- 
tion here  is  that  the  first  amendment  was  intended  to  protect  thought- 
whether  or  not  such  thought  was  likely  to  be  instrumental  in  generating 
communication  or  action.  In  Stanley  v.  Georgia,^^^  the  Supreme  Court 
said: 

Our  whole  constitutional  heritage  rebels  at  the  thought  of  giving 
government  the  power  to  control  men's   minds.  .  .  .     We   are 

111.  See  discussion  of  "disordered  thought"  in  text  section  111(B)(4)  supra;  and 
discussion  of  "solitary  thought"  in  text  section  in(B)(3)  supra. 

112.  In  contrast  to  instrumental  goods,  some  things  are  considered  intrinsic  goods 
".  .  .  because  we  value  these  things  .  .  .  not  for  what  they  lead  to  but  for  what  they 
are."    J.  Hospers,  Human  Conduct  105  (1961). 

113.  Justice  Brandeis,  concurring  in  Whitney  v.  California,  274  U.S.  357  (1927), 
stated: 

Those  who  won  our  independence  believed  that  the  final  end  of  the  State  was 
to  make  men  free  to  develop  their  faculties;  and  that  in  its  government  the  de- 
liberative forces  should  prevail  over  the  arbitrary.  They  valued  liberty  both 
as  an  end  and  as  a  means. 

Id.  at  375.    Cf.  Chafee,  Book  Review,  62  Harv.  L.  Rev.  891  (1949): 

The  truth  is,  I  think,  that  the  framers  had  no  very  clear  idea  as  to  what 
they  meant  by  "the  freedom  of  speech  or  of  the  press,"  but  we  can  say  three 
things  with  reasonable  assurance.  First,  these  politicians,  lawyers,  scholars, 
churchgoers  and  philosophes,  scientists,  agriculturalists,  and  wide  readers 
used  the  phrase  to  embrace  the  whole  reahn  of  thought. 

Id.  at  898. 

114.  The  thesis  is  that  all  or  nearly  all  mentation  is  dependent  upon  receiving 
"impressions"  and  "sensations"  through  the  various  senses.  D.  Hume,  A  Treatise  of 
Human  Nature  1  (Selby-Bigge  ed.  1888).  Compare  the  discussion  of  the  "rationalist" 
position  in  Hospers,  supra  note  15,  at  181-86,  217-26. 

115.  394U.S.  557  (1969). 
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not  certain  that  this  argument  [regulation  is  necessary  to  protect 
the  "individual's  mind  from  the  effects  of  obscenity"]  amounts  to 
anything  more  than  the  assertion  that  the  State  has  the  right  to 
control  the  moral  content  of  a  person's  thoughts.  .  .  .  Whatever 
the  power  of  the  state  to  control  public  dissemination  of  ideas 
inimical  to  the  public  morality  it  cannot  constitutionally  premise 
legislation  on  the  desirabiUty  of  controUing  a  person's  private 
thoughts.^  ^^ 

Although  Justice  Brandeis'  well-knovm  dissent  in  Olmstead  v.  United 
State s^^"^  dealt  with  the  fourth  and  fifth  amendments,  rather  than  the 
first,  it  seems  apt  to  observe  that  he  clearly  suggested  that  "thoughts" 
and  "sensations"  are  protected  by  the  former  prescripts."^ 

C.     "Mental  Privacy" — The  Threshold  Argument 

The  characteristics  of  mentation  can  be  viewed  and  appraised  from  a 
variety  of  perspectives.  Its  role  as  a  necessary  antecedent  of  commu- 
nication has  already  been  described,  and  we  have  noted  that  thought 
may  be  considered  an  mtrinsically  valuable  end  in  itself.  The  fact 
that  thoughts  need  not  be  communicated  and  are  not  open  to  pubhc  in- 
spection (at  least  without  the  use  of  organic  therapies  or  "mind-read- 
ing" devices)  suggests  that  a  privacy-like  value  may  be  urged  in  sup- 
port of  a  constitutional  theory  of  protection  for  mentation.  Professor 
Ratner  has  suggested  that  the  first  amendment  alone  is  sufficient  to 

116.  Id.  at  565-66.  With  respect  to  organic  therapy,  it  is  unlikely  that  Paris 
Adult  Theatre  I  v.  Slaton,  413  U.S.  49  (1973)  and  its  companion  cases  are  in- 
consistent with  the  first  amendment  argument  presented  here.  In  Paris,  the  Su- 
preme Court  ruled  that  Georgia  could  enjoin  the  display  of  obscene  materials.  After 
noting  Stanley's  ban  on  controlling  "the  moral  content  of  a  person's  thoughts,"  which 
"we  need  not  quarrel  with,"  Mr.  Chief  Justice  Burger  said: 

[W]e  reject  the  claim  that  the  State  of  Georgia  is  here  attempting  to  control 
the  minds  or  thoughts  of  those  who  patronize  theatres.  .  .  .    The  fantasies  of 
a  drug  addict  are  his  own  and  beyond  the  reach  of  government,  but  govern- 
ment regulation  of  drug  sales  is  not  prohibited  by  the  Constitution. 
Id.    at    67-68.      (This    proposition    lends    support    to    the    thesis    that    mentation    is 
constitutionally    protected.)      The    target    of   Paris   was    obscenity,    and    its    remarks 
should    be    carefully    interpreted    with    that    restriction    in    mind.      Whatever    the    in- 
tellectual difficulties  of  reconciling  Paris,  Stanley,  United  States  v.   Reidel,  402  U.S. 
351   (1971),  and  United  States  v.  Thirty-Seven  Photographs,  402  U.S.  363   (1971)  in 
an  obscenity  context,  it  is  difficult  to  believe  that  the  post-5?a«/ey  cases  can  rationally 
be  applied  to  foreclose  protection  against  mind/behavior  control  in  prisons  or  mental 
hospitals.    Some  observations  in  Paris  would  simply  be  nonsense  when  applied  to  ques- 
tions of  institutional  coercive  organic  therapy,  e.g.,:    "The  protection  afforded  by  Stan- 
ley v.  Georgia  ...  is  restricted  to  a  place,  the  home."    413  U.S.  at  66  n.l3. 

117.  277  U.S.  438,  478  (1928)  (Brandeis,  J.,  dissenting). 

118.  Id. 

83-298  O  -  77  -  53  (Vol.  2) 
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justify  the  formulation  of  a  protectible  right  of  "mental  privacy": 

[SJpeech  values  include  .  .  .  protection  for  privacy  of  thought. 
The  last  value  is  impaired  by  compelled  transmission  or  reception 
of  communications  and  by  interference  with  communications  that 
the  recipient  finds  interesting  or  enjoyable. ^^^ 

Stanley  v.  Georgia  seems  to  rest  the  protection  of  mentation  in  part 
on  privacy  notions  deriving  from  the  first  and  fourth  amendments.  ^^" 
Portions  of  Professor  Westin's  analysis  also  seem  well  suited  to  deriv- 
ing a  conclusion  that  the  first  amendment  protects  mentation  because 
communication  and  action  require  private  mental  assessment  of  infor- 
mation: 

At  the  intellectual  level,  individuals  need  to  process  the  in- 
formation that  is  constantly  bombarding  them,  information  that 
cannot  be  processed  while  they  are  still  "on  the  go."  .  .  .  [P]ri- 
vacy  in  such  circumstances  enables  a  person  to  "assess  the  flood 
of  information  received,  to  consider  alternatives  and  possible  con- 
sequences so  that  he  may  then  act  as  consistently  and  appropri- 
ately as  possible,  .  .  ."^^^ 

Earlier,  in  Kovacs  v.  Cooper^^^  Justice  Frankfurter,  in  his  concur- 
ring opinion  supporting  the  vahdity  of  a  city  ordinance  regulating  the 
use  of  sound  trucks,  observed  that  "it  is  not  for  us  to  supervise  the 
hmits  the  legislature  may  impose  in  safeguarding  the  steadily  narrow- 
ing opportunities  for  serenity  and  reflection." ^^^ 

That  privacy  is  a  useful  tool  in  structuring  rights  against  interfer- 
ence with  mentation,  and  that  the  first  amendment  reflects  and  protects 
privacy  values  is  hardly  a  surprise.  Were  there  "brain  peepers"  who 
could  read  our  thoughts,^^^  we  doubtless  would  regard  them  as  the 
most  detestable  privacy  invaders  of  all,  worse  than  disrupters  of  the 
marital  relation  or  the  repose  of  the  home.  A  complete  analysis  re- 
quires, however,  some  reference  to  the  possibihty  of  deriving  constitu- 
tional protection  for  "thought  privacy"  outside  the  first  amendment  by 

119.  Ratner,  The  Function  of  the  Due  Process  Clause,  116  U.  Pa.  L.  Rev.  1048, 
1098  n.274  (1968).  Cf.  Note,  Privacy  in  the  First  Amendment,  82  Yale  L.J.  1462 
(1973). 

120.  394  U.S.  at  565-66.  The  term  "mental  privacy"  is  used  in  A.  Westin, 
Privacy  and  Freedom  39  (1970)  [hereinafter  cited  as  Westin];  Demolition,  supra 
note  7,  at  661-63  uses  the  terms  "mind  freedom"  and  "mind  privacy." 

121.  Westin,  supra  note  120,  at  36. 

122.  336U.S.  77  (1949). 

123.  Id.  at  97. 

124.  The  term  was  used  to  describe  characters  with  extrasensory  perception  in  A. 
Bester,  The  Demolished  Man  (Signet  ed.  1953). 
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discerning  some  privacy  shelters  elsewhere  in  the  Constitution.  The 
leading  candidates  seem  to  be  the  due  process  clauses  of  the  four- 
teenth and  fifth  amendments.  In  Roe  v.  Wade,  the  court  urged 
that  reserving  the  decision  to  have  an  abortion  to  private  choice 
derived  from  a  "right  of  privacy  .  .  .  founded  in  the  Fourteenth 
Amendment's  concept  of  personal  liberty  and  restrictions  upon  state 
action  .  .  .  ."^^'^  It  was  also  noted  that  the  "roots  of  that  right"  of 
privacy  might  be  found  in  the  first  amendment  {Stanley  v.  Georgia), 
the  fourth  and  fifth  amendments,  the  ninth  amendment,  and  the  well- 
known,  if  ineffable,  "penumbras"  and  "emanations"  of  the  Bill  of 
Rights  generally. 

The  resulting  "preference"  for  privacy  is  certainly  reasonable,  if  it 
is  posited 

that  privacy  is  not  just  one  possible  means  among  others  to  insure 
some  other  value,  but  ...  is  necessarily  related  to  ends  and  rela- 
tions of  the  most  fundamental  sort:  respect,  love,  friendship,  and 
trust.  Privacy  is  not  merely  a  good  technique  for  furthering  these 
fundamental  relations:  rather  without  privacy  they  are  simply  in- 
conceivable. ^^^ 

It  may  also  be  that  privacy  is  "preferred"  because  it  is  important  to  the 
maintenance  of  democratic  decision-making  processes. ^^^ 

If  indeed  it  is  given  that  the  Constitution  protects  privacy,  and 
therefore  a  variety  of  relationships^ ^^  and  processes^ ^^  because  they  are 
private,  the  final  step  in  deriving  the  protection  of  mental  privacy  is 
to  observe  that  mentation  is  a  necessary  antecedent  to  estabhshing, 
maintaining  and  furthering  any  conceivable  matter  of  privacy.  The 
argument  structure  is  identical  to  that  tendered  earher  with  respect  to 
communication:  no  mentation,  no  communication;  no  mentation,  no 
private  relationships  or  processes.  Any  effect  or  influence  upon  men- 
tation wiU  necessarily  affect  or  influence  the  private  relationships  or 
processes.  So  again,  mentation  is  both  intrinsically  and  instrumentally 
valuable;  it  is  a  private  process,  and  is  necessary  for  the  existence  and 
pursuit  of  private  interests  and  processes. 

125.  410  U.S.  113,  153  (1973). 

126.  Fried,  Privacy,  11  Yale  LJ.  475,  477-78  (1968). 

127.  Privacy  may  also  be  protected  as  a  fundamental  right  because  it  is  thought 
to  be  intrinsically  valuable.  C/.  Westin,  supra  note  120,  at  34;  Note,  Privacy  in  the 
First  Amendment,  82  Yale  L.J.  1462  (1973). 

128.  E.g.,  Griswold  v.  Connecticut,  381  U.S.  479  (1965)   (marital  privacy). 

129.  E.g.,  Roe  v.  Wade,  410  U.S.  113  (1973)  (abortion);  Stanley  v.  Georgia, 
394  U.S.  557  (1968)  (private  use  of  obscene  materials  in  home);  In  re  Klor,  64  Cal. 
2d  816,  415  P.2d  791,  51  Cal.  Rptr.  903  (1966)  (same). 
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It  appears  that  Kaimowitz  v.  Department  of  Mental  Health^^^ 
adopted  the  foregoing  analysis  of  privacy  as  one  of  its  rules  of  deci- 
sion, relying  both  upon  the  first  amendment's  protection  of  privacy  and 
upon  inferences  drawn  from  other  constitutional  provisions: 

There  is  no  privacy  more  deserving  of  constitutional  protec- 
tion than  that  of  one's  mind.  .  .  . 

Intrusion  into  one's  intellect,  when  one  is  involuntarily  de- 
tained and  subject  to  the  control  of  institutional  authorities,  is  an 
intrusion  into  one's  constitutionally  protected  right  of  privacy.  If 
one  is  not  protected  in  his  thoughts,  behavior,  personality  and 
identity,  then  the  right  of  privacy  becomes  meaningless.  [Citing 
Note,  Conditioning  and  Other  Technologies  Used  to  "Treat?"  "Re- 
habilitate?" "Demolish?"  Prisoners  and  Mental  Patients,  45  S.  Cal. 
L.  Rev.  616,  663  (1972).] 

...  In  the  hierarchy  of  values,  it  is  more  important  to  pro- 
tect one's  mental  processes  than  to  protect  even  the  privacy  of 
the  marital  bed.^^^ 

IV.     PERSONAL  AUTONOMY  AND  THE  COERCIVE  USE 

OF  ORGANIC  THERAPY  AS  A  MEANS  OF  FURTHERING 

COMPELLING  STATE  INTERESTS 

The  conclusion  of  the  preceding  discussion  was  that  there  is  a  funda- 
mental right  against  coercive  governmental  interference  with  mentation 
through  the  use  of  organic  therapies.^^^     The  existence  of  that  right 

130.  Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Q.,  July  10,  1973). 

131.  Mat  38-39. 

Compare  the  constitutional  arguments  described  thus  far  in  the  text,  with  that  re- 
lied upon  in  Winters  v.  Miller,  446  F.2d  65  (2d  Cir.  1971),  upholding  the  right  of 
a  confined  mental  patient  to  refuse  psychotropic  drugs  on  the  basis  of  religious  beliefs; 
the  patient's  secular  interest  in  the  integrity  of  mentation  was  not  considered  in  the 
decision.  But  see  Smith  v.  Baker,  326  F.  Supp.  787  (W.D.  Mo.  1970)  (no  claim  stated 
by  prisoner's  allegations  of  enforced  administration  of  Prolixin  over  religious  objec- 
tion); Peek  V.  Ciccone,  288  F.  Supp.  329  (W.D.  Mo.  1968)  (enforced  administration 
of  psychotropic  drugs  to  prisoner  not  cruel  and  unusual  punishment).  The  application 
of  the  eighth  amendment's  cruel  and  unusual  punishment  clause  to  enforced  administra- 
tion of  organic  therapy  is  considered  in  Demolition,  supra  note  7,  at  665-66. 

See  generally  Professor  Kittrie's  "Therapeutic  Bill  of  Rights"  in  The  Right  to 
BE  Different  402-04  (1971) : 

1.    No  person  shall  be  compelled  to  undergo  treatment  except  for  the  defense 
of  society.  ...     2.    Man's  innate  right  to  remain  free  of  excessive  forms  of 
human  modification  shall  be  inviolable.  ...     8.    Any  compulsory  treatment 
must  be  the  least  required  reasonably  to  protect  society. 
(Italics  deleted.) 

132.  See  text  section  III  supra. 
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was  inferred  from  the  first  amendment's  protection  of  communication, 
its  recognition  of  the  instrumental  and  intrinsic  values  of  mentation 
and  personal  autonomy,  and  also  from  the  Constitution's  general  pro- 
tection of  privacy.  Claims  based  upon  fundamental  constitutional 
rights  are,  however,  defeasible.  If  the  state  can  estabhsh  that  a  pro- 
posed course  of  action  is  necessary  to  further  or  achieve  a  compelling 
state  interest,  then  it  has  constitutionally  justified  its  resulting  encroach- 
ment upon  the  fundamental  right."^  This  condition  for  defeasibility 
impUes  that  the  state  must  show  that  there  are  no  alternative  means  of 
furthering  that  compelling  interest  which  would  place  a  less  onerous 
burden  upon  the  fundamental  right. ^^^ 

How,  in  principle,  can  a  state  estabhsh  a  compelling  interest  jus- 
tifying the  use  of  organic  therapy  as  the  least  onerous  means  of  fur- 
thermg  that  interest?  The  state,  no  doubt,  would  cite  as  compelling 
interests  the  pubUc  safety;  the  restoration  of  a  person  to  functionaUty, 
for  the  benefit  of  himself,  his  family,  and  society;  and  the  costs  of  con- 
fmement,  supervision  or  various  modalities  of  treatment.  The  state  would 
no  doubt  also  claim  that  its  techniques  for  freeing  one  from  the  bur- 
dens of  madness  represented  that  means  of  effecting  this  liberation 
which  trenched  least  upon  the  fundamental  right  of  freedom  of  men- 
tation. In  short,  the  state  would  claun  a  right  to  compel  treat- 
ment on  both  "social  cost"  and  "paternalistic"  grounds. ^^^  How, 
in  principle,  would  a  confined  patient  refute  (a)  the  contention  that 
the  state's  identified  interests  were  "compeUing";  or  (b)  the  contention 
that  the  proposed  treatment  modality  placed  the  least  burden  on  the  in- 
tegrity of  mentation  and  autonomy  of  any  alternative  means  of  achiev- 
ing that  interest? 

Constitutional  analysis  at  this  point  requires  the  strikmg  of  bal- 
ances among  competing  moral  judgments  concerning  the  integrity  of 
any  given  individual's  mental  functions  (whether  "sane"  or  "disor- 
dered"); the  state  goals  which  would  be  furthered  by  an  alteration  in 
his  mental  functions;  and  the  use  of  coercive  alteration  of  his  mental 
functions  as  the  means  of  choice  in  furthering  those  goals. ^^^    This  bal- 


133.  E.g.,  NAACP  V.  Button,  371  U.S.  415,  438  (1963);  Bates  v.  Little  Rock, 
361  U.S.  516  (1959).    Cf.  United  States  v.  O'Brien,  391  U.S.  367,  376-77  (1968). 

134.  E.g.,  Shelton  v.  Tucker,  364  U.S.  479,  488  (1960).  See  generally  Ratner, 
The  Function  of  the  Due  Process  Clause,  116  U.  Pa.  L.  Rev.  1048  (1968). 

135.  See  text  section  IV(A)  infra. 

136.  The  constitutional  and  moral  analysis  here  suggests  an  inverse  relationship 
between  the  degree  of  protection  afforded  mentation  and  the  seriousness  of  the  disor- 
der. (The  per  se  rule  that  competent  protest  forecloses  all  coerced  therapy  reflects 
a  constitutional  "pre-balancing"  which  creates  a  discontinuity  in  this  inverse  relation.) 
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ancing  enterprise  requires  the  difficult  empirical  task  of  determining 
precisely  how  organic  therapies  affect  mentation  and  behavior. 

It  was  urged  earlier  that,  partly  because  of  the  difficulty  of  making 
value  discriminations  among  different  patterns  of  mentation,  all  men- 
tation must  presumptively  be  protected — both  to  avoid  the  risk  of  over- 
kill by  disrupting  "sound"  mental  functioning^ ^^  and  to  protect  the  in- 
trinsic value  of  mental  autonomy.^^^  While  this  may  appear  inconsist- 
ent with  the  contention  that  it  is  necessary  to  make  comparative  value 
discriminations  with  respect  to  different  forms  of  mentation  under  the 
compelling  state  interest  test,  in  fact  it  is  not.  The  initial  rejection  of  mak- 
ing such  value  discriminations  at  the  threshold  occurs  at  a  stage  in 
which  the  burden  is  on  the  litigant/ patient  to  justify  a  claim  of  right. 
If  he  fails  in  his  effort  to  characterize  as  fundamental  his  interest  in 
the  integrity  of  his  mental  functions  because  his  particular  mentation 
patterns  are  considered  to  be  of  relatively  low  value,  he  has  probably 
lost  all  chance  of  using  litigation  to  block  coercive  treatment.  On  the 
other  hand,  the  value  discriminations  made  under  the  compelling  state 
interest  test  are  made  in  a  context  in  which  the  burden  of  justification 
has  shifted  to  the  state,  thus  reducing  the  risk  that  the  integrity  of 
mentation  will  be  impaked  because  of  faulty  judgments  of  value  or  find- 
ings of  fact. 

The  entire  argument  structure  which  broadly  characterizes  all 
mentation  as  a  constitutionally  protected  interest  and  then  places  the 
burden  of  justifying  interference  with  that  interest  upon  the  state  rests 
upon  the  high  constitutional  value  accorded  personal  autonomy.  The 
result  is  a  consistent  system  which  is  at  all  stages  highly  risk-averse 
with  respect  to  coercive  interference  with  mentation.^^®  In  particular, 
the  system  is  totally  averse  to  the  risk  of  impairing  autonomy  by  treat- 
ment over  informed,  competent  protest;  relatively  less  averse  to  that 
risk  where  the  patient  lacks  the  capacity  for  informed  consent;  and  still 
less  averse  to  the  risks  of  both  psychic  and  monetary  costs  incurred 
by  prolonged  confinement  rather  than  treatment  and  release.  The  sys- 
tem, then,  avoids  impairing  autonomy  by  coercive  treatment,  but  risks 

The  analysis  here  also  suggests  a  direct  relationship  between  the  protection  against 
compelled  treatment  and  the  relative  intrusiveness  of  the  therapy,  and  an  inverse  rela- 
tionship between  the  former  and  the  relative  effectiveness  of  the  therapy. 

137.  See  text  accompanying  notes  101  and  104-07  supra. 

138.  S'eetext  section  111(B)(5). 

139.  See  the  discussion  comparing  punishment  and  therapy  models  with  respect 
to  differences  in  various  kinds  of  risk  aversion,  note  219  infra. 
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impairing  autonomy  by  inhibiting  the  treatment  of  mental  illness — a 
collision  of  autonomy  values  considered  in  more  detail  below.  ^^^ 

A.     Overcoming  the  Presumption  Against  Substitution 

OF  Judgment 

It  has  been  urged  that  a  presumption  against  substitution  of  judgment 
informs  the  Constitution. ^^^  It  would  be  useful  to  indicate  briefly 
what  sorts  of  moral  considerations  might  overcome  the  presumption, 
because  it  is  precisely  such  considerations  that  are  likely  to  be  tendered 
by  the  state  as  compelhng  interests  justifying  enforced  therapy  (or 
denial  of  access  to  therapy).  The  considerations  outlined  earher^^^ 
fall  into  three  categories:  (1)  paternahsm — protecting  the  subject's 
interests  or  welfare  solely  for  his  benefit;^^^  (2)  promoting  the  "posi- 

140.  ^ee  text  section  rV( A) /«/ra. 

141.  See  text  section  III(A)  supra. 

142.  See  text  accompanying  note  135  supra. 

143.  For  the  classic  exposition  of  what  paternalism  means — and  why  it  should 
be  considered  an  unacceptable  justification  for  governmental  action — see  J.  S.  Mill,  On 
Liberty  ch.  4  (R.  Kirk  ed.  1955).  "[T]he  only  purpose  for  which  power  can  rightfully 
be  exercised  over  any  member  of  a  civilized  community  against  his  will  is  to  prevent 
harm  to  others."  Id.  at  15.  See  generally  M.  Friedman,  Capitalism  and  Freedom 
33-34  (1962);  H.L.A.  Hart,  Law,  Liberty,  and  Morality  4-5  (Vintage  ed.  1966). 
Mill's  complete  formulation  includes  the  limitation  that  the  government  may  not  force 
a  "competent"  person  to  act  solely  for  his  own  benefit.  On  Liberty,  supra  at  15. 
The  rationale  and  practicability  of  this  limitation  is  being  examined  in  this  Article. 
His  antipatemalistic  animus  may  be  inconsistent  with  his  views  in  Utilitarianism  (O. 
Piest  ed.  1953),  but  that  problem  will  not  be  explored  here. 

The  rule-utilitarian  perspective  {see  text  accompanying  notes  167-69,  190-92  infra) 
is  a  useful  tool  for  assessing  paternalistic  governmental  action.  Assume  the  existence 
of  a  set  of  institutions  and  practices  which  forbade  paternalistic  exercises  of  power. 
A  rule-utilitarian  might  urge  that  such  institutionalized  nonpaternalism  and  thorough- 
going laissez-faire  might  erode  community  values  such  as  kindness  and  the  importance 
of  fulfillment  of  human  potential.  On  the  other  hand,  governmental  intervention  such 
as  that  attacked  by  Mill  might  encourage  sloth,  unemployment  and  destroy  values  of 
self-reliance  and  independence.  A  discussion  of  such  externalities  is  therefore  not  only 
appropriate  but  necessary  for  a  complete  analysis  of  paternalism. 

Mill's  antipatemalistic  code  has  been  relied  upon  by  several  courts  to  impose  lim- 
its on  the  subject  matter  coverage  of  the  police  power:  government  action  purportedly 
directed  solely  at  a  person's  own  benefit,  and  not  for  the  general  welfare,  has  been 
held  to  be  beyond  the  police  power.  E.g.,  Everhardt  v.  City  of  New  Orleans,  208  So. 
2d  423  (La.  App.  1968)  (invalidating  law  requiring  motorcyclists  to  wear  crash  hel- 
mets); American  Motorcycle  Ass'n  v.  Davids,  11  Mich.  App.  351,  158  N.W.2d  72 
(1968)  (same);  People  v.  Carmichael,  53  Misc.  2d  584,  279  N.Y.S.2d  272  (1967) 
(same),  rev'd,  56  Misc.  2d  388,  288  N.Y.S.2d  931  (1968);  State  v.  Betts,  21  Ohio  Misc. 
175,  252  N.E.2d  866  (Mun.  Ct.  1969)  (same).  See  generally  the  discussion  of  these 
cases  in  F.  Michelman  &  T.  Sandalow,  Materials  on  Government  in  Urban 
Areas:  Cases — Comments — Questions  3-33  (1970);  Note,  82  Harv.  L.  Rev.  469 
(1968)  (commenting  on  the  Davids  case,  supra). 
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tive  externalities"  (benefits  to  the  state)^*^  attending  the  subject's  res- 
toration to  sanity — his  contribution  to  society  in  both  monetary  and 
nonmonetary  ways;  (3)  avoiding  the  "negative  externalities"  (costs 
to  the  state)^*^  associated  with  the  subject's  continued  dysfunctionality 
— harm  to  persons  and  property,  the  ongoing  cost  of  confinement  and 
treatment,  and  the  ongoing  cost  of  the  subsistence  of  his  depend- 
ents/^« 

In  the  balance  of  this  Article,  it  will  be  argued  that  if  the  pre- 
sumption against  substitution  of  judgment  is  of  constitutional  dimen- 
sion, the  following  propositions  may  be  inferred.  Personal  autonomy 
values  (from  which  the  presumption  against  substitution  of  judgment 
was  originally  derived)  presumptively  override  the  state's  interests 
(and/or  means)  to  the  extent  that  these  interests,  as  implemented  by 
the  means,  contemplate  coercion  of  the  subject.  ^^'    If  that  is  so,  then 

144.  See  the  definition  of  "externality"  in  terms  of  "external  economies"  and 
"external  diseconomies"  in  Buchanan  &  Stubblebine,  Externality,  in  12  A.E.A.  Read- 
ings IN  Welfare  Economics  199-212  (K.  Arrow  &  T.  Scitovsky  eds.  1969).  Econo- 
mists do  not  generally  use  the  adjectives  "positive"  and  "negative"  to  describe  exter- 
nahties.  The  stipulated  meanings  of  these  adjectives  in  the  present  Article  are  adopted 
for  convenience.  A  "positive  externality"  is  a  benefit  to  society  resulting  from  a  per- 
son's conduct — e.g.,  the  products  of  his  skills,  the  support  of  his  family,  and  his  con- 
tributions, both  quantifiable  and  unquantifiable,  to  the  community  generally.  A  "nega- 
tive externality"  is  a  cost  or  harm  resulting  from  a  person's  conduct — e.g.,  the  effects 
of  smoke  emitted  from  his  factory,  any  physical  injury  he  inflicts  on  persons  or  prop- 
erty, and  any  expenditures  made  by  any  party  to  rectify,  ameliorate  or  prevent  such 
costs  and  harms.  See  generally  A.  Alchian  &  W.  Allen,  University  Economics  474- 
77  (2d  ed.  1968);  Coase,  The  Problem  of  Social  Cost,  3  J.  Law  &  EcoN.  1  (1960) 
[hereinafter  cited  as  Coase]. 

145.  See  note  144  supra. 

146.  Economists  may  find  the  supposed  distinction  between  promoting  positive  ex- 
ternalities and  avoiding  negative  externalities  somewhat  bizarre,  since  promotion  of 
benefits  and  cost  avoidance  are,  for  their  purposes,  considered  equivalent.  Cf.  Coase, 
supra  note  144.  Indeed,  the  difference  between  the  contribution  a  recovered  patient 
makes  toward  his  dependents'  support  (promoting  a  positive  externality)  and  the 
avoidance  of  nonsupport  by  state  or  private  efforts  during  his  illness  (avoiding  a 
negative  externality)  lies  only  in  the  incidence  of  the  cost.  To  the  extent  that 
"promotion"  and  "avoidance"  reflect  a  distinction  between  "acts"  and  "omissions," 
however,  the  present  terminology  is  useful.  Historically,  both  law  and  morals 
have  treated  acts  and  omissions  differently;  one  who  affirmatively  risks  sub- 
stantial harm  by  submitting  to  experimental  treatment  having  only  a  marginal  chance 
of  benefiting  his  condition  is  viewed,  perhaps,  more  harshly  than  one  who  simply 
declines  therapy — even  sound  therapy — and  permits  a  diseased  condition  to  continue. 
Cf.  W.  LaFave  &  W.  Scott,  Jr.,  Criminal  Law  182-91  (1972);  see  note  327  infra. 
So,  to  avoid  begging  any  legal,  constitutional  or  moral  questions,  the  distinctions  drawn 
here  will  be  retained.    See  generally  text  section  V(C)  infra. 

147.  It  is  argued  in  this  Article  that  involuntary  intrusive  organic  therapy  is  in 
general  a  far  greater  destruction  of  personal  autonomy  than  physical  confinement,  but 
this  is  a  value  judgment  not  shared  universally.     E.g.,  Michels,  The  Right  to  Refuse 
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presumptively  the  state  can  act  in  the  way  it  proposes  only  by  securing 
the  informed  consent  of  the  subject.  Therefore,  a  doctrine  of  informed 
consent  to  organic  tlierapy  is  constitutionally  required.  This  doctrine, 
as  structured  here,  contemplates  '.nat  the  presumption  against  substi- 
tution of  judgment  may  be  overcome  in  certain  cases,  and  that  the 
state  may  then  proceed  without  informed  consent.^ ^^  Even  in  these 
cases  the  value  of  personal  autonomy  nevertheless  constitutionally 
obliges  the  state  to  choose,  from  among  the  most  effective  organic  ther- 
apies, those  which  are  least  intrusive. ^^^ 

Working  out  the  foregoing  argument  will  require  consideration 
of  the  value  of  personal  autonomy  reflected  in  freedom  of  mentation 

Psychoactive  Drugs,  3  Hast.  Center  Rep.  8,  11  (June  1973): 

[CJertainly  in  general,  involuntary  institutionalization  is  far  more  of  an 
assault  on  a  person's  liberties  than  involuntary  medication.  Robert  W.  [the 
patient  described  in  the  Hastings  Center  symposium  on  refusal  to  accept  ad- 
ministration of  psychotropic  drugs]  'wanted'  to  be  released,  and  wanted  not 
to  receive  medication.  The  closest  possible  compromise  might  have  been 
forced  medication  which  could  lead  to  earlier  release. 

See  also  the  articles  by  Ingraham  &  Smith,  and  by  R.L.  Schwitzgebel,  supra  note 
20.  But  see  Morris,  supra  note  67  at  487:  "[W]e  can  understand  and,  indeed,  sym- 
pathize with  a  man's  preferring  death  to  being  forcibly  turned  into  what  he  is  not." 
See  also  note  338  infra,  raising  briefly  the  issue  of  compelled  therapy  as  an  alternative 
to  capital  punishment.  Cf.  Neville,  Behavior  Control,  in  Recent  Activities:  1973,  at 
11  (Hast  Center),  observing  that  in 

.  .  .  medical  contexts,  behavior  control  procedures  are  employed  to  give 
people  greater  freedom  to  be  themselves  and  do  what  they  want.  Those  very 
procedures,  however,  can  be  used  to  destroy  people's  previous  identity  and  to 
prevent  them  from  doing  what  they  want. 

148.  See  text  section  V(A)  infra.  See  also  A.B.  2296,  §  2671;  Statute  I,  §  3 
(emergency  ECT).  See  generally  Robitscher,  Informed  Consent:  When  Can  It  Be 
Withdrawn?,  2  Hast.  Center  Rep.  10,  11  (June  1972)  [hereinafter  cited  as  Robit- 
scher]; Kalinowsky,  The  Convulsive  Therapies,  in  Comprehensive  Textbook,  supra 
note  5,  at  1283,  observing  that  clinicians  often  use  ECT  in  the  first  instance  in  order 
to  help  avert  suicide. 

149.  There  may  be  cases  in  which  there  is  only  one  therapy  likely  to  work,  and 
it  has  highly  intrusive  aspects.  ECT,  for  example,  might  well  be  employed  when  anti- 
depressant drug  therapy  has  failed.  See  generally  Kalinowsky,  The  Convulsive  Thera- 
pies, in  Comprehensive  Textbook,  supra  note  5,  at  1279-95.  In  many  cases,  however, 
ECT  would  seem  to  be  one  of  the  therapies  for  which  less  intrusive  alternatives 
ought  earnestly  to  be  sought.  See  Robitscher,  supra  note  148,  at  11,  who  argues  that 
prolonged  ECT  causes  "progressive  memory  loss,  loss  of  rationality,  and  an  increase  in 
regressive  behavior."  As  a  result,  the  patient  may  become  "withdrawn"  and  "dis- 
oriented," and  "increasingly  incompetent  and  imable  to  exercise  his  legal  rights." 
Robitscher  also  suggests  that  little  agreement  exist?'  concerning  the  therapeutic  effects 
of  ECT,  although  most  clinicians  regard  it  as  useful  for  psychotic  depression,  and,  as 
mentioned  in  note  148  supra,  it  may  help  to  avert  suicide.  The  memory  loss  associated 
with  ECT  usually  clears  up  within  6  months,  according  to  Robitscher,  but  "may  be 
permanent." 

For  a  detailed  comparison  of  ECT  with  antidepressant  drugs,  see  Cole  &  Davis, 
Antidepressant  Drugs,  in  Comprehensive  Textbook,  supra  note  5,  at  1273-75. 
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and  its  corollary  freedom  to  be  mad,  and  the  countervailing  value  of 
freedom  from  madness  with  its  attendant  enhanced  autonomy  through 
treatment.  This  seems  to  be  a  bona  fide  antinomy,  for  the  same  value 
premises  suggest  contradictory  conclusions.  On  the  one  hand,  out  of 
deference  to  personal  autonomy,  the  state  should  decline  to  compel 
treatment.  On  the  other  hand,  again  out  of  deference  to  personal  au- 
tonomy, the  state  should  force  one  to  be  free  by  compelUng  treatment 
in  order  to  enhance  his  future  autonomy  by  restoring  him  to  function- 
ality.^^° 

1.     Paternalism  and  Positive  Externalities  As  Justifications  for  Substi- 
tution of  Judgment:  The  Antinomy  of  Enhancing  Autonomy 

a.     Capacity  for  informed  consent  assumed 

A  substantial  assault  on  autonomy  occurs  when  someone  mentally  ill 
but  retaining  the  capacity  to  make  rational  decisions  concerning  ther- 
apy, posing  no  danger  to  persons  or  property,  and  having  no  depend- 
ents, is  nevertheless  compelled  to  submit  to  therapy.  To  offer  pristine 
paternalism — solely  the  patient's  own  good^^^ — as  a  compelling  state 
interest  justifying  abridgment  of  a  fundamental  right  seems  a  bit 
weak.^'^^     The  state  would  thus  presumably  also  tender  in  its  behalf 

150.  Such  a  restoration,  it  is  well  to  note,  may  effectively  enhance  the  oppor- 
tunity for  exercising  first  amendment  rights.  {See  text  section  IV(B)(2)  for  a  choice- 
theoretic  articulation  of  the  effects  of  organic  therapies  on  the  opportunities  to  act 
and  think.)  This  hardly  conflicts  with  the  preceding  threshold  first  amendment  argu- 
ment, however,  since  the  decisions  to  think  and  speak  (whatever  the  "quality"  of  the 
thought  or  speech)  are  matters  for  the  patient  to  decide,  not  the  therapist.  The  first 
amendment's  protections  would  hardly  be  functional  concerning  matters  of  organic 
therapy  if  this  were  not  the  case. 

151.  See  discussion  of  paternalism  in  note  143  supra.  On  the  assumption  that 
"no  man  is  an  island,"  then  externalities  of  some  sort  will  be  associated  with 
everyone's  acts  or  omissions.  But  cf.  H.L.A.  Hart,  Law,  Liberty,  and  Morality  5 
(1963).  From  a  rule-utilitarian  perspective  (see  text  accompanying  notes  167-69,  192 
infra),  it  may  be  particularly  difficult  to  identify  conduct  which  harms  only  the  actor, 
cind  the  Millsian  antipaternalistic  rule  may  be  exceedingly  difficult  to  apply.  The 
externalities  identified  may  be  on  balance  so  trivial,  however,  that  one  can  assume 
a  significant  clash  between  proponents  and  opponents  of  paternalistic  state  action. 

152.  The  infirmity  of  the  state's  argument  would  lie  precisely  in  the  fact  that  by 
hypothesis  exactly  one  person,  and  no  one  else,  would  benefit.  Indeed,  one  might  ar- 
gue that  not  only  would  there  be  no  compelling  state  interest,  but  there  would  be  no 
legitimate  state  interest  of  any  kind.  The  state  might  tender  a  metaphysical  rejoinder 
that  it  (the  state)  forms  some  sort  of  whole  which  is  benefited  whenever  any  one 
of  its  parts  is  benefited.  It  would  then  take  a  summation  of  all  the  separately  bene- 
fited parts — e.g.,  all  persons  patemalistically  treated  under  protest — and  claim  a  com- 
pelling interest  in  the  practice  of  enforced  therapy.  The  cases  which  seem  to  come 
closest  to  this  sort  of  argument  are  the  Sunday  closing  law  cases.    There,  notions  of 
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the  benefits  to  society  foregone  by  allowing  his  continued  impairment 
of  functionahty.  The  benefits  might  be  loosely  characterized  as  in- 
creased Gross  National  Product  and  an  improvement  in  the  general 
"quaUty  of  hfe"^^^  as  a  result  of  restoring  persons  to  full  productivity 
and  autonomy.  These  benefits,  it  will  be  suggested,  form  a  morally 
inadequate  justification  for  forcible  intrusion  into  a  person's  very  self- 
hood/'*^ 

What  the  state  effects  in  overriding  competent  refusal  to  be 
treated  is  a  short  run  denial  of  autonomy  in  order  to  achieve  a  long  run 
increase  in  autonomy,  (This  is,  perhaps,  a  sort  of  forced  "invest- 
ment" in  autonomy.  ^''^)  To  the  extent  that  one  is  free  from  the  con- 
straints of  his  illness  or  dysfunctionality,  he  becomes  more  capable  of 
dealing  with  all  matters  affecting  him,  and  it  is  thus  appropriate  to 
say  that  he  has.  in  the  long  run,  become  more  free.  The  positive 
externalities  of  such  enhanced  autonomy,  combined  perhaps  with  his 
own  interest  in  his  autonomy  (a  paternahstic  consideration)  would, 
under  this  argument,  justify  his  compelled  restoration  to  sanity.  From 
the  perspective  of  classical  utilitarian  ethics,  then,  in  the  collision  be- 
tween freedom  from  state  coercion  and  freedom  from  madness  the  lat- 
ter should  prevail,  for  the  result  is  greater  functionality.  The  result 
would  then  presumably  be  greater  autonomy  and  happiness,^^^  and 

paternalism  and  the  positive  externalities  of  a  uniform  day  of  rest  appear  to  be  blended 
in  justifying  the  state's  interference  with  the  free  exercise  of  religion.  Braunfeld  v. 
Brown,  366  U.S.  599  (1961);  McGowan  v.  Maryland,  366  U.S.  420  (1961).  But  in 
the  context  of  coerced  organic  therapy  the  notion  of  a  fundamental  right  would  seem 
to  require  a  more  patient-individuated  justification  for  coercion.  Cf.  note  332  infra. 
If  there  is  no  compelling  interest  in  coercing  a  given  person  alone,  then  the  abridgment 
of  his  fundamental  right  ought  not  to  be  supported  by  what  is  in  fact  a  bootstrap 
argument  attempting  to  justify  coercion  in  his  case  by  invoking  the  "summation"  argu- 
ment presupposing  coercion  in  other  cases.  Cf.  the  "crash  helmet"  cases  discussed  in 
note  143  supra. 

153.  Compare  the  Sunday  closing  law  cases  discussed  in  note  152  supra. 

154.  Shapiro  v.  Thompson,  394  U.S.  618  (1969),  expressed  considerable  disdain 
for  the  argument  that  a  "drain"  on  the  pubhc  fisc  justifies  the  invasion  of  a  funda- 
mental right  (there,  the  right  to  travel  interstate),  and  struck  down  a  New  York  resi- 
dency requirement  for  the  receipt  of  welfare  benefits.  (One  would  suppose,  however, 
that  some  drains  might  simply  be  too  costly  to  bear,  even  where  a  fvmdamental  right 
is  abridged.) 

155.  Whether  the  investment  has  paid  off  may  be  problematical  even  when  the 
long  run  has  arrived.    See  text  accompanying  notes  319-25  infra. 

156.  For  a  terse  explication  of  classic  utilitarianism  see  Hospers,  supra  note  15, 
at  571-72,  604-16  (2d  ed.  1967).  See  discussion  in  text  accompanying  notes  167-69, 
190-92  infra  for  a  further  consideration  of  rule-utilitarian  analysis.  The  rule-utilitaiian 
perspective  is  frequently  invoked  in  attacks  upon  capital  punishment  as  "brutalizing" 
society  and  eroding  the  value  of  the  sanctity  of  life.  See  Furman  v.  Georgia,  408  U.S. 
238,  290-91,  358-71    (1972)    (Brennan,  J.,  concurring;  Marshall,  J.,  concurring). 
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therefore  various  positive  externalities  (e.g.,  increased  productivity). 
There  is  something  very  wrong,  however,  with  reaching  this  result  on 
utilitarian  grounds  alone.  Despite  the  possibility  of  foregone  positive 
externalities,  it  may  be  unjust  to  force  a  person,  concededly  competent 
to  make  decisions  concerning  therapy,  to  submit  to  alteration  in  his 
mental  functions  when  there  are  no  serious  negative  externaUties 
other  than  cost  of  confinement  and  cost  of  upkeep  of  dependents  which 
would  result  from  confining  but  not  treating  him.^^^  (As  suggested 
later,  a  less  onerous  means  of  avoiding  negative  externalities  when  a 
competent  person  refuses  treatment  would  simply  be  confinement 
alone.^^^) 

At  this  point,  the  preceding  assumptions  concerning  "enhanced 
autonomy"  and  "alteration  of  mental  functions"  bear  closer  scrutiny; 
conclusions  about  the  justice  or  utility  of  compelled  or  foregone  organic 
therapy  require  some  information  about  the  effects  of  such  therapies. 
We  can  pursue  the  matter  by  considering  a  paradigm  which  offers  a 
rather  strong  case  against  our  per  se  rule  that  competent  refusal  fore- 
closes therapy.  Suppose  that  a  person  is  suffering  from  a  depressive 
psychosis  which  renders  him  so  nonfunctional  that  care  is  required, 
but  which  leaves  his  faculties  sufficiently  intact  so  that  he  can  in- 
telligently understand  and  rationally  act  upon  decisions  concerning 
therapy  for  his  ilhiess.^^^ 

It  so  happens  that  for  some  such  persons  antidepressant  drugs 
stand  a  good  chance  of  "cancelling  out"  the  depression  within  a  few 
weeks.^^°    Contrast  this  particular  therapy  with  the  use  of  another  kind 

157.  Cf.  Morris,  supra  note  67  at  475,  487  (1968),  arguing  that  in  "treating  per- 
sons for  actions  that  have  been  chosen,"  we  "display  a  lack  of  respect  for  the  moral 
status  of  individuals." 

158.  See  text  accompanying  notes  187-88  infra. 

159.  Cf.  Cohen,  Manic-Depressive  Reactions,  in  Comprehensive  Textbook,  supra 
note  5,  at  676,  683.  Cohen  observes  that  manic-depressive  reactions  (severe  disorders 
of  mood)  may  involve  "marked  disturbances  of  thought  and  behavior,"  but  that  never- 
theless the  victims  of  this  affliction  appear  to  be  "competent  and  reliable." 

160.  Cf.  LoNGo,  supra  note  3,  at  52-53  (emphasis  added): 

The  clinical  effect  of  antidepressants  requires  a  certain  time  to  become 
evident,  generally  a  few  weeks.  ...  In  favorable  cases,  after  a  week  of 
treatment,  the  mood-elevating  response  can  be  observed.  The  feelings  of 
grief,  self-depreciation  [sic]  and  hopelessness  attenuate;  the  patient  shows 
greater  animation  and  becomes  less  concerned;  normal  sleep  patterns  return 
along  with  a  reduction  of  the  neurovegetative  disturbances.  The  improve- 
nicnt  obtained  under  drug  treatment  resembles  spontaneous  remission  but 
takes  place  more  rapidly.  .  .  . 

.  .  .  Sedation  cannot  be  equated  with  antipsychotic  effect,  nor  can  stimulation 
be  equated  with  anti-depressive  action. 
Cf.  also  Synopsis,  supra  note  5,  at  303 : 

The  above  drugs  [tricyclic  antidepressants,  MAO  inhibitors]  seem  to  be  truly 
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of  drug — a  stimulant — which  for  the  same  persons  may  be  about  equally 
effective  by  "masking"  the  depression  with  the  "foreign"  mood  state  of 
euphoria.^*'^  Contrast  also  antidepressant  drug  therapy  with  ECT  which 
may  be  just  as  effective  but  may  result  in  short-term  memory  loss  or  other 
short  or  long  run  cognitive  impairment.  ^^^  The  distinction  being  drawn 
here  is  among  therapies  which  are  all  more  or  less  equally  effective  in 
blocking  the  target  infirm  mentation  patterns,  but  which  differ  in  their 
intrusiveness}^'^  The  intrusiveness  of  stimulants  and  ECT  consists  in 
part  in  the  degree  to  which  they  substitute  for  one  psychic  state  (a  "sick" 
one)  another,  which  the  patient  is  likely  to  regard  as  abnormal  or  un- 
natural for  him,  or  which  may  be  inconsistent  with  the  full  use  of  his 
mental  faculties.  The  recipient  of  antidepressant  drugs,  however,  is  likely 
to  report  that  he  simply  feels  the  way  he  did  before  the  onset  of  the 
illness,  without  the  intervention  of  foreign  states  of  mmd.^®^ 

and  specifically  antidepressants,  with  little  or  no  effect  on  normal  persons. 
The  psychomotor  stimulants,  by  contrast,  are  euphoriants  and  stimulants  of 
psychomotor  activity.  .  .  .     The  use  of  such  stimulants  in  depression  seems 
open  to  question,  from  the  results  of  recent  placebo  control  studies. 
Thus,   the   result   of  applying   an   antidepressant   and   a   psychomotor  stimulant  seem 
sharply  different,  although  the  depression  is  not  an  actively  present  symptom  if  either 
kind  of  chemotherapy  works.    See  generally  Therapeutics,  supra  note  3,  at  187.    See 
also   the   discussion   of   phenothiazine   drugs   in   Lxdngo,   supra  note   3,   at   18,   which 
should  be  analyzed  in  light  of  the  effective/intrusive  distinction,  and  the  choice-theo- 
retic concepts  in  text  section  IV(B)(2)  infra. 

161.  See  note  160  supra.    Cf.  Cutting,  supra  note  10,  at  707. 

162.  Kalinowsky,  The  Convulsive  Therapies,  in  Comprehensive  Textbook,  supra 
note  5,  at  1281.  See  also  the  remarks  of  Dr.  Robitscher,  supra  note  149.  Dr.  Kal- 
inowsky states,  however,  that  investigations  "by  many  groups  of  psychologists  have 
shown  convincingly  that  no  lasting  loss  or  impairment  of  memory  occurs."  Id.  at 
1281.    See  generally  Synopsis,  supra  note  5,  at  285-86. 

163.  See  text  section  in(B)(2)  supra  on  the  criteria  of  intrusiveness.  See  also 
note  164  infra. 

164.  To  use  the  paradigm  in  the  text  somewhat  more  precisely  in  order  to  expli- 
cate further  the  distinction  between  effectivenss  and  intrusiveness,  consider  three  sepa- 
rate times:  ty,  before  onset  of  the  Olness;  t^,  during  the  illness;  /g,  when  the 
treatment — antidepressant,  stimulant,  or  ECT — has  had  its  optimal  effect  in  controlling 
the  "target  symptom"  (Longo,  supra  note  3,  at  51).  The  patient  under  antidepres- 
sant therapy  might  report  at  t^  that  he  felt  much  the  same  as  he  did  at  t-^,  before 
onset  of  the  illness.  But  if  under  the  influence  of  stimulants,  the  patient  at  t^  might 
report  that  he  felt  better — "stimulated" — than  at  /2,  but  did  not  feel  the  same  as  he 
did  at  ty.  The  latter  therapy  thus  did  not  simply  "cancel  out"  the  mood  state  associ- 
ated with  the  illness  at  /2,  but  in  effect  replaced  it  with  a  mood  state  different  from 
the  initial  one  at  t^,  which  substitute  mood  state  might  or  might  not  have  increased 
his  net  functionality.  Cf.  Longo,  supra  note  3,  at  53:  "Sedation  cannot  be  equated 
with  antipsychotic  effect,  nor  can  stimulation  be  equated  with  antidepressive  action." 
See  text  section  IV(B)(2)  infra.  Under  the  influence  of  ECT,  the  patient  might  report 
that  his  mood  was  the  same  as  at  \,  but  that  he  was  suffering  from  the  side  effect 
of  memory  impairment.  It  is  assumed,  of  course,  that  his  memory  of  t-^  was  not 
erased.  See  Kalinowsky,  The  Convulsive  Therapies,  in  Comprehensive  Textbook, 
supra  note  5,  at  1281. 
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It  might  be  argued  that  this  posited  distinction  between  effective- 
ness and  intrusiveness  is  the  undoing  of  the  per  se  rule  that  no  therapy 
may  be  imposed  over  competent  objection.  Why  is  it  unjust  to  compel 
effective,  non-intrusive  therapy,  which  restores  functionality  and  au- 
tonomy? Psychiatrists  are  wont  to  tell  tales  of  patients  who  were  in 
some  way  coerced  or  duped  into  such  therapy  and,  after  having  been 
restored  to  health,  offered  their  profuse  thanks  to  the  therapists,  ex- 
pressing dismay  at  their  earlier  "misjudgment."^*^^  All  this  makes  for 
a  rather  compelling  scenario  favoring  coerced  therapy  because,  by  hy- 
pothesis, the  proposed  therapy  is  substantially  non-intrusive.^^^  A  the- 
ory condemning  the  coercion  as  unjust  may  seem  unconvincing.  In- 
deed, to  some,  it  may  even  cut  the  other  way — justice  requires  the  ap- 
plication of  effective,  non-intrusive  therapies. 

This  is  a  suitable  point  to  describe  the  rule-utiUtarian  view, 
"which  holds  that  we  should  not  judge  the  rightness  of  [an]  act  by 
its  consequences  but  by  the  consequences  of  adopting  the  rule  under 
which  the  particular  act  falls. "^^^  Suppose  we  shift  the  analysis  away 
from  the  discrete  case  of  compelled  therapy  posited  as  a  paradigm, 
and  consider  the  effects  of  permitting  the  state  to  adopt  a  rule  or  main- 
tain a  practice  of  institutionalized  substitution  of  judgment^ ^^  for  per- 

The  effective/intrasive  distinction  may  also  be  explicated  by  considering  the  ef- 
fects of  phenothiazine  drugs.  These  drugs  may,  for  a  given  patient,  be  both  effective 
and  intrusive.  Thus  they  may  control  a  schizophrenic  pattern  of  mentation  or  con- 
duct, but  also  produce  certain  side  effects  affecting  mood  and  other  categories  of  men- 
tal functioning,  and  may  generate  akathisia — compulsive  motor  activity,  fright,  and/or 
extreme  restlessness.    Cutting,  supra  note  10,  at  678. 

The  therapies  in  question,  then,  may  be  intrusive  because  they  induce  "foreign" 
or  "abnormal"  states  of  mind  either  as  the  intended  means  of  controlling  target  menta- 
tion (e.g.,  stimulation)  or  as  "side  effects"  (e.g.,  memory  loss  from  ECT).  Cf.  Shils, 
supra  note  94.  Therapeutic  decisions  made  on  the  basis  of  an  effective/intrusive  distinc- 
tion, while  necessary,  may  involve  very  difficult  problems  of  "trade-offs"  in  various 
psychic  states. 

165.  Telephone  interview  with  Jerome  E.  Jacobson,  M.D.,  Clinical  Director, 
Gateways  Hospital  and  Community  Mental  Health  Center,  Lx)s  Angeles,  Aug.  9,  1973. 

166.  If  control  of  temporal  lobe  epilepsy  by  the  use  of  ESB  techniques  developed 
into  a  sound,  established  procedure,  it  might,  despite  the  considerable  physical  intru- 
sion involved,  fail  to  generate  any  changes  in  mentation  or  "behavior."  The  therapy 
would  thus  not  be  "psychotropic"  and  would  simply  not  be  covered  by  the  first  amend- 
ment. That  is,  //  the  therapy's  effects  were  indeed  precisely  limited  to  the  control 
of  brain  activity  not  amounting  to  mentation,  producing  no  significant  psychic  side 
effects,  then  mind/behavior  control  would  not  be  involved.     Cf.  note  5  supra. 

167.  HosPERS,  supra  note  15,  at  608  (emphasis  in  original). 

168.  "Institutionalized  substitution  of  judgment"  as  used  here  means  simply  that 
the  substituted  judgment  is  made  in  accordance  with  a  specified  set  of  "secondary" 
rules  authorizing  a  given  set  of  persons  or  institutions  (e.g.,  state  officials,  the  state 
itself,  corporations)   to  effect  such  substitution  of  individual  judgment  in  accordance 
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sons  ill  but  nevertheless  competent  to  make  decisions  about  their  thera- 
peutic affairs.  It  may  be  that  the  existence  of  this  rule  or  practice 
would  be  more  productive  of  evil  than  of  good.  It  would  be  hard 
indeed  to  verify  this,  for  it  requires  an  inquiry  into  whether  an  ongoing 
poHcy  of  institutionalized  substitution  of  judgment  would  tend  to  erode 
values  of  personal  autonomy, ^^^  and  to  generate  over-reaching  by  the 
state  in  forcing  therapies  over  competent  protest.  If,  however,  an  em- 
pu-ical  inquiry  did  not  yield  a  conclusion  that  a  finely  tailored  rule 
permitting  coerced  non-intrusive  therapy  for  competent  subjects  would 
have  such  adverse  consequences,  then  perhaps  the  per  se  rule  is  wrong. 

The  distinction  between  "effective"  and  "effective  but  not  in- 
trusive" therapies  may  help  untangle  the  paradox  posed  by  Chief  Judge 
Bazelon  in  United  States  v.  Alexander:^'^^ 

If  we  can  tolerate  the  use  of  only  those  techniques  that  are  un- 
likely to  "work,"  in  the  sense  of  altering  behavior  or  physical 
condition  [e.g.,  psychotherapy  or  psychodrama],  how  can  we  con- 
tinue to  justify  involuntary  hospitalization  on  the  grounds  that 
it  permits  us  to  use  those  very  techniques  in  the  "treatment"  of 
mental  illness? 

A  good  point.  But  if,  in  any  given  case,  we  can  distinguish  both 
"effectiveness"  and  "intrusiveness,"  there  may  be  little  left  of  the  para- 
dox. In  either  a  private  or  institutional  context,  if  there  is  a  choice 
between  more  or  less  equally  effective  therapies,  the  rational  therapist 
should  (and  in  the  case  of  an  involuntarily  confined  patient,  constitu- 
tionally must)  choose  the  less  intrusive.  Even  if  this  distinction  could 
not  be  made  in  some  cases,  the  proposed  statutes  do  not  foreclose  the 

with  a  set  of  "primary"  or  substantive  rules.  (The  latter  rules  may,  of  course,  be  so 
broad  or  vacuous  as  not  to  constitute  guides  for  informed  decision.  In  effect, 
this  would  confer  arbitrary  powers  upon  the  decision-makers.)  On  "secondary"  and 
"primary"  rules,  see  H.L.A.  Hart,  The  Concept  of  Law  77-96  (1961).  Institution- 
alized substitution  of  judgment  should  be  contrasted  with  more  or  less  random  or  ad  hoc 
violations  of  personal  judgment  either  in  the  public,  private,  or  an  intermediate  do- 
main. 

169.  Cf.  Tribe,  supra  note  7,  at  434-35  on  "erosion  of  a  society's  constitutive  val- 
ues" if  certain  "options  were  widely  and  persistently  exercised."  See  also  id.  at  430- 
31.  A  rule  permitting  substitution  of  judgment  where  there  is  capacity  for  informed 
consent  may,  in  addition  to  jeopardizing  generally  the  status  of  the  values  of  freedom, 
autonomy  and  privacy,  have  a  particular  adverse  spill-over  effect  on  adjudications  con- 
cerning incompetents.  The  latter  may  be  rendered  more  carelessly  as  a  result  of  the 
institutionalization  of  a  rule  permitting  substituted  judgment  where  there  is  capacity 
for  informed  consent.  Finally,  officials  themselves  may  become  corrupted  by  a  rule 
which  empowers  them  to  flout  the  wishes  of  iimiates. 

170.  471  F.2d  923,  964  n.l20  (D.C.  Cir.  1972). 
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use  of  effective  but  intrusive  therapies  upon  persons  lacking  the  ca- 
pacity for  informed  consent.  ^"^^ 

b.     Lack  of  capacity  for  informed  consent  assumed 

The  next  step  in  the  analysis  of  paternalism  and  positive  externahties 
as  justifications  for  substitution  of  judgment  is  to  assume  that  the  pa- 
tient's ilbiess  substantially  erodes  his  capacity  to  make  an  informed 
decision  concerning  therapy.  Our  intuitive  judgments  about  mental 
functioning  may  be  helpful  in  this  enterprise.  Mentation,  as  has  been 
suggested,  is  presumptively  immune  from  coercive  tampering — this  is 
a  moral  thesis  embedded  in  the  first  amendment.  Suppose  the  sub- 
ject, Vi'hether  a  prisoner  or  mental  patient,  lacks  the  capacity  for  in- 
formed consent  and  refuses  any  organic  therapy  proffered.  Our  pre- 
sumption requires  us  to  accord  this  "disordered"  refusal  some  degree 
of  deference.  But  most  persons,  were  they  to  consider  the  matter  at 
all,  would  probably  consider  the  presumption  overcome  when  any  given 
decision  is  thought  to  be  substantially  affected  by  (or  in  some  sense 
"a  product  of"^'^^)  mental  abnormality.  Is  this  because  we  think  that 
the  consequences  of  a  disordered  choice  are  more  likely  to  be  produc- 
tive of  an  excess  of  evil  over  good  than  those  of  a  healthy  choice?  If 
so,  substituted  judgment  is  not  only  justified,  but  obligatory  on  classical 
utilitarian  gounds  (whether  we  are  considering  the  subject's  welfare, 
positive  externalities,  negative  externahties,  or  any  combination  of 
these  considerations).  Or  is  it  thought  that  an  incompetent  person  is  in 
some  sense  "not  himself,"  and  that  in  deference  to  the  ideal  of  personal 
autonomy,  destructive  ventures  on  his  part  ought  to  be  prevented  at  least 
until,  under  the  influence  of  treatment  or  otherwise,  "he  returns"  or 
"becomes  himself"  again  and  can  act  freely?  Does  the  state  have  an 
obligation  to  his  "former  self,"  which  is  to  be  restored  by  therapy,  or 

171.  A.B.  2296,  §§  2670.5(2),  2675-80;  Statute  I,  §§   1(2),  8-13. 

172.  The  fact  that  "but  for"  the  mental  illness  a  given  judgment  would  not  have 
been  made  seems  insufficient  to  condemn  the  judgment  as  incompetent.  The  ways  in 
which  a  disorder  together  with  other  concurrent  causes  affects  the  mind  are  simply  too 
complex  to  accept  a  "but  for"  test  or  even  the  supposedly  more  stringent  "disease/prod- 
uct" formulations  for  appraising  decision-making.  (Of  course,  in  a  trivial  sense,  any 
decision  to  refuse  treatment  is  an  effect  of  mental  illness  since  the  occasion  for  the 
offer  of  therapy  probably  would  not  otherwise  have  arisen.)  Compare  Durham  v. 
United  States,  214  F.2d  862  (D.C.  Cir.  1954),  wilh  United  States  v.  Brawner,  471  F.2d 
969  (D.C.  Cir.  1972).  Brawner  rejects  the  "disease/product"  formulation  of  the  insan- 
ity defense  embraced  in  Durham,  and  adopts  the  "substantial  capacity"  formulation  of 
the  American  Law  Institute's  Model  Penal  Code  §  4.01(1)  as  the  description  of  the 
required  nexus  between  disease  and  judgment. 
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to  his  "future  self,"  which  is  to  be  constructed  by  therapy?^^^  Is  this  be- 
cause we  regard  it  as  less  unjust  to  restrict  a  disordered  person's  deci- 
sion than  a  "sane"  person's  decision? ^^^  Or  do  we  feel,  in  some  in- 
stances at  least,  that  the  disorder  is  so  severe  that  there  has  indeed 
been  no  judgment  or  decision  at  all  to  be  replaced? 

Because  of  a  panoply  of  considerations  such  as  these,  highly  dis- 
ordered thought  simply  does  not  rank  very  high  on  anyone's  list  of 
valuable  things  or  interests.  This  may  remain  so  even  when  it  is  ob- 
served that  these  rough  notions  of  the  value  or  disvalue  of  disordered 
thought  may  fail  to  take  adequate  account  of  the  difficulty  of  reliably 
identifying  "sound"  and  "unsound"  mental  processes  which  are  inex- 
tricably bound  in  a  vastly  complex  mental  ecosystem.  When  the  bal- 
ancing act^^^  in  constitutional  analysis  is  performed,  then,  overcoming 
the  presumption  protecting  disordered  mentation  and  permitting  ther- 
apy for  the  purpose  of  restoring  "normal"  mentation  does  not  seem 
terribly  difficult.  Thus  both  justice  and  classical  utilitarianism  im- 
pose an  obligation  to  treat — an  obligation  running  to  the  person's 
"true"  or  "normal"  self  and  its  preference  patterns.  Because  we 
remain  within  the  domain  of  the  first  amendment,  the  state's  decisions 
concerning  coerced  therapy  are  to  be  closely  appraised  and  scrutinized 
under  a  strict  standard  of  review.  That  standard  requires  that  the 
state  choose,  from  among  equally  effective  therapeutic  plans,  those 
which  are  the  least  mtrusive  upon  the  subject's  mental  functions,^^® 
and  which  therefore  represent  the  least  onerous  alternative  to  achieving 
the  state's  goal  of  restoring  the  subject  to  functionality.  ^"^^ 

Although  the  state  may  thus  be  morally  and  legally  privileged 

173.  Cf.  Tribe,  supra  note  7,  at  428-30.  Cf.  also  Note,  Civil  Commitment  of 
the  Mentally  III:  Theories  and  Procedures,  79  Harv.  L.  Rev.  1288,  1298  (1966)  [here- 
inafter cited  as  Civil  Commitment]: 

[T|he  guardian  [of  the  incompetent]  would  strive  to  consider  the  factors  the 
patient  himself  would  consider  were  his  capacity  for  making  a  responsible  de- 
cision not  impeded  by  illness. 

174.  Cf.  Civil  Commitment,  supra  note  173,  at  1295: 

If,  notwithstanding  his  illness,  the  patient  is  capable  of  making  a  decision 
society  will  respect  on  the  question  of  whether  to  be  hospitalized,  making  the 
decision  for  him  is  wrong  ....  Of  course,  in  those  cases  in  which  the  sick 
person  is  unable  to  decide  for  ^'•mself  about  hospitalization,  some  substitute 
for  his  decision  must  be  sought. 
See  generally  Morris,  supra  note  67. 

175.  See  text  section  IV(B)  infra  for  additional  discussion  of  the  analysis  and 
appraisal  of  possible  state  interests  in  coercive  organic  therapy. 

176.  Cf.  W.  Scoville,  'Only  As  a  Last  Resort  .  .  .  ,'  3  Hast.  Center  Rep.  5  (Feb. 
1973):  "Because  psychiatric  surgery  is  irreversible,  all  other  treatments  must  first  be 
tried,  including  prolonged  psychotherapy,  drug  therapy,  and  limited  shock  treatment." 

177.  See  text  accompanying  notes  45-46  supra. 

83-298  O  -  77  -  54  (Vol.2) 
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(and  perhaps  obliged^  ^^)  to  administer  organic  therapy  to  incompe- 
tents, nothing  in  the  foregoing  analyses  justifies  uncontrolled  discretion 
by  the  state  in  deciding  how  to  treat  such  incompetents.  At  stake 
here,  after  all,  is  the  person's  very  identity  and  selfhood,  and  his  men- 
tation patterns  which,  while  disordered,  are  entitled  to  respect.  It  is 
therefore  necessary  to  limn  the  constitutionally  required  substantive  and 
procedural  hmitations  confining  the  state's  power  to  treat.  They  are 
reflected  in  AB  2296  and  Statute  I,  and  require  assessment  of  these 
variables:  the  nature  and  gravity  of  the  danger  posed  by  the  subject 
to  himself ;^^®  the  degree  to  which  his  functionality  is  impaired;  the 
relative  effectiveness  and  intrusiveness  of  the  proposed  therapies — in- 
cluding intrusive  mentational  "side  effects";  the  degree  to  which  in- 
trusive side  effects  may  be  mitigated  by  what  are  in  effect  therapeutic 
"chasers"  ;^^"  the  availability  of  other  equally  effective  but  signifi- 
cantly less  intrusive  therapies,  and  their  attendant  dangers;  and  the 
possibility  of  remission  and  improvement  without  any  therapy  at  all 
(other  than  confinement  or  punishment  alone,  to  the  extent  that  they 
are  "therapeutic"). 

We  have  not  delved  deeply  into  the  moral  value  and  evil  of  pa- 
ternalism as  a  justification  for  substituted  judgment. ^^^  But  further 
analysis  of  the  matter  may  well  profit  by  considering  again  the  assault 
on  autonomy  effected  by  coerced  treatment  of  someone  who  retains 
his  competence,  and  does  not  even  represent  a  danger  to  himself  other 
than  the  "danger"  of  foregoing  the  blessings  of  sanity.  The  analysis 
may  also  profit  from  a  rule-utilitarian  perspective  which  appraises  the 
good  and  evil  of  permitting  a  practice  of  substituted  judgment  under  a 
recognized  set  of  rules,  even  though  the  rules  hmit  such  substitution  to 
"disordered"  judgments.  It  is  all  very  well  to  consider  the  consequences 
of  individual  acts  of  coercion,  but  if  we  are  operating  under  a  rule  or 
institutionalized  practice,  we  are  required  to  consider  a  class  of  acts 
purportedly  justified  by  such  rule  or  practice.  The  nature  of  the  jus- 
tification, if  any,  for  a  class  of  acts  performed  in  accordance  with  a  rule 
may  be  far  different  from  that  for  a  single  act.^^^ 

178.  See  text  section  V(C)  infra. 

179.  The  danger  the  subject  poses  to  others  is  not  relevant  here,  since  we  are 
dealing  with  positive,  not  negative  extemah"ties. 

180.  See  Denber,  Tranquilizers  in  Psychiatry,  in  Comprehensive  Textbook,  supra 
note  5,  at  1259,  discussing  drugs  used  to  control  side  effects  of  phenothiazines.  See 
also  notes  160,  164  supra,  discussing  the  properties  of  antidepressant  and  antipsychotic 
drugs,  and  of  ECT. 

181.  See  text  section  IV(A)(1)  supra. 

182.  See  the  discussion  of  rule-utilitarianism  in  the  text  accompanying  notes 
167-69  supra  and  190-92  infra. 
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2.     Negative  Externalities  as  a  Justification  for  Substitution  of  Judg- 
ment 

Ordinary  moral  perceptions  suggest  that  if  a  given  exercise  of  per- 
sonal autonomy  is  likely  to  result  in  substantial  harm  to  persons  or 
property,  the  presumption  against  interference  with  personal  judgment 
may  be  overcome  if  the  evils  of  these  negative  externalities  outweigh 
the  value  of  free  decision-making  (whether  on  grounds  of  utiUty, 
justice  or  other  moral  considerations).  If  the  question  of  substituted 
judgment  arises  in  the  context  of  coercive  therapy  on  prisoners  or 
mental  patients,  the  questions  relevant  for  ethical  and  constitutional 
analysis  deal  not  only  with  the  comparative  effectiveness  and  intrusive- 
ness  of  possible  therapies,  but  also  with  a  consideration  of  whether  con- 
finement (or  an  even  more  rigorous  physical  restriction  like  a  strait- 
jacket)  is  less  onerous,  in  a  constitutional  sense,  than  enforced  mind 
control.  Again,  the  analysis  will  compare  the  situation  of  those  having 
the  capacity  for  informed  consent  with  those  lacking  it. 

a.     Capacity  for  informed  consent  assumed 

In  order  to  make  the  best  possible  case  for  coercive  therapy,  we  should 
assume  that  the  subject,  though  competent  to  make  decisions  concern- 
ing prof f erred  therapy,  is  dangerous;  has  a  family  dependent  upon 
him;  stands  a  good  chance  of  being  a  particularly  fine  contributor  to 
the  Gross  National  Product  if  he  is  restored  to  law-abiding  functional- 
ity by  being  "cured"  or  "controlled";  and  that  there  is  an  array  of 
therapies  or  behavior  modification  schemes  which  have  more  than  a 
passing  chance  of  "working" — i.e.,  curing  or  controlling  his  illness. ^^^ 
If  there  are  any  persuasive  cases  cutting  against  the  per  se  rule  that  in- 
formed refusal  forecloses  the  state  from  using  organic  therapy,  this 
would  appear  to  be  one  of  them — even  if  the  therapy  is  highly  in- 
trusive. A  classical  utilitarian  probably  would  conclude  that  the  evil 
of  infringing  on  freedom  from  coercive  treatment  is  substantially  out- 
weighed by  the  benefits  of  such  infringement.  Such  benefits  would  be 
the  elimination  of  the  risk  of  injury  the  patient  posed  to  persons  or 
property,  and  the  ehmination  of  the  social  costs  of  his  confinement 
and  his  dependents'  support.  (In  addition  to  citing  the  erasure  of 
these  negative  extemaUties,  the  state  would  surely  add  to  its  proposed 
justifications  for  coerced  therapy  the  potential  value  of  the  contribu- 
tion of  his  talents  to  society — a  positive  extemahty.^^*) 

183.  See  generally  Comprehensive  Textbook,  supra  note  5,  at  Area  G,  which  in- 
cludes discussions  of  psychoanalysis,  "behavior  therapy,"  and  organic  therapies. 

184.  See  text  section  IV(A)  (1 )  supra. 
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Although  such  utihtarian  reckoning  may  be  comparatively  easy, 
considerations  of  justice  are  rather  difficult  to  apply  to  our  exemplar. 
If  the  inmate  were  justly  confined  for  committing  a  crime,  would  it 
be  unjust  to  subject  him  to  involuntary  treatment,  particularly  when 
such  treatment  may  provide  a  legitimate  escape  from  such  confine- 
ment? Indeed,  justice  might  require  enforced  treatment,  precisely  be- 
cause such  treatment  would  enable  him  to  regain  his  freedom  by  ac- 
celerating his  rehabilitation  or  otherwise  enabling  him  to  control  his 
behavior.^^^  But  it  might  well  be  suggested  that,  quite  on  the  con- 
trary, it  would  be  unjust  to  deal  with  the  person  in  this  way  because 
treatment  is  not  punishment,  is  not  proportioned  to  the  gravity  of  the 
crime,  and  indeed  might  have  nothing  to  do  with  earlier  wrongdoing. 
It  is  intended  to  prevent  wrongdoing  by  therapeutic  rather  than  puni- 
tive measures,  the  earlier  misdeeds  counting  simply  as  evidence  of  the 
likelihood  of  future  ones.^^*^  Indeed,  as  Professor  Herbert  Morris  has 
suggested,  the  convict  might  well  refuse  treatment  or  indefinite  thera- 
peutic confinement^ ^'^  on  the  ground  that  these  measures  would  be  un- 
just for  exactly  such  reasons  and  demand  justice  by  insisting  upon  pun- 
ishment: a  fixed  limit  to  his  confmement  proportioned  to  his  crime, 
or  if  confinement  is  for  life,  the  imposition  of  confinement  alone, 
without  the  "theft"  of  his  identity. '^^ 

What  have  just  been  tendered  are  competing  claims  based  upon 
models  of  justice  which  simply  do  not  mesh.  One  model  entails  def- 
erence to  competent  decision:  give  therapy*  if  it  is  desired,  don't  if  it 
isn't.  The  other  posits  freedom  and  functionality  as  goals  of  supreme 
value,  and  concludes  that  therefore  justice  may  require  enforced  freedom. 
The  analysis  ventured  earher  suggests  a  constitutional  preference  for 

185.  See  text  section  IV(B)(1)  infra  on  rehabilitation  and  related  concepts,  and  on 
the  impact  of  behavior  control  technologies  upon  penal/therapeutic  goals  and  methods 
generally. 

18d.  For  analyses  of  and  comparisons  between  "punishment  models"  and  "thera- 
peutic models"  see  generally  H.L.A.  Hart,  Punishment  and  Responsibility:  Essays 
IN  THE  Philosophy  of  Law  (1968);  H.  Packer,  The  Limits  of  the  Criminal  Sanc- 
tion 19-34  (1968);  B.  Wootton,  Crime  and  the  Criminal  Law:  Reflections  of  a 
Magistrate  and  Socul  Scientist  (1963);  Morris,  supra  note  67.  See  also  dis- 
cussion in  text  section  IV(B)(1)  infra,  and  also  in  note  201  infra,  discussing  the  iso- 
morphic relationship  between  the  two  models. 

187.  For  description  and  analysis  of  indefinite  therapeutic  confinement  under 
Maryland's  "Defective  Delinquent  Law,"  see  Sas  v.  Maryland,  334  F.2d  506  (4th  Cir. 
1964).  See  generally  Schreiber,  Indeterminate  Therapeutic  Incarceration  of  Danger- 
ous Criminals:  Perspectives  and  Problems,  56  Va.  L.  Rev.  602  (1970). 

188.  "The  basis  of  horror  is  often  the  theft  of  the  self,  the  fear  of  having  one's 
ovm  identity  overshadowed."  J.  Kosinski,  quoted  in  Prescott,  The  Basis  of  Horror 
(Book  Review  of  Kosinski,  The  Devil  Tree),  Newswelk,  Feb.  19,  1973,  at  86. 
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the  first  model.^^^ 

Again,  completeness  requires  a  rule-utilitarian  analysis.  Although 
the  discrete  act  of  forcing  a  single  competent  person  to  undergo  therapy 
might  seem  justified  on  a  simple  cost-benefit  determination,  this  narrow 
focus  might  miss  "the  unportance  of  the  distinction  between  justifying 
a  practice  and  justifying  a  particular  action  falling  under  it.  .  .  r^^^ 
The  practice  or  rule  under  discussion  is  that  of  state  substitution  of  an 
individual's  competent  judgment.  The  justification  for  this  practice  is 
very  dubious  for  at  least  two  reasons.  One  is  simply  that  the  risk  of 
abuse  may  be  uncontrollable.  How  would  we  assure  that  a  person's 
muid  was  not  altered  far  more  than  necessary  to  effect  the  purpose  of 
the  therapy — protection  of  the  pubUc  through  assuring  law-abiding  be- 
havior? Out  of  the  infinity  of  possible  transmogrifications  of  identity 
made  possible  by  organic  therapy,  which  may  the  state  properly 
choose?  Secondly,  if  a  practice  of  state  substitution  of  a  person's  com- 
petent judgment  were  tolerated,  would  not  a  macro-moral  view  see  an 
enormous  danger  of  erosion  of  the  ideals  of  autonomy  and  privacy? 
"'"'ould  this  not  be  bad?^^^  Professor  Rawls  outlines  these  sorts  of 
objections  in  his  horrific  example  of  "telishment" — punishing  an  in- 
nocent person  if  it  would  be  "in  the  best  interests  of  society": 

Once  one  realizes  that  one  is  involved  in  setting  up  an  institution, 
one  sees  that  the  hazards  are  very  great.  For  example,  what 
check  is  there  on  the  officials?  How  is  one  to  tell  whether  or 
not  their  actions  are  authorized?  How  is  one  to  limit  the  risks 
involved  in  allowing  such  systematic  deception?  How  is  one  to 
avoid  giving  anything  short  of  complete  discretion  to  the  authorities 
to  telish  anyone  they  like?  In  addition  to  these  considerations,  it 
is  obvious  that  people  will  come  to  have  a  very  different  attitude 
towards  their  penal  system  when  telishment  is  adjoined  to  it.  They 
will  be  uncertain  as  to  whether  a  convicted  man  has  been  pun- 
ished or  telished.  They  will  wonder  whether  or  not  they  should 
feel  sorry  for  him.  They  will  wonder  whether  the  same  fate  won't 
at  any  time  fall  on  them.^'^^ 

189.  See  text  sections  III(B),  III(C)  supra. 

190.  Rawls,  Two  Concepts  of  Rules,  in  Contemporary  Utilitarianism  59  (M. 
Bayles  ed.  1968).    See  also  Hospers,  supra  note  15,  at  608. 

191.  Some  researchers  in  the  field  of  behavior  control  apparently  regard  personal 
autonomy  and  privacy  as  passing  conventions.  See  Delgado,  supra  note  43.  See  gen- 
erally B.F.  Skinner,  Beyond  Freedom  and  Dignity  (1971);  Ingraham  &  Smith,  supra 
note  20.    Cf.  Beyond  the  Punitive  Society  (H.  Wheeler  ed.  1973). 

192.  Rawls,  Two  Concepts  of  Rules,  in  Contemporary  Utilftarunism  59,  71- 
72  (M.  Bayles  ed.  1968). 
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But  the  rule-analysis  perspective^®^  can  also  cut  in  favor  of 
coerced  therapy.  Isn't  the  practice  of  allowing  human  "waste" — the 
loss  through  madness  of  a  potentially  productive  individual — odious? 
The  practice  of  state  substitution  of  judgment  over  competent  protest, 
however,  may  be  even  more  odious,  since  it  risks  a  significant  erosion 
of  monumentally  important  values,  a  result  that  may  be  worse  than  a 
practice  which  permits  human  waste.  If  so,  the  first  amendment,  in 
protecting  critically  important  forms  of  communication  and  autonomy, 
must  risk  "waste"  in  order  to  avoid  overkill.  ^®^  All  expression  (ob- 
scenity and  "fighting  words"  aside)  must  therefore  be  protected  by  the 
first  amendment,  whether  such  expression  is  brilliant  or  dim,  practical 
or  useless,  efficient  or  inefficient.  The  same  necessarily  holds  for 
mentation. 

If  this  moral/constitutional  analysis  is  sound,  then  if  a  competent 
person  prefers  confinement  to  compelled  personality  alteration  and  sub- 
sequent release,  his  judgment  on  the  matter  must  be  respected.  Rule- 
utiUtarianism  and  notions  of  justice  combine  to  justify  this  per  se  rule 
against  substitution  of  a  person's  competent  judgment.  We  may  thus 
be  obUged  to  permit  the  waste  of  allowing  a  competent  agent  to  choose 
to  endure  his  affliction  and  confinement  rather  than  suffer  enforced 
psychic  repair. 

b.     Lack  of  capacity  for  informed  consent  assumed 

The  proposed  legislative  alternatives  contemplate  the  imposition  of 
chemotherapy  and  certam  organic  conditioning  techniques  over  the 
protest  of  persons  lacking  the  capacity  for  informed  consent. ^^^     One 

193.  This  perspective  aids  in  clarifying  the  distinction  between  a  paternalistic 
justification  and  a  "positive  externalities"  justification  for  a  practice  or  a  ban  on  a 
practice.  See  text  section  rV(A)(l)  supra.  See  Tribe,  supra  note  7,  at  430,  de- 
scribing the  practice  of  prisoners  consenting  to  electronic  surveillance  in  order  to  se- 
cure release  from  confinement,  and  suggesting  that  the  practice  might  be  disallowed 
because 

the  exercise  of  personal  freedom  to  choose  a  self-degrading  technological  op- 
tion threatens  basic  values  of  human  dignity  and  privacy  that  society  is  en- 
titled to  protect  [.]  This  sort  of  position  should  not  be  confused  with  pater- 
nalism; the  end  it  seeks  is  not  the  good  of  the  actor  but  the  good  of  society. 

194.  Cf.  Kalven,  quoted  in  text  accompanying  note  101  supra. 

195.  Under  Statute  I,  the  standards  specified  in  A.B.  2296  governing  the  coercive 
application  of  organic  therapies  apply  directly  to  psychochemotherapy.  Statute  I,  § 
2(b) (3').  For  political  reasons,  A.B.  2296  does  not  explicitly  extend  to  the  use  of 
psychotropic  drugs,  but  does  cover  all  other  organic  therapies.  See  note  38  supra. 
Nevertheless,  the  Constitution  and  the  various  federal  and  state  civil  rights  acts  oblige 
the  governmental  agencies  involved  to  use  drug  therapy  consistently  with  the  Constitu- 
tion's protection  of  mentation  through  the  first  amendment,  and  through  the  Constitu- 
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of  the  core  rationales  for  this  decision,  articulated  earher,  is  that  if 
such  capacity  is  lacking,  it  may  be  proper  to  assert  that  the  person  is 
really  making  no  judgment  at  alP^**  (if  the  disorder  substantially  de- 
stroys functionahty);  or  if  a  "judgment"  is  being  made,  it  isn't  really 
his  (he  is  "not  himself").  It  was  also  suggested  that  a  person's  dis- 
ordered judgments  (conceding  them  to  be  "his")  are  relatively  lacking 
m  value,  and  so  compulsion  under  such  circumstances  might  not  be 
unjust;  the  assault  on  autonomy  effected  by  coerced  therapy  would  be 
far  less  than  that  entailed  by  ignoring  the  judgment  of  one  who  is 
competent  to  decide  whether  to  undergo  therapy.  Further,  if  it  were 
decided  that  release  from  confinement  should  be  risked,  the  dangers 
would  be  considerable;  we  are,  by  hypothesis,  dealing  with  a  person 
who  was  thought  to  be  a  menace  to  persons  or  property,  not  just 
himself — and  might  still  be.  In  view  of  the  benefits  to  be  secured 
and  dangers  to  be  avoided  by  imposing  organic  therapy  upon  persons 
lacking  such  competence,  then,  the  conclusion  that  the  presumption 
against  substitution  of  judgment  is  overcome  seems  fairly  persuasive. 
The  guides  for  determining  the  appropriate  therapy  (for  example, 
the  seriousness  of  the  illness,  the  relative  intrusiveness  of  the  therapy) 
have  already  been  suggested.  ^^'^ 

Recall,  however.  Professor  Rawls'  posited  system  of  "tehsh- 
jjjgjjj"i98 — ^g  same  questions  and  objections  raised  by  such  institu- 
tional practices  apply  here.  How  do  we  regulate  abuse  in  the  form  of 
error  in  distinguishing  the  competent  from  the  incompetent,  or  in  the 
deliberate  ignoring  of  the  distinction?    What  standards  are  to  govern 

tion's  protection  of  privacy.  Cf.  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No. 
73-1934-AW  (Wayne  County,  Mich.,  Cir.  Q.,  July  10,  1973).  Assuming  that  psycho- 
surgery on  incompetents  were  not  banned  outright  as  in  A.B.  2296  and  Statute  I,  a 
court  would  be  likelier  to  authorize  psychochemotherapy  than  psychosurgery  upon  such 
patients,  since  the  former  is  in  general  less  intrusive  and  probably  more  effective  than 
the  latter  {see  generally  text  accompanying  notes  160-64  infra).  However,  the  thresh- 
old arguments  establishing  the  fundamental  right  against  coerced  interference  with 
mentation  would  be  identical  in  form  with  respect  to  both  kinds  of  therapy,  and,  indeed, 
to  any  kind  of  organic  therapy.  The  final  resolution  of  the  dispute,  resting  upon  con- 
siderations such  as  the  nature  of  the  illness,  the  intrusiveness  of  the  drug  therapy's  action, 
and  the  other  variables  described  and  discussed  in  section  IV  of  this  Article  might 
be  a  conclusion  that  the  therapy  was  appropriate,  despite  the  protest  of  the  person 
who,  by  hypothesis,  lacks  the  capacity  for  informed  consent  Compare  In  re  Owens, 
Nos.  70  J  2150  (Cook  County,  111.,  Cir.  Ct.,  County  Dep't  Juv.  Div.,  July  9,  1971); 
Winters  v.  Miller,  446  F.2d  65  (2d  Cir.  1971)  (violation  of  free  exercise  clause  to 
compel  psychochemotherapy  over  religious  objections  of  confined  mental  patient). 

196.  See  text  following  note  174  supra. 

197.  See  text  accompanying  notes  179-80  supra. 

198.  See  text  accompanying  note  192  supra. 
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therapists  in  choosing — from  the  plenitude  of  potential  psyches  avail- 
able through  coerced  organic  therapy — those  personalities,  identities  and 
traits  which  suffice  for  pubhc  protection,  rather  than  those  which  go 
far  beyond  this  goal  and  represent  an  objectionable  manipulation  of 
human  mentation  and  behavior?  And  how  can  we  avoid  risking  the 
evanescence  of  the  values  of  freedom  and  privacy  even  though  sub- 
stituted judgment  is  theoretically  being  practiced  only  on  the  incompe- 
tent? ^^^  It  would  seem  that  the  only  way  to  resolve  these  issues 
(if  they  can  be  resolved  at  all)  is  to  test  the  proposed  or  sunilar 
statutes.^^*^ 

B.     The  Values  at  Stake  in  Appraising  Organic  Therapies 
AS  Means  for  Furthering  State  Interests 

1.     Of  Penal/ Therapeutic  Goals:    The  Impact  of  Behavior  Control 
Technologies 

It  seems  plain  that  the  state,  in  defending  the  use  of  organic  therapy 
to  further  its  posited  compelling  interests,  will  advert  to  some  of  the 
classic  articulated  purposes  of  punishment  and  therapy:  "rehabilita- 
tion," and  "cure"  or  "control"  of  mental  dysfunction  causing  aberrant 
behavior.  2°^    The  intended  result  of  the  state's  punitive  or  therapeutic 


199.  Cf.  Machine,  supra  note  20,  at  403,  414,  421  (1966):  "Widespread  [surveil- 
lance] tracking  [of  convicts  by  portable  electronnic  transmitters]  may  subtly  undermine 
the  deliberate  exercise  of  responsibility  by  its  assumption  that  people  are  unable  to  act 
rightly  without  policing."  "One  of  tracking's  more  subtle  threats  is  its  tendency  to  de- 
stroy the  distinction  between  confinement  and  liberty." 

200.  As  the  rule-utilitarian  analysis  described  here  suggests,  however,  the  "test" 
itself  may  be  an  experiment  that  effects  irreversible  changes  in  societal  values.  While 
the  analogy  to  Professor  Heisenberg's  "imcertainty  principle"  is  a  bit  remote,  the  no- 
tion of  the  observer  changing  the  observed — perhaps  for  the  worse — by  the  very  act 
of  observing,  seems  apropos.    Cf.  Tribe,  supra  note  7,  at  430,  434-35. 

201.  The  differences  between  the  punishment  and  therapeutic  "models"  of  dealing 
with  past  or  threatened  aberrant  behavior  can  be  illuminated  by  noting  their  isomor- 
phism. Thus  the  defining  characteristics  of  a  system  of  punishment  include  (a)  the 
infliction  of  pain  or  unpleasant  consequences  (b)  for  an  offense  defined  by  law.  See 
H.L.A.  Hart,  Punishment  and  Responsibility:  Essays  in  the  Philosophy  of  Law 
4-5  (1968).  The  corresponding  defining  elements  of  a  therapeutic  model  might  be: 
(a')  The  administration  of  any  form  of  treatment,  whether  painful,  pleasurable  or  in- 
different, in  order  to  (b')  prevent  aberrant  mentation  and  behavior.  The  differences 
between  (a)  and  (b)  on  the  one  hand,  and  (a')  and  (b')  on  the  other,  are  striking. 
The  former  presuppose  prior  conduct  defined  to  be  illegal.  The  latter  do  not.  Ther- 
apy can  be  administered  on  the  basis  of  predicted  conduct,  but  not  punishment.  (Pun- 
ishment for  inchoate  crimes  such  as  attempt  and  conspiracy  can  be  inflicted  only  be- 
cause certain  kinds  of  acts  have  already  taken  place.)  It  follows  also  that  although 
in  some  sense  punishment  is  for  an  offense  and  is  proportioned  to  it,  therapy  may 
be  occasioned  by  prior  acts,  but  need  not  be,  and  is  certainly  not  administered  for 
them.    The  definition  of  a  legal  offense,  moreover,  is  a  great  deal  clearer  than  that 
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actions  is  at  least  the  protection  of  the  public,  whether  by  confinement 
or  by  inducing  law  abiding  behavior.^o^  Let  it  be  assumed  that  this 
goal  is  indeed  a  compelling  state  interest. ~*^^  The  task  is  to  relate  this 
interest  to  the  processes  used  for  effecting  conforming  behavior — proc- 
esses variously  dubbed  "rehabihtation,"  "therapy,"  "conditioning," 
"learning"  and  "punishment"  simpliciter. 

Legend  has  it  that  "rehabihtation"  is  a  prime  goal  of  the  imposition 
of  sanctions  upon  convicts,  whether  the  sanctions  are  considered  to  be 
"therapeutic"  or  "punitive."  In  the  domain  of  mental  health,  the 
analogous  goal  terms  include  "cure,"  "control"  or  perhaps  "behavior 

of  aberrant  mentation  or  behavior.  For  additional  comparisons,  see  Morris,  supra  note 
67. 

Note  that  the  distinction  between  punishment  and  therapeutic  regimes  does  not 
necessarily  reflect  differences  concerning  the  applicability  of  a  "medical"  or  "disease" 
model  to  conduct.  A  punishment  system  may  include  defenses  based  on  mental  dis- 
ease, and  a  therapist  of  the  "behavior  modification"  school  may  reject  the  medical/ 
disease  model  of  deviant  or  criminal  behavior.     Cj.  notes  15  supra  and  205  injra. 

202.  The  state  may  try  to  bootstrap  its  way  into  justifying  its  action  by  defining 
the  compelling  interest  so  narrowly  that  it  is  unlikely  that  there  is  a  less  onerous 
alternative  to  it.  Thus,  if  the  state  claimed  that  the  compelling  interest  justifying 
organic  therapy  was  "inducing  law-abiding  behavior"  or  "inducing  law-abiding  behavior 
through  modem  metliods  of  rehabilitation,"  it  would  then  argue  that  confinement  was 
not  a  less  onerous,  equally  effective  alternative,  and  coerced  therapy  in  some  form 
would  be  "necessary"  to  further  the  tendered  compelling  interest.  (To  the  extent  that 
one's  movements  are  manipulated  by,  for  example,  ESB,  it  is  somewhat  of  a  strain 
to  describe  such  movements  as  behavior,  law-abiding  or  otherwise.)  On  the  other 
hand,  if  the  compelling  interest  were  characterized  simply  as  "promoting  public  safety," 
then  confinement  might  well  be  a  less  onerous  alternative  than  compelled  therapy.  See 
text  accompanying  notes  187-88  supra.  It  is  necessary,  then  to  ask:  To  what  goal  is 
there,  or  is  there  not,  a  less  onerous,  equally  effective  alternative?  Without  appropriate 
limitations  on  the  characterization  of  such  goals,  the  notion  of  a  "less  onerous  alterna- 
tive" becomes  vacuous,  and  perforce  so  does  the  fundamental  right  at  stake. 

The  state  is  not  hkely,  however,  to  be  quite  so  crude  as  depicted  above  and  the 
determination  of  whether  its  chosen  ends  and  means  are  constitutionally  permissible 
may  involve  delicate  balancings  and  inferences  from  complex  and  frequently  conflict- 
ing constitutional  imperatives.  Cf.  Wormuth  &  Mirkin,  The  Doctrine  of  the  Reason- 
able Alternative,  9  Utah  L.  Rev.  254,  298  (1964);  Note,  Legislative  Purpose,  Ration- 
ality, and  Equal  Protection,  82  YALE  L.J.  123  (1972);  Note,  Less  Drastic  Means  and 
the  First  Amendment,  78  Y.\le  L.J.  464  (1969). 

The  problem  of  "summing"  various  state  interests,  separately  non-compelling,  into 
a  ciunulative  set  of  goals  which  might  be  "compelling"  taken  together  will  not  be  dis- 
cussed here;  nor  will  the  "reverse"  problem  of  demolishing  a  state's  posited  compelling 
interest  by  fractionating  it  into  separating  non-compelling  items.  Cf.  Note,  Legislative 
Purpose,  Rationality,  and  Equal  Protection,  82  Yale  L.J.  123  (1972). 

203.  Cf.  People  v.  Woody,  61  Cal.  2d  716,  394  P.2d  813,  40  Cal.  Rptr.  69  (1964). 
The  court  noted  the  constitutional  importance  of  protecting  public  safety,  but  ruled 
that  the  threat  to  pubhc  safety  created  by  the  Navajo's  religious  use  of  peyote  was 
not  sufficient  to  satisfy  the  compelling  state  interest  test. 
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modification,"^*'^  depending  upon  the  therapist's  metaphysics.^"'*  All  of 
these  terms  have  become  current  and  important  because  of  the  rise  of 
scientific  philosophy  and  its  leadmg  formulary,  the  Causal  Principle, 
which  posits  that  all  events,  including  human  acts,  are  the  result  of  prior 
causes. ^'^^  The  "rehabilitative  ideal"^''^  refers  to  the  obligation  of  the 
community  to  so  order  events  and  processes  affecting  the  offender  that  he 
is  changed  from  a  criminal  to  a  law-abiding  citizen. ^°^  But  this  par- 
tial definition  tells  us  nothing  of  the  means  contemplated  to  effect  such 
changes.  Dean  Allen  has  suggested  the  dangers  of  making  claims  to 
rehabilitative  powers  that  current  technology  may  not  possess: 

[T]he  values  of  individual  liberty  may  be  imperilled  by  claims 
to  knowledge  and  therapeutic  techniques  that  we,  in  fact,  do  not 

204.  See  notes  15,  201  supra  and  205  infra. 

205.  There  is  a  debate  raging  over  whether  a  "disease"  or  "medical"  model  is  ap- 
propriate or  useful  for  making  therapeutic  decisions  with  respect  to  altering  mentation 
and  behavior.  Cf.  note  201  supra.  For  some  clinicians  and  theoreticians,  "treatment" 
is  not  for  "iibiess."  There  may  indeed  be  many  therapeutic  abuses  caused  by  application 
of  a  medical  model  to  problems  of  dealing  with  unwanted  behavior.  That  is  a  prin- 
cipal contention  of  Dr.  Szasz,  who  apparently  rejects  the  use  of  the  model  entirely 
in  dealing  with  behavioral  problems.  T.  Szasz,  Law,  Liberty,  and  Psychutry  11 
(1963).  The  "dangers  in  a  medical  model  of  violence"  are  also  noted  in  Mark,  supra 
note  5,  at  3-4.  Cf.  Urban  &  Ford,  Behavior  Therapy,  in  Comprehensive  Textbook, 
supra  note  5,  at  1219-20.  It  is  of  considerable  importance,  however,  to  recognize  that 
the  use  of  a  "disease"  or  "medical"  model  serves  as. a  limit  upon  intrusions  into  mental 
functioning,  as  well  as  an  authorizing  tool.  Cf.  Kaimowitz  v.  Department  of  Mental 
Health,  Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  a.,  July  10,  1973),  at  14, 
asserting  that  violence  "not  associated  with  brain  disease  should  not  be  dealt  with 
surgically." 

See  generally  Veatch,  The  Medical  Model:  Its  Nature  and  Problems,  1  Hast. 
Center  Studies  59  (1973).  Cf.  United  States  v.  Bravmer,  471  F.2d  969,  995  (D.C. 
Cir.  1972). 

206.  Hospers,  supra  note  15,  at  308. 

207.  The  term  is  taken  from  Allen,  Criminal  Justice,  Legal  Values  and  the  Reha- 
bilitative Ideal,  excerpted  in  Crime,  Law  and  vSociety  271  (A.  Goldstein  &  J.  Gold- 
stein eds.  1971)  [hereinafter  cited  as  Allen]. 

208.  Such  a  citizen  may  abide  because  of  a  felt  moral  obligation  to  obey  some 
or  all  legal  and  moral  strictures,  or  from  a  fear  of  punishment,  or  both.  The  former  ra- 
tionale reflects  the  position  of  an  "internalist" — one  who  feels  himself  to  be  a  part  of 
the  social/legal  system  and  bound  by  its  rules;  the  latter  rationale  is  the  perspective 
of  the  "externalist" — one  who  regards  himself  as  an  outsider  not  bound  by  the  rules 
but  who  complies  with  them  to  avoid  trouble.  (Plainly,  few  persons  would  be  ex- 
clusively internalists  or  externalists.)  The  distinction  is  drawn  in  H.L.A.  Hart,  The 
Concept  of  Law  86-87  (1961).  An  organic  the  apy  applied  to  a  captured  "externalist" 
(or  one  who  was  so  in  part)  minht  "rehabilitate"  him  by  converting  him  to  an  "in- 
ternalist"— a  result  which  would  reflect  a  rather  sharp  change  in  the  preference  ra- 
tionales for  his  behavior.  See  text  section  IV (B)(2)  infra.  This  "conversion"  would 
not  necessarily  entail  a  change  in  preference  orderings — only  the  reasons  for  the 
preferences. 
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possess   and   by  failure   candidly   to   concede   what   we   do   not 
know.209 

A  remarkable  thing  about  Dean  Allen's  felicitous  description  is  that  the 
quoted  sentence  remains  true  even  if  the  italicized  words  are  deleted! 
As  suggested  by  this  author  in  an  earlier  essay,^^"  the  new  behavior 
control  technologies  are  calling  the  bluff  of  our  current  penal  and 
therapeutic  philosophies  by  making  increasingly  attainable,  in  a  vari- 
ety of  striking  ways,  those  conforming  behavior  patterns  that  rehabiU- 
tation  is  supposed  to  effect  (and  indeed  to  consist  of  at  least  in  part). 

But  while  the  behavioral  result  of  conditioning  Alex  in  Anthony 
Burgess'  A  Clockwork  Orange^^^  by  the  use  of  painful  and  unpleasant 
stimuli  (the  effects  of  an  emetic  drug)^^^  might  be  similar  in  its  law- 
abiding  character  to  the  behavior  resulting  from  a  cooperative  rehabilita- 
tion program,  there  is  something  rather  different  about  the  two  processes, 
and  their  results.  Something  was  done  to  Alex,  not  for  him,^^^  and 
his  conforming  conduct  is  not  something  for  which  he  is  likely  to  be 
praised.  The  way  in  which  the  conformity  was  achieved  was  an  as- 
sault on  personal  autonomy  rather  than  an  enhancement  of  it — an  ef- 
fective behavior  control  technique,  but  a  highly  intrusive  one.^^* 

As  the  arguments  in  this  Article  suggest,  all  persons  capable  of 
informed  consent  to  organic  therapies  (whether  conditioning  or  direct 
psychotropic  intervention)  are  constitutionally  entitled  to  choose  con- 
finement over  therapy  because  it  is  a  less  onerous  means  of  achieving 

209.  Allen,  supra  note  207,  at  279  (emphasis  added). 

210.  Control  Technologies,  supra  note  7,  at  59-64. 

211.  A  Clockwork  Orange,  5«pra  note  6. 

212.  Alex  may  not  in  fact  be  the  best  example  of  the  ultimate  in  successful  condi- 
tioning. He  simply  became  so  ill  when  presented  with  certain  stimuli  that  he  could  do 
virtually  nothing  (his  opportunity  set  at  such  times  {see  text  section  IV(B)(2)  infra) 
was  very  nearly  the  nuU  set).  This  is  simply  neutralization  by  "paralysis."  A  better 
example  is  that  of  the  controlled  kleptomaniac  described  in  Singer,  Psychological 
Studies  of  Punishment,  58  Calif.  L.  Rev.  405,  432-33  (1970).  The  subject  there  was 
conditioned  against  stealing  by  presenting  her  with  filmed  episodes  of  theft  in  which 
onlookers  expressed  disgust  at  the  thief.  The  result  was  not  paralysis  when  entering 
a  commercial  establishment,  but  an  inhibiting  unease.  Professor  Singer  describes  the 
results  of  the  aversive  conditioning  by  observing  that  she 

felt  nervous  and  uneasy  when  she  entered  a  store,  which  is  certainly  a  per- 
sonal handicap,  though  not  as  great  as  her  previous  affliction.    This  is  part 
of  the  price  of  successful  aversion  therapy. 
Id.  at  433.    The  conditioning  process  here  was  not  as  odious  as  that  in  A  Clockwork 
Orange — but  then,  shoplifting  is  not  as  odious  as  rape-murder,   which  was  one  of 
Alex's  avocations. 

213.  The  only  sense  in  which  something  was  done  "for"  him  was  that  the  proce- 
dure made  possible  his  release — at  a  price  he  rather  regretted. 

214.  See  notes  160-64  and  accompanying  text  supra. 
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public  safety.^^^  Those  without  such  capacity  are  entitled  to  the  in- 
formed adjudication  of  a  court  that  reviews  the  merits  of  such  therapy 
from  a  constitutional  perspective  holding  autonomy  in  the  highest  re- 
gard. ^^^  Strong  arguments  may  be  made  that  such  considerations  not 
only  do  not  foreclose  organic  therapy,  but  in  some  cases  require  it  in 
order  to  restore  someone  to  full  freedom  and  functionaUty.  But  it  is 
doubtful  that  highly  aversive  organic  conditioning  techniques  such  as 
the  Anectine  program  can  pass  such  constitutional/ moral  muster,  and 
the  same  is  probably  true  of  other  highly  intrusive  therapies.^" 

The  purpose  of  this  brief  venture  into  penal  and  therapeutic  phil- 
osophies, however,  was  not  merely  to  ventilate  some  personal  conclu- 
sions. It  was  to  raise  the  legal  and  normative  issues  of  behavior  con- 
trol technology,  and  to  do  so  by  inquiring  into  the  very  basic  but  opaque 
notions  of  rehabiUtation,  treatment,  conditioning — indeed,  learning. ^^^ 

215.  See  text  sections  III-IV(A).  Statute  I  covers  all  persons  involuntarily  de- 
tained for  any  reason,  including  prisoners  deemed  incompetent  to  stand  trial  and  who 
are  detained  pending  improvement  in  their  condition.  Should  the  per  se  rule  that  in- 
formed refusal  (which  is  in  theory  possible  despite  inability  to  assist  counsel  or  other- 
wise aid  in  his  defense)  totally  forecloses  enforced  treatment  be  applied  to  such  de- 
tainees? The  state  now  has  an  additional  interest  to  tender  as  a  compelling  reason 
for  coerced  therapy:  the  integrity  of  its  criminal  justice  system.  The  argument,  pre- 
sumably, would  include  the  thesis  that  the  deterrent  value  of  the  state's  system  of  penal 
sanctions  would  be  impaired  by  its  inability  to  secure  speedy  adjudications  for  those 
accused  of  crime;  that  an  accused  has  no  right  to  avoid  the  possibility  of  punishment 
for  crime  simply  by  refusing  treatment;  and  that  at  the  very  least,  where  the  treatment 
proposed  is  highly  effective  and  relatively  nonintrusive  (c/.  State  v.  Burrows,  250  La. 
658,  198  So.  2d  393  (1967)),  there  is  no  serious  impairment  of  the  fundamental  right 
against  enforced  interference  with  mental  functions.  An  ad  hoc  "balancing"  rule 
would,  on  this  view,  satisfy  the  requirements  of  the  first  amendment.  Query:  Would 
it  be  constitutional  to  require  that  a  detainee  who  refuses  treatment  be  tried  despite 
his  assumed  lack  of  competence  to  stand  trial?  Does  the  detainee  have  a  constitu- 
tional right  to  be  treated  so  that  he  can  be  tried?  Compare  State  v.  Rand,  49  Ohio 
Op.  2d  127,  20  Ohio  Misc.  98  (Franklin  County  C.P.  1969),  not  squarely  raising  such 
issues. 

It  is  tentatively  urged  at  this  point  that  none  of  the  goals  of  a  criminal  justice 
system  would  be  seriously  impaired  by  respecting  the  informed  refusal  of  a  detainee 
to  be  treated,  in  accordance  with  the  per  se  rule  formulated  in  Statute  I. 

The  prospect  of  indefinite  confinement  of  someone  who  might  eventually  be  re- 
stored to  society,  whether  by  release  after  expiration  of  sentence  following  conviction, 
or  by  acquittal,  is  unpleasant,  but,  for  the  reasons  urged  in  the  text,  a  rule  permitting 
substituted  judgment  for  a  person  with  the  capacity  for  informed  consent  would  be 
inconsistent  with  constitutionally  mandated  values. 

216.  See  text  section  III  supra.  Prior  judicial  authorization  is  not  required  for 
psychochemotherapy  under  Statute  I,  §  2(a)(1).  A.B.  2296  does  not  cover  such 
chemotherapy. 

217.  See  the  discussion  of  the  Anectine  program  in  text  accompanying  notes  11-13 
supra,  and  in  note  66  supra;  see  also  Demolition,  supra  note  7,  at  633-40. 

218.  For  a  review  of  the  relationship  between  the  concepts  of  "learning"  and 
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It  may  be  that  we  cannot  tolerate  just  any  form  of  learning in  par- 
ticular, those  effected  by  certain  compelled  organic  therapies.  It  may 
also  be  that  rehabilitation  is  inefficient  and  not  worth  grieving  over, 
so  long  as  law-abidingness  and  public  safety  are  achieved  without  total 
destruction  of  personaUty  and  freedom,  and  that  we  ought  to  be  satis- 
fied with  a  means/goal  fusion  that  reflects  a  high  value  placed  on  pub- 
lic safety.  The  proposed  statutes  are  mformed  by  a  constitutional  value 
system  generally  inconsistent  with  this  view.^^® 

2.     A  Choice-Theoretic  View  of  the  Use  of  Organic  Therapies  to 
Implement  Penal/ Therapeutic  Goals^^^ 

A  number  of  penal/ therapeutic  concepts  have  been  considered — reha- 
bihtation,  therapy,  conditioning,  direct  psychotropic  intervention. 
They  may  reflect  competing  values  and  may  designate  strikingly  dif- 
ferent processes  for  effecting  conforming  behavior.  The  relationship 
between  these  assorted  methods  for  implementing  penal/therapeutic 
goals  and  the  concepts  of  intrusiveness,  effectiveness  and  autonomy — 
which  were  crucial  to  the  constitutional  analysis  of  compelled  altera- 
tion of  mentation^^^ — needs  to  be  articulated.  An  effort  is  made  be- 
low to  apply  some  elementary  tools  derived  from  decision  theory  to 
aid  this  enterprise. 

The  mind's  ecosystem  is  subject  to  rough  taxonomic  classification: 
we  may  speak  loosely  of  cognitive  or  intellectual  functions  (intelli- 
gence, memory);  mood  (happmess,  depression);  sense  perception;  and 

"conditioning,"  see  Bachrach,  Learning,  in  Comprehensive  Textbook,  supra  note  5, 
at  166-71.  Compare  John,  Neurophysiological  Correlates  of  Learning  and  Memory,  in 
id.  at  149-51.  See  generally  F.  Kanfer  &  J.  Phillips,  Learning  Foundations  oh 
Behavior  Therapy  (1970). 

219.  Some  insights  into  the  way  in  which  the  competing  interests  of  risk  aversion 
(with  respect  to  harms  caused  by  deviant  behavior)  and  personal  autonomy  might 
inform  constitutional  analysis  within  the  fundamental  right/compelling  state  interest 
schema  are  provided  in  H.L.A.  Hart,  Punishment  and  Responsibility:  Essays  in 
THE  Philosophy  of  Law  182-83  (1968): 

If  we  contrast  this  system  [of  punishment  and  responsibility]  with  one  in 
which  men  were  conditioned  to  obey  the  law  by  psychological  or  other 
means,  or  one  in  which  they  were  liable  to  punishment  or  'treatment'  whether 
they  had  voluntarily  offended  or  not,  it  is  plain  that  our  system  takes  a  risk 
which  their  alternative  systems  do  not.  Our  system  does  not  interfere  till 
harm  has  been  done  and  has  been  proved  to  have  been  done  with  the  appro- 
priate mens  rea.  But  the  risk  that  is  here  taken  is  not  taken  for  nothing.  It 
is  the  price  we  pay  for  general  recognition  that  a  man's  fate  should  depend 
upon  his  choice  and  this  is  to  foster  the  prime  social  virtue  of  self-restraint. 

220.  Nathan  E.  Shapiro  suggested  the  use  of  the  concepts  and  terminology  of 
choice-theoretic  analysis  in  assessing  the  effects  of  organic  therapy. 

221.  See  text  section  111(B)(2)  on  the  criteria  of  intrusiveness,  and  text  accom- 
panying notes  160-64  supra. 
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motor  functions  and  volitional  controls. ^^^  With  this  scheme  we  can 
attempt  some  increased  precision  in  describing  personal  decision-making 
processes. 

The  determinants  of  behavior  can  be  roughly  broken  down  into 
these  abstractions :^^^  (1)  The  universe,  or  field  of  choice,  decision  or 
action.  This  is  simply  the  set  of  all  human  actions  which  are  em- 
pirically possible  (i.e.,  they  are  not  foreclosed  by  the  laws  of  nature). 
(2)  The  opportunity  set  (or  attainable  set)  of  a  given  person  within  the 
grand  field  of  choice.  This  is  the  set  of  choices,  decisions  or  actions 
which  are  technically  possible  for  him:  they  are  in  fact  within  his 
particular  powers  to  implement.  The  field  of  choice  is  identical  for 
everyone,  but  the  opportunity  set  is  not — individuals,  in  general,  have 
different  opportunities  and  capabihties.  (3)  The  preference  ordering 
of  a  given  person  within  the  field  of  choice.  A  person's  preference 
ordering  is,  roughly,  his  priority  rankmg  of  all  the  alternative  actions 
and  decisions  within  the  field  of  choice.  This  preference  ordering  is 
generated  by  his  value  judgments  and  tastes,  which  we  shall  refer  to 
as  his  preference  rationales. ^'^'^  (Note  that  it  is  theoretically  possible 
for  a  preference  ordering  to  remain  the  same  even  though  the  prefer- 
ence rationales  for  the  ordering  have  changed.)  The  preference  or- 
dering is  with  respect  to  the  field  of  choice,  and  is  not  confined  to  a 
person's  opportunity  set;  for  example,  he  may  greatly  value  and  wish 
to  accomplish  something  technically  impossible  for  him. 

Using  this  model  of  individual  choice,  there  are  some  simple  ways 
of  abstractly  describing  how  a  given  person's  behavior  may  be  altered: 
(a)  Hold  his  preference  ordering  constant,^'^  but  alter  his  opportunity 

222.  Cf.  Irwin,  supra  note  10,  at  4-5;  Comprehensive  Textbook,  supra  note  5, 
at  ch.  3. 

223.  P.  Newman,  The  Theory  of  Exchange  8-10,  13-16  (1965).  See  also  V. 
Walsh,  Introduction  to  Contemporary  Microeconomics  7-11  (1970).  The  ter- 
minology used  in  the  present  Article  differs  somewhat  from  that  used  in  the  former 
works. 

224.  Note  that  this  choice-theoretic  model  presupposes  constancy  of  conditions, 
both  with  respect  to  the  person's  environment  and  his  own  characteristics.  (The  model 
is  thus,  in  a  sense,  atemporal.)  Changes  in  such  conditions  may  obviously  generate 
changes  in  what  a  person  in  fact  may  choose  to  do,  and  such  conditions  are  substantial 
factors  in  determining  the  boundaries  of  his  opportunity  set.  A  more  complex  model 
might  include  specific  reference  to  the  probabilities  of  changes  in  conditions  and  the 
person's  perception  of  such  probabilities  in  determining  his  behavior.  For  a  discussion 
of  how  such  a  model  might  be  constructed,  see  H.  Chernoff  &  L.  Moses,  Elementary 
Decision  Theory  192-94  (1959). 

225.  Note  the  possibility  of  "feedback"  between  the  two  sets.  Newly  discovered 
aptitudes  or  acquired  skills  may  generate  changes  in  preference  orderings  and  changes 
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set.  The  opportunity  set  may  be  enlarged  by  addition  only,  reduced  by 
subtraction  only,  or  "shifted"  by  deleting  old  opportunities  and  in- 
serting new  ones.  Thus  we  reduce  or  constrict  his  opportunity  set  by 
paralyzing  a  limb,  causing  aphasia  by  ESB  or  memory  loss  through  ECT, 
numbing  his  senses  with  a  sedative,  or  causing  akathisia  by  using  a 
phenothiazine  drug.^^e  We  enlarge  the  opportunity  set  by  neutralizing 
depression  with  non-intrusive  antidepressants  or  cahning  anxiety  with 
minor  tranquiUzers.  The  effects  of  other  therapies  may  be  harder  to 
appraise:  if  psychosurgery  "blunts"  emotionfj,^^'^  will  this  enlarge  the 
opportunity  set  by  freeing  the  person  of,  say,  aggressive  urges  or  ob- 
sessive emotional  states,^-^  or  constrict  it  by  diminishing  his  responses 
to  stimuli  and  motivations  to  action  or  by  impairing  "the  capacity  for 
concept  formation"?^  ^^ 

The  last  inquiry  suggests  that  it  is  difficult  to  determine  whether 
a  new  opportunity  set  creates  a  condition  of  greater  autonomy  or 
freedom  than  its  predecessor  when  an  organic  therapy  controls  dys- 
functional target  mentation^^"  intrusively  or  produces  counterproduc- 
tive side  effects. 231  For  example,  Professor  Longo  states  that  a  de- 
pressed patient  may  show  "diminished  affective  participation  in  the 
events  and  situations  that  form  his  environment."^^^     A  clearly  non- 

in  preference  orderings  may  stimulate  the  development  of  aptitudes  and  the  acquisition 
of  skills. 

226.  Cutting,  supra  note  10,  at  678  (akathisia  is  an  "[i]nability  to  keep  still; 
irresistible  urge  to  be  in  motion;  fright"). 

227.  See  notes  320-23  and  accompanying  text  infra.  See  also  Kaimowitz  v.  Depart- 
ment of  Mental  Health,  Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Ct.,  July 
10,  1973),  at  15. 

228.  Cf.  Scoville,  'Only  As  a  Last  Resort  .  .  .  ,'  3  Hast.  Center  Rep.  5  (Feb. 
1973): 

[A]ll  surgical  lesions  of  the  brain  are  destructive  of  some  function;  but  con- 
tinuing mental  disease  may  be  more  destructive  of  function.  Surgical  lesions 
can  cut  out  pathological  thought  processes  or  "sick  circuits"  so  that  there  may 
result  an  impressive  benefit  in  overall  brain  function,  thus  resulting  in  a  hap- 
pier and  more  productive  social  being. 

Cf.  Mark,  supra  note  5,  at  5,  stating  that 

the  correction  of  [limbic  brain  disease]  gives  the  patient  more  rather  than 
less,  control  over  his  own  behavior.  It  enhances,  and  does  not  diminish,  his 
dignity.    It  adds  to,  and  does  not  detract  from,  his  human  qualities. 

(Italics  omitted.) 

229.  Greenblatt,  Psychosurgery,  in  Comprehensive  Textbook,  supra  note  5,  at 
1293.    Cf.  Holden,  supra  note  5,  at  591,  595-96. 

230.  The  term  "target  symptom"  is  used  in  Longo,  supra  note  7,  at  51,  and  the 
term  "target  function"  is  used  in  Irwin,  supra  note  10,  at  6.  The  terms  refer  to  the 
mentation  or  mentation  patterns  considered  aberrational  or  "diseased." 

231.  For  a  summary  review  of  the  major  psychotropic  drugs,  their  "targets"  and 
their  "side  effects,"  see  Longo,  supra  note  3,  at  4-6.  See  generally  Comprehensive 
Textbook,  supra  note  5,  at  1251-77. 

232.  Longo,  supra  note  3,  at  48. 
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intrusive  antidepressant  would  thus  appear  in  the  long  run  to  enhance 
autonomy  by  enlarging  that  person's  opportunity  set.  On  the  other 
hand,  since  "the  antidepressants  often  get  rid  of  psychomotor  inhibi- 
tion before  influencing  other  symptoms,  patients  in  this  transitional 
period  can  be  dangerous  to  others  or  may  attempt  suicide. "-^'^  Thus, 
an  enlargement  of  the  opportunity  set  without  an  accompanying  change 
in  the  disordered  preference  set  may  result  in  a  disastrous  destruction 
of  autonomy.  Treatment,  then,  may  place  new  actions  within  an 
opportunity  set,  delete  others,  or  both,  but  we  cannot  flatly  say 
that  enlargement  of  an  opportunity  set  entails  an  enhancement  of  au- 
tonomy. 

We  may  also  (b)  hold  the  opportunity  set  constant  and  alter  the 
individual's  preference  ordering.  Technically,  the  person  can  do  what- 
ever he  did  before,  but  might  not  wish  to  and  may  venture  entirely 
different  actions  because  his  preferences  have  changed.  (Or,  he  may 
behave  as  he  did  before,  but  because  of  different  preference  rationales.) 
The  actions  he  takes,  in  short,  will  be  a  function  of  his  new  set  of  values 
and  tastes.  Dr.  Gomey's  description  of  an  ESB  experiment  by  Dr. 
Delgado  provides  a  striking  example  of  this  second  mode  of  altering 
behavior: 

A  young  woman  volunteer  with  epilepsy  was  implanted  with  elec- 
trodes for  treatment  of  her  disease.  Normally  of  reserved  man- 
ner, when  Dr.  Delgado  pushes  a  button  her  mood  changes  imme- 
diately. "You  are  very  nice,"  she  says. .  Taking  his  hand  she 
adds,  "I  would  like  to  marry  a  Spaniard."  When  another  button 
turns  off  the  current  the  patient's  flirtatiousness  suddenly  disap- 
pears.^^* 

Finally,  we  may  also  (c)  alter  both  the  opportunity  set  and  the 
preference  ordering.  Professor  London  reports  that  conditioning  can 
affect 

thinking,  language,  imagination,  emotion,  motivation,  habits,  and 
skills.  People  can  be  conditioned  ...  to  establish  habits  and 
mannerisms  they  had  never  known  before;  and  to  break  free  for- 
ever from  lifelong  patterns  of  activity  they  thought  could  never 
be  forgotten.235 

233.  Id.  at  53. 

234.  Gorney,  The  New  Biology  and  the  Future  of  Man,  15  U.C.L.A.L.  Rev.  273, 
339  (1968). 

235.  London,  supra  note  1,  at  85.     See  note  74  supra  for  descriptions  of  the 
effects  of  ESB. 
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The  establishment  of  new  habits  may  reflect  a  change  in  preference 
ordering,  while  the  development  of  "skills"  and  "imagination"  may  re- 
flect enlargement  of  the  opportunity  set.  A  conditioning  regimen 
may  thus  change  both  of  these  critical  determinants  of  behavior,  al- 
though it  may  be  difficult  to  tell  precisely  whether  a  change  in  menta- 
tion affects  one  set,  the  other  set,  or  both. 

Given  this  description  of  the  determinants  of  behavior,  what  in- 
terpretations should  we  now  ascribe  to  terms  such  as  "autonomy,"  "in- 
trusiveness"  and  "rehabilitation"?  Is  it  more  of  an  assault  on  auton- 
omy to  hold  the  opportunity  set  constant  and  change  preferences,  or 
to  hold  preferences  constant  and  constrict  the  opportunity  set?  An  ini- 
tial reaction  may  well  be  the  simple  generalization  that  altering  prefer- 
ences by  altering  basic  value  judgments  is  more  intrusive  than  con- 
stricting opportunity  sets.  Yet  mutually  cooperative  rehabilitation  is 
targeted  primarily  to  the  former,  and  is  considered  relatively  "non-in- 
trusive" precisely  because  of  the  voluntary  aspect  of  the  changes  in 
preferences  and  the  possibility  of  resisting  the  blandishments  of  the  re- 
habilitator.  The  Anectine  therapy  and  other  conditioning  techniques^^^ 
presumably  are  directed  toward  changmg  preference  rationales  (values 
and  tastes),  but  may  also  affect  the  opportunity  set.^^^  Further,  a  re- 
view of  the  effects  of  psychotropic  drugs  suggests  that  they  too  may 
alter  both  preferences  and  opportunity  sets.^^^ 

236.  Cf.  Cheney,  Mechanically  Augmented  Human  Toilet  Training  or  The  Electric 
Pottie  Chair,  in  Psychotechnology:  Electronic  Contool  of  Mind  and  Behavior 
129  (R.L.  Schwitzgebel  &  R.K.  Schwitzgebel  eds.  1973). 

237.  Cf.  the  descriptions  of  the  effects  of  conditioning  in  Singer,  Psychological 
Studies  of  Punishment,  58  Calif.  L.  Rev.  405,  430-34  (1970).  Cf.  also  A  Clock- 
work Orange,  supra  note  6.    Cf.  Machine,  supra  note  20,  at  414: 

One  could  argue  that  conditioning  alters  the  perceptions  and  values  with 
which  one  approaches  a  choice,  not  the  ability  to  choose.  This  distinction 
is  dubious,  and  in  any  case  governmental  attempts  to  alter  perceptions  and 
values  are  usually  confined  to  techniques  which  are  also  available  to  coun- 
tervailing nongovernmental  influence. 

Conditioning,  then,  seems  to  infringe  freedom  of  choice  more  than  the 
[unsystematic]  use  of  incentives  and  disincentives. 

238.  This  proposition  seems  implicit  in  the  remarks  of  Eiduson,  supra  note  7,  at 
168: 

Because  such  frightening  conditions  as  mind  controlling  or  conforming  may 
be  possible,  it  is  imperative  that  we  recognize  more  clearly  the  extreme  im- 
portance of  maintaining  this  diversity  of  response  to  the  demands  of  existence. 
The  threat  of  our  exploding  knowledge  in  biochemistry  and  behaviour  lies 
precisely  in  the  abuse  of  this  knowledge  (to  coerce,  to  control  and  to  con- 
form) to  reduce  the  ways  in  which  man  can  act  to  achieve  his  needs  in  a 
complex  world.  Therefore,  the  recognition  that  drugs  could  be  used  to  con- 
strain our  options  in  responding,  and  thus  limit  our  freedom,  makes  it  neces- 
sary to  ask  at  every  stage  whether  this  or  that  drug  related  event  will  or  will 
not  diminish  the  number  of  possible  choices  we  may  make. 
See  also  Irwin,  supra  note  10,  at  6,  observing  that  drugs  may  "allow  one  to  predictably 

83-298  O  -  77  -  55  (Vol.  2) 
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At  this  point  a  review  of  every  scheme  of  conditioning,  chemo- 
therapy, ESB  or  surgery  can  hardly  be  undertaken.  However,  some 
additions  to  the  analyses  made  earlier  describing  the  indicia  of  intru- 
siveness  and  the  nature  of  assaults  on  personal  autonomy  by  organic 
therapy  can  be  suggested. ^^^  In  appraising  a  proposed  therapy  the  effects 
on  both  the  person's  opportunity  set  and  his  preference  ordering  should 
be  considered,  as  well  as  the  routes  used  to  reach  them.  Intrusiveness  and 
the  degree  of  assault  upon  personal  autonomy  are  functions  of  both 
result  and  method. 

The  value  of  specifying  a  "taxonomy  of  mentation"  and  the  vari- 
able sets  (opportunity  sets  and  preference  orderings)  which  constitute 
the  principal  determinants  of  behavior  lies  in  aiding  a  therapist/ rehabil- 
itator  and  a  court  to  determine  the  degree  to  which  a  particular  co- 
ercive therapy  effects  an  intrusion  upon  mentation.  ECT,  for  exam- 
ple, may  enhance  general  cognitive  functions  by  controlling  depression. 
If  it  causes  short  term  memory  loss,^''®  however,  it  may  not  enlarge 
the  opportunity  set  as  much  as  antidepressants,  which  might  be  equally 
effective  in  controlling  depression  and  only  slightly  reduce,  by  their 
mild  sedative  effect,  the  speed  of  response  to  stimuli.^^^  On  the  other 
hand,  antidepressants,  or  any  antipsychotic  agents,  may,  in  the  process 
of  controlling  target  mentation,  activate  latent  psychotic  disorders. ^^^ 
Thus,  it  is  colorable  to  conclude  that  the  less  onerous  alternative  ther- 
apy— the  alternative  least  intrusive  upon  mentation — would  be  anti- 
depressants, rather  than  ECT,  provided  that  the  antidepressant  cre- 
ated only  a  small  risk  of  adverse  mentational  side  effects.  This  con- 
modify  the  target  functions  ...  by  reducing  disruptive  levels  of  behavioral  arousal, 
[and]  hyperactivity;"  and  "by  disrupting  information  processing  ...  to  reduce  fear- 
inhibited  passive  avoidance  behavior;"  and  "by  increasing  the  activity  drive  .  .  .  and 
responsiveness"  of  individuals. 

The  choice-theoretic  concepts  of  preference  orderings  and  opportunity  sets  coupled 
with  the  taxonomy  of  mentation  described  here  might  usefully  be  applied  in  assessing 
a  person's  capacity  for  informed  consent,  or  his  capacity  for  any  specified  sort  of  en- 
terprise. Thus,  a  diagnostician  might  compare  the  person's  opportunity  set  at  time 
t^  with  that  at  time  rg  and  appraise  the  exteat  and  quality  of  the  difference.  Cf.  text  ^ 
section  V(A)  ( 1 )  infra. 

239.  See  text  section  111(B)(2)  supra. 

240.  See  note  149  supra. 

241.  Cole  &  Davis,  Antidepressant  Drugs,  in   Comprehensive  Textbook,   supra 
note  5,  at  1268  (sedative  effect);  Irwin,  supra  note  10,  at  13  (same). 

242.  When   using   tricyclic   antidepressants,    "[s]chizophrenic    symptoms   of    hypo- 
mania  may  occasionally  be  precipitated."     Klerman  &  Paykel,   Clinical  Use  of  Anti- 
depressant Drugs,  in  Drugs,  supra  note  3,  at  194.     See  also  note  88  supra,  where  it 
was  observed  that  certain  antidepressant  agents,  if  used  for  particular  forms  of  depres-^ 
sion,  may  make  the  target  symptoms  even  worse.  i 
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elusion  follows  because  the  antidepressant  will  probably  create  the 
greater  net  increase  in  the  opportunity  set. 

It  should  be  recalled  in  concluding  this  choice-theoretic  exercise 
that  the  preceding  discussion  is  part  of  a  complex  constitutional  and 
moral  analysis.  Determining  whether  and  when  the  state  may  im- 
plement a  supposed  compellmg  interest  through  enforced  character 
control,  whether  by  altering  a  person's  capacities  or  values,  requires 
an  appraisal  of  the  goals  of  correctional  and  therapeutic  programs 
in  acordance  with  legal  and  moral  standards  limitmg  the  state's  power  to 
intrude  into  one's  psyche,  even  if  such  limitations  carry  a  risk  of  loss 
or  harm  to  the  state.  Professor  Packer's  inquiry,  following  his  ex- 
cursus on  lobotomy  and  "good-behavior"  pills,  has  become  an  urgent 
one: 

I  am  impelled  to  ask  whether  a  theory  of  punishment  that  re- 
quires acquiescence  in  compelled  personality  change  can  ever  be 
squared  with  long-cherished  ideals  of  human  autonomy,  ^^  3 

V.     THE  STATUTES  ANALYZED 
A.     The  Doctrine  of  Informed  Consent 

1 .  Informed  Consent  as  a  Constitutional  Requirement 

If  the  Constitution  protects  mentation  against  coercive  intrusion  by  the 
state,  then  a  necessary  condition  for  employment  of  such  therapies  by 
the  state  is  the  informed  consent  of  the  subject.-''''  The  sole  purpose 
of  restatmg  this  elementary  inference  is  to  stress  the  point  that  a  doc- 
trine of  informed  consent  is  a  constitutional  necessity. ^*^ 

2.  The  Determination  of  Capacity  for  Informed  Consent 

a.     The  concept  of  competence — some  preliminary  views 
The  central  concept  used  in  AB  2296  and  Statute  I  to  delimit  the  state's 

243.  H.  Packer,  The  Limits  of  the  Criminal  Sanction  57-58  (1968). 

244.  See  text  sections  III-IV  supra  for  an  elaboration  of  the  constitutional  argu- 
ments. See  the  statutory  formulations  of  the  requirement  of  informed  consent  in  A.B. 
2296,  §§  2670,  2670.5,  2672-73;  Statute  I,  §§  1,  2,  4-6. 

245  If  it  is  indeed  a  constitutional  necessity,  then  whether  someone  has  such  ca- 
pacity is  an  issue  concerning  a  "constitutional  fact,"  and  is  therefore  one  upon  which 
the  Supreme  Court  must  have  the  final  word.  (Compare  the  concept  of  "obscenity," 
which  is  also  a  "constitutional  fact."  Cf.  Kalven,  The  Metaphysics  of  the  Law  of 
Obscenity,  1960  Sup.  Ct.  Rev.  1.  Thus,  despite  the  objections  of  some  of  the 
justices  in  Powell  v.  Texas,  392  U.S.  514  (1968)  (opinion  of  Marshall,  J.,  Black  and 
Harlan,  J  J.,  concurring),  some  notion  of  mental  competence  will  indeed  have  to  be 
worked  out  as  a  matter  of  constitutional  dimension  if  freedom  of  mentation  is  a 
fundamental  right. 
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power  to  demolish  and  reconstruct  minds  is  that  of  capacity  for  in- 
formed consent.^^^  If  this  or  some  surrogate  concept  is  not  manage- 
able we  may  be  left  with  the  choice  between  governmental  carte 
blanche  and  the  total  prohibition  of  organic  therapy — or  at  least  those 
therapies  of  the  most  intrusive  sort.^^' 


17 


One  of  the  major  difficulties  in  expHcating  the  concept  of  ca- 
pacity is  that  there  seems  to  be  a  strong  tendency  on  the  part  of  both 
psychiatrists  and  the  public  generally  to  assume  that  mental  disorder 
— or  at  least  mental  disorder  requiring  hospitalization  (voluntary  or 
involuntary) — entails  a  general  lack  of  capacity  for  making  deci- 
sions, including  specifically  a  lack  of  capacity  for  making  decisions  con- 
cerning therapy  or  medication.-*^  But  as  a  matter  of  empirical  ob- 
servation, it  seems  far  too  simphstic  to  regard  someone  who  is  men- 
tally ill  or  disordered  as  being  wholly  unable  to  make  rational  decisions 
about  the  conduct  of  his  hfe.  The  mind  is  just  too  complex  to  permit 
such  an  inference ;^*^  it  is  a  non  sequitur  to  infer  from  a  lack  of  aptitude 


246.  A.B.  2296,  §§  2670,  2670.5,  2672-73.5;  Statute  I,  §§  1,  2,  4-6.  An  explication 
of  the  concept  of  capacity  for  informed  consent  is  in  A.B.  2296,  §  2672(c);  Stat- 
ute I,  §  4(c). 

247.  See  the  discussion  of  the  effective/intrusive  distinction  in  text  accompanying 
notes  163-64  supra,  and  in  note  94  supra. 

248.  There  is  also  a  strong  tendency  to  make  a  similar  assumption  by  those  favor- 
ing a  flat  prohibition  against  organic  therapies  of  certain  kinds,  particularly  psychosur- 
gery and  ESB.  The  prohibition  would  apply  without  specific  inquiry  into  whether  the 
confined  person  had  the  capacity  for  informed  consent,  for  it  is  thought  under  this 
view  that  the  coercive  effects  of  confinement  have  either  substantially  impaired  this 
capacity  or  tainted  any  consent  with  duress  or  both.  See  Kaimowitz  v.  Department 
of  Mental  Health,  Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Ct.,  July  10, 
1973).  See  also  the  discussion  in  text  section  V(A)(3)  mfra,  and  the  analysis  of  the 
relationship  between  the  concepts  of  capacity  and  duress  in  note  276  infra. 

249.  See  Synopsis,  supra  note  5,  at  338:  "The  adjudication  that  a  person  is  men- 
tally ill  does  not  establish  that  such  a  person  is  incompetent.  Thus  mental  illness 
may  coexist  with  good  mental  capacity."    The  author  also  states: 

In  deciding  competency,  one  should  consider  .  .  .  whether  competency 
for  only  a  specific  act  is  to  be  judged  (e.g.,  executing  a  will  or  some  particu- 
lar business  transaction).     It  is  important  that  the  psychiatrist  not  consider 
competence  generally  but  understand  that  the  question  is,  instead,  "compe- 
tence for  what  particular  purpose."    Therefore,  his  mental  status  examination 
should  be  tailored  to  throw  light  upon  the  specific  question. 
Id.  at  337-38.    See  also  Civil  Commitment,  supra  note  173,  at  1295;  State  v.  Sevems, 
184  Kan.  213,  219,  336  P.2d  447,  452  (1959)  (for  purposes  of  trial,  defendant  may  be 
"sane,"  but  may  be  "deranged"  as  to  other  matters). 

See  also  cases  involving  suits  against  psychiatrists  who  argued  that  plaintiffs  gave 
informed  consent  to  therapy  for  mental  illness.  E.g.,  Wilson  v.  Lehman,  379  S.W.2d 
478  (Ky.  1964)  (affirming  judgment  for  defendant  psychiatrist,  who  claimed  plaintiff 
had  given  her  informed  consent  to  ECT).  See  generally  L.  Linn,  Clinical  Manifesta- 
tions of  Psychiatric  Disorders,  in  Comprehensive  Textbook,  supra  note  5,  at  546.    Cf. 
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or  a  dysfunction  in  one  kind  of  mentation  a  similar  lack  or  dysfunc- 
tion in  another.  We  are,  for  example,  not  likely  to  characterize  a 
physicist  as  mediocre  simply  because  he  is  a  poor  violinist  (as  was  Dr. 
Einstein).  While  the  comparison  is  hardly  perfect,  it  suggests  an  anal- 
ogous non-inference  with  respect  to  mental  competence.  Nevertheless, 
if  involuntary  commitment  were,  in  a  given  case,  based  upon  some 
lack  of  decision-making  capacity,  it  would  be  reasonable  to  assume  a 
higher-than-average  probabiHty  that  the  patient  is  deficient  in  the  spe- 
cific capacity  to  make  decisions  concerning  therapy.  The  constitu- 
tional thesis  here,  however,  is  that  such  an  inference  must  not  be  made 
casually — a  thesis  reflected  in  other  areas  of  the  law  requiring  specific 
attention  to  the  kind  of  decision-making  capacity  in  question.  ^^"^  It 
would  be  inconsistent  with  the  constitutionally  mandated  integrity  of 
mentation-^ ^  to  fail  to  subject  that  inference  to  the  closest  scrutiny. 
It  would  be  similarly  unconstitutional  not  to  place  upon  the  state  the 
burden  of  showing  the  patient's  specific  lack  of  capacity  to  make  de- 
cisions concerning  therapy.  This  a  fortiori  entails  that  since  organic 
therapy  is  a  greater  intrusion  than  confinement  alone,  the  determina- 
tion of  lack  of  capacity  which  justifies  such  confmement  cannot  au- 
tomatically be  used  to  conclude  that  there  is  a  concomitant  lack  of 
capacity  to  make  decisions  concerning  therapy.  (Commitment,  of 
course,  may  be  occasioned  by  considerations  other  than  lack  of  deci- 
sion-making capacity,  e.g.,  dangerousness.^^^) 

The  thesis  that  mental  competence  is  an  all-or-nothing  proposi- 
tion^^^  has  met  with  an  impressive  judicial  attack.     In  Winters  v. 

Hast.  Center  Rep.  16  (Nov.  1972),  reporting  the  results  of  a  survey  of  physicians  by 

the  journal  Medical  World  News: 

Respondents  agreed,  25-7,  that  a  patient  sufficiently  disturbed  to  have  com- 
mitted herself  to  a  mental  hospital  "is  still  capable  of  giving  truly  informed 
consent." 
See  generally  Beresford,  Professional  Liability  of  Psychiatrists,  21   Defense  L.J. 

123,  127,  128  (1972): 

One  may  .  .  .  question  the  proposition  that  an  involuntarily  committed  patient 
loses  the  right  to  participate  to  whatever  extent  he  can  in  decisions  about  his 
treatment  ....  Depression  by  itself  need  not  impair  a  patient's  capacity 
to  understand  the  anticipated  benefits  and  hazards  of  ECT. 

250.  See  note  249  supra.  See  generally  Winters  v.  Miller,  446  F.2d  65  (2d  Cir.), 
cert,  denied,  404  U.S.  815  (1971);  Freedman,  Forensic  Psychiatry,  in  Comprehensive 
Textbook,  supra  note  5,  at  1601-02. 

251.  See  text  sections  III-IV  supra. 

252.  See  Cal.  Welf.  &  Inst'ns  Code  §  5304  (West  1972). 

253.  The  proposition  that  "lack  of  capacity  for  X"  does  not,  alone,  imply  "lack 
of  capacity  for  Y"  does  not  require  a  conclusion  that  the  various  capacities  are 
discrete,  and  easily  segmentable.  They  do  indeed  overlap.  But  having  rejected  an 
"all-or-nothing"  proposition  with  respect  to  "capacity  in  general,"  we  need  to  note  that 
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Millerr^'^  the  court  upheld  the  right  of  a  Christian  Scientist  to  refuse 
the  administration  of  psychotropic  drugs.  Noting  first  that  there  had 
been  no  judicial  determination  of  incompetence,  the  court  went  on  to 
rule  that  a  finding  of  mental  illness  does  not  alone  justify  a  conclusion 
that  a  confined  patient  should  lose  the  right  to  make  decisions  whether 
to  accept  therapy.^^^ 

It  may  be  that  current  notions  of  what  constitutes  capacity  for  de- 
cision-making leave  unacceptable  room  for  whimsy  by  physicians, 
courts  and  officials  generally.  But  the  term  "capacity"  is  not  meaning- 
less, and  if  official  carte  blanche  is  unacceptable  the  term  must  be 
bridled  in  some  statutory  formulation.  What,  then,  is  a  workable  for- 
mulation of  the  concept  of  capacity  for  informed  consent?  One  pro- 
posed standard  for  determining  whether  a  person  has  the  capacity  for 
deciding  if  he  ought  to  be  committed  provides  a  convenient  starting 
point  for  analysis  of  the  capacity  for  informed  consent  to  organic  ther- 
apy. The  standard  describes  such  persons  as  those  "who,  because  of 
mental  illness,  would  be  likely  to  make  decisions  about  their  own  inter- 
ests which  would  result  in  substantial  damage  to  their  mental  or 
physical  well-being."^''^     This,  of  course,  makes  the  determination  of 

a  similar  all-or-nothing  problem  concerns  the  particular  capacity  we  are  dealing  with: 
it  may  be  "diminished,"  or  affected  in  some  way  by  the  disorder  without  being  entirely 
destroyed.  Compare  the  diminished  capacity  doctrine  in  criminal  law — e.g.,  People 
V.  Conley,  64  Cal.  2d  310,  49  Cal.  Rptr.  815  (1966). 

254.  446  F.2d  65  (2d  Cir.),  cert,  denied,  404  U.S.  815  (1971). 

255.  Id.  at  68.    Compare  Cal.  Welf.  &  Inst'ns  Code  §  5331  (West  1972) : 
No  person  may  be  presumed  to  be  incompetent  because  he  or  she  has  been 
evaluated  or  treated  for  mental  disorder  or  chronic  alcoholism,  regardless  of 
whether   such   evaluation  or  treatment  was  voluntarily  or  involuntarily   re- 
ceived. ... 

The  trial  court's  view  in  Winters  was  that  the  existence  of  any  mental  illness 
justifies  the  state  in  compelling  therapy.  See  generally  The  Mentally  Disabled  and 
THE  Law  ch.  5  (S.  Brakel  &  R.  Rock  rev.  ed.  1971)  [hereinafter  cited  as  The  Mentally 
Disabled  and  the  Law],  criticizing  this  widely  held  view.  On  the  other  hand, 
some  officials  may  feel  that  any  mental  illness  automatically  forecloses  treatment,  at 
least  without  court  authorization.    Cf.  Demolition,  supra  note  7,  at  661. 

256.  Civil  Commitment,  supra  note  173,  at  1295. 

Under  a  literal  interpretation  of  the  standard  quoted  in  the  text,  a  therapist  might 
offer  treatment  and  if  the  patient  refused  it,  infer  on  the  basis  of  the  adverse  conse- 
quences attending  lack  of  treatment  that  the  patient's  capacity  for  informed  consent 
was  impaired.  But  an  argument  that  therapy  is  required  when  it  is  refused  is  hardly 
satisfactory;  the  patient  is  damned  if  he  does  (consents  to  what  he  may  not  want), 
and  damned  if  he  doesn't,  since  he  will  be  administered  therapy  over  his  "incompetent" 
protest.  The  standard  specifies  that  the  decision  be  due  to  mental  illness,  but  that  the 
determination  might  itself  be  made  similarly.  Cf.  Winters  v.  Miller,  446  F.2d  65  (2d 
Cir.),  cert,  denied,  404  U.S.  815  (1971)   (right  to  refuse  psychotropic  drug  treatment 
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capacity  focus  on  the  consequences  of  discrete  acts.  Focusing  solely 
on  the  "coherence"  of  thought  may  indeed  by  inadequate,  and  conse- 
quences must  be  attended  to;  but  standards  for  determining  decision- 
making capacity  with  respect  to  commitment  or  therapy  should  be  based 
not  upon  casual,  random  appraisals  of  the  effects  of  particular  decisions, 
but  upon  the  decision-making  process  as  evidenced  by  large  samples  of 
mentation  and  behavior. 

b.     The  statutory  reconstruction  of  the  concept  of  capacity 
for  informed  consent 

Assembly  Bill  2296^"  and  Statute  P^«  provide  that  a  confined  person 
lacks  the  capacity  for  informed  consent  if  he  "cannot  understand,  or 
knowingly  ^ , rationally  [►  and  mtelligently  act  upon,  the  information" 
concerning,  for  example,  the  nature  of  the  therapy,  and  its  effect  upon 
his  condition.  2^^  This  formulation  seeks  to  avoid  (although  it  cannot 
entirely  do  so)  the  infirmity  of  relying  solely  on  an  appraisal  of  the 
consequences  of  a  discrete  act  or  a  small  set  of  acts.  It  specifies  that  the 
indicia  of  making  decisions  with  "understanding,"  "rationality"  or  "in- 
telligence" must  be  something  more  than  the  potentially  disastrous 
consequences  of  a  "wrong"  decision.  Under  this  standard,  we  are  to 
consider  the  "internal"  coherence  and  rationality  of  the  subject's  pat- 
terns of  mentation.    But  what  does  this  instruction  mean? 

This  and  sunilar  formulae  can  roughly  be  interpreted  as  (1)  fo- 

on  religious  grounds  upheld).     Cf.  also  Kaimowitz  v.  Department  of  Mental  Health, 
Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Ct.,  July  10,  1973),  at  25: 
He   [the  involuntarily  confined  mental  patient]   must  have   sufficient   knowl- 
edge and  comprehension  of  the  subject  matter  to  enable  him  to  make  an  un- 
derstanding decision. 

.  .  .  Competency  requires  the  ability  of  the  subject  to  understand  ration- 
ally the  nature  of  the  procedure,  its  risks,  and  other  relevant  information. 

257.  A.B.  2296,  §  2672(c). 

258.  Statute  I,  §  4(c). 

259.  A.B.  2296,  §  2673;  Statute  I,  §  5. 

We  have  thus  far  ignored  the  informational  element  of  the  requirement  of  in- 
formed consent.  When  innovative  procedures  such  as  ESB  or  psychosurgery  are  in- 
volved, a  substantial  component  of  the  information  to  be  communicated  may  be  that 
titere  is  no  information,  or  not  much,  about  the  effects  of  the  therapy.  This  is 
hardly  fatal  to  the  goal  of  securing  informed  consent:  one  can  knowingly  consent  to 
take  the  risks  of  the  unknown.  Thus,  at  time  t^,  the  therapist  might  advise  the  patient 
that  it  is  impossible  to  predict  precisely  what  the  effects  of  activating  any  given  set 
of  implanted  electrodes  might  be;  but  he  might  also  tell  him  that  at  time  /g'  after 
implantation  and  testing,  the  replicable  effects  of  activating  each  electrode  would  be 
known. 

One  might  well  contend,  however,  that  certain  therapies  are  so  little  understood 
and  their  effects  so  speculative,  that  they  ought  not  even  be  offered  to  a  patient — 
they  are  "inherently  unsound."    See  text  section  V(C)  infra. 
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cusing  on  deficits  of  thought,  intellect,  or  feeling  evidenced  by  "in- 
coherent" reasoning  or  thought  patterns,  or  eccentricities  of  emotion  or 
mood;  (2)  observing  particular  acts  which  are  inconsistent  with  or- 
dinary notions  of  protection  of  one's  person  and  property,  and  of  the 
persons  and  property  of  others;  (3)  observing  patterns  of  conduct  and 
mentation,  rather  than  just  discrete  episodes,  with  emphasis  on  the 
sorts  of  considerations  just  outlined  {e.g.,  dissociative  thought,^*'*'  "flight 
of  ideas,"-^^  inattention  to  harmful  consequences  of  one's  conduct,-^^ 
and  conduct  which  seems  inconsistent  with  the  subject's  own  earlier 
"normal"  preference  patterns);  and  (4)  comparing  observed  menta- 
tion and  behavior  with  paradigm  cases  of  "disordered"  mentation  and 
behavior,  and,  on  the  basis  of  the  comparison,  making  predictions  of 
future  thought  and  conduct. ^^^     These  are  not  decisive  or  exhaustive 

260.  "Dissociation"  occurs  when  "emotional  significance  and  affect  are  separated 
and  detached  from  an  idea,  situation,  or  object."  American  Psych.  Ass'n,  A  Psy- 
chiatric Glossary  30  (3d  ed.  1969).  See  generally  West,  Dmociative  Reaction,  in 
Comprehensive  Textbook,  supra  note  5,  at  885-99. 

261.  "Flight  of  ideas"  refers  to  "the  extremely  rapid  production  of  various 
thoughts  without  true  regard  for  maintaining  logical  processes."  P.  Nathan,  Cues,  De- 
cisions, and  Diagnoses  146  (1967)  [hereinafter  cited  as  Cues],  quoting  O.  English  & 
S.  Finch,  Introduction  to  Psychiatry  381  (1957). 

262.  See  generally  the  discussion  of  mania  in  Cohen,  Manic-Depressive  Reactions, 
in  Comprehensive  Textbook,  supra  note  5,  at  682-83;  cf.  Tribe,  supra  note  7,  at 
429-30. 

263.  Compare  Professor  Fingarette's  interpretation  of  the  concept  of  insanity  in 
H.  FiNGARETTE,  THE  MEANING  OF  CRIMINAL  INSANITY  197  (1972)  [hereinafter  cited  as 
Fingarette]  : 

[T]here  are  several  major  elements  that  suffice  to  define  the  concept  of  in- 
sanity  generally    (but  not  criminal   insanity   specifically).     One   is   that  the 
person  in  some  way  acts  irrationally.     Another  is  that  his  irrational  act  is 
not  an  occasional  laxitv  but  a  manifestation  of  some  substantial  defect  in  ca- 
pacity for  rational  action  (it  is  viewed  as  belonging  to  a  pattern  of  irration- 
ality).   A  third  is  that  this  defect  in  capacity  be  conceived  as  a  characteristic 
of  the  autonomous  working  of  his  mind,  a  part  of  his  mental  makeup,  rather 
than  a  relatively  isolated  and  momentary  effect  of  some  cause  external  to  his 
makeup  (such  as  trauma  or  a  condition  of  temporary  intoxication). 
His  notion  of  "rational  conduct"  focuses  not  only  on  intellect  and  cognition,  but  on 
"excess  or  defect  of  emotion,  bizarreness  of  mood,  or  .  .  .  defect  of  will,  as  well  as 
.  intellectual  flaw."     Id.  at  23.     On  the  use  of  paradigms  in  diagnosing  mental  ill- 
ness, consider  his  observation  that,  despite  an  inability  to  describe  the  supposed  physi- 
cal pathology  of  insanity,  "the  courts,  medical  men,   and  laymen  have  for  centuries 
been  able  to  identify  cases  of  insanity   (with  near  universal  agreement  in   the   more 
extreme   cases)."     Id.     Cf.   the   references  to   "bizarre"   conduct   in   United   States   v. 
Brawner,  471   F.2d  969,   1009   (D.C.  Cir.   1972)    (suggested  instruction  on  insanity); 
Cues,  supra  note  261,  at  3. 

See  generally  Synopsis,  supra  note  5,  at  pt.  2  (clinical  syndromes);  Comprehensive 
Textbook,  supra  note  5,  at  Area  F  (psychiatric  syndromes);  R.  Arthur,  An 
Introduction  to  Social  Psychiatry  37  (Penguin  ed.  1971). 

Philosophers  of  science  might  classify  the  psychological  terms  "mental  illness," 
"capacity,"  or  indeed  virtually  any  description  of  a  diagnostic  conclusion  concerning 
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processes  either  in  theory  or  practice;  and  they  are  generally  fused  in  any 
appraisal  of  one's  mental  capacities.  However,  taken  together  they  do 
emphasize  several  perspectives  from  which  to  view  thought  and  be- 
havior, and  also  emphasize  the  danger  of  focusing  solely  on  decision- 
making consequences,  rather  than  on  decision-making  processes. 
Moreover,  inferences  about  such  decision-making  processes  are  more 
likely  to  be  sound  if  all  of  these  perspectives  are  apphed. 

First,  as  to  the  criteria  of  internal  "coherence,"  "rationality,"  or 
"dissociativeness"  of  thought,  it  is  trite  but  relevant  to  observe  that  it 
is  difficult  to  distinguish  the  oddity  of  genius  from  the  oddity  of  in- 
sanity. Short  of  appending  the  detailed  descriptions  of  dialogues  be- 
tween therapists  and  patients  found  in  the  literature, ^^^  one  can  only 
appeal  to  ordinary  notions  of  rational  and  irrational  thinking,-^^  and 
warn  against  assuming  that  madness  is  evidenced  simply  because  the 
thought  processes  being  observed  are  unusual. 

Second,  the  observation  of  discrete  acts  and  their  consequences 
is  obviously  relevant,  although  generally  not  decisive.  The  caveats 
that  applied  to  the  commitment  standard  discussed  above  apply  here  as 
well.  It  is  tempting  for  a  therapist  to  assume  that  a  discrete  act,  in- 
cluding a  refusal  to  be  treated,  is  alone  sufficient  to  justify  a  conclu- 
sion of  lack  of  capacity  for  informed  consent.  But  it  is  a  weak  infer- 
ence indeed  to  conclude  from  the  fact  that  therapy  was  refused,  that 
capacity  to  decide  upon  therapy  is  lacking  because  any  sound-minded 
person  would  accept  needed  therapy.  And  in  general  a  single  act 
is  an  unreliable  basis  upon  which  to  infer  such  lack  of  capacity. 

Third,  we  do  in  fact  judge  competence,  m  part,  by  considering 
whether  a  person  persistently  chooses  courses  of  action  which  in  some 
way  are  destructive  of  the  quahty  or  potential  quality  of  his  life  and 
that  of  others,  particularly  those  for  whom  we  would  expect  he  had 

mentation  as  "theoretical  terms,"  to  the  extent  that  the  described  terms  are  meaningful 
and  value-free.  Theoretical  terms  in  a  formalized  scientific  language  are  related  to 
observation  terms  in  a  manner  specified  for  that  language,  e.g.,  by  "reduction  sen- 
tences." See  G.  Mandler  &  W.  Kessen,  The  Language  of  Psychology  114-20 
(1964).  See  generally  Hempel,  Operationism,  Observation,  and  Theoretical  Terms,  in 
Philosophy  of  Science  101-20  (A.  Danto  &  S.  Morgenbesser  eds.  1960).  See  also 
the  discussion  of  the  question  "Is  mental  disease  a  medical  concept?",  in  Fingarette, 
supra,  at  19-37. 

264.  Such  dialogues  and  descriptions  can  be  found  in  chapters  14  through 
33  (Area  F — The  Psychiatric  Syndromes)  in  Comprehensive  Textbook,  supra  note 
5,  and  also  throughout  Cues,  supra  note  261. 

265.  Cf.  Cues,  supra  note.  261,  at  59-60;  Tribe,  supra  note  7,  at  429-30. 
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great  affection.  Again,  in  principle,  it  is  difficult  to  see  how  else  one 
would  proceed  to  judge  competence  except  by  considering  conduct 
of  some  sort.  The  only  good  evidence  we  can  secure  as  to  how 
a  person  thinks  is  his  behavior,  including  verbal  behavior.  The  propo- 
sition "he  acts  in  a  certain  way"  represents  the  only  kind  of  evidence 
which  can  verify  the  proposition  "he  thinks  in  a  certain  way."-*'"  But 
the  proposed  standard  is  best  satisfied  by  extended  observation  of  per- 
sistent patterns  of  conduct  before  reaching  a  conclusion  concerning 
capacity.  A  broad  range  of  observed  conduct  reflecting  large  sam- 
ples of  mentation  patterns  is  obviously  better  evidence  of  the  nature  of 
mentation  and  decision-making  processes  than  the  observation  of  a  few 
acts.^^^  If  in  fact  a  person  regularly  acts,  for  example,  in  ruinous  ways, 
we  are  likely  (and  properly)  to  infer  that  he  may  be  lacking  in  "under- 
standing" or  "intelligence"  or  "rationality"  within  the  meaning  of  the 
terms  in  the  proposed  statutes.  Perhaps  by  focusing  on  such  ongoing 
patterns  of  behavior  and  mentation  we  can  reduce  the  risk  of  mistaken 
inferences  of  incapacity,  and  reduce  the  incidence  of  diagnostic  whimsy 
which  dubs  as  "irrational"  and  "incompetent"  any  judgment  of  the  sub- 
ject which  conflicts  with  that  of  the  diagnostician.  But  there  remains  a 
considerable  danger  here.  Shouldn't  people  be  free  to  choose  their 
own  patterns  of  behavior,  short  of  infhcting  substantial  damage  to 
themselves  or  others,  even  if  such  behavior  does  not  seem  to  be  in 
their  own  interest?  Prohibiting  or  altering  hfestyles  may  well  be  far 
more  destructive  of  freedom  than  inflicting  treatment  directed  at  rela- 
tively isolated  acts.^"^  A  standard  which  inevitably  led  to  the  conclu- 
sion that  a  physicist  obsessed  with  unified  electro-magnetic-gravita- 


266.  The  determination  of  the  amounts  and  concentrations  of  various  substances 
in  a  person's  body  (not  limited  to  the  brain)  and  analysis  of  the  brain's  electrical 
activity  might  one  day  be  correlated  with  certain  sorts  of  illness.  (Indeed,  this  possi- 
bility can  be  inferred  from  the  bioelectrochemical  hypothesis,  supra  note  19.)  But 
this  correlation  process  (which  might  some  day  evolve  into  an  explanation  process) 
necessarily  requires  observation  of  behavior.  A  "bioelectrochemical  assay"  alone  tells 
us  nothing  about  behavior  or  mentation.  See  generally  Synopsis,  supra  note  5,  at  36- 
43;  Cohen,  Manic-Depressive  Reactions,  in  Comprehensive  Textbook,  supra  note  5, 
at  679-80;  Weiner,  Schizophrenia  III:  Etiology,  in  Comprehensive  Textbook,  supra 
note  5,  at  603-20. 

267.  C/.  Cues,  supra  note  261,  at  47.     Adequate  sample  size  is  of  course  crucial  l| 
to  the  soundness  of  the  results  of  any  empirical  inquiry  directed  toward  scientific  ex- 
planation.   See  generally  W.  Wallis  &  H.  Roberts,  The  Nature  of  Statistics  ch.. 

5  (1962). 

268.  Changing  a  person's  preference  orderings  {see  text  section  IV(B)(2)  supra) 
may  effect  fundamental  changes  in  his  lifestyle.     But  therapeutic  or  rehabilitative  mea-»y 
sures  which  are  specifically  designed  to  do  just  that  may  not  necessarily  be   highly^ 
intrusive.    See  text  section  111(B)(2)  supra,  discussing  the  indicia  of  intrusiveness. 
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tional  field  equations,  to  the  considerable  detriment  of  his  home  and 
family,  was  incompetent,  would  hardly  be  a  fair  or  satisfactory  stand- 
ard. It  would  penalize  people  for  having  preference  orderings  and  ra- 
tionales substantially  different  from  those  of  other  men. 

Finally,  it  would  be  reasonable  to  expect  a  diagnostician  to  com- 
pare his  patient's  case  with  paradigm  cases  of  mental  illness  in  which 
most  other  diagnosticians  would  agree  that  the  deficit  in  thought,  feeling 
and  capacity  for  decision-making  was  so  substantial  that  substituted 
judgment  was  in  order.  The  psychiatric  Uterature  abounds  with  such 
descriptions  of  "reasoning  by  paradigm."^*'^  Again  a  strong  caveat  is 
both  obvious  and  in  order.  The  danger  in  this  kind  of  reasoning  is  the 
possibihty  of  a  too-ready  assimilation  of  a  given  case  to  a  paradigm.  A 
mind-boggling  illustration  of  this  is  found  in  Dr.  Rosenham's  report^'^'' 
that  despite  prolonged  residence  of  normal  persons  planted  in  a  men- 
tal hospital,  medical  personnel  ahnost  totally  failed  to  discover  the 
presence  of  the  "sane"  among  the  "insane."  The  report  illustrates  the 
dangers  not  only  of  paradigmatic  reasoning,  but  of  diagnosis  under 
any  of  the  perspectives  already  outhned;  and  it  strongly  suggests  that 
when  the  interest  at  stake  is  the  constitutionally  mandated  integrity  of 
mentation, ^'^^  doubts  should  be  resolved  in  favor  of  concluding  that 
the  subject  has  the  capacity  to  make  decisions  concerning  therapy. 2^- 

269.  See  generally  T.  KuHN,  The  Structure  of  Scientific  Revolutions  43-51 
(2d  ed.  1970)  (the  priority  of  paradigms);  Cues,  supra  note  261;  note  263  supra. 

270.  Rosenham,  On  Being  Sane  in  Insane  Places,  179  Sci.  250  (Jan.  19,  1973). 

271.  See  text  section  III  supra. 

272.  Note  that  neither  A.B.  2296  nor  Statute  I  set  forth  any  presumptions  or  bur- 
dens of  proof  concerning  the  capacity  for  informed  consent.  But  if  there  is  a  presump- 
tion against  substitution  of  judgment,  mandated  by  the  moral  and  constitutional  value 
of  personal  autonomy,  should  we  not  presume  that  all  persons  are  competent?  An 
affirmative  answer  is  not  only  appealing,  but,  some  might  urge,  necessary,  else  the  pre- 
sumption against  substitution  of  judgment  itself  would  be  vacuous.  Consider,  however, 
the  problem  of  the  administration  of  highly  intrusive,  irreversible  therapies  which  carry 
a  great  risk  of  destruction  of  personal  autonomy — the  very  value  which  commands  the 
presumption  against  substituted  judgment.  As  Kaimowitz  v.  Department  of  Mental 
Health,  Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Ct.,  July  10,  1973)  indi- 
cates, when  such  therapies  are  proffered  to  persons  in  involuntary  confinement,  our 
rough  notions  of  autonomy  seem  to  drive  us  to  presume  lack  of  capacity,  for  we  are 
properly  concerned  about  someone  "not  himself"  embarking  upon  a  course  of 
psychic  mayhem.  (Indeed,  it  may  be  that  regardless  of  capacity,  some  procedures 
should  be  banned  because  they  are  too  risky  or  unsound.    See  text  section  V(C).) 

It  would  be  inconsistent  with  the  moral  presumption  against  substitution  of  judg- 
ment, however,  10  state  simply  that  capacity  should  be  presumed  when  coercive  appli- 
cation is  in  question  and  lack  of  capacity  should  be  presumed  when  a  claim  for  access 
to  therapy  is  in  question,  however  tempting  it  may  be  to  adopt  that  simple  asymmetry. 
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3.     On  the  Ineradicability  of  Coercion:  Is  Informed  Consent 
Possible  During  Involuntary  Confinement? 

Although  an  informed  consent  standard  is  constitutionally  required,  it 
might  be  urged  that  the  coercive  environments  of  prisons  and  mental 
hospitals  entail  the  impossibility,  in  principle,  of  ever  finding  a  case  sat- 
isfying the  standard.  In  short,  the  argument  would  be  that  there  can 
be  no  informed  consent  in  prisons  and  mental  hospitals,  and  any  for- 
mulation of  an  informed  consent  standard  is  simply  a  misguided  ven- 
ture, at  least  with  respect  to  certain  therapies.^^^ 

There  appear  to  be  two  major  grounds  for  so  concluding:  (1)  the 
likelihood  of  duress  as  a  result  of  pressures  felt  by  the  inmate, "'^^  and 
(2)  the  impairment  of  the  inmate's  decision-making  capacity  because  of 
the  coercive  environment  of  the  institution.^'^^     (The  two  concepts  over- 

A  complete  statutory-decisional  law  scheme  probably  would  take  the  form  of  (a)  as- 
suming capacity  when  coerced  application  of  organic  therapy  is  in  question,  but  (b) 
adopting  a  "careful  review"  rule  (without  any  presumptions  concerning  capacity)  for 
matters  of  access  to  therapy,  with  the  strictness  of  review  being  a  direct  function 
of  the  autonomy-attenuating  tendencies  and  the  medical  unsoundness  of  the  therapy 
in  question.  The  net  result  reflects  a  sort  of  "moral  inertia"  principle.  Defer- 
ring to  a  refusal  of  therapy  entails  a  risk  of  continued  impairment  of  autonomy; 
allowing  application  of  an  intrusive  or  unsound  therapy  entails  a  risk  of  active 
destruction  or  reduction  of  autonomy.  Freedom  foregone  is  thus  not,  under  ex- 
tant ethical  principles,  the  moral  equivalent  of  freedom  destroyed.  (Compare  the  dif- 
fering legal  consequences  attending  acts  as  opposed  to  omissions.  See  generally  S.  Ka- 
DisH  &  M.  Paulsen,  Criminal  Law  and  Its  Processes:  Cases  and  Materials  208- 
14  (2ded.  1969).) 

273.  Concerning  psychosurgery  in  prisons,  see  Mark,  supra  note  5,  at  5  n.l;  Mark 
suggests  that  epileptic  prisoners  should  not  receive  surgical  therapy  "because  of  the 
difficulty  in  obtaining  truly  informed  consent." 

274.  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73- 19434- AW  (Wayne 
County,  Mich.,  Cir.  Ct.,  July  10,  1973),  at  27: 

It  is  impossible  for  an  involuntarily  detained  mental  patient  to  be  free  of  ul- 
terior forms  of  restraint  or  coercion  when  his  very  release  from  the  institu- 
tion may  depend  upon  his  cooperating  with  the  institutional  authorities  and 
giving  consent  to  experimental  surgery. 
Dr.  Peter  Breggin  apparently  thinks  that  "voluntary  psychosurgery"  should  be  banned 
because  "voluntariness"  is  unlikely  or  impossible  in  any  circumstances,  even  by  private 
agreement.     See   Breggin,    The  Return   of   Lobotomy   and  Psychosurgery,    118    CoNG. 
Rec.  E1602,  E1611  (daily  ed.  Feb.  24,  1972). 

275.  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW  (Wayne 
County,  Mich.,  Cir.  Ct,  July  10,  1973),  at  25: 

Although  an  involuntarily  detained  mental  patient  may  have  a  sufficient 
I.Q.  to  intellectually  comprehend  his  circumstances  .  .  .  the  very  nature  of 
his  incarceration  diminishes  the  capacity  to  consent  to  psychosurgery.  He  is 
particularly  vulnerable  as  a  result  of  his  mental  condition,  the  deprivation 
stemming  from  involuntary  confinement,  and  the  effects  of  the  phenomenon 
of  "institutionalization." 

The  view  of  the  court  in  Kaimowitz  concerning  either  the  duress  or  incapacity 
aspects  of  the  informed  consent  issue  is  not  entirely  clear.     In  addition  to  the  remarks 
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lap.  A  particular  sanction  for  refusing  therapy  may,  because  of  the  in- 
mate's impaired  mentation,  be  perceived  as  highly  probable  or  very 
dreadful,  and  such  a  perception  might  be  said  to  have  a  coercive  ef- 
fect.-^'^) 

quoted  above,  the  court  held  that  "an  involuntarily  detained  mental  patient  today  can 
give  adequate  consent  to  accepted  neurosurgical  procedures."  Id.  at  40  (emphasis 
added).  The  limitation  thereby  imposed  on  the  informed  consent  condition  is  thus, 
at  this  point  in  the  court's  opinion,  articulated  with  respect  to  the  medical  propriety 
of  the  therapy.  Earlier  in  the  opinion,  however  {see  this  note  supra,  and  notes  274-75 
supra),  the  court  appeared  to  be  of  the  viev,'  that  it  was  in  principle  impossible  to 
secure  informed  consent  to  psychosurgery,  because  of  both  the  duress  and  diminished 
capacity  associated  with  involuntary  confinement. 

An  implication  of  these  rulings  may  be  that  a  person  involuntarily  confined  may 
have  the  capacity  to  consent  to  nonexperimental  therapy,  but  not  to  consent  to  exper- 
imental therapy.  Such  a  situation  is  possible  because  there  are  degrees  as  well  as  kinds 
of  capacity:  since  it  seems  (at  least  in  general)  to  be  more  difficult  to  make  a  deci- 
sion concerning  participation  in  an  experiment  than  to  make  a  decision  concerning 
routine  therapy,  the  former  decision  may  be  beyond  a  given  inmate's  capacity,  while 
the  latter  may  fall  within  it.  Why  the  former  sort  of  decision  is  more  difficult 
is  fairly  clear.  By  hypothesis,  if  the  treatment  is  experimental,  then  either  the 
nature  of  some  of  the  risks  and  benefits  is  unknown,  or,  though  they  are  known, 
there  is  insufficient  data  to  assign  probabilities  to  the  risks  and  benefits.  The  de- 
cision-making task  with  respect  to  experimental  therapy  may  thus  simply  be  beyond 
the  capacity  of  a  given  inmate.  A  fully  developed  theory  of  informed  consent  should 
then  result  in  some  rulings  that  capacity  for  informed  consent  to  a  given  therapy  is 
lacking,  although  if  more  were  known  about  the  therapy  the  inmate  in  question  might 
well  be  able  to  competently  decide  whether  to  submit  to  it.  If  it  were  thought  that  an 
overwhelming  majority  of  confined  prisoners  or  mental  patients  could  not  rationally 
make  decisions  whether  to  participate  in  an  experiment — or  at  least  in  experiments  in- 
volving very  substantial  physical  and  mental  hazards — then  a  Miranda-Xikt  per  se  rule 
holding  all  such  decisions  to  be  tainted  by  coercion  or  incapacity  might  be  in  order.  The 
rule  would  apply  both  where  the  experiment  is  therapeutic  and  where  the  inmate  is 
a  volunteer.  Such  a  rule  would  seem  to  be  more  sensibly  applied  (if  at  all)  to  mental 
patients  than  prisoners,  simply  because  the  probability  of  incompetence  for  the  sort 
of  decision-making  involved  is  higher  among  the  former  than  it  is  among  the  latter. 
Compare  Miranda  v.  Arizona,  384  U  S.  436  (1966). 

The  court  in  Kaimowitz  based  its  conclusions  concerning  the  constitutional  di- 
mensions of  the  issues  of  duress  and  capacity  in  large  part  upon  the  constraints  of 
the  first  amendment: 

The  State's  interest  in  performing  psychosurgery  and  the  legal  ability  of 
the  involuntarily  detained  mental  patient  to  give  consent  must  bow  to  the 
First  Amendment,  which  protects  the  generation  and  free  flow  of  ideas  from 
unwarranted  interference  with  one's  mental  processes. 
Civil  No.  73-19434-AW  (Wayne  County,  Mich.,  Cir.  Ct.,  July  10,  1972),  at  36. 

On  the  effects  of  "institutionalization"  upon  decision-making  capacity,  see  gen- 
erally id.  at  25-26,  27-31;  K.  Kesey,  One  Flew  Over  The  Cuckoo's  Nest  (Signet 
ed.  1961). 

276.  The  confluence  of  the  notions  of  duress  and  impaired  capacity  can  be  illus- 
trated by  supposing  that  the  effect  of  confinement  on  a  given  prisoner  is  to  make  him 
acutely  sensitive — more  so  than  most  of  his  fellow  convicts — to  promises  and  threats. 
The  prospect  of  a  supposed  burden  or  foregone  benefit  may  be  perceived  in  such 
a  way  that  its  effect  is  coercive,  and  the  decision  would  be  one  made  under  "duress." 
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The  first  ground  is  a  fairly  persuasive  one.  The  inmate  may  re- 
gard his  ultimate  freedom,  or  his  gain  or  loss  of  benefits  and  privileges, 
to  be  contingent  upon  his  consent  to  therapy,  despite  any  protestations 
to  the  contrary  by  his  keepers. ^'^  Similarly,  he  may,  reasonably  or  not, 
fear  punishment  for  refusing  therapy.  But  such  duress  is  not  inevit- 
able. It  is  possible  in  principle  for  a  given  inmate  to  make  his  decision 
free  of  duress,  if  he  is  in  full  possession  of  his  faculties  and  correctly 
believes  that  freedom  or  privileges  to  which  he  would  be  otherwise  enti- 
tled are  not  contingent  upon  his  consent,^^^  and  that  no  punishment 
will  follow  his  refusal.  One  might  of  course  contend  that  such  a  sce- 
nario is  so  unlikely  that  a  blanket  prohibition  against  certain  therapies 
is  justified,  both  to  avoid  the  risk  of  coercive  therapy  and  on  grounds 
of  efficiency.  This  would  avoid  the  costs  of  a  requirement  that  adminis- 
tration of  certain  therapies  be  judicially  ratified  in  order  to  identify  the 

This  "acute  sensitivity"  might  itself  be  described  as  impaired  capacity  to  make  deci- 
sions concerning  therapy;  and  something  may  be  perceived  as  a  threat  or  a  promise 
because  of  such  impairment.  The  obvious  tactic  of  a  prisoner  litigant  would  be  to 
claim  that  there  was  no  informed  consent  on  both  grounds — duress  and  lack  of  ca- 
pacity.    Similar  remarks  apply  to  persons  confined  in  mental  institutions. 

277.  Even  action  taken  under  the  belief,  well-founded  or  not,  that  rewards  may 
follow  acceptance  of  an  offer  of  therapy,  or  that  penalties  may  follow  refusal,  is  not 
necessarily  action  performed  under  duress.  Cf.  Machine,  supra  note  20,  at  413-14 
(1966): 

Surveillance   tracking   [of  convicts   by   portable   electronic   transmitters]   does 
not  necessarily  contravene  the  policies  involved  here:     a  tracked   person   is 
still  free  to  choose  as  he  pleases,  though  certain  choices  may  bring  swift  pun- 
ishment.   One  who  does  something  to  avoid  pain,  or  to  obtain  pleasure,  is  not 
usually  thought  to  be  relieved  of  moral  responsibility. 
The  nature  of  the  expected  "pains"  and  "pleasures"  and  the  prisoner's  perception  of 
them  are  of  course  crucial  in  determining  whether  his  conduct  should  be  regarded  as 
coerced.    Official  lies  might  result  in  "fraud,"  rather  than  "duress." 

See  also  Jaffe,  Law  as  a  System  of  Control,  in  Ethical  Aspects  of  Experimen- 
tation with  Human  Subjects,  98  Daedalus  406,  423-25  (Spring,  1969)  (prisoner's 
consent  based  upon  self-interest — e.g.,  payment,  hope  for  favorable  treatment — not  nec- 
essarily "undue  advantage").  It  might  well  be  added  that  it  seems  unfair  to  disallow 
categorically  certain  decisions  of  a  captive  subject  simply  because  they  are  based  upon 
self-interest  or  speculations  about  possible  personal  benefits. 

278.  He  might,  however,  merit  release — and  be  released — if  the  therapy  "worked." 
If  that  prospect  so  boggled  his  mind  that  his  capacity  to  decide  were  diminished,  we 
might  conclude  that  there  was  no  informed  consent  because  of  diminished  capacity. 
We  might  also  conclude  that  his  evaluation  of  such  a  prospect  was  so  distorted  by 
diminished  capacity  that  his  consent  was,  in  a  sense,  "coerced,"  even  though  no  one 
in  fact  coerced  him.  For  an  exhaustive  array  of  materials  on  informed  consent,  see 
Katz,  supra  note  7,  at  chs.  9-10  ( 1972).    See  note  276  supra. 

Whether  or  not  the  hope  of  early  freedom  or  improved  conditions  destroys  deci- 
sion-making capacity  or  constitutes  duress,  an  explicit  or  implicit  offer  of  such  benefits 
by  the  state  may  amount  to  an  unconstitutional  condition  for  freedom  or  privileges. 
Cf.  Limitations,  supra  note  6,  at  210;  Note,  Unconstitutional  Conditions,  Ti  Harv.  L. 
Rev.  1595  (1960). 
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few  freely  made  decisions.  However,  such  an  across-the-board  prohi- 
bition on  access  to  organic  therapy  might  be  an  unconstitutional 
abridgment  of  the  right  to  control  one's  own  mentation. -^^ 

The  proposition  implied  by  the  second  ground — lack  of  capacity 
— would  seem  to  be  that  prisoners  should  be  considered  so  mesmerized 
by  the  prospects  of  freedom  and  privileges  or  the  fear  of  losing  or 
foregoing  them,  that  they  are  rendered  incompetent  and  cannot  be  con- 
sidered rational  decision-makers  whose  wishes  should  be  respected. 
Put  otherwise,  the  phenomenon  of  "institutionalization"  so  impairs 
their  mental  functions  that  they  cannot  rationally  assess  either  the 
likehhood  of  such  benefits  or  balance  them  against  the  risks  of  organic 
therapy. ^^°  This  is  surely  a  dismal  thesis  and  one  for  which  the  evi- 
dence should  be  carefully  scrutinized.^^^  Since  we  do  not  ordinarily  re- 
gard prisoners  to  be  generally  incompetent  to  make  decisions,  the  narrow 
proposition  to  be  verified  is  that  they  are  incompetent  to  make  deci- 
sions concerning  the  use  of  organic  therapies  upon  them,  although 
perhaps  capable  of  making  less  difficult  decisions.  To  assume  in 
general  that  prisoners  are  not  competent  to  make  such  decisions 
would  itself  risk  an  erosion  of  the  ideal  of  personal  autonomy.  Such 
an  assumption  would  relegate  prisoners  as  a  class  to  a  status  in  which 
they  would  have  little  chance  to  prevail  against  a  claimed  right  of  the 
state  to  substitute  its  judgment  for  theirs  even  on  matters  having  nothing 
to  do  with  therapy.     With  lesser  force,  this  applies  to  mental  patients. 

It  simply  is  not  the  case,  however,  that  adversity  always  demolishes 
decision-making  capacity.     Why  should  it  be  that  decision-making  ca- 

279.  For  a  given  person,  assumed  arguendo  to  be  competent,  physical  confinement 
may  seem  far  more  onerous  than  the  intrusions  which  might  attend  organic  therapy. 
If  so,  in  accordance  with  his  preference  ordering  at  time  t^,  he  may  be  willing  to 
risk,  for  physical  freedom,  a  reordering  at  time  t.,  of  the  very  initial  preference  order- 
ing that  prompted  him  to  take  the  risk.  Unless  the  therapy  is  so  unsound  that  a  sub- 
stantial attenuation  of  autonomy  is  very  likely  and  significant  benefits  are  very  un- 
likely, denial  of  access  to  such  therapy  may  be  inconsistent  with  the  presumption 
against  substitution  of  judgment,  and  with  the  first  amendment  right  of  freedom  of 
mentation.     See  text  section  V(C)  infra.     Cf.  Machine,  supra  note  20,  at  414: 

[E]ach  person  has  his  own  concept  of  .  .  .  freedom.  A  criminal  might  feel 
that,  by  helping  his  good  urges  to  defeat  his  bad  urges,  conditioning  would 
give  him  what  he  "really  wanted."  He  might  freely  choose  to  undergo  condi- 
tioning— which  involves  pleasant  rewards,  and  which  takes  place  in  the  com- 
munity— even  at  the  cost  of  some  moral  freedom,  rather  than  being  locked  up 
where  he  could  choose  freely  among  disagreeable  alternatives. 

280.  See  notes  275-77  supra. 

281.  This  thesis  might  be  tendered  on  the  ground  that  no  one  could  rationally 
prefer  the  risks  of  experimental  organic  therapy  to  the  burdens  of  confinement.  Bui 
the  decision  whether  to  take  such  risks  in  the  hope  of  release  is  presumptively  for 
the  inmate  to  make.    See  text  section  V(C)  infra  and  note  279  supra. 


860 


320  SOUTHERN  CALIFORNIA  LAW  REVIEW  [Vol.  47:237 

pacity  is  destroyed  or  impaired  whenever  the  decision  turns  to  risking 
organic  therapy  in  hopes  of  freedom  or  lesser  burdens?  The  possibihties 
of  great  risk  and  great  benefit  may  make  a  competent,  rational  decision 
complex  and  difficult,  and  for  some  people  impossible;  but  decision- 
making difficulty  or  complexity  can  hardly  be  said  to  inevitably  destroy 
decision-making  capacity.-^"  If  people  in  general,  and  inmates  in  particu- 
lar were  thought  to  have  the  capacity  to  make  easy  decisions,  but  not 
difficult  ones,  freedom  of  decision  might  turn  out  to  be  rather  trivial, 
and  absent  when  it  was  most  needed. 

Note  that  there  is  a  curious  asymmetry  here  concerning  decision- 
making capacity.  Therapists  are  inclined  to  consider  refusal  to  be 
treated  a  sign  of  disorder  or  incompetence,  and  those  persons  who  wish 
to  see  certain  therapies  prohibited  (at  least  in  prisons)  may  be  in- 
clined to  regard  consent  as  a  sign  of  disorder  or  incompetence.  Both 
groups  base  these  views  on  their  own  moral  judgments  which,  if  their 
respective  views  prevail,  are  to  be  substituted  for  those  of  the  in- 
mate. ^®^ 

B.     Judicial  Review  of  the  Decision  to  Compel  Therapy 

Until  now  we  have  been  investigating  the  determination  of  critical 
facts,  concepts  and  values  involved  in  coercive  therapy:  capacity  for 
decision-making;  mental  disorder  and  its  indicia;  the  concept  of  auton- 
omy. These  determinations,  we  have  assumed,  were  being  made  by 
physicians  and  administrators.  But  these  are  questions  which  involve 
complex  matters  of  medical  and  moral  judgment,  and  final  review  of 
such  empirical  and  ethical  matters  is  vested  in  the  judicial  system. 
(Indeed,  prior  judicial  authorization  is  requk"ed  for  psychosurgery, 
ESB  and  organic  conditioning  programs  under  the  proposed  statu tes.^^^) 
It  is  thus  necessary  to  assess  the  role  and  function  of  courts  in  making 
decisions  concerning  coerced  therapy. 

1.     A  Statement  on  the  Distinction  Between  Medical  and  Legal/ Moral 
Judgments 

Physicians  and  state  officials  have  been  heard  to  object  (as  they  have 
with  respect  to  AB  2296  and  its  predecessor)  that  courts  have  no  busi- 

282.  See  notes  275-77  supra. 

283.  As  suggested,  we  may  surely  expect  a  greater  incidence  of  lack  of  capacity 
for  informed  consent  in  mental  institutions  than  in  prisons,  but,  again,  the  presence 
of  some  mental  disorder  does  not  alone  establish  lack  of  capacity  for  all  decision- 
making.   See  text  accompanying  notes  248-55  supra. 

284.  A.B.  2296,  §§  2670.5,  2675-80;  Statute  I,  §§  2,  8-13. 


861 


1974]  LEGISLATING  BEHAVIOR  CONTROL  321 

ness  reviewing  therapeutic  decisions,  presumably  whether  in  an  institu- 
tional or  private  context.^^^  What  the  present  statutory  alternatives  are 
intended  to  reach  are  issues  concerning  compulsion  to  submit  to  ther- 
apy. The  view  that  this  issue  is  the  exclusive  province  of  medicine  is 
gravely  mistaken.  The  present  occasion  for  discussing  it  is  not  that  it 
presents  an  unusually  difficult  analytical  problem,  but  simply  that  the 
point  has  been  strenuously  urged  before  the  legislature  by  those  who  have 
opposed  AB  2296  and  its  predecessor.  It  therefore  merits  a  response, 
and  the  response  concerns  the  distinction  between  a  medical  judgment 
on  the  one  hand,  and  a  legal/moral  decision  to  compel  therapy  or  hos- 
pitalization on  the  other.  ^^® 

In  theory,  medical  judgment  consists  of  "diagnosis"  (a  conclu- 
sion that  a  "disease"  or  "illness"  exists,  based  upon  observation  of 
bodily  functions  and  signs,  and  of  behavior);  prediction  and  explana- 
tion of  the  physical,  mental  and  behavioral  effects  of  continued  illness, 
and  of  the  alternative  therapies;  and  recommendations  as  to  appropriate 
therapeutic  regimens.-^^  In  particular,  in  the  case  of  mental  illness, 
medical  judgment  includes  an  appraisal  of  the  extent  to  which  the  pa- 
tient's judgment  (including  the  judgment  to  refuse  or  accept  ther- 
apy) is  affected  by  or  is  a  "result"  or  "product"  of  mental  illness.^^s 
But  the  decision  to  compel  someone  to  accept  therapy  or  hospitaliza- 
tion is  not  purely  a  medical  judgment  or  decision.  It  cannot  be,  be- 
cause (a)  the  expression  "mental  ilhiess"  and  its  surrogates,  and  the 
narrower  expression  "capacity  for  informed  consent,"  all  of  which  are 
used  in  articulating  medical  judgments,  are  normatively  ambiguous;  and 


285.  That  was  the  gist  of  an  objection  made  by  a  representative  of  the  Depart- 
ment of  Corrections  at  the  Hearings  on  A.B.  2296  before  the  Assembly  Committee  on 
Criminal  Justice,  June  12,  1973.  Similar  objections  were  made  at  the  Hearings  on  A.B. 
1542,  the  predecessor  of  A.B.  2296,  before  the  Senate  Judiciary  Committee,  Nov.  14, 
1972.    This  author  testified  in  favor  of  both  statutes  at  these  Hearings. 

286.  Parallels  to  the  distinctions  made  in  the  preceding  paragraphs  can  be  made 
with  respect  to  the  insanity  defense.  Physicians  can  with  some  claim  to  precision  de- 
scribe a  mental  disorder  and  its  effects  on  cognition  and  volitional  control.  But  even 
if  their  descriptions  were  so  precise  as  to  metricize  the  degree  of  impairment  on 
a  standard  scale,  they  could  not  tell  us  what  degree  of  impairment  would  justify  a  con- 
clusion that  the  defendant  was  or  w.  .  not  morally  or  legally  responsible  for  what  he 
did.    Cf.  Durham  v.  United  State  ,  "14  F  2d  862  (D.C.  Cir.  1954). 

287.  See  generally  Cues,  supra  noie  26^. 

288.  The  "disease/product"  insanity  defense  test  articulated  by  the  District  of  Co- 
lumbia Circuit  in  Durham  v.  United  States,  214  F.2d  862  (D.C.  Cir.  1954),  has  been 
supplanted  in  that  jurisdiction  by  the  American  Law  Institute's  "substantial  capacity" 
test  (§  4.01(1)  of  the  Model  Penal  Code).  United  States  v.  Brawner,  471  F.2d  969 
(D.C.  Cir.  1972).  The  lack  of  capacity  must,  under  this  rule,  be  a  result  of  mental 
disease  or  defect. 
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(b)  even  if  the  diagnosis  of  mental  illness  were  assumed  to  be  value- 
free,  the  determination  of  what  to  do  about  it  is  not. 

A  normatively  ambiguous  expression  is  one  which,  while  ap- 
pearing solely  to  designate  empirically  observable  phenomena,  may  in 
fact  include  an  element  of  moral  evaluation. ^^'■'  Thus  the  term  "mental 
illness,"  although  it  may  designate  some  clinically  objective  conditions 
or  symptoms  (as  in  the  ordinary  case  of  physical  illness),  may  in 
fact  also  embrace  a  moral  appraisal  or  evaluation  of  patterns  of  beha- 
vior or  thought.  While  there  are  no  doubt  classic  cases  of  mental  ill- 
ness in  which  the  diagnosis  is  not,  sub  rosa,  a  moral  judgment, ^^'^  it  is 
difficult,  and  perhaps  impossible,  to  excise  from  the  diagnosis  of  diffi- 
cult cases  of  non-normal  behavior  and  mentation  patterns  the  moral 
appraisal  of  the  diagnostician. ^^^  In  some  cases  it  may  be  that  a  "diag- 
nosis" of  mental  illness  does  nothing  more  than  register  the  moral  dis- 
approval of  those  making  the  purported  diagnosis. ^^^ 

In  whatever  maimer  the  diagnosis  of  mental  illness  is  reached,  the 
determination  of  what  action  to  take,  based  on  the  diagnosis,  includes 
a  moral  judgment.  The  determination  to  treat  is  value-laden  even  if 
no  coercion  is  involved,  because  the  treatment  for  mental  illness  neces- 
sarily involves  attempts  to  alter  a  person's  behavioral  characteristics, 
personality  traits,  and  perhaps  his  very  identity.  Similarly,  the  decision 
to  confine  represents  a  moral  judgment  that  deprivation  of  liberty  is 
justified  under  given  circumstances. 

The  Cahfornia  Supreme  Court  has  recently  articulated  the  distinc- 
tion between  "medical'  and  "non-medical"  judgments  in  another  con- 
text. In  Cobbs  V.  Granf^^  the  court,  responding  to  the  claim  that 
the  extent  of  disclosure  of  information  to  secure  informed  consent  to 
therapy  should  be  determined  by  prevailing  medical  practice,  said: 

289.  See  text  accompanying  note  104  supra. 

290.  See  the  descriptions  of  catatonia  and  hebephrenia  in  Lehmann,  Schizo- 
phrenia. IV:  Clinical  Features,  in  Comprehensive  Textbook,  supra  note  5,  at  631-33. 
See  also  Cohen,  Manic-Depressive  Reactions,  in  id.  at  682-85.  See  the  discussion  of 
diagnosis  of  mental  illness  in  text  accompanying  notes  257-72  supra,  and  in  note  263 
supra. 

291.  Cf.  Cues,  supra  note  261,  at  3,  describing  diagnostic  procedures  in  psychia- 
try as  being  "frequently  too  complex,  subliminal,  and  personal  to  identify." 

292.  The  frequent  reports  of  the  use  of  a  diagnosis  of  mental  illness  as  a  basis 
for  detention  of  political  undesirables  in  the  Soviet  Union  are,  if  true,  grim  verifica- 
tions of  the  proposition  that  the  diagnostic  practices  of  alienists  lend  themselves  to 
easy  abuse  by  the  state.  See  Trotter,  Psychiatry  as  a  Tool  of  the  State,  103  Sci. 
News  106  (1973). 

293.  8  Cal.  3d  229,  502  P.2d  1,  104  Cal.  Rptr.  505  (1972). 
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A  medical  doctor,  being  the  expert,  appreciates  the  risks  inherent 
in  the  procedure  he  is  prescribing,  the  risks  of  a  decision  not  to 
undergo  the  treatment,  and  the  probability  of  a  successful  outcome 
of  the  treatment.  But  once  this  information  has  been  disclosed, 
that  aspect  of  the  doctor's  expert  function  has  been  performed. 
The  weighing  of  these  risks  against  the  individual  subjective  fears 
and  hopes  of  the  patient  is  not  an  expert  skill.  Such  evaluation 
and  decision  is  a  nonmedical  judgment  reserved  to  the  patient 
alone.294 

To  rely  solely  on  medical  experts  involved  in  the  diagnosis  and 
appraisal  of  therapies  to  decide  whether  therapy  should  indeed  be  admin- 
istered is  to  transmogrify  physicians  and  clinicians  into  moral  legislators. 
Nothing  less  than  judicial  review  of  decisions  to  compel  highly  intrusive 
organic  therapy  can  adequately  air  the  values  at  stake  in  such  compul- 
sion.^^*^ 

2.     The  Technical  Competence  of  the  Courts 

Given  all  the  difficulties,  scientific  and  normative,  of  the  process  of 
deciding  whether  to  employ  coercive  therapy  for  mental  illness,  an  obvi- 
ous question  obtrudes  throughout  the  present  project  of  appraising  or- 
ganic therapies:  the  technical  competence  of  the  courts  to  oversee  the 
use  of  these  procedures.  What  is  it  that  a  court  is  supposed  to  hear  or 
weigh  when  the  issue  before  it  is  whether  a  person  has  the  capacity  for 
informed  consent,  or  when  it  is  to  review  a  medical  decision  to  proceed 
with  a  therapy  for  a  patient  concededly  lacking  such  capacity?  One 
would  suppose  it  would  and  should  hear  evidence  of  patterns  of  inco- 
herent thought  and  destructive  behavior,  and  the  risks  and  benefits  of 
therapeutic  alternatives. 

It  is  prosaic  but  necessary  to  point  out  that  the  court  in  receiving 
such  evidence  is  not  likely  to  understand  explanations  and  predictions 
based  upon  the  future  of  complex  arrays  of  neuronal  tissues  under 
siege  by  exotic  chemicals  or  electrical  discharges. ^"^  Such  a  profound 
understanding,  however,  may  not  be  essential.  One  might  argue 
that  experience  in  the  field  of  medical  malpractice  verifies  the  thesis 

294.  Id.  at  243,  502  P.2d  at  10,  104  Cal.  Rptr.  at  514.  Cf.  Capron,  Medical  Re- 
search in  Prisons,  3  Hast.  Center  Rep.  4,  6  (June  1973).  Cf.  Canterbury  v.  Spence, 
464  F.2d  772  (D.C.  Cir.  1972). 

295.  This  proposition  is  a  moral  and  legal  conclusion  which  informs  but  is  inde- 
pendent of  the  constitutional  theories  of  the  protection  of  mentation  advanced  in  text 
sections  III-IV  supra. 

296.  For  examples  of  such  explanations  and  hypotheses,  see  CoMPREHENsrvE 
Textbook,  supra  note  5,  at  89-151;  Therapeutics,  supra  note  3,  at  §  IV;  Eiduson, 
supra  note  7. 
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that  the  courts  are  fully  capable  of  dealing  with  the  complex  medical 
judgments  involved  in  prescribing  organic  therapy  for  mental  illness. 
Even  if  we  were  all  agreed,  however,  that  the  courts  do  indeed  soundly 
adjudicate  matters  of  medical  malpractice,  the  analogy,  given  present 
biomedical  technology,  is  not  fully  persuasive.  ^^^  There,  at  least, 
standards  have  long  been  developing  and  the  courts  have  some  guid- 
ance and  technical  expertise  available  in  the  reported  cases.^^^  But  not 
all  well-adjudicated  personal  injury  cases  have  conformed  to  stereotypes, 
and  experience  with  organic  therapies  may  also  be  expected  to  pro- 
duce data  and  guides  for  judicial  decision.^^^  Errors  will  no  doubt  be 
made,  but  medicine  has  no  standing  to  claim  the  right  to  risk  such 
errors  unguided  by  the  processes  of  law.^"*' 

C.     A  Return  to  the  Antinomy  of  Autonomy:  Denial  of 

Access  to  Therapy 

The  statutes  considered  in  this  Article  have  been  appraised  princi- 


297.  Cf.  Note,  Civil  Restraint,  Mental  Illness,  and  the  Right  to  Treatment,  77 
Yale  LJ.  87,  HI  (1967),  criticizing  the  analogy  to  medical  malpractice  cases  made 
in  assessing  the  ability  of  courts  to  adjudicate  adequately  claims  based  upon  a  right 
to  treatment  for  mental  illness. 

298.  See  generally  C.  Kramer,  Medical  Malpractice  (P.L.I,  rev.  ed.  1972). 

299.  See  generally  Beresford,  Professional  Liability  of  Psychiatrists,  21  Defense 
L.J.  123  (1972).  Compare  Appleton,  Legal  Problems  in  Psychiatric  Drug  Prescription, 
124  Am.  J.  PSYCHIAT.  877  (1968). 

300.  A.B.  2296  and  Statute  I  require  prior  judicial  authorization  for  all  organic 
therapies  other  than  chemotherapeutic  direct  psychotropic  intervention,  even  if  the  sub- 
ject gives  (or  appears  to  give)  his  informed  consent.  (Recall  that  the  latter  therapy 
is  not  covered  by  A.B.  2296,  and  that  Statute  I  permits  the  administration  of  psycho- 
chemotherapy  without  prior  court  approval  (§§  2(a)(1)  and  2(c) (3'))-  This  require- 
ment creates  a  risk  of  error  of  substitution  of  competent  judgment,  and  consequent  un- 
justifiable denial  of  access  to  organic  therapy.  The  adjudication  may  result  in  a  mistaken 
conclusion  that  the  subject  in  fact  does  not  have  the  capacity  for  informed  consent; 
or  that  he  did  not  give  it;  or  that  the  proposed  therapy  is  so  unsound  that  it  should 
not  be  tolerated,  informed  consent  or  no.  The  second  error — the  conclusion  that  he 
simply  did  not  give  his  consent — presumably  can  be  remedied  handily.  The  other  two 
cannot. 

The  most  serious  of  these  risks  of  adjudicatory  error  may  be  that  of  a  mistaken 
conclusion  that  a  person  lacks  the  capacity  for  informed  consent,  and  therefore  that 
despite  his  protest,  the  state  may  proceed  with  sound  organic  therapy.  (This  risk  does 
not  apply  to  psychosurgery  or  ESB,  since  they  cannot  be  performed  on  persons  lacking 
the  capacity  for  informed  consent,  under  either  A.B.  2296,  §  2670.5(b)  or  Statute  I, 
§  2(b).  If  the  subjects  do  have  such  capacity  and  decline  these  procedures,  again, 
they  cannot  legally  be  performed.) 

If  experience  under  the  statutory  alternatives  explored  here  indicated  that 
adverse  long  run  macro-moral  effects  were  being  caused  by  the  application  of  organic 
therapies  under  these  conditions  of  uncertainty  and  risk  of  error  concerning  ca- 
pacity, duress  and  consent  generally,  then  total  bans  on  specific  organic  ther- 
apies would  have  to  be  considered.    See  text  section  V(C)  infra. 
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pally  as  tools  for  the  control  of  coercive  application  of  organic  thera- 
pies, whether  for  benevolent  therapeutic  purposes  or  purely  for  effect- 
ing efficient  means  of  regulating  unwanted  conduct.  But  a  statute 
which  limits  without  totally  banning  a  practice  necessarily  implies  that 
there  are  circumstances  under  which  the  practice  may  and  should  take 
place.  The  question  now  to  be  addressed  is  whether  the  statutes,  by 
failing  to  effect  a  total  prohibition  on  certain  forms  of  therapy,  allow  too 
much,  to  the  detriment  of  the  subject  involved  and  of  society  generally. 
The  issue  was  raised  at  a  meeting  of  some  staff  members  of  the  Hastings 
Center  (The  Institute  of  Society,  Ethics  and  the  Life  Sciences),  during 
which  a  draft  of  Statute  I  was  discussed.  The  Center's  Director,  Dr. 
Daniel  Callahan,  afterwards  wrote  that 

[tjhere  was  a  general  feeling  that  one  result  of  such  a  bill  would 
have  the  curious  effect  of  sanctioning  a  number  of  things  which 
probably  should  not  be  done  at  all,  particularly  in  prisons.  In 
other  words,  a  number  of  people  in  our  group  feel  that  certain 
types  of  organic  therapy  should  not  be  undertaken  at  all  in  prison, 
since  it  is  really  impossible  to  get  anything  approaching  real  con- 
sent. Thus  there  is  a  feeling  that  the  actual  effect  of  a  bill  of 
that  sort  would  be  to  legitimate  practices  which  simply  should  not 
be  legitimated  at  all.^°^ 

Let  us  reconstruct  the  expUcit  and  implied  objections  raised  in  this 
letter  as  follows,  (a)  Certain  organic  therapies  should  not  be  per- 
formed in  prison  (and  perhaps  in  other  involuntary  detention  cen- 
ters) because  informed  consent  cannot  be  secured.  In  particular,  it 
cannot  be  secured  because  of  either  duress,  or  the  impairment  of  the 
capacity  for  informed  consent  resulting  from  the  effects  of  confine- 
ment, or  both.^°^  (b)  Certain  organic  therapies  should  not  be  per- 
formed at  all,  because  they  are  medically  unsound. ^^^  "Medically  un- 
sound" procedures  are,  roughly,  those  which  are  highly  unlikely  to 
have  significant  therapeutic  benefits,  or  which  involve  benefits  entail- 
ing dangers  that  greatly  outweigh  them.^*'^     The  purported  "benefits," 

301.  Letter  from  Daniel  Callahan  to  the  author,  Nov.  27,  1972  (on  file  with  the 
author)  (emphasis  added). 

302.  See  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW 
(Wayne  County,  Mich.,  Cir.  Ct.,  July  10,  1973),  at  25,  27.  See  text  accompanying 
notes  115-11  supra. 

303.  See  Kaimowitz  v.  Department  of  Mental  Health,  Civil  No.  73-19434-AW 
(Wayne  County,  Mich.,  Cir.  Ct.,  July  10,  1973),  at  8-9,  40.  See  text  accompanying 
notes  313-32  infra. 

304.  The  traditional  rule  of  malpractice  renders  the  physician  liable  for  injuries 
resulting  from  use  of  "unreasonable"  therapies,  even  if  the  patient  gave  his  informed 
consent.     See  Waltz  &  Scheuneman,  Informed  Consent  to  Therapy,  64  Nw.  L.  Rev. 
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moreover,  may  not  be  benefits  at  all,  in  an  ordinary  medical  sense. 
They  might,  for  example,  be  of  a  purely  custodial/ control  nature.^"^ 

Whether  we  are  concerned  with  the  absence  of  informed  consent 
or  the  risks  of  unsound  therapy,  the  broad  question  raised  implicitly  by 
the  above  letter  is  that  of  denial  of  access  to  therapy,  either  in  certain 
individual  cases,  or  with  respect  to  certain  kmds  of  therapy.^"^     The 


628,  683  (1970).  But  the  terms  "reasonable"  and  its  surrogates  are  value-laden,  just 
as  "mental  illness"  is.  See  text  accompanying  notes  104  and  289  supra.  The  re- 
sponse made  by  those  favoring  a  total  ban  on  certain  kinds  of  therapy  in  both  public 
and  private  settings  may  well  be  that  such  therapies  are  per  se  unreasonable.  (They 
might  also  withhold  the  term  "therapy"  from  the  procedures  involved  because  it  is  at 
least  moderately  honorific,  implying  basic  soundness.)  See  generally  Katz,  supra  note 
7,  at  718-21. 

305.  See  note  10  supra,  concerning  the  use  of  the  drug  Prolixin  in  California  pris- 
ons for  purposes  of  custodial  control. 

306.  The  expression  "denial  of  access"  to  organic  therapies  has  been  used  in  pref- 
erence to  the  expression  "right  to  treatment."  The  latter  rubric  suggests  a  particular 
line  of  cases  holding  that  persons  involuntarily  confined  in  mental  hospitals  have  a 
right  to  "adequate"  treatment  on  grounds  other  than  the  requirements  of  the  firet 
amendment  or  the  constitutional  protection  of  privacy.    See  infra  this  note. 

The  ways  in  which  a  "denial  of  access"  might  occur  should  be  outlined  briefly.  A 
denial  of  access  might  be  effected  by  a  therapist's  refusal  to  treat  an  inmate  or  class 
of  inmates;  or  by  an  adjudication  refusing  to  authorize  therapy  after  petition  by  an 
inmate;  or  by  a  statutory  or  administrative  ban  on  a  therapy,  applied  to  all  inmates  or 
to  certain  classes  of  them. 

A  therapist's  denial  of  access  might  arguably  occur  in  several  ways.  The  inmate  may 
specifically  ask  for  a  specific  therapy  and  be  denied  it  by  the  personnel  of  the  facility  in 
which  he  is  confined.  He  may  be  offered  therapy,  accept  it,  and  be  prevented  from 
undergoing  it  by  court  order  (A.B.  2296,  §§  2675,  2679;  Statute  I,  §§  8,  12).  He 
may  be  unaware  of  the  possibility  of  therapy  which  a  reasonable  physician  would  pre- 
scribe for  him,  but  in  fact  he  is  not  offered  such  therapy.  It  may  be  that,  whoever 
had  the  idea  first,  the  facility  in  which  he  is  confined  is  not  capable  of  providing 
him  with  the  therapy  in  question.  It  may  be  that  no  facility  of  any  kind  in  the  state 
or  jurisdiction  in  which  he  is  confined  is  capable  of  providing  him  with  it.  Not  all 
of  these  scenarios  strike  one  as  depicting  blockage  of  access  and  therefore  a  form  of 
interference  with  freedom  of  mentation.  They  thus  may  not  present  immediately  ap- 
pealing claims  for  constitutional  protection  on  first  amendment  or  "mental  privacy" 
rationales.  Nevertheless,  the  threshold  constitutional  arguments  based  upon  any  of 
these  scenarios  are  roughly  the  same  as  those  tendered  in  text  section  III  supra.  The 
most  commanding  threshold  claims  would  seem  to  be  those  in  which  it  is  clear  that 
therapy  is  possible,  indicated  and  expressly  requested,  but  is  nevertheless  withheld 
(a  situation  which  may  merit  an  equal  protection  argument).  In  some  situations 
where  there  is  no  specific  request,  a  denial  of  access  claim  might  colorably  be  based 
upon  the  proposition  that  confined  persons  are  less  likely  than  others  to  know  of 
the  state  of  the  medical  arts.  On  "denial  of  access"  in  private  contexts,  see  note  310 
infra. 

On  the  "right  to  treatment,"  see  generally  Wyatt  v.  Stickney,  344  F.  Supp.  373 
(M.D.  Ala.  1972).    See  generally  the  discussion  in  Demolition,  supra  note  7,  at  640- 
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constitutional  analysis  of  this  question  roughly  parallels  that  concerning 
coercive  imposition  of  organic  therapy.^"^ 

The  first  amendment  argument  presented  earlier  in  a  seven  step 
derivation  reached  the  conclusion  that  if  "communication  is  to  be  pro- 
tected, all  mentation  (regardless  of  its  potential  involvement  in  trans- 
mission or  reception)  must  ...  be  protected. "^°^  It  was  then  observed 
that  since  organic  therapy  intrusively  alters  or  interferes  with  mentation, 
the  first  amendment  protects  against  coerced  alteration  or  interference 
with  mentation  by  organic  therapy. ^"^  Another  valid  inference  is  that 
(70  "the  first  amendment  therefore  protects  persons  against  certain 
kinds  of  denial  of  access  to  organic  therapy,  or  psychoactive  agents 
generally,  which  are  used  to  alter  mentation."^ ^*^ 

State  denial  of  access  to  organic  therapies  should,  on  this  theory, 
oblige  the  state  to  establish  a  compelling  interest  to  justify  such  denial. 
It  also  should  oblige  the  state  to  show  that  no  less  onerous  alternatives 
exist  which  would  as  effectively  implement  the  state's  interest  without 
as  greatly  burdening  the  first  amendment  right  of  access  to  organic 
therapy.  The  state,  then,  should  have  to  explain  why  the  constitution- 
ally mandated  presumption  against  substitution  of  judgment  is  over- 
come in  any  given  case  of  denial  of  access  to  an  organic  therapy,  or  in 
banning  certain  organic  therapies  outright  because  they  are  "inherently 
unsound."^^^    If  indeed  the  state  were  so  obliged,  it  might  offer  justifi- 

55  for  a  review  of  right  to  treatment  cases,   and   their  statutory   and   constitutional 
bases. 

307.  See  text  section  III  supra.  Cf.  Marijuana  Possession  Statute,  supra  note  50. 
The  breakdown  in  parallelism  is  noted  at  various  points  in  the  text,  infra  this  section, 
and  in  note  306  supra. 

308.  See  text  section  111(B)(1)  supra. 

309.  Id. 

310.  This  conclusion  appears  to  be  inconsistent  with  the  long  line  of  marijuana, 
LSD,  peyote  and  other  "street  drug"  cases  where  the  party  claiming  a  right  of  access 
was  not  in  involuntary  confinement.  E.g.,  Leary  v.  United  States,  383  F.2d  851  (5th 
Cir.  1967)  (marijuana);  In  re  Grady,  61  Cal.  2d  887,  394  P.2d  728,  39  Cal.  Rptr.  912 
(1964)  (peyote);  People  v.  Werber,  19  Cal.  App.  3d  598,  97  Cal.  Rptr.  150  (1971) 
(marijuana);  People  v.  Aguiar,  257  Cal.  App.  2d  597,  65  Cal.  Rptr.  171  (1968)  (mari- 
juana); People  v.  Mitchell,  244  Cal.  App.  2d  176,  52  Cal.  Rptr.  884  (1966)  (peyote). 
Assuming  arguendo  the  theoretical  correctness  of  proposition  (7'),  however,  we  are 
faced  with  problems  attending  the  characterization  of  denial  of  access  as  a  constitutional 
violation,  just  as  we  were  faced  with  such  limitations  in  the  context  of  involuntary  con- 
finement. It  thus  may  be  a  denial  of  a  "right  to  treatment"  (see  note  306  supra)  to 
refuse  pschotherapy  to  a  patient,  but  it  probably  is  not  a  violation  of  the  first  amend- 
ment or  any  right  to  privacy.  On  the  right  to  treatment,  see  generally  Symposium, 
The  Mentally  III  and  the  Right  to  Treatment,  36  U.  On.  L.  Rev.  742  ri969). 

311.  See  text  accompanying  notes  313-22  i«/ra. 
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cations  based  upon  paternalism  and  positive  externalities,  or  a  justifica- 
tion based  upon  the  risk  of  negative  externalities  attending  the  use  of 
the  desired  therapy. 

Consider,  first,  the  justifications  based  upon  paternalism  and  posi- 
tive externalities.  Assume  for  the  sake  of  argument  that  a  confined 
person  with  the  capacity  for  informed  consent  requests  and  is  refused 
organic  therapy^^^  which  might  arguably  benefit  him.  A  conclusion 
parallel  to  the  per  se  rule  that  competent  objection  to  organic  therapy 
must  be  respected  would  be  the  following:  anyone  having  the  capacity 
for  informed  consent  who  requests  organic  therapy  which  might  argu- 
ably benefit  him  is  entitled  to  it.^^^  At  this  point  it  appears  that  the 
parallelism  to  the  earlier  first  amendment  argument  has  already  bro- 
ken down.  The  possible  existence  of  limiting  principles  to  the  posited 
parallel  per  se  rule  is  manifested  by  the  fact  that  we  generally  do  not, 
either  morally  or  legally,  tolerate  consensual  mayhem  or  murder,  and 
that  we  consider  it  irrelevant  whether  the  consenting  party  had  the  ca- 
pacity for  an  informed  acceptance  of  the  "procedure"  in  question.  As 
applied  to  the  particular  case  of  organic  therapy,  does  this  failure  to  de- 
fer totally  to  competent  judgment  desiring  therapy  conflict,  on 
grounds  of  utility  or  justice  or  both,  with  the  per  se  rule  that  competent 
refusal  of  therapy  should  be  respected?  If  not,  what  are  the  rationales 
for  such  interference  with  access  to  organic  therapy?  One  possible  ra- 
tionale might  be  that  the  presumption  against  substitution  of  judgment 
is  overcome  if  there  is  a  significant  risk  that  the  therapy  itself  will  work 
a  substantial  impairment  of  autonomy — ^for  example,  "blunting"  of 
emotions  through  psychosurgery.^ ^^  We  deny  a  present  exercise  of  au- 
tonomy in  order  to  insure  that  there  is  no  subsequent  diminution  in  a 
person's  autonomy.  Thus,  the  argument  for  refusing  access  to  ther- 
apies which  present  a  very  serious  risk  of  significant  net  loss  of  auton- 
omy seems  colorable  on  classical  utilitarian  grounds,  much  as  does  the 
argument  favoring  coercion  by  imposing  therapy  discussed  (and  re- 
jected) in  section  IV  above. 


312.  See  note  306  supra  for  a  brief  review  of  some  of  the  possible  varieties  of 
"denial  of  access." 

313.  If  the  "therapy"  approaches  mayhem  or  torture,  the  assumption  of  capacity 
may  not  stand.  Suppose,  however,  that  the  patient  is  competent  to  make  decisions 
concerning  therapy  but  tends  toward  masochism  as  a  part  of  his  lifestyle.  Denying 
him  access  to  organic  therapy  because  of  such  proclivities  penalizes  such  a  preference 
ordering.  See  text  this  section  for  discussion  of  the  justice  and  utility  vel  non  of  de- 
nial of  access  to  organic  therapy. 

314.  See  note  320  infra.    But  see  note  322  infra. 
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The  rule-utilitarian  rationale,  however,  involves  considerably 
greater  complexities. ^^^  For  example,  the  practice  of  utilizing  auton- 
omy-reducing therapies  which  permit  mutilation  of  the  psyche  may 
generate  an  attenuation  of  societal  ideals  of  self-determination,  privacy, 
freedom  from  manipulation  by  others  and  freedom  of  thought  and  ac- 
tion generally. ^^*^  Further,  there  is  a  risk  that  the  practice  may  be 
abused  by  duping  people  into  requesting  therapy  by  giving  them  inade- 
quate information.  On  the  other  hand,  since  denial  of  access  still  rep- 
resents a  practice  of  institutionalized  substitution  of  judgment,  that 
practice,  also  on  a  rule-utilitarian  analysis,  suggests  the  possibiUty  of  a 
similar  erosion  of  ideals.^^^  What  the  effect  of  either  practice  might 
be  on  the  community's  values  or  norms  is  a  difficult  empirical  ques- 
tion, and  in  order  to  arrive  at  reasonable  conjectures,  specific  examples 
of  such  practices  should  be  appraised.  The  choice-theoretic  perspec- 
tive^ ^^  may  be  of  some  assistance  in  this  appraisal. 

Consider  the  contemporary  practice  of  psychosurgery,^ ^^  which 

315.  See  text  accompanying  notes  167-69  and  190-92  supra. 

316.  See  note  169  supra. 

317.  See  text  accompanying  notes  198-99  supra. 

318.  See  text  section  IV(B)(2)  supra. 

319.  Dr.  Peter  Breggin  of  Washington,  D.C.,  has  assembled  extensive  documenta- 
tion of  a  recent  sharp  upsurge  in  psychosurgery,  and  has  described  the  newer  surgical 
techniques.  Breggin,  The  Return  of  I  ohotomy  and  Psychosurgery,  118  Cong.  Rec. 
E1602-E1612  (daily  ed.  Feb.  24,  1972);  New  Information  in  the  Debate  over  Psycho- 
surgery, 118  Cong.  Rec.  E3379-E3386  (daily  ed.  Mar.  29,  1972);  Lobotornies  are  Still 
Bad  Medicine,  Medical  Opinion  32  (Mar.  1972).  See  generally  Greenblatt,  Psycho- 
surgery, in  CoMPREHENSWE  TEXTBOOK,  supra  note  5,  at  1291-95;  Holden,  supra  note 
5,  at  591;  DHEW,  supra  note  5;  Legitimate  Therapy,  supra  note  5,  at  1109. 

For  a  discussion  of  the  treatment  of  certain  foirns  of  aggressive  epilepsy  through 
psychosurgery  by  one  of  its  leading  practitioners,  see  Mark,  supra  note  5.  The  disease 
is  thought  by  some  to  be  correlated  with  identifiable  organic  damage  to  the  brain,  and 
some  practitioners  believe  that  surgery  may  reduce  the  incidence  of  violence  and  con- 
vulsions. See  generally  Edson,  The  Psyche  and  the  Surgeon,  N.Y.  Times,  Sept.  30, 
1973  §  6  (Magazine),  at  14.  See  also  Michael  Crichton's  novel  The  Terminal  Man 
(1972),  dealing  with  the  control  of  temporal  lobe  epilepsy  through  computer-controlled 
ESB,  a  procedure  described  in  Physical  Control,  supra  note  4,  at  89-96. 

For  a  strong  attack  on  the  use  of  surgical  techniques  to  control  epilepsy,  includ- 
ing surgery  on  the  temporal  lobes,  see  generally  Breggin,  Psychosurgery  for  the  Control 
of  Violence — Including  a  Critical  Examination  of  the  Work  of  Vernon  Mark  and  Frank 
Ervin,  118  Cong.  Rec.  E3383-E3384  (daily  ed.  Mar.  30,  1972).  Breggin  at- 
tacks the  correlation  between  the  forms  of  epilepsy  in  question  and  violence,  the  iden- 
tification of  areas  of  impaired  functioning  in  the  brain,  and  scores  the  results  of  sur- 
gery as  a  "pacification  effect"  which  would  occur  with  or  without  "brain  disease"  or 
psychiatric  disorder.  If  Dr.  Breggin  is  correct,  then  surgery  to  control  violence 
thought  to  be  correlated  with  epilepsy  should  be  classified  as  "psychosurgery"  under 
A.B.  2296  and  Statute  I,  since  it  is  not  precisely  targeted  toward  dealing  with  a  well- 
defined  physical  abnormality  of  the  brain,  nor  toward  control  of  seizures  or  non-con- 
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has  come  under  heavy  attack  from  many  quarters.  Psychosurgery, 
whether  successful  in  inhibiting  aggressive  urges  or  not,  may  seriously 
and  irreversibly  impair  emotional  and  cognitive  functions,^^**  generat- 
ing a  drastic  effect  on  one's  psyche,  and  thus  on  one's  very  selfhood 
and  identity.  The  effect  of  this  dampening  of  mental  functioning 
may  result  in  a  change  in  the  person's  preference  ordering  and  also 
sharply  reduce  his  opportunity  set.  The  former  might  result  from  the 
creation  of  apathy,  replacing  certain  strong  value  preferences  with  in- 
difference concerning  alternative  choices.  The  latter  might  result 
from  a  loss  of  capability  of  acting  in  any  number  of  contexts,  again  be- 
cause of  the  dampening  of  emotional  and  cognitive  responses.^^^    But 

scious  movements.  See  note  5  supra.  This  is  not  to  say  that  only  gross,  visible 
abnormalities  such  as  tumors  or  clots  can  in  principle  be  regarded  as  v/ell-defined 
disease  entities;  it  seems  possible  to  posit  the  location  of  brain  sites  which  are  abnor- 
mal, say,  in  the  manner  in  which  electrical  discharges  occur.  But  whether  such  identi- 
fications have  been  made  seems  to  be  precisely  the  point  in  dispute.  See  DHEW, 
supra  note  5,  at  6,  8: 

[E]ven  in  a  case  where  a  patient  has  epilepsy  and  is  also  subject  to  rage  at- 
tacks the  nature  of  the  relation  between  the  two  conditions  is  unclear.  Fre- 
quent and  violent  seizures  and  the  accompanying  psychological  phenomena  are 
devastating  experiences;  it  seems  likely  that  at  least  some  of  the  violent  be- 
havior exhibited  by  epileptics  is  triggered  by  frustration  and  fear  and  not 
directly  by  any  electrical  seizure  activity  in  the  brain. 

.  .  .  We  believe  that  knowledge  and  understanding  of  the  relation  between 
the  brain  and  behavioral  abnormalities  and  of  the  optimal  treatment  of  such 
abnormalities  are  still  in  very  early  stages.  .  .  .  [0]ur  knowledge  of  brain 
function  is  still  insufficient  for  a  clear  understanding  about  what  parts  of  the 
brain  control  what  behaviors. 

320.  See  Greenblatt,  Psychosurgery,  in  Comprehensive  Textbook,  supra  note  5, 
at  1291-95.  See  text  accompanying  note  323  infra.  See  also  Breggin,  The  Return 
of  Lobotomy  and  Pschosurgery,  118  Cong.  Rec.  E1602,  E1610  (daily  ed.  Feb.  24, 
1972): 

All  forms  of  psychosurgery  blunt  the  individual's  emotions  and  make  him 
more  docile.  Each  technique  .  .  .  does  this  within  the  delicately  balanced 
"limbic  system"  of  the  brain  which  harmonizes  the  most  highly  developed  hu- 
man capacities,  including  emotional  responsiveness. 

While  the  more  advanced  methods  of  brain  stimulation  have  a  greater 
variety  of  effects,  to  the  extent  that  they  destroy  tissue  within  the  brain, 
they  will  tend  to  reduce  emotional  responsiveness  as  "partial  lobotomies." 
And  of  course  they  subject  the  individual  to  the  control  of  others. 

Scientifically,  lobotomy  and  psychosurgery  have  no  rational  or  empirical 
basis.     Empirically,  no  study  has  ever  been  done  involving  matched  control 
groups.  .  .  . 
But  cf.  the  discussion  of  various  studies,  including  their  relative  soundness  or  unsound- 
ness, in  Holden,  supra  note  5,  at  591. 

321.  See,  e.g.,  Psychosurgery  Critics  Prove  Hard  to  Mollify,  Med.  World  News 
38  (Apr.  14,  1972).    See  also  Holden,  supra  note  5,  at  595: 

The  frequent  effect  of  such  over-operation  was  irreversible  change  in 
mood,  emotion,  temperament,  and  all  higher  mental  functions.  .  .  .  [Tjem- 
porary  or  permanent  changes  in  performance  on  the  rational  learning  test  and 
conventional  intelligence  and  personality  tests  after  operation  were  also  re- 
ported. 
The  authors  also  note  that  some  clinicians  regard  "permanent  personality  changes  and 
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this  very  dampening  may  also  involve  the  elimination  of  dysfunctional 
responses  to  certain  stimuli,  and  thus  might  enlarge  the  set  of  oppor- 
tunities for  rational  action.^--  Consider  the  following  possible  results 
in  assessing  the  enhancement  or  diminution  of  autonomy  by  psycho- 
surgery: 

[S]ome  impairment  of  the  capacity  for  concept  formation  and 
planning  has  been  reported,  and  patients  tend  to  make  impulsive 
decisions  without  prior  deliberation.  ...  In  contrast,  the  thiak- 
ing  processes  of  some  psychotic  patients  have  been  so  crippled 
by  their  mental  disorder  that  they  often  achieve  a  higher  per- 
formance level  on  intellectual  tests  after  lobotomy  [a  form  of  psy- 
chosurgery], despite  the  very  considerable  brain  destruction. 

[I]t  is  difficult  to  predict  the  outcome  of  lobotomy  with  any  de- 
gree of  accuracy.  .  .  . 

.  .  .  Drive  is  often  reduced.  Lack  of  initiative,  laziness, 
and  apathy  are  particularly  evident  in  the  immediate  postopera- 
tive period,  with  considerable  improvement  over  time.  Ambition 
and  goal-directed  activity  may  diminish.  In  contrast,  some  pa- 
tients, particularly  those  who  were  less  disorganized  prior  to  sur- 
gery, e.g.,  those  with  obsessive-compulsive  or  anxiety  states,  may 
take  up  life  with  renewed  vigor.  And,  in  schizophrenics,  a  reduc- 
tion of  the  "drive"  attached  to  hallucinations  and  other  abnormal 
ideation  may  be  therapeutically  beneficial.^^^ 


intellectual  deterioration"  to  be  a  "reasonable  price  to  pay  for  relief  from  continuing 
torment  from  obsessional  or  delusional  ideation  .  .  .  resistant  to  other  therapeutic  pro- 
cedures."   Id.    Cf.  DHEW,  supra  note  5,  at  1-2: 

Starting  with  the  first  lobotomy  by  Egas  Moniz  in  Portugal  in  1935, 
there  was  considerable  criticism  of  the  technique  ....  This  criticism  had 
little  effect  on  the  psychosurgeons,  who  continued  to  ignore  or  gloss  over  the 
side-effects  of  their  procedures,  and  who  continued  to  accept  the  view  that 
"it  is  better  for  the  patient  to  have  a  simplified  intellect  capable  of  ele- 
mentary acts,  than  an  intellect  where  there  reigns  the  disorder  of  subtle 
synthesis.  .  .  .  [citing  W.  Freeman  &  J.  Watts,  Psychosurgery  in  the 
Treatment  of  Mental  Disorders  and  Intractable  Pain  (2d  ed.  1950)]." 
See  generally  Greenblatt,  quoted  in  text  accompanying  note  323  injra. 

322.  See  remarks  of  Dr.   William   B.   Scoville,   quoted   in   Psychosurgery   Critics 
Prove  Hard  to  Mollify,  Med.  World  News  38,  39  (Apr.  14,  1972): 

He  [Dr,  Scoville]  insists  that  there  is  no  "blunting  of  the  higher  sensibili- 
ties. .  .  .  What  I  aim  to  relieve  are  only  the  sick,  repetitive  thoughts  of 
people  exhibiting  obsessive-compulsive  behavior.  .  .  ." 

Cf.  Greenblatt,  Psychosurgery,  in  Comprehensive  Textbook,  supra  note  5,  at  1293- 

95. 

323.  Greenblatt,  Psychosurgery,  in  CoMPREHENsrvE  Textbook,  supra  note  5,  at 
1294. 
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These  observations  seem  insufficient  to  brand  psychosurgery  as 
psychic  mayhem,^-*  but  the  nature  of  some  of  the  effects  of  various 
forms  of  psychosurgery  on  preference  orderings,  preference  rationales, 
and  opportunity  sets  are  illustrative  of  the  sorts  of  intrusive  effects 
which,  if  almost  certain  to  occur,  might  justify  a  ban  on  the  ther- 
apy's use.  However,  since  the  nature  and  Ukelihood  of  the  risks  are 
not  perfectly  clear,^-^  and  there  are  possibilities  of  benefit  from  the 
surgery,  we  must  consider  the  problem  of  baiming  certain  therapies 
from  the  perspective  not  simply  of  preventing  self-harm,  but  of  allowing 
the  risk  of  it  when  substantial  benefits  entailing  enhanced  autonomy 
are  desired  and  possible  from  such  therapy.^^^     Whatever  the  precise 

324.  There  is  an  obvious  distinction  between  psychosurgery  which  is  directed  to- 
ward excising  or  destroying  diseased  areas  of  the  brain,  as  may  be  the  case  with  efforts 
at  controlling  temporal  lobe  epilepsy,  and  psychosurgery  which  is  directed  toward  con- 
trolling behavior  by  excising  nondiseased  cells.    See  Mark,  supra  note  5,  at  3 : 

It  is  one  thing  to  advocate  neurosurgical  procedures  for  certain  kinds  of 
violent  behavior  caused  by  organic  brain  disease  or  dysfunction.     It  is  quite 
another  to  advocate  them  as  general  methods  of  behavior  control.     My  own 
belief  is  that  no  form  of  conditioning,  dmg  therapy,  or  surgery  is  necessary 
or  desirable  to  control  normal-brained  members  of  our  society,  no  matter 
what  their  political  views  are  or  how  they  express  them. 
Compare  M.  Crichton,  The  Terminal  Man   (1972).     Dr.  Mark's  assurances  above 
are  welcome,  but  one  wonders  how  neurosurgeons  determine  the  differences  between 
"normal-brained  members  of  our  society"  and  others.   Cf.  note  319  supra.   Nevertheless, 
the  distinction  might  well  be  considered  irrelevant  to  a  person  willing  to  risk  surgery 
in  order  to  control  mentation  and  behavior  and  win  release  from  confinement.     The 
rigors  of  the  first  amendment,  informed  as  it  is  by  values  of  personal  autonomy,  suggest 
that,  where  reasonable  medical  opinion  differs,  competent  persons  be  allowed  to  take 
the  risks  they  choose,  in  accordance  with  their  own  preference  orderings  and  rationales. 

325.  But  cf.  Aarons,  supra  note  16: 

Dr.  Overton,  who  performed  the  Vacaville  surgery  [said]:    "I  don't  think 
this  [psychosurgery]  is  an  experiment  at  all.     It's  a  tried  method  of  doing  a 
procedure.    There  are  a  number  of  people  in  the  prison  system  who  are  there 
for  life,  simply  because  they  have  uncontrolled  psychomotor  seizures.  .  .  . 
I  think  it's  very  benevolent  to  offer  it  to  prisoners." 
Contemporary  psychosurgery,  it  should  be  remembered,  involves  procedures  which  de- 
stroy less  brain  tissue,  and  destroy  it  more  selectively,  than  the  older  forms  of  lobotomy. 
Current  techniques  also  vary  considerably,  and  may  have  sharply  different  effects.     See 
Greenblatt,  Psychosurgery,  in  Comprehensive  Textbook,  supra  note   5,   at   1291-93; 
Holden,  supra  note  5;  Synopsis,  supra  note  5,  at  297-99;  DHEW,  supra  note  5,  at  4. 

326.  The  analysis  of  banning  certain  therapies  might  profit  from  separating  cases. 
(1)  The  medical  procedure's  benefits  and  risks  are  difficult  to  identify  and  predict 
because  of  insufficient  data.  (2)  They  are  well  known,  but  the  probability  of  bene- 
fits and  the  value  of  the  benefits  are  so  low  when  compared  to  the  probability  and 
seriousness  of  harms  that  no  one  ought  to  be  permitted  to  take  such  risks.  (3)  The 
effects  of  the  therapy  are  well  known,  and  substantial  benefits  are  likely  to  be  realized, 
but  the  occurrence  of  the  benefits  is  tied  to  the  occurrence  of  harms.  (4)  The  effects 
are  well  known  but  there  may  be  considerable  dispute  as  to  whether  they  are  "bene- 
fits," "harms"  or  neither  or  both.  (A  stimulant-induced  euphoria  may  benefit  one  by 
masking  depression  but  harm  one  by  generating  destructive  impulses.  See  note  160 
supra.)    Under  any  of  these  alternatives,  it  might  be  urged,  the  state  would  be  justified 
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risks  and  benefits,  the  view  that  persons  should  be  allowed  to  take 
such  risks  and  possibly  obtain  benefits  including  enhanced  autonomy 
and  release  from  confinement  seems  persuasive  in  light  of  the  prima 
facie  animus  against  substituted  judgment  which  the  Constitution  em- 
bodies.^^'^ 

Brief  consideration  of  notions  of  justice  is  necessary  to  complete 
the  review  of  denial  of  access  to  organic  therapy  upon  grounds  of  pa- 
ternalism and  positive  externaUtes.  Being  forced  to  undergo  therapy 
over  competent  objection  seems  quite  unjust,  as  noted  before,"^^^  for 
the  subject  may  be  attempting  (even  if  ill-ad visedly)  to  preserve  what  he 
regards  as  his  individual  integrity.  It  is  similarly  unjust  to  deny  a  com- 
petent person  the  right  to  risk  considerable  harm  {e.g.,  in  the  form  of 
loss  of  functionality)  in  the  hopes  of  great  gains — psychic  and  physical 
freedom.  If  the  injustice  in  the  former  lies,  at  least  m  part,  in  taking 
decision-making  power  away  from  a  competent  agent,  and  thus  treating 
him  as  lacking  in  "personhood,"  then  the  same  injustice  must  exist  in 
the  latter  case.^^^  The  ideal  of  vindication  of  personal  autonomy  sug- 
gests that  consent  to  be  treated  be  accorded  deference  similar  to  that  of  a 

in  substituting  its  judgment  for  that  of  the  patient  and  preventing  him  from  using  such 
therapies.  In  consenting  to  certain  therapies,  prisoners  might,  for  example,  be  in  effect 
voluntarily  relinquishing  their  autonomy  and  subjecting  themselves  to  continuing  ma- 
nipulation by  others  (as  with  externally  controlled  electrodes  implanted  in  the  brain). 
See  Ingraham,  supra  note  20,  at  42.  The  case  for  substituted  judgment  in  such  cases 
may  be  a  sound  one. 

327.  See  text  section  III(A)  supra. 

We  should  review  briefly  the  problem  of  possible  inconsistency  between  requiring 
full  deference  to  competent  refusal  of  therapy  while  not  doing  so  with  respect  to  compe- 
tent consent  for  available  therapy.  The  issue  of  access  involves  an  assessment  of  the  costs 
and  benefits  of  a  desired  therapy.  Such  an  assessment  contemplates  preventing  a  ther- 
apy's use  when  it  is  so  dangerous  that  gravely  impaired  autonomy  is  very  likely. 
The  denial  of  access  might  thus  be  characterized  as  a  prevention  of  active  self-destruc- 
tion. Deference  to  competent  refusal,  however,  allows  stasis  of  a  condition  of  im- 
paired autonomy.  The  moral  preference  is  thus  for  inertia — for  omissions  over  acts. 
This  latter  per  se  practice  may  generate  less  adverse  macro-moral  effects  than  permit- 
ting dangerous  therapies,  because  of  this  generally  felt  preference  for  inertia.  One 
who  omits  to  secure  medical  help  for  himself  is  regarded  with  somewhat  less  disdain 
than  one  who  affirmatively  acts  to  inflict  injury  upon  himself.  See  note  146  supra. 
On  these  views,  then,  there  is  no  inconsistency  between  requiring  complete  deference 
to  informed  refusal  but  not  to  informed  consent.  On  the  other  hand,  if  there  were 
little  difference  between  autonomy  foregone  and  destruction  of  autonomy,  the  macro- 
effects  of  the  practices  might  be  the  same. 

328.  See  text  section  III(A)  supra. 

329.  Cf.  Morris,  supra  note  67,  at  501. 

Like  the  child  the  mentally  ill  person  has  a  future  interest  we  caimot  rightly 
deny  him.  .  .  .  Society  should  be  .  .  .  sensitive  to  the  injustice  of  failing 
to  bring  back  to  the  community  of  persons  those  whom  it  is  possible  to  bring 
back. 
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refusal  to  be  treated — ^with  the  potential  limitation  concerning  "inher- 
ent unsoundness"  of  the  therapy.^^*^ 

The  justification  of  denial  of  access  based  upon  the  risk  of  negative 
externaUties  resulting  directly  from  the  therapy  can  be  dealt  with  briefly. 
What  is  to  be  added  to  both  the  classic  and  rule-utilitarian  analyses 
are  such  considerations  as  the  custodial  costs  of  voluntarily  (if  uninten- 
tially)  "demoHshed"^^^  patients  and  their  dependents,  and  the  risk 
that  the  therapy  may  make  the  patient  a  danger  (or  a  greater  danger 
than  before)  to  persons  and  property.  Perhaps  analysis  is  best  served 
by  considering  the  earlier  commentary  on  the  current  state  of  the  art 
of  psychosurgery,  and  assessing  the  costs  and  benefits  to  society  upon 
that  evidence.  To  the  extent  that  (1)  deliberate  self -mental-mutilation 
is  not  the  patient's  object,  (2)  there  is  reasonable  medical  opinion  sup- 
porting the  therapeutic  value  of  psychosurgery  and  (3)  little  likeli- 
hood exists  that  the  patient's  condition  will  create  substantial  social 
costs  after  the  therapy,  then  the  case  for  allowing  the  patient  to  take  his 
chances  in  accordance  with  his  own  preferences  seems  rather  com- 
manding.^^^ 

330.  See  text  accompanying  notes  326-27  supra. 

331.  C/.  text  accompanying  notes  319-23  5«pra. 

332.  Threshold  considerations  of  justice  seem  to  be  similar  whether  the  denial  of 
access  to  therapy  is  based  upon  paternalism,  or  the  possibilities  of  positive  or  negative 
externalities.  Whether  or  not  we  consider  a  given  instance  of  denial  of  access  to  be 
unjust  may  depend  in  part  upon  utilitarian  considerations,  if  one's  theory  of  justice 
happens  to  incorporate  some  notions  of  utility;  and  even  if  such  denial  were  thought 
to  be  unjust  without  reference  to  utility,  considerations  of  utility  might  be  thought  to 
justify  the  injustice.  On  the  intermingling  of  justice  and  utility  concepts,  compare  J. 
Rawls,  a  Theory  of  Justice  26,  28  (1971 ). 

Consider  the  application  of  denial  of  access  analysis  to  purely  private  use  of  mind- 
altering  agents.  Suppose  the  state  wished  to  prohibit  totally  the  private  use  of  ESB 
(c/.  M.  Crichton,  The  Terminal  Man  181-86  (1972))  because  of  the  risk  of  dangerous 
psychic  and  behavioral  effects  (whether  dangerous  to  the  user,  to  others,  or  to  both). 
Would  such  an  across-the-board  ban  be  overbroad?  It  is  suggested  that  the  state  may 
be  obliged  to  individuate  its  proscription,  and  to  respect  the  claims  of  those  who 
can  demonstrate  that  their  particular  array  of  projected  or  existing  implants  posed  no 
significant  dangers.  Such  an  obligation  would  seem  to  extend  to  the  use  of  any  mind- 
altering  agents,  including  psychotropic  drugs.  Cf.  People  v.  Woody,  61  Cal.  2d  716,  394 
P.2d  813,  40  Cal.  Rptr.  69  (1964).  It  may  be  that  a  given  kind  of  mind-altering  agent 
is  so  dangerous  that  there  is  only  a  small  probability  that  private  use  would  not  create  a 
substantial  risk  of  harm.  If  so,  perhaps  individuated  consideration  would  not  be  re- 
quired for  claims  of  a  right  to  use  such  agents,  except  as  part  of  controlled  experi- 
ments. (Since  the  Constitution  does  not  exempt  "obscene"  mentation  from  its  protec- 
tion, and  since  electrodes  and  drugs  are  hardly  classifiable  as  obscene  material,  the 
constitutional  doctrine  excluding  obscene  materials  from  first  amendment  protection 
is  irrelevant.) 
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We  have  yet  to  consider  in  this  analysis  of  denial  of  access  the 
per  se  rule  in  AB  2296^^^  and  Statute  P^''  which  forecloses  entirely 
both  psychosurgery  and  ESB^^^  on  patients  lacking  the  capacity  for  in- 
formed consent.  The  rationale  for  the  rule  is  that  the  risks  are  so 
substantial  and  the  benefits  so  uncertaui  that  these  procedures  should 
be  ventured  only  if  the  subject  can  participate  competently  in  the  de- 
cision to  use  them.  It  is  simply  unjust  to  subject  someone,  who  may  be 
substantially  helpless  or  unable  to  understand  or  protest  what  is  being 
done  to  him,  to  an  intrusive,  irreversible  procedure  whose  therapeutic 
soundness  is  sharply  in  question.^^^    The  difficulty  of  the  cost-benefit 

333.  A.B.  2296,  §  2670.5(b). 

334.  Statute  I,  §  2(b). 

335.  See  note  336  infra  and  text  accompanying  notes  5,  319-25  supra  concerning 
pschosurgery,  and  note  74  supra  describing  the  enormous  powers  of  manipulation  in- 
volved in  ESB.  It  u^ould  be  impracticable  to  ban  only  psychosurgery  and  not  ESB, 
since  the  risk  of  undiscovered  and  undiscoverable  abuses  in  feigning  ESB  procedures 
while  actually  using  the  implanted  electrodes  to  destroy  tissue  is  too  great  to  tolerate. 
The  implantation  procedure  alone  apparently  causes  non-trivial  destruction  of  brain 
tissue,  according  to  Dr.  Breggin.    See  note  320  supra.    Cf.  DHEW,  supra  note  5,  at  4. 

336.  If  psychosurgery  were  less  subject  to  medical  criticism  as  an  effective  mode 
of  therapy,  an  appeal  for  permitting  it  based  upon  considerations  of  both  utility  and 
justice  would  be  more  cogent.  In  particular,  one  could  formulate  a  fairly  persuasive 
argument  that  a  flat  ban  on  psychosurgery  or  ESB  upon  incompetents  may  (assuming 
all  reasonable  alternative  therapies  have  proved  unavailing)  effectively  deprive  them 
of  their  only  remaining  chance  at  restoration  to  competence.  "[T]he  patient's  contact 
with  reality  is  strengthened.  .  .  .  [H]e  is  less  distracted  by  hallucinations,  delusions, 
and  suspicions  which,  in  fact,  may  disappear  entirely  in  time."  Greenblatt,  Psychosur- 
gery, in  Comprehensive  Textbook,  supra  note  5,  at  1294.  But  the  value  of  psycho- 
surgical  techniques  as  competence-restoring  procedures  is  precisely  one  of  the  major 
issues  in  question. 

.  .  .  Kalinowsky  describes  modem  lobotomy  patients  as  sometimes  blunted 
and  subdued,  often  with  shallow  feelings  and  impaired   sense   of  self.  .  .  . 
[A]ll  psychosurgery  destroys  the  capacity  of  the  brain  as  an  emotionally  re- 
sponsive organ,  ultimately  pacifying  the  individual  without  regard  for  any  brain 
disease  or  psychiatric  disorder. 
Breggin,  Psychosurgery  for  the  Control  of  Violence — Including  a  Critical  Examination 
of  the  Work  of  Vernon  Mark  and  Frank  Ervin,  118  Cong.  Rec.  E3381-E3384  (daily 
ed.  Mar.   30,    1972).     But  does  emotional   "pacification"   in   fact   impair  or   enhance 
various  kinds  of  competence?     Does  it  in  fact  impair  or  enhance   various  kinds  of 
functionality?     Is  it  indeed  the  case  that  "psychosurgery  blunts  or  destroys  the  indi- 
vidual's capacity  for  autonomy  and  independence"?    Breggin,  The  Return  of  Lobotomy 
and  Psychosurgery,  118  Cong.  Rec.  E1610  (daily  ed.  Feb.  24,   1972).     (There  is,  of 
course,  a  considerable  variety  of  contemporary  psychosurgical  techniques  which  may 
have  sharply  different  effects.    See  Greenblatt,  supra  at  1291-93.)     It  is  worth  recalling 
that  a  prominent  neurosurgeon,  Dr.  Vernon  Mark,  has  stated  categorically  that  psycho- 
surgery to  control  epilepsy  should  never  be  performed  upon  prisoners  "because  of  the 
difficulty  in  obtaining  truly  informed  consent."     Mark,  supra  note  5,  at  5  n.l.     Note 
also  that  Senators  Beall,  Dominick,  and  Buckley  have  introduced  S.J.  Res.  86,  providing 
for  a  2-year  suspension  of  federal  support  for  projects  involving  psychosurgery.     119 
Cong.  Rec.  861 53  (daily  ed.  Mar.  29,  1973). 
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analysis  in  any  given  case  may  make  the  classic  utilitarian  position  indeci- 
sive as  a  response  to  the  preceding  claim.  Finally,  an  institution  or 
practice  of  performing  such  operations  on  incompetents  is  not  likely  to 
have  a  beneficial  effect  upon  public  notions  of  respect  for  the  integrity 
of  mentation.  Therefore  the  decision,  subject  to  change  in  light  of  ex- 
perience, should  be  to  foreclose  psychosurgery  and  ESB  performed  upon 
anyone  lacking  the  capacity  to  consent  to  such  a  procedure.""" 


337 


VI.     CONCLUSION 

Extant  moral  perceptions  suggest  that  there  is  a  strong  case  for  defer- 
ring to  the  individual's  decision  to  reject  or  accept  the  risks  and  benefits 
of  therapy.  On  this  view,  no  party,  state  or  individual,  has  the  moral 
standing  to  substitute  his  or  its  judgment  for  that  of  the  competent  in- 
mate. These  moral  prescripts  of  personal  autonomy  are  mandated  by 
the  first  amendment's  protection  of  mentation  as  a  logically  prior  an- 
tecedent of  communication.    The  status  of  freedom  of  mentation  as  a 


A  ban  on  performing  psychosurgery  or  ESB  on  persons  lacking  the  capacity  for 
informed  consent  would,  of  course,  make  controlled  studies  concerning  the  utility  of 
such  procedures  in  repairing  that  incapacity  difficult.  The  defenders  of  psychosur- 
gery can  quite  fairly  urge  that  they  are  being  saddled  with  a  bootstrap  problem.  Use- 
ful data,  however,  can  be  obtained  from  the  use  of  these  procedures  upon  those  com- 
petent to  give  their  consent.  The  inhibiting  of  research  is  a  price  which  simply  must 
be  borne  to  avoid  the  injustice  and  disutility  of  the  practice  of  performing  experiments 
upon  the  psyches  of  persons  incapable  of  consenting  to  them.  In  any  event,  it  would 
seem  that  current  psychosurgery  is  better  described  as  representing  efforts  directed 
toward  control  of  aggressive,  violent  or  "emotional"  outbursts  rather  than  as  efforts 
toward  restoration  of  decision-making  competence.  Cf.  DHEW,  supra  note  5,  at  3-6. 
(This  author  is  not  suggesting,  however,  that  there  is  no  connection  between  the 
etiology  of  aggression,  violence  or  affective  disorders  on  the  one  hand  and  decision- 
making competence  on  the  other.) 

Compare  the  discussion  of  the  problem  of  administering  organic  therapy  to  persons 
incompetent  to  stand  trial,  supra  note  215.  The  thesis  that  they  might  properly  be 
forced  to  undergo  such  therapy  over  their  informed  objection,  despite  the  general  rule 
that  such  objection  automatically  forecloses  therapy,  was  raised  and  rejected.  Should 
incompetence  to  stand  trial  justify,  in  the  interests  of  furthering  the  goals  of  the  penal 
system,  the  use  of  psychosurgery  upon  those  lacking  the  capacity  for  informed  consent? 
For  the  present,  it  is  suggested  not,  in  light  of  the  information  available  on  the  effects 
of  such  procedures.    See  generally  DHEW,  supra  note  5. 

337.  Only  a  few  observations  are  necessary  at  this  point  to  make  clear  that  the 
foregoing  arguments  in  this  section  apply  whether  the  subject  is  a  prisoner  or  confined 
mental  patient.  We  may  in  fact  find  fewer  persons  in  mental  hospitals  who  retain 
the  capacity  for  informed  consent,  but  the  claim  of  mental  patients  to  autonomy  is 
nevertheless  entitled  to  society's  respect.  If  one  were  inclined  to  view  enforced  therapy 
as  a  form  of  just  puni^^hment,  a  mental  patient's  claim  against  such  therapy  may  be 
even  greater  than  that  of  a  prisoner's  if  the  patient  is  not  a  convict  transplanted  from 
a  prison  to  a  hospital.  If  there  is  no  adjudication  of  criminal  guilt,  then  there  is  no 
punishment  which  can  justly  be  inflicted,  either  through  standard  or  therapeutic  means. 
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fundamental  right  is  similarly  derivable  from  the  constitutional  pro- 
tection of  privacy. 

Freedom  of  mentation  is  presently  threatened  by  developments  in 
behavior  control  technologies  which  make  possible  the  coercive  manip- 
ulation of  mental  functions  and  conduct.^^*  Statutory  alternatives  for 
implementing  the  constitutional  values  of  personal  autonomy  thus  jeop- 
ardized have  been  offered  in  this  Article.  They  provide  that  any  appli- 
cation of  organic  therapy  to  a  competent  person  involuntarily  confined 
requires  his  informed  consent.  The  refusal  of  a  competent  person  to  sub- 
mit to  organic  therapy  is  decisive.  If  he  refuses  it,  it  cannot  be  imposed 
upon  him. 

The  proposed  statutes  articulate  a  standard  to  aid  in  the  identifi- 
cation of  those  who  have  and  those  who  lack  the  capacity  for  informed 
consent.  For  certain  highly  intrusive  therapies,  judicial  ratification  in 
an  adversary  setting  is  required  in  advance  of  therapy,  to  verify  that 
informed  consent  was  obtained,  and  that  the  therapy  consented  to 
conforms  to  standards  of  medical  soundness.  Psychosurgery,  perhaps 
the  most  intrusive,  irreversible  and  questionable  procedure,  is  banned 
outright  for  persons  lacking  the  capacity  for  informed  consent;  so  also 
is  electronic  stimulation  of  the  brain.  Final  review  of  the  decision  to 
compel  therapy  must  ultimately  be  vested  in  the  courts,  for  such  a 
decision,  though  informed  by  scientific  opinion,  reflects  a  legal  and 
moral  judgment,  not  solely  a  medical  one. 

338.  We  have  not  considered  the  possibihty  of  providing  therapy  as  a  specific  al- 
ternative to  the  death  penalty — whether  or  not  a  mandatory  death  penalty.  Cf.  Furman 
V.  Georgia,  408  U.S.  238  (1973).  The  matter  is  beyond  the  scope  of  the  present 
Article,  but  a  few  observations  would  be  appropriate.  First,  the  issue  bridges  the  gap 
between  coerced  therapy  and  denial  of  access  to  it.  Anyone  sentenced  to  death  and 
opting  for  treatment  might  be  said  to  have  chosen  under  duress.  On  the  other  hand, 
striking  a  death-penalty-or-treatment  statute  as  unconstitutional  may  result  in  eventual 
passage  of  a  death-penalty-only  bill,  thus  effecting  a  denial  of  access  to  previously  au- 
thorized treatment.  Second,  a  prime  issue  is  whether  under  the  constitutional  argu- 
ments discussed  above  the  death-penalty-or-treatment  bill  would  unconstitutionally  con- 
dition life  upon  the  "waiver"  of  the  fundamental  right  of  freedom  of  mentation. 

Finally,  in  pondering  this  horror  (or  is  it?),  consider  how  one  would  characterize 
the  scenario:  (1)  death  sentence;  (2)  prisoner  chooses  therapy;  (3)  therapy  generates 
such  massive  personality  and  character  changes  that  it  seems  appropriate  to  conclude 
that  there  has  been  an  identity  change.  {Cf.  the  case  of  William  Brindle,  who  claimed 
that  brain  surgery  so  changed  him  that  he  should  be  released  from  prison.  L.A.  Times, 
Apr.  6,  1970,  pt.  I,  at  2,  col.  4  (under  heading  "News  of  the  Day  .  .  .  The  Newsmak- 
ers"). The  author  has  been  unable  to  determine  the  disposition  of  the  case.)  K  indeed 
there  has  been  a  change  of  identity,  then  there  has  been  an  execution,  and  instead  of 
putting  the  prisoner's  remains  in  a  box,  or  burning  his  corpse,  the  state  has  recycled 
his  body. 
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If  experience  under  statutes  such  as  those  presented  here  demon- 
strates that  the  risk  of  error  is  so  great  in  the  determination  of  compe- 
tency, informed  consent,  or  soundness  of  the  proposed  organic  ther- 
apy that  we  are  gravely  jeopardizing  fundamental  values  of  freedom 
and  justice,  then  those  therapies  ought  to  be  banned  altogether.  But 
it  is  a  mistake  to  assume  that  because  of  the  inescapably  coercive 
conditions  of  institutionalization  and  an  overwhelming  desire  for  free- 
dom from  confinement,  a  person  involuntarily  confined  can  in  principle 
never  render  a  competent,  free  decision,  untainted  by  loss  of  capacity 
or  duress,  concerning  the  use  of  organic  therapies  upon  him.  Such  a 
blanket  assumption  is  itself  an  assault  upon  the  value  of  personal  auton- 
omy. 

There  are  strong  temptations  to  conclude  that  declining  prof- 
fered therapy  when  one  is  ill  is  foolish — and  strong  temptations  to  con- 
clude that  accepting  it  is  foolish.  But  freedom  entails,  within  limits, 
the  freedom  to  be  foolish.  Foreclosing  the  freedom  to  err  may 
eventually  foreclose  the  freedom  to  be  wise.  And  then  there  is  no 
freedom  at  all. 
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APPENDIX  I 

Assembly  Bill  2296  (Amending  Cal.  Penal  Code)  and 

Statute  I  (Amending  both  Cal.  Penal  Code 

AND  Cal.  Welf.  &  Inst'ns  Code) 

[Note:  Text  minus  square  and  curled  brackets  is  substantially  similar 
to  Assembly  Bill  2296,  introduced  into  the  California  legislature  by 
Assemblyman  Alan  Sieroty  (D.  Los  Angeles)  May  7,  1973.  Text 
including  square  brackets  is  Statute  I.  Curled  brackets  indicate  stylistic 
alternatives  or  supplements.  Some  provisions  in  A.B.  2296  are  not 
included  in  Statute  I.  The  provisions  of  Statute  I  do  not  necessarily 
reflect  the  views  of  Assemblyman  Sieroty.  Title  and  Section  references 
are  to  the  California  Penal  Code.  Title  and  Section  references  to  the 
California  Welfare  &  Institutions  Code  are  not  specified.] 

[1]  2670.  It  is  hereby  recognized  and  declared  that  all  persons, 
including  all  persons  involuntarily  confined,  have  a  fundamental  con- 
stitutional right  against  enforced  interference  with  their  thought  proc- 
esses, states  of  mind,  and  patterns  of  mentation  through  the  use  of 
organic  therapies;  that  this  fundamental  right  requires  that  no  person 
with  the  capacity  for  informed  consent  who  refuses  organic  therapy 
shall  be  compelled  to  undergo  such  therapy;  and  that  in  order  to 
justify  the  use  of  organic  therapy  upon  a  person  who  lacks  the  capacity 
for  informed  consent,  other  than  pschosurgery  or  electronic  stimulation 
of  the  brain,  which  are  not  to  be  administered  to  such  persons,  the 
state  shall  establish  that  such  therapy  would  be  beneficial  to  the  person, 
that  there  is  a  compelling  interest  in  such  therapy  and  that  there  are  no 
less  onerous  alternatives  to  such  therapy. 

[2]  2670.5.  (a)  No  person  confined  or  detained  under  Title  1 
(commencing  with  Section  2000)  and  Title  2  (commencing  with  Sec- 
tion 3200)  [or  under  sections  5000-5400  of  the  California  Welfare  and 
Institutions  Code]  shall  be  administered  or  subjected  to  any  organic 
therapy  as  defined  in  subdivision  (c)  without  his  informed  consent, 
provided  that: 

(1)  If  the  person  gives  his  informed  consent  to  organic  therapy 
[other  than  chemotherapy],  it  shall  be  administered  only  if  there 
has  been  compliance  with  Sections  2675  [8]  through  2680  [13],  in- 
clusive. If  the  person  gives  his  informed  consent  to  any  surgery  upon 
the  brain  not  classified  as  "psychosurgery"  within  the  meaning  of  sub- 
section (2)  (c)(1)  of  this  Section,  [including  established  surgical  pro- 
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cedures  to  remove  tumors,  blood  clots,  or  surgery  to  control  Parkin- 
son's disease,  }■  it  shall  be  administered  only  if  there  has  been  compliance 
with  Sections  2675  [8]  through  2680  [13],  inclusive. 

(2)  If  the  person  lacks  the  capacity  to  give  his  informed  con- 
sent to  organic  therapy,  then  in  order  to  proceed  with  such  therapy,  the 
warden  or  superintendent  shall  secure  an  order  from  the  superior  court 
of  the  county  in  which  he  is  confined  to  authorize  the  administration  of 
such  therapy  in  accordance  with  Sections  2675  [8]  through  2680  [13]. 

(b)  No  person  confined  or  detained  under  Title  I  (commenc- 
ing with  Section  2000)  and  Title  2  (commencing  with  Section  3200) 
who  lacks  the  capacity  for  informed  consent  shall  be  administered  or 
subjected  to  any  psychosurgery  or  electronic  stimulation  of  the  brain. 

(c)  The  term  "organic  therapy"  refers  to  [,but  is  not  limited  to] : 

(1)  Psychosurgery,  including  lobotomy  in  any  form  and  stereo- 
tactic or  other  procedures  for  destruction  of  brain  tissue.  "Psycho- 
surgery" is  defined  as  any  surgery  upon  the  brain  principally  for  pur- 
poses of  altering  or  controlling  behavior  or  mental  functioning.  ^It 
does  not  include  emergency  surgery  necessitated  by  accident,  injury  or 
sudden  illness;  nor  established  surgical  procedures  intended  solely  to 
remove  brain  tumors  or  blood  clots;  nor  established  surgical  proce- 
dures intended  solely  to  control  Parkinson's  disease. [^  ^"Stereotactic 
surgery"  is  the  electronic  destruction  of  bram  tissue  by  implanted  elec- 
trodes. }■ 

(la)     Any  other  surgery  upon  the  brain. 

(2)  Electronic  stimulation  of  the  brain  by  means  of  electrodes 
implanted  in  the  brain. 

(3)  Shock  therapy,  including,  but  not  limited  to,  electroconvul- 
sive or  any  convulsive  therapy,  whether  effected  electrically  or  chem- 
ically, and  insulin  shock  treatments.  *j 

[(30  The  use  of  any  psychotropic  drug,  including,  but  not 
limited  to,  antipsychotic,  antianxiety,  antidepressant  or  stimulant  drugs.] 

(4)  The  use  of  any  drugs,  electric  shocks,  shock  therapy,  elec- 
tronic stimulation  of  the  brain  by  means  of  electrodes  implanted  in  the 
brain,  or  infliction  of  physical  pain  when  used  as  an  aversive  or  rein- 
forcing stimulus  in  a  program  of  aversive,  classical  or  operant  condition- 
ing ^,  or  as  part  of  a  program  involving  hypnosis  or  autosuggestion }>. 
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(d)  A  person  does  not  waive  his  right  to  refuse  any  organic 
therapy  by  having  previously  given  his  informed  consent  to  such  ther- 
apy, and  he  may  withdraw  his  consent  at  any  time. 

If  required  by  sound  medical-psychiatric  practice,  the  attending 
physician  shall,  after  the  person  withdraws  his  previously  given  in- 
formed consent,  gradually  phase  the  person  out  of  the  therapy  if  sud- 
den cessation  would  create  a  serious  risk  of  mental  or  physical  harm. 

(e)  Nothing  in  this  article  shall  be  construed  to  prevent  the  at- 
tending physician  from  administering  nonorganic  therapies  such  as  psy- 
chotherapy, psychoanalysis,  group  therapy,  miheu  therapy,  or  other 
therapies  or  programs  involvmg  communication  or  interaction  among 
physicians,  patients,  and  others,  with  or  without  the  use  of  drugs  when 
employed  for  purposes  other  than  those  described  in  subsection  (b)(4) 
of  this  section. 

[3]  2671.  (a)  Notwithstanding  Section  2670.5  [2],  if  a  con- 
fined person  has  attempted  or  inflicted  physical  harm  upon  the  person 
of  another  or  himself,  or  presents,  as  a  result  of  mental  disorder,  an 
imminent  threat  of  substantial  harm  to  others  or  himself,  the  attending 
physician  may  in  such  emergency  employ  or  authorize  for  no  longer 
than  seven  days  the  immediate  use  of  any  shock  or  convulsive  therapy, 
including  electroconvulsive  therapy,  in  order  to  alleviate  such  danger. 
[The  total  number  of  such  treatments  shall  not  exceed  four  during  said 
seven  day  period.] 

[Subsection  (b)  below  is  not  in  Statute  I.] 

(b)  Notwithstanding  Section  2670.5  [2],  if  a  confined  person 
gives  his  informed  consent  to  a  program  of  convulsive  or  shock  therapy 
for  a  period  not  to  exceed  three  months,  the  attending  physician  may 
administer  such  therapy  for  a  period  not  to  exceed  three  months  without 
prior  judicial  authorization. 

[4]  2672.  (a)  For  purposes  of  this  Article,  a  person  gives  his 
"informed  consent"  if  and  only  if  he  knowmgly  \,  rationally}-  and  in- 
teUigently,  without  duress  or  coercion,  and  clearly  and  exphcitly  man- 
ifests his  consent  to  the  proposed  organic  therapy  to  the  attending 
physician. 

(b)  A  person  confined  shall  not  be  deemed  incapable  of  in- 
formed consent  solely  by  virtue  of  being  diagnosed  as  a  mentally  ill, 
disordered,  abnormal  or  mentally  defective  person. 
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(c)  A  person  confined  shall  be  deemed  incapable  of  informed 
consent  if  such  person  cannot  understand  and  knowingly  ■{,  rationally}- 
and  intelligently  act  upon,  the  information  specified  in  Section  2673  [5]. 

(d)  A  person  confined  shall  be  deemed  incapable  of  informed 
consent  if  for  any  reason  he  cannot  manifest  his  consent  to  the  attend- 
ing physician. 

[5]  2673.  (a)  For  purposes  of  this  Article,  "informed  con- 
sent" requires  that  the  attending  physician  du-ectly  communicate  with 
the  person  and  clearly  and  expUcitly  provide  all  the  following  infor- 
mation: 

( 1 )  The  nature  and  seriousness  of  the  person's  illness,  disorder, 
abnormality  or  defect. 

(2)  The  nature  of  the  proposed  organic  therapy  and  its  prob- 
able duration  and  intensity. 

(3)  The  likelihood  of  improvement  or  deterioration,  temporary 
or  permanent,  without  the  administration  of  the  proposed  organic  ther- 
apy. 

(4)  The  likehhood  and  degree  of  improvement,  remission,  con- 
trol, or  cure  resulting  from  the  administration  of  such  organic  therapy, 
and  the  likelihood,  nature,  and  extent  of  changes  in  and  intrusions  upon 
the  person's  personaUty  and  patterns  of  behavior  and  thought  or  men- 
tation resulting  from  such  therapy,  and  the  degree  to  which  these 
changes  may  be  irreversible.  This  information  shall  indicate  whether 
such  therapy  may  have  to  be  continued  indefinitely  for  optimum  ther- 
apeutic benefit. 

(5)  The  likelihood,  nature,  extent,  and  duration  of  side  effects 
of  the  proposed  organic  therapy,  and  how  and  to  what  extent  they  may 
be  controlled,  if  at  all. 

(6)  The  uncertainty  of  the  benefits  and  hazards  of  the  proposed 
organic  therapy  because  of  the  lack  of  sufficient  data  available  to  the 
medical  profession,  or  any  other  reason  for  such  uncertainty. 

(7)  The  reasonable  alternative  organic  therapies  or  psychother- 
apeutic modalities  of  therapy,  or  nonorganic  conditioning  programs,  and 
why  the  organic  therapy  recommended  is  the  therapy  of  choice.  These 
alternatives  shall  be  described  and  explained  to  the  person  in  the  manner 
specified  in  this  Section. 
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[  ( 8 )  Whether  the  proposed  therapy  is  generally  regarded  as  sound 
by  the  medical  profession,  or  is  considered  experimental.] 

[[6]  2673.5  If  a  confined  person  with  capacity  for  informed 
consent  clearly  and  explicitly,  and  without  duress  or  coercion,  waives 
the  requirement  of  Section  2673  [5]  that  he  be  given  the  information 
specified  therein,  the  attending  physician  need  not  communicate  all 
such  information.  However,  the  attending  physician  shall  neverthe- 
less inform  the  person  of  all  serious  physical  and  mental  hazards  of 
the  proposed  organic  therapy  and  the  likelihood  of  remission  or  cure 
without  the  organic  therapy,  with  any  alternative  therapies,  or  without 
any  therapy.] 

[7]  2674.  A  written  manifestation  of  consent  shall  be  obtained 
in  all  cases  by  the  warden  or  superintendent  of  the  institution  in  which 
the  person  is  confined  and  shall  be  preserved  and  available  to  the  per- 
son, his  attorney,  guardian,  or  conservator. 

[8]  2675.  If  the  proposed  organic  therapy  is  not  prohibited 
by  Section  2670.5(a)  [2(a)]  or  2670.5(b)  [2(b)],  then,  in  order  to 
administer  such  therapy,  the  warden  or  superintendent  of  the  institu- 
tion in  which  the  person  is  confined  shall  petition  the  superior  court 
of  the  county  in  which  the  person  is  confined  for  an  order  authorizing 
such  therapy. 

(a)  The  petition  shall  summarize  the  facts  which  the  attending 
physician  is  required  to  communicate  to  the  person,  pursuant  to  Section 
2673  [5],  and  shall  state  whether  the  person  has  the  capacity  for  in- 
formed consent,  and,  if  so,  whether  the  person  has  given  his  informed 
consent  to  the  proposed  therapy.  The  petition  shall  clearly  specify 
what  mental  illness,  disorder,  abnormality  or  defect  justifies  the  ad- 
ministration of  such  therapy.  Copies  of  the  petition  shall  be  person- 
ally served  upon  the  person  and  served  upon  his  attorney,  guardian,  or 
conservator  on  the  same  day  as  it  is  filed  with  the  clerk  of  the  su- 
perior court. 

(b)  The  person  confined,  or  his  attorney,  guardian,  or  conserv- 
ator may  file  a  response  to  such  petition  for  organic  therapy.  Said 
response  shall  be  filed  no  later  than  two  days  after  service  of  the  said 
petition,  and  shall  be  served  on  the  warden  or  superintendent  on  the 
same  day  it  is  filed. 

[9]  2676.  (a)  Any  person,  or  his  attorney,  guardian,  or  con- 
servator may  file  a  petition  with  the  superior  court  of  the  county  in 
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which  he  is  confined  for  an  order  to  prohibit  the  administration  upon 
him  of  any  organic  therapy.  The  filing  of  such  a  petition  shall  con- 
stitute a  refusal  of  consent  or  withdrawal  of  any  prior  consent  to  any 
organic  therapy.  The  clerk  of  the  court  shall  serve  a  copy  of  such 
petition,  on  the  same  day  it  is  filed,  upon  the  warden  or  superintendent 
of  the  institution  in  which  he  is  confined. 

(b)  Said  warden  or  superintendent  shall  file  a  response  to  such 
petition  to  prohibit  the  enforced  administration  of  any  organic  therapy. 
Such  response  shall  be  filed  no  later  than  two  days  after  the  filing  of  the 
petition  and  shall  be  personally  served  upon  the  person  and  served  upon 
his  attorney,  guardian,  or  conservator  on  the  same  day  as  it  is  filed 
with  the  clerk  of  the  superior  court.  Such  response  shall  not  consti- 
tute a  petition  for  an  order  to  proceed  with  organic  therapy  pursuant 
to  Section  2675  [8],  which  shall  be  the  exclusive  procedure  for  au- 
thorization to  administer  any  organic  therapy. 

[10]  2677.  At  the  time  of  filing  of  a  petition  pursuant  to  Sec- 
tion 2676  [9]  by  the  person,  or  pursuant  to  Section  2675  [8]  by  the 
warden  or  superintendent,  the  court  shall  appoint  the  public  defender 
or  other  attorney  to  represent  the  person  unless  the  person  is  finan- 
cially able  to  provide  his  own  attorney.  The  attorney  shall  advise  the 
person  of  his  rights  in  relation  to  the  proceeding  in  question  and  shall 
represent  him  before  the  court. 

The  court  shall  also  appoint  an  independent  medical  expert  on 
the  person's  behalf  to  examine  the  person's  medical,  mental  or  emo- 
tional condition  and  to  testify  thereon,  unless  the  person  is  financially 
able  to  obtain  such  expert  testimony.  [The  following  proviso  is  not  in 
Statute  I:]  Provided  that  if  the  person  has  given  his  informed  consent  to 
proposed  organic  therapy  other  than  psychosurgery  or  electronic  stimula- 
tion of  the  brain  by  means  of  electrodes  implanted  in  the  brain,  and  his 
attorney  concurs  in  the  proposed  administration  of  such  organic  therapy, 
the  court  may  waive  the  requirement  that  such  an  independent  medical 
expert  be  appointed. 

[11]  2678.  The  court  shall  conduct  the  proceedings  within 
four  judicial  days  from  the  fiUng  of  the  petition  described  in  either 
Section  2675  [8]  or  Section  2676  [9],  whichever  is  filed  earlier,  and 
in  accordance  with  constitutional  guarantees  of  due  process  of  law  and 
the  procedures  under  Section  13  of  Article  I  of  the  California  Consti- 
tution. If  at  the  time  of  the  hearmg  the  person  requests  a  jury 
trial,  such  trial  shall  commence  within  10  judicial  days  of  the  filing  of 
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either  the  petition  specified  in  either  Section  2675  [8]  or  Section  2676  [9], 
whichever  is  filed  earlier,  unless  the  person's  attorney  requests  a 
continuance,  which  may  be  for  a  maximum  of  10  additional  judicial 
days.  The  decision  of  the  jury  shall  be  unanimous  in  order  to  support 
the  finding  of  facts  required  by  subdivisions  (a),  (b)  and  (c)  of  Sec- 
tion 2679  [12]. 

[12]  2679.  (a)  The  court,  or  the  jury  if  there  is  one,  shall 
determine  whether  the  state  has  proven,  by  clear  and  convincing  evi- 
dence, that  the  confined  person  has  the  capacity  for  informed  consent 
and  has  given  his  informed  consent  to  the  proposed  organic  therapy. 

(b)  If  the  court  or  jury  has  determined  that  the  person  lacks 
the  capacity  for  informed  consent,  the  court,  or  the  jury  if  there  is  one, 
shall  determine  by  clear  and  convincing  evidence  whether  such  ther- 
apy, other  than  psychosurgery  or  electronic  stimulation  of  the  brain, 
would  be  beneficial;  whether  there  is  a  compelling  interest  justifying 
the  use  of  the  proposed  organic  therapy  upon  the  person;  whether  such 
organic  therapy  is  generally  regarded  as  established  and  sound  by  the 
medical  profession,  or,  if  it  is  experimental,  whether  the  decision  to  ad- 
minister such  therapy  is  reasonable;  and  whether  there  are  no  less  onerous 
alternatives  to  such  organic  therapy.  If  the  court  or  jury  so  determines, 
then  the  court  shall  then  authorize  the  administration  of  the  organic 
therapy  for  a  period  not  to  exceed  six  months. 

(c)  If  the  court  or  jury  has  determmed  that  the  person  has  the 
capacity  for  mformed  consent  and  has  manifested  his  informed  con- 
sent to  organic  therapy,  the  court  or  jury  shall  determine  by  clear  and 
convincing  evidence  whether  such  organic  therapy  is  in  accordance 
with  sound  medical-psychiatric  practice.  If  the  court  or  jury  so  deter- 
mines, then  the  court  shall  authorize  the  administration  of  the  organic 
therapy  for  a  period  not  to  exceed  six  months. 

[13]  2680.  (a)  All  confined  persons  as  defmed  by  Section 
2670.5  [2]  shall  be  provided  a  summary,  to  be  included  within  the  Di- 
rector's Rules,  of  their  rights  under  this  Article.  If  it  is  determined 
by  the  attending  physician  that  a  confined  person  should  be  adminis- 
tered an  organic  therapy,  such  person  shall  be  advised  and  informed 
of  his  rights  under  this  Article  and  provided  a  copy  of  this  Article. 

(b)  All  provisions  of  this  Article  shall  apply  to  prisoners  [and 
inmates]  confined  under  the  provisions  of  this  part  in  public  or  private 
hospitals,  sanitariums,  and  similar  facilities,  and  to  the  personnel  of 
such  facilities. 
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(c)  A  person  shall  be  entitled  to  [confidentially]  communicate 
in  writing  and  by  visiting  with  his  parents,  guardian,  conservator  [or 
attorney]  regarding  the  proposed  administration  of  any  organic  ther- 
apy.   Such  communication  shall  not  be  censored. 

(d)  Nothing  in  this  Article  shall  prohibit  the  attending  physician 
from  terminating  organic  therapy  prior  to  the  period  authorized  for 
such  therapy  by  the  court  pursuant  to  Section  2679  [12]. 

^  (e)  No  organic  therapy  shall  be  administered  if  its  main  pur- 
pose is  to  secure  a  person's  informed  consent  to  further  or  different 
organic  therapy.  }► 
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APPENDIX  n 

Section  5326  of  the  California  Welfare  and  Institutions  Code  was 
recently  amended,  apparently  for  the  purpose  of  strengthening  the  rights 
of  confined  mental  patients  against  lobotomy.  (The  amending  legisla- 
tion was  introduced  as  AB  47  by  Assemblyman  Frank  Lanterman  (R. 
Los  Angeles).)  Such  rights  are  unfortunately  only  margmally 
strengthened,  if  at  all,  by  the  new  Section  5326,  which  now  reads,  m 
relevant  part,  as  follows: 

5326.  The  professional  person  in  charge  of  the  facility  or 
his  designee  may,  for  good  cause,  deny  a  person  any  of  the  rights 
under  Section  5325,  except  under  subdivision  (g)  [concerning  a 
lobotomy].  To  ensure  that  these  rights  are  denied  only  for  good 
cause,  the  Director  of  Health  shall  adopt  regulations  specifying  the 
conditions  under  which  they  may  be  denied.  Denial  of  an  invol- 
untarily detained  person's  rights  shall  in  all  cases  be  entered  into 
the  person's  treatment  record.  Quarterly,  each  local  mental  health 
director  shall  report  to  the  Director  of  Health,  by  facility,  the  num- 
ber of  persons  whose  rights  were  denied  and  the  right  or  rights  which 
were  denied.  The  content  of  these  reports  shall  enable  the  Director 
of  Health  to  identify  individual  treatment  records,  if  necessary,  for 
further  analysis  and  investigation.  These  reports  shall  be  available, 
upon  request,  to  Members  of  the  State  Legislature,  or  a  member  of 
a  county  board  of  supervisors. 

The  new  Section  5326  does  not  provide  adequate  protection 
against  psychosurgery  or  ESB.  It  simply  delegates  decision-making 
authority  to  the  Director  of  Health  (DOH).  The  proposed  Depart- 
ment of  Mental  Health  (DMH)  "Guidelines"  (set  forth  in  part  in  Ap- 
pendix III)  are  apparently  examples  of  what  such  regulations  might  be. 
But  these  guidelines  do  not  in  fact  ban  lobotomy.  They  permit  it,  in  ac- 
cordance with  certain  "standards,"  to  be  performed  upon  persons  lacking 
the  capacity  for  informed  consent.  And,  under  the  terms  of  the  Guide- 
lines, DMH  apparently  holds  the  view  that  most  candidates  for  psy- 
chosurgery lack  such  capacity.  Thus,  while  it  may  be  assumed  that  in 
theory  informed  refusal  ends  the  matter,  for  all  practical  purposes  psy- 
chosurgery may  be  performed  whenever  the  DOH  thinks  it  is  indi- 
cated as  appropriate  therapy.  It  remains  the  case  then  that,  with  re- 
spect to  psychosurgery,  what  Section  5325  giveth.  Section  5326  taketh 
away.    See  note  2  supra.    Cf.  Demolition,  supra  note  7,  at  616. 
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The  major  defect  of  the  new  Section  5326,  then,  is  that  it  really 
announces  no  restrictions  at  all,  since  it  delegates  most  decision-mak- 
ing power  to  the  DOH.  It  seems  highly  destructive  of  patients'  rights 
for  a  legislature  to  delegate  to  a  state  agency  the  power  to  abridge  rights 
against  any  organic  therapy.  Section  5326  should  itself  have  specified 
the  hmited  conditions  under  which  treatment  can  be  imposed,  and  the 
adjudicative  procedures  to  be  followed  in  authorizing  such  treatment. 
The  Guidelines,  it  is  worth  noting,  restrict  the  use  of  ECT  more  severely 
than  the  legislation  proposed  here.  AB  2296,  §  2671;  Staute  I,  §  3.  The 
Guidelines  confine  its  use  only  to  hfe-threatening  emergencies  where  it 
is  "last  resort"  treatment.  AB  2296  and  Statute  I  permit  it  in  non- 
emergency situations  where  the  subject  lacks  the  capacity  for  informed 
consent  and  a  court  determines  in  accordance  with  the  terms  of  the 
statutes  that  such  therapy  is  appropriate.  AB  2296,  §§  2670.5(a)  (2), 
2675-80;  Statute  I,  §§  1  (a)  (2),  8-13.  Further,  the  occasion  for  emer- 
gency ECT  is  not  restricted  to  life-threatening  conduct  under  AB  2296 
and  Statute  I;  an  "imminent  threat  of  substantial  harm"  to  himself  or 
others  justifies  emergency  ECT  upon  a  confined  person  under  these  pro- 
visions. Finally,  AB  2296,  §  2671(b)  permits  non-emergency  use  of 
shock  therapy  for  up  to  3  months  without  prior  judicial  authorization, 
if  the  subject's  informed  consent  is  secured.  This  is  not  the  case  in 
Statute  I. 
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APPENDIX  m 

Report  of  The  Department  of  Mental  Health  Task  Force 
ON  Patients'  Rights 

On  November  4,  1972,  the  Department  of  Mental  Hygiene 
(DMH)  through  William  Mayer,  M.D.,  submitted  its  Report  of  the 
Task  Force  on  Patients'  Rights.  It  expressed  substantial  concern  about 
the  rights  of  "patient/ cHents"  under  the  jurisdiction  of  the  Department. 
"The  Legislature,  the  general  pubUc,  individuals  in  hospitals,  and  the 
administration  of  the  Department  of  Mental  Hygiene  have  been  increas- 
ingly concerned  about  the  adherence  to  laws  that  safeguard  patient/ 
chents'  rights."  {Id.  at  1.)  The  Task  Force  was  to  "[rjecommend 
procedures  which  provide  for:  1.  Protection  of  an  individual's  rights. 
...  4.  Development  of  review  procedures  to  assure  compUance  with 
the  law."  {Id.)  And  it  was  also  to  "[ijnvestigate  the  current 
situation  in  state  hospitals  (and  other  facilities  if  possible)  regarding 
denial  of  rights,"  and  to  "[s]uggest  a  plan  which  would  guarantee  an 
active  program  to  protect  a  person's  rights."    {Id. ) 

It  appears  to  be  a  well-intentioned  document,  although  burdened 
from  time  to  time  with  curious  articulations  of  the  nature  of  the  rights 
of  confined  persons.  ("People  should  not  be  denied  any  of  their 
rights  by  reason  of  being  mentally  retarded  or  mentally  ill,  except  those 
rights  denied  by  law."  {Id.  at  3.))  The  Report's  authors  also  seem 
to  have  an  odd  notion  of  what  an  "absolute  right"  might  be,  since,  im- 
mediately after  explaining  that  everyone  has  such  "absolute  rights" 
against  psychosurgery  and  shock  treatment,  they  laboriously  explain 
the  circumstances  under  which  such  therapies  may  be  imposed,  whether 
the  inmate  wants  them  or  not.  It  may  be  that  what  the  authors  intended 
was  an  "absolute  right"  on  the  part  of  competent  persons  to  refuse 
treatment — which  is  precisely  what  the  per  se  rule  of  AB  2296  and 
Statute  I  effects.  But  they  did  not  in  fact  say  so.  Compare  their  pro- 
posed interpretation  of  section  5325(f)  of  the  California  Welfare  and 
Institutions  Code,  with  their  proposed  interpretation  of  section  5325(g) 
(second  paragraph).  The  latter  assumes  (incorrectly — see  infra)  that 
"most"  candidates  for  psychosurgery  are  incompetent;  the  former  says 
nothing  about  the  competence  of  those  inmates  who  are  eligible  for 
compulsory  shock  therapy. 

For  present  purposes,  the  most  important  aspects  of  these  docu- 
ments concern  the  Task  Force's  recommendations  concerning  the  rights 
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against  shock  treatment  and  psychosurgery.    They  are  set  forth  at  this 
point  in  full: 

5325.  Each  person  involuntarily  detained  for  evaluation  or  treat- 
ment under  [the]  provisions  of  this  part  shall  have  the  following 
rights  .  .  . 

(f)     To  refuse  shock  treatment. 

Interpretation: 

The  right  to  refuse  shock  treatment  refers  to  the  individual's 
absolute  right  to  refuse  to  be  treated  by  any  of  the  convulsive 
therapies  such  as  electroshock,  chemically-induced  convulsives,  or 
insulin  coma.  The  person  must  be  specifically  informed  by  the 
treatment  physician  about  the  right  to  refuse  shock  therapy.  If  an 
individual  agrees  to  shock  therapy: 

1.  He  must  sign  an  informed  consent;  such  a  consent  form 
must  be  of  proper  legal  construction  and  must  be  dated 
and  witnessed. 

2.  He  has  the  right  to  refuse  further  treatment  at  any  time. 

M  the  person  agrees  to  shock  therapy  but  is  not  competent 
to  give  consent,  the  consent  is  not  valid. 

If  the  person  refuses  shock  treatment,  treatment  may  be 
given  only  if  the  following  conditions  are  met: 

1.  The  individual's  condition  is  life-threatening  and  shock 
therapy  is  the  last  resort  treatment  of  choice.  This  should 
be  adequately  documented  in  writing  in  the  individual's 
chart. 

a.  Treating  physician  and  medical  doctor  or  chief  of 
staff  agree  that  treatment  is  necessary  to  preserve  life. 

b.  The  parent,  responsible  family  member,  guardian,  or 
conservator  has  signed  an  informed  consent  on  behalf 
of  the  individual  in  those  cases  where  the  person  is  a 
minor  or  legal  ward. 

Consent  should  be  obtained  at  the  time  treatment  is  indi- 
cated, not  at  admission. 

The  legal  consent  form  should  include: 

1 .     Description  of  Procedure. 

a.  Description  of  how  it  will  be  done. 
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b.  How  many  treatments  will  be  given. 

c.  What   physical   and   emotional   phenomena  the   indi- 
vidual may  experience. 

2.  An  explanation  of  the  risks  and  an  indication  of  the  an- 
ticipated benefits. 

3.  Statement  of  rationale  for  the  use  of  this  treatment  as 
opposed  to  other  modalities. 

4.  Statement  that  the  individual,  guardian,  or  conservator 
has  read  the  consent  and  has  had  an  opportunity  to  dis- 
cuss the  meaning  with  the  physician. 

5.  Agrees  to  the  treatment  as  specifically  outlined. 

6.  Signed  and  dated  by  patient/client. 

7.  Witnessed  by  at  least  two  physicians  agreeing  to  the 
treatment. 

(g)     To  refuse  lobotomy. 

Interpretation: 

The  individual's  right  to  refuse  lobotomy  is  also  an  absolute 
right.    The  procedure  is  irreversible. 

However,  it  can  be  assumed  that  most  persons  for  whom  a 
lobotomy  might  be  indicated  are  not  able  to  give  an  informed  con- 
sent within  the  strict  definition  of  the  law. 

Thus,  all  individuals  considered  for  this  procedure  must  be 
referred  to  a  review  committee  composed  of  three  physicians,  two 
of  whom  must  be  either  psychiatrists  or  neurosurgeons,  and 
a  unanimous  recommendation  obtained  before  carrying  out  the 
procedure. 

Adequate  documentation  of  the  reasons  for  the  procedure, 
as  well  as  a  statement  that  all  other  treatment  modahties  have 
been  exhausted,  should  be  in  the  individual's  record  before  it  is 
submitted  to  the  peer  review  committee.  The  recommendations 
or  approval  of  the  review  committee  shall  also  be  documented 
in  the  record  and  signed  by  each  committee  member. 

A  few  additional  comments  on  these  recommendations  are  in  order. 
The  recommendations  concerning  shock  therapy  suggest  the  sound  view 
that  mental  illness  (which  presumably  accounts  for  the  confinement  of 
the  patient)  does  not  necessarily  destroy  the  competence  to  give  or  refuse 
informed  consent.    The  Task  Force  also  specifically  recommends  that 
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shock  therapy  be  "the  last  resort  treatment  of  choice"  under  the  emer- 
gency conditions  justifying  the  imposition  of  shock  treatment  over  a  per- 
son's refusal  (competent  or  incompetent,  presumably.)  This  appears  to 
be  m  accord  with  general  psychiatric  opinion  that  shock  treatment  is  a 
highly  intrusive  form  of  therapy,  the  use  of  which  is  under  a  heavy  bur- 
den of  justification.  Cf.  note  149  supra.  AB  2296  and  Statute  I  con- 
template the  possibihty  that  this  burden  of  justification  may  be  met  in 
some  non-emergency  situations  where  the  patient  lacks  the  capacity  for 
mformed  consent.  AB  2296,  §§  2670.5(a)(2),  2675-80;  Statute 
I,  §§  1(a)(2),  8-13. 

The  DMH's  assumption  that  "most  persons  for  whom  a  lobotomy 
might  be  mdicated  are  not  able  to  give  an  informed  consent  within  the 
strict  definition  of  the  law"  is  highly  questionable.  Older  forms  of  psy- 
chosurgery— gross  forms  of  lobotomy — might  have  been  used  fre- 
quently for  patients  so  ill  that  they  would  not  be  considered  capable 
of  such  consent.  Under  current  practice,  this  is  not  so:  a  competent 
neurosurgeon  contemplating  the  use  of  psychosurgery  today  would  se- 
riously consider  as  candidates  for  surgery  a  great  many  persons  who, 
although  disordered,  were  capable  of  informed  consent.  Telephone 
interview  with  Jerome  E.  Jacobson,  M.D.,  Clmical  Director,  Gateways 
Hospital  and  Community  Mental  Health  Center,  Los  Angeles,  Jan.  30, 
1973.  Cf.  DHEW,  supra  note  5.  While  the  Task  Force's  recommen- 
dation that  psychosurgery  may  be  performed  only  after  the  approval  of  a 
review  committee  is  admirable  (on  the  assumption  that  psychosurgery  is 
to  be  performed  at  all)  it  is  not  sufficient.  The  statutes  proposed  here 
do  not  contemplate  the  formation  of  medical  legislatures,  and  requu-e  that 
all  cases  of  psychosurgery  which  are  permitted  under  the  terms  of  the 
statutes  be  authorized  only  through  a  judicial  proceeding  (AB  2296, 
§§  2675-80;  Statute  I,  §  8-13);  and  they  prohibit  all  psychosurgery  on 
persons  lacking  the  capacity  for  informed  consent  (AB  2296,  § 
2670.5(b);  Statute  I,  §  2(b)). 

The  Task  Force  also  seems  to  recommend  what  appears  to  be  an 
ombudsman  for  the  protection  of  patients'  rights.  "A  full-time  con- 
sumer representative  should  be  appointed  at  each  state  hospital  and  at 
other  facilities  where  it  is  feasible.  ...  A  meeting  shall  be  arranged 
between  the  patient/ cUent  or  guardian  and  the  consumer  representative 
within  48  hours  of  the  time  the  complaint  was  initially  made."  (Id. 
at  10.)  This  author  concurs,  and  suggests  that  the  plan  be  effected 
legislatively.  Cf.  Appendix  IV,  containing  AB  1107,  which  would 
create  a  "State  Board  on  Penal,  Psychological  and  Medical  Ethics." 
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The  Task  Force  concluded  its  report  with  a  documentation  of 
the  denial  of  the  patients*  rights  in  various  state  hospitals.  The  Task 
Force  sampled  patient  records,  and  nearly  10  percent  "had  one  or  more 
entries  indicating  a  denial  of  one  or  more  of  the  patients'  rights  specified 
in  the  Welfare  &  Institutions  Code,  Section  5325."  {Id.  at  15.)  Indi- 
vidual hospital  percentages  ranged  from  0  (Agnews)  to  36  percent 
(Fairview).    (M  at  15.) 
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APPENDIX  IV 

A.B.  1 107,  INTRODUCED  BY  ASSEMBLYMAN  KENNETH  MeADE, 

April  5,  1973. 

An  extended  critique  of  the  BUI  below  will  not  be  undertaken.  It 
will  simply  be  noted  at  this  point  that  the  provision  (6402(c))  dispens- 
ing with  the  requirement  for  informed  consent  where  "[s]tandard  profes- 
sionally recognized  forms  of  treatment  and  therapy  [are]  not  deemed  to 
be  serious  or  unusual  by  the  [proposed]  board"  is  totally  unacceptable  on 
constitutional  and  moral  grounds.    See  text  sections  III  (A) -(C). 

Section  1.  Chapter  11  (commencing  with  Section  6400)  is 
added  to  Title  7,  Part  3  of  the  Penal  Code,  to  read: 

Chapter  11.    State  Board  on  Penal  Psychological 
AND  Medical  Ethics 

6400.  There  is  in  the  state  government  a  State  Board  of  Penal, 
Psychological  and  Medical  Ethics  which  shall  be  composed  of  nine 
members:  three  members  shall  be  appointed  by  the  Governor,  three 
by  the  Speaker  of  the  Assembly,  and  three  by  the  Senate  Rules  Com- 
mittee. 

The  membership  of  the  board  shall  include  one  neurosurgeon,  one 
physician  and  surgeon  in  the  general  practice  of  medicine,  one  psy- 
chiatrist, one  social  psychologist,  one  clergyman,  one  attorney,  one 
former  prisoner,  one  criminologist,  and  one  public  member. 

The  determination  of  which  board  members  are  to  be  selected  by 
the  Governor,  the  Speaker,  and  the  Senate  Rules  Committee  from  the 
membership  categories  set  forth  in  the  preceding  paragraph,  shall  be 
made  by  random  lot  drawing  by  representatives  of  the  three  appoint- 
ing authorities.  The  drawing  shall  be  held  withui  ten  days  of  the  date 
this  section  becomes  effective.  The  membership  categories  drawn  shall 
permanently  remain  the  memberships  to  be  appointed  by  each  of  the 
authorities. 

Members  of  the  board  shall  be  reimbursed  for  their  expenses  ac- 
tually and  necessarily  incurred  by  them  in  the  performance  of  their  du- 
ties. 

6401.  Members  of  the  board  shall  be  appointed  for  terms  of 
four  years.    The  members  of  the  board  first  appointed  shall  by  lot  ap- 
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portion  themselves  so  that  the  terms  of  three  members  expire  June 
1,  1975,  three  members  June  1,  1976,  and  three  members  June  1, 
1977. 

6402.  (a)  The  board  shall  review  all  procedures  of  the  Depart- 
ment of  Corrections  and  the  Youth  Authority  involving  psychological 
research,  experimentation,  treatment  or  therapy,  including,  but  not  Um- 
ited  to,  drug  therapy,  electric  shock  treatment,  psychological  condi- 
tioning, aversion  therapy  or  neurological  surgery,  and  shall  determine 
which  of  those  procedures  constitute  serious  or  unusual  attempts  at 
behavior  modification. 

(b)  No  person  under  the  jurisdiction  of,  or  in  the  custody  of, 
the  Department  of  Corrections  or  the  Youth  Authority  shall  be  allowed 
to  be  the  subject  of  psychological  research,  experimentation,  treatment 
or  therapy  which  the  board  deems  to  be  a  serious  or  unusual  attempt 
at  behavior  modification  without  his  own  written,  informed  consent 
and  the  approval  of  the  board. 

(c)  The  board  shall  approve  or  deny  requests  of  the  Depart- 
ment of  Corrections  and  the  Youth  Authority  to  perform  psychological 
research,  experimentation,  treatment  or  therapy  with  prisoners.  This 
subdivision  shall  not  be  construed  as  requiring  board  approval  with 
regard  to  the  treatment  of  individuals  unless  there  is  a  question  raised 
concerning  the  integrity  of  informed  consent  or  the  possibiHty  of  co- 
ercion or  unethical  incentives.  Standard  professionally  recognized 
forms  of  treatment  and  therapy  not  deemed  to  be  serious  or  unusual 
by  the  board  do  not  require  informed  consent  if  they  are  approved  by 
the  board. 

6403.  (a)  No  person  under  the  jurisdiction  of,  or  under  the 
custody  of  the  Department  of  Corrections  or  the  Youth  Authority, 
shall  be  allowed  to  be  the  subject  of  medical  research  or  experimenta- 
tion without  his  own  written  informed  consent  and  the  approval  of  the 
board. 

(b)  The  board  shall  approve  or  deny  requests  of  the  Depart- 
ment of  Corrections  or  the  Youth  Authority  to  perform  medical  re- 
search or  experimentation  with  prisoners. 

(c)  For  the  purposes  of  the  chapter,  "medical  research  or  ex- 
perimentation" includes,  but  is  not  limited  to,  the  testing  and  use  of 
new  drugs  and  medication,  new  medical  and  surgical  procedures,  or 
exposure  to  certain  substances  and  conditions  for  the  purpose  of  as- 
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certaining  their  effect  on  human  beings.    The  board  shall  define  what 
procedures  are  under  its  purview. 

6404.  For  purposes  of  this  chapter,  "informed  consent"  shall 
include  the  prisoner's  being  given  an  accurate  description  in  writing 
of  the  research,  experimentation,  therapy,  or  treatment  and  its  pos- 
sible effects,  and  an  opportunity  to  discuss  the  matter  with  his  family, 
unethical  incentives.  Such  regulations  shall  include  standards  with  re- 
lation to  the  reimbursement  of  prisoners  involved  in  research,  experi- 
mentation, treatment,  or  therapy.  The  regulations  shall  also  include 
guidelines  with  respect  to  the  relation  of  the  nature  of  any  behavior 

6405.  The  board  may  inspect  all  correctional  facilities,  or  fa- 
cilities of  the  Department  of  Health  where  prisoners  are  assigned,  and 
observe  all  research,  experimentation,  treatment,  or  therapy,  and  may 
investigate  whether  anv  coercion  or  unethical  incentives  have  been  used 
to  encourage  volunteers  for  research,  experunentation,  treatment,  or 
therapy. 

attorney,  physician,  clergymen,  and  members  and  staff  of  the  board. 

6406.  The  board  shall  establish  regulations  defining  coercion  or 
change  sought  by  the  Department  of  Corrections  or  the  Youth  Au- 
thority to  basic  human  rights  of  dignity,  privacy,  and  self-determina- 
rion. 

6407.  The  board  shall  have  the  power  to  do  any  and  all  things 
necessary  or  convenient  to  enable  it  fully  and  adequately  to  perform 
its  duties  and  exercise  the  power  granted  to  it,  including  the  power 
to  issue  subpoenas. 

6408.  Subject  to  the  State  Civil  Service  Act,  the  board  may  hire 
such  clerical  and  technical  persormel  as  is  necessary  to  carry  out  the 
provisions  of  this  chapter. 

6409.  On  or  before  January  1st  of  each  year  the  board  shall  re- 
port on  its  activities  to  the  Legislature. 
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Volunteering  Children:  Parental 

Commitment  of  Minors  to 

Mental  Institutions 

James  W.  Ellis* 

In  most  states/  parents  may  commit  their  children  to  mental  insti- 
tutions without  a  hearing  or  any  other  form  of  judicial  scrutiny.  If 
a  parent  wants  a  child  committed,  and  a  hospital  will  accept  the  child 
as  a  patient,  no  legal  authority  will  hear  the  chUd's  protest.  Moreover, 
the  child-patient  has  no  standing  to  petition  for  release  from  the  insti- 
tution until  he  or  she  reaches  the  statutory  age  of  majority.  Until  that 
time  any  request  for  discharge  must  be  made  by  the  parent.     Thus 


*  Fellow  at  the  Center  for  Law  and  Social  Policy  and  the  Mental  Health  Law 
Project,  Washington,  D.C.;  B.A.,  Occidental  College,  1968;  J.D.,  University  of  Califor- 
nia, Berkeley,  1974. 

I.  This  Article  is  concerned  with  the  commitment  of  minors  by  their  parents 
and  guardians  to  mental  institutions.  The  focus  of  the  discussion  will  be  on  the  com- 
mitment of  mentally  ill  or  emotionally  disturbed  children.  References  and  analogy  to 
the  treatment  of  the  mentally  retarded  will  be  noted. 

The  following  statutes  permit  parents  and  guardians  to  commit  minors  voluntarily 
to  mental  institutions: 

Alas.  Stat.  §  47.30.020  (1970);  Ariz.  Rev.  Stat.  §§  36-502,  36-504  (Supp. 
1973);  Ark.  Stat.  Ann.  §  59-405  (1971);  Cal.  Welf.  &  InsTns  Code  §  6000  (West 
1972);  Colo.  Rev.  Stat.  §  71-1-2  (1963);  Conn.  Gen.  Stat.  Ann.  §  17-187  (Supp. 
1972),  §  17-234  (1960);  D.C.  Code  Ann.  §§  21-511,  21,512  (1973);  Fla.  Stat.  Ann. 
§  394.465  (1973);  Ga.  Code  Ann.  §  88.503.1,  .2  (1971);  Hawaii  Rev.  Stat.  §  334- 
52  (1968);  Idaho  Code  Ann.  §§  66-318,  66-320  (1973);  III.  Stat.  Ann.  ch.  9iy2, 
§  5-2  (Smith-Hurd  Supp.  1973);  Indiana  Stat.  Ann.  §  22-1205  (Supp.  1973);  Kan. 
Stat.  Ann.  §§  59-2905  to  59-2907  (Supp.  1973);  Ky.  Rev.  Stat.  Ann.  §  202.015 
(1972);  Me.  Rev.  Stat.  Ann.  tit.  34,  §  2290  (Supp.  1973);  Md.  Ann.  Code  art.  59, 
§  11(g)  (1972);  Mass.  Gen.  Laws  Ann.  ch.  123,  §§  10,  11  (Supp.  1973);  Mich. 
CoMP.  Laws  Ann.  330.19a  (Supp.  1973);  Ann.  Mo.  Stat.  §§  202.783,  202.790 
(1972);  Mont.  Rev.  Codes  Ann.  §  38-406.2  (Supp.  1973);  Nev.  Rev.  Stat.  tit.  39, 
§  433.665  (1973);  N.H.  Rev.  Stat.  Ann.  1964  §§  135:22,  135:22-a  (Supp.  1972); 
N.J.  Stat.  Ann.  §§  30:4-46,  30:4-48  (Supp.  1973);  N.M.  Stat.  1953  Ann.  §§  34-2- 
2,  34-2-4(2)  (1953);  N.Y.  Mental  Hygiene  Law  §  31.13  (McKinney  Supp.  1973); 
N.D.  CENTimY  Code  Ann.  §§  25-03-01,  25-03-06(2)  (1970);  Ohio  Rev.  Code  Ann. 
§  5122.02  (Supp.  1973),  §  5122.03(A)(2)  (1970);  Okla.  Stat.  Ann.  tit.  43A,  §  184 
(Supp.  1973);  Ore.  Rev.  Stat.  §  426.220  (1973);  Pa.  Stat.  Ann.  tit.  50,  §§  4402, 
4403  (1969);  Code  of  Laws  of  S.C.  1962  §  32-951  (Supp.  1973);  Tenn.  Code  Ann. 
§  33-601  (Supp.  1973);  Utah  Code  Ann.  1953  §  64-7-29  (1961);  Va.  Code  Ann. 
§  37.1-65  (Supp.  1973);  Rev.  Code  Wash.  Ann.  §§  72.23.070  (Supp.  1973);  W.  Va. 
Code  Ann.  §§  27-4-1,  27-4-3  (Supp.  1973);  Wis.  Stat.  Ann.  §§  51.10  (1957);  Wyo. 
Stat.  §§  25-54  (Supp.  1973).  Challenges  to  some  of  these  statutes  are  discussed 
infra,  at  notes  43-51,  and  331-342. 
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the  minor  admitted  to  a  mental  hospital  on  application  of  a  parent  is 
denied  access  to  virtually  all  procedural  protections — notice,  hearing, 
appellate  review,  and  habeas  corpus — rights  afforded  all  other  patients 
institutionalized  against  their  wiU. 


Development  of  Commitment  Practices  in  the 
United  States^ 

During  the  colonial  and  early  national  periods,  allegedly  insane 
persons  were  incarcerated  in  jails  and  hospitals.  Danger  of  injury  to 
themselves  or  to  the  public  furnished  the  legal  grounds  for  commit- 
ment. Judicial  reference  to  therapeutic  considerations  as  grounds  for 
commitment  appeared  first  in  the  case  of  In  re  Joseph  Oakes.^  In 
this  1845  Massachusetts  case.  Chief  Justice  Shaw  endorsed  the  idea 
of  involuntary  commitment  for  the  patient's  benefit.*  His  suggestion, 
however,  was  ignored  by  legislatures  for  a  quarter  of  a  century.  In 
1869,  Isaac  Ray,  the  leading  American  psychiatrist  of  his  time,  called 
for  legislation  to  estabhsh  procedures  and  legal  bases  for  commitment, 
arguing  that  the  common  law  decisions  were  confused  and  led  to  in- 
consistent results.^     He  urged  that  new  legislation  be  drafted  to  meet 

Delaware  and  Texas  require  the  child's  consent  for  hospitalization.  Del.  Code 
Ann.  tit.  16,  §  5123(a)(c)  (Supp.  1970);  Tex.  Civ.  Stat.  Ann.  §  5547-23  (1958). 
Mississippi  and  South  Dakota  have  no  provision  for  voluntary  hospitalization,  and 
Vermont  specifically  excludes  children  from  its  voluntary  commitment  provision.  Vt. 
Stat.  Ann.  tit.  18,  §  7503.  Release  of  a  child  may  be  contingent  on  the  consent  of 
a  parent  or  guardian.  Id.  at  §  8001.  The  statutes  of  six  states  make  no  mention  of 
age  distinctions  among  voluntary  patients.  Code  of  Alabama  Recompiled  1958  tit. 
45,  §  205  (Supp.  1971);  Iowa  Code  Ann.  §  229.41  (1969);  La.  Rev.  Stat.  Ann. 
28:51  (1969);  Minn.  Stat.  Ann.  §  253A.03  (Supp.  1974)  (Until  amended,  effective 
Jan.  1,  1974,  the  Minnesota  statute  specifically  required  consent  of  the  minor  and  par- 
ent or  guardian.  Minn.  Stat.  Ann.  §  253A.03  (1971));  Rev.  Stat.  Neb.  §  83-324 
(1971);  Gen.  Stat.  N.C.  §   122-56.3  (1974);  Gen.  Laws  R.L  §  26-2-18  (1968). 

The  assistance  of  Miriam  Rokeach  in  locating  these  statutes  is  gratefully  acknowl- 
edged. 

2.  This  subsection  presents  only  a  few  incidents  in  the  history  of  civil  commit- 
ment in  this  country.  For  a  more  thorough  treatment  of  this  subject  see  A.  Deutsch, 
The  Mentally  III  in  America  (2d  ed.  1949).  During  the  last  decade,  historians 
have  devoted  increasing  attention  to  the  history  of  mental  illness  and  its  treatment  in 
American  history.  See,  e.g.,  N.  Dain,  Concepts  of  Insanity  in  the  United  States, 
1789-1865  (1964);  G.  Grob,  Mental  Institutions  in  America:  Socl\l  Policy  to 
1875  (1973)  (the  first  of  two  projected  volumes);  G.  Grobs  The  State  and  the  Men- 
tally III:  A  Hjstory  or  Worcester  State  Hospital  in  Massachusetts,  1830-1920 
(1966);  D.  Rothman,  The  Discovery  of  the  Asylum:  Social  Order  and  Disorder 
IN  the  New  Republic  (1971). 

3.  8  Law  Rptr.  122  (Sup.  Jud.  Ct.  Mass.  1845)  cited  in  N.  KrmuE,  The  Right 
To  Be  Different;   Deviance  and  Enforced  Therapy  66  n.62  (1971). 

4.  N.  Kittrie,  The  Right  to  be  Different:  Deviance  and  Enforced  Ther- 
apy 66  (1971). 

5.  Ray,  Confinement  of  the  Insane,  3  Am.  L.  Rev.  193  (1869). 
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three  objectives:  1)  prompt  treatment  beneficial  to  the  patient,  2) 
protection  of  the  privacy  of  those  involved  in  commitment,  and  3)  pro- 
tection of  individuals  from  wrongful  imprisonment."  When  the  stat- 
utes were  subsequently  drafted,  many  of  them  placed  the  strongest 
emphasis  on  Ray's  third  objective.  This  was  due,  in  part,  to  the  highly 
publicized  case  of  Mrs.  Dorothy  Packard. 

Mrs.  Packard's  husband,  a  Calvinist  preacher,  had  her  committed 
in  1860  after  she  publicly  disagreed  with  his  theological  views.  Upon 
release,  she  became  an  energetic  crusader  for  the  rights  of  asylum  in- 
mates. She  won  passage  of  statutes  providing  jury  trials  for  every  pa- 
tient already  committed  (in  Illinois),  recognizing  the  right  to  express 
insane-sounding  opinions  without  fear  of  resulting  commitment,  (in 
Massachusetts),  and  establishing  visiting  committees,  including  female 
representation,  to  inspect  insane  asylums  (in  Iowa  and  Maine).  In 
Washington,  D.C.  she  lobbied  for  congressional  legislation  to  protect 
the  postal  rights  of  mental  patients.  She  wrote  and  published  Mod- 
ern Persecution,  or  Insane  Asylums  Unveiled,  in  seven  volumes. 
Mrs.  Packard's  case  and  Charles  Reade's  1863  novel  Hard  Cash,  in 
which  the  young  hero  was  conmiitted  by  business  associates  seeking 
his  modest  fortune,  created  support  for  legislation  safeguarding  the 
rights  of  persons  faced  with  commitment  proceedings.'' 

Prior  to  the  growth  of  this  sentiment,  procedural  requirements 
had  been  aimed  primarily  at  excluding  paupers  and  vagabonds  from 
institutions,  rather  than  at  protecting  sane  persons  from  wrongful  com- 
mitment.^ But  in  the  late  nineteenth  century,  the  specter  of  "inno- 
cent"^ persons  being  railroaded  into  hospitals  spurred  the  passage  of 
restrictive  commitment  statutes.^"  These  laws  typically  tightened  the 
definition  of  those  who  could  be  committed,  and  often  provided  pro- 
cedural safeguards  such  as  the  right  to  jury  trial  in  commitment  pro- 
ceedings. 

A  reaction  against  these  statutes  occurred  in  the  1940's  and 
1950's,  after  psychiatry  had  finally  attained  stature  as  a  profession. 

6.  Id.  at  208. 

7.  Comment,  Analysis  of  Legal  and  Medical  Considerations  in  Commitment  of 
the  Mentally  III,  56  Yale  L.J.  1178,  1192  n.61  (1947)  [hereinafter  cited  as  Yale 
Comment].  See  also,  Dewey,  The  Jury  Trial  Law  for  Commitment  of  the  Insane  in 
Illinois  (1867-1893),  and  Mrs.  E.  P.  W.  Packard,  Its  Author,  69  Am.  J.  Insanity  571 
(1913). 

8.  N.  KiTTRiE,  supra  note  4,  at  64. 

9.  The  recurrent  use  of  the  term  "innocent"  in  the  literature  to  describe  sane 
persons  is  a  puzzling  phenomenon.  For  a  discussion  of  innocence  as  a  key  to  the  self- 
image  of  those  who  are  mentally  ill,  see  R.  May,  Power  and  Innocence  (1972). 

10.  N.  KiTTRiE,  supra  note  4,  at  64.  Besides  prescribing  extremely  formal  pro- 
cedures, these  laws  also  had  the  effect  of  protecting  hospital  officials  from  charges  of 
malfeasance  and  wrongful  detention.    Id. 
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Psychiatrists  argued  that  it  was  countertherapeutic  to  subject  the  men- 
tally ill  to  humiliating  and  disturbing  judicial  hearings  in  which  rela- 
tives and  friends  testified  for  commitment. ^^  Both  psychiatrists  and 
legal  scholars  argued  that  commitment  laws  created  cumbersome  and 
formalistic  mechanisms  ill-suited  to  the  needs  of  the  mentally  ill  and 
the  standards  of  modern  psychiatric  practice.  While  arguing  for  statu- 
tory change,  scholars  dismissed  popular  fears  of  railroading  as  "the 
fancies  of  novelists  and  the  delusions  of  the  less  than  sane,"^-  and  sug- 
gested that  society's  obsession  with  the  possibility  of  wrongful  commit- 
ments was  "a  defense  mechanism  to  rationalize  our  wretched  neglect 
of  those  actually  mentally  ill."^^  An  influential  Comment  argued  that 
the  issues  of  legal  competence  and  commitment  had  been  confused, 
leading  to  a  situation  in  which  procedural  rights,  appropriately  applied 
to  protect  the  patient's  property  interests,  were  being  inappropriately 
applied  to  the  issue  of  commitment,  which  involved  no  "civil  rights," 
only  the  question  "whether  a  mentally  sick  person  should  be  hospital- 
ized."^* This  movement  for  due  process  standards  less  rigorous  than 
those  applied  in  criminal  cases  led  to  statutory  changes  in  many  states 
including  the  abolition  of  jury  trials  and  possible  waiver  of  rights  to 
notice  and  to  be  present  at  the  commitment  hearing  when  the  exercise 
of  those  rights  would  be  upsetting  to  the  patient.  There  occurred  a 
general  shifting  of  the  power  to  commit  from  judges  to  psychiatrists.^^ 

Two  conflicting  values  have  dominated  the  debate  on  commit- 
ment laws:  the  fear  of  wrongfully  committing  sane  persons,  and  the 
desire  to  streamline  commitment  procedures  in  the  interest  of  protect- 
ing the  therapeutic  process.  Each  viewpoint  carries  enormous  emo- 
tional weight,  and  adherents  on  both  sides  are  not  particularly  happy 
with  the  involuntary  commitment  statutes  now  in  force  in  most  states.'*" 
There  is  one  development,  however,  which  has  been  greeted  enthusi- 
astically by  proponents  of  both  viewpoints — the  trend  toward  increas- 
ing voluntary  admissions  to  mental  hospitals. ^^    This  phenomenon  has 

11.  For  a  discussion  of  this  issue,  see  text  accompanying  notes  255-264  infra. 

12.  Kadish,  A  Case  Study  in  the  Signification  of  Procedural  Due  Process — Insti- 
tutionalizing the  Mentally  III,  9  W.  Pol.  Q.  93,  103  (1956). 

13.  Curran,  Hospitalization  of  the  Mentally  III,  31  N.C.L.  Rev.  274,  293 
(1953). 

14.  Yale  Comment,  supra  noKt  1,3X^9,9-90. 

15.  Some  of  these  statutes  have  been  declared  unconstitutional  as  violative  of  the 
due  process  clause  of  the  fourteenth  amendment.  See,  e.g..  State  ex  rel.  Fuller  v.  Mul- 
linex,  364  Mo.  858,  269  S.W.2d  72  (1954). 

16.  N.  KiTTRiE,  supra  note  4,  at  83. 

17.  The  first  voluntary  admission  statute  was  passed  by  Massachusetts  in  1881. 
Yale  Comment,  supra  note  7,  at  1201.  As  early  as  1924,  a  major  psychiatric  journal 
had  published  an  article  advocating  voluntary  admission  laws.  Overholser,  The  Volun- 
tary Admission  Law:  Certain  Legal  and  Psychiatric  Aspects,  3  Am.  J.  Psychiatry  475 
(1924).     By  1939,  32  states  had  voluntary  statutes,  and  by  1947,  ten  more  states  had 
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been  hailed  by  the  "streamlining"  advocates  because  it  requires  no  le- 
gal procedure  at  all  for  a  large  and  increasing  number  of  patients,  and 
by  the  "anti-railroading"  advocates  because  it  is  presumed  that  rail- 
roaded persons  would  not  consent  to  admit  themselves  voluntarily.^'* 
Voluntary  admissions  also  allow  treatment  of  mental  illness  at  its  ear- 
liest stages,  before  statutory  requirements  for  involuntary  commitment 
are  met,  and  before  relatives  feel  forced  to  take  the  drastic  step  of 
seeking  commitment.  A  person  who  voluntarily  seeks  hospitalization 
is  also  considered  a  more  promising  candidate  for  treatment  since  he 
or  she  has  evidenced  a  desire  to  "get  better."  Finally,  voluntary  ad- 
mission is  desirable  because  it  does  not  immediately  place  the  patient 
in  an  adversary  relationship  with  his  family  and  with  those  who  are 
about  to  provide  treatment.'^ 

n 

Voluntary  Commitment  of  Juveniles 

In  most  states  the  new  voluntary  admission  statutes  did  not  in- 
clude separate  provisons  for  juveniles.  As  late  as  1952,  only  nine 
states  had  laws  allowing  parents  to  voluntarily  commit  their  children.-" 
The  Draft  Act  Governing  Hospitalization  of  the  Mentally  111  promul- 
gated by  the  National  Institute  of  Mental  Health^^  encouraged  the 
trend,  and  today  most  states  permit  "voluntary"  commitment  of  chil- 
dren by  their  parents. ^^  The  widespread  adoption  of  these  laws  hrs 
been  accompanied  by  an  increase  in  the  number  of  young  mental  pa- 
adopted  them.  Yale  Comment,  supra  note  7,  at  1201.  After  promulgation  of  a  Draft 
Act  Governing  Hospitalization  of  the  Mentally  111  (Public  Health  Service  Publication 
No.  51,  1951)  [hereinafter  cited  as  Draft  Act],  by  the  National  Institute  of  Mental 
Health  in  1951,  almost  every  state  had  some  form  of  voluntary  admission  law.  See 
note  1  supra.  Among  its  other  provisions,  the  Draft  Act  outlined  a  set  of  procedures 
to  be  followed  in  the  hospitalization  of  voluntary  patients — both  adult  and  juvenile. 

18.  Kittrie  notes  that  the  distinction  between  voluntary  and  involuntary  patients 
may  be  less  than  clear  in  many  cases.  N.  Kittrie,  supra  note  4  at  72.  See  also  Gilboy, 
'■Voluntary"  Hospitalization  of  the  Mentally  III,  66  Nw.  U.L.  Rev.  429  (1971).  See 
text  accompanying  notes  28-3 1  infra. 

19.  Proponents  perceived  one  disadvantage  with  voluntary  admission  schemes: 
The  patient,  once  admitted,  might  become  restless  or  dissatisfied  and  walk  out  before 
treatment  had  begun.  As  a  result,  most  states  adopted  statutes  providing  that  patients 
admitted  voluntarily  could  be  held  in  the  hospital  for  a  specified  period  of  time  after 
giving  notice  of  their  intention  to  withdraw  from  the  institution.  E.g.,  Conn.  Gen. 
Stat.  Ann.  §  17-187  (1972)  (ten  day  requirement).  Thus,  an  adult  voluntary  patient 
who  wishes  to  be  released  makes  the  request  in  the  form  of  a  "ten  day  notice."  Under 
current  statutes,  juveniles  can  be  released  only  after  their  parents  have  submitted  such 
a  notice.    Id. 

20.  Weihofen,  Hospitalizing  the  Mentally  III,  50  Mich.  L.  Rev.  837,  855-56  n.45 
(1952). 

21.  See  note  17  supra. 

22.  See  note  1  supra. 
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tients.  For  example,  in  1954  the  proportion  of  the  California  state 
hospital  population  under  the  age  of  21  was  1.3  percent;  in  1969,  pa- 
tients under  21  constituted  9.2  percent  of  the  hospital  population.^' 
Nationally,  the  number  of  hospitalized  middle-aged  patients  has  been 
decreasing  while  the  number  of  patients  between  ages  15  and  24  has 
increased,  the  number  of  patients  under  age  15  increasing  most 
sharply.^* 

While  research  is  not  available  to  demonstrate  the  precise  rela- 
tionship between  hospitalization  rates  and  the  availability  of  voluntary 
commitment  procedures,  it  seems  reasonable  to  conclude  that  the 
safeguards  afforded  adults  who  face  commitment  play  a  role  in  reduc- 
ing the  number  of  older  persons  so  committed.  Conversely,  the  ease 
with  which  parents  can  commit  their  children  may  well  be  related  to 
the  increasing  number  of  young  people  in  mental  hospitals.  At  the 
very  least,  the  "voluntary"  commitment  of  children  by  their  parents 
has  created  a  large^^  class  of  patients  who,  unlike  involuntary  patients, 
are  unable  to  seek  release,  and  who,  unlike  adult  voluntary  patients, 
lack  the  opportunity  to  leave. ^^ 

A.     The  Distinctions  Between  Voluntary  and 
Involuntary  Commitment 

Despite  alleged  therapeutic  advantages,^''  several  authors  have 
questioned  whether  there  is  any  difference  in  fact  between  a  patient 

23.  Cal.  Assembly  Select  Comm.  on  Mentally  III  and  Handicapped  Chil- 
dren, Report  on  Services  for  the  Handicapped  and  Mentally  Disordered  Chil- 
dren 146  (1970). 

24.  Harris,  Mental  Illness,  Due  Process  and  Lawyers,  55  A.B.A.J.  65,  67 
(1969). 

25.  It  is  difficult  to  find  accurate  figures  for  the  number  of  young  mental  pa- 
tients, and  impossible  to  find  a  breakdown  of  how  they  were  committed.  Perhaps  the 
most  realistic  estimate  of  the  total  figure  is  33,000  children  in  public  and  private  men- 
tal hospitals  and  another  26,000  in  residential  treatment  centers.  Ginsberg,  An  Exam- 
ination of  the  Civil  Rights  of  Mentally  III  Children,  52  Child  Welfare  14,  15  (1973). 

26.  This  paper  will  deal  only  with  juveniles  who  are  admitted  as  voluntary  pa- 
tients, and  will  not  focus  on  the  situation  of  those  children  who  are  involuntarily  com- 
mitted, for  whatever  reason,  under  normal  commitment  procedures.  However,  some 
parents  pass  up  the  easier  voluntary  route.  In  New  York,  for  example,  the  demand 
for  admission  is  so  great  in  some  of  the  children's  units  of  state  hospitals  that  children 
will  not  be  admitted  unless  they  are  judicially  certified  (committed)  when  they  first 
enter.  The  Special  CoMMnrEE  to  Study  Commitment  Procedures  of  the  Asso- 
ciation OF  the  Bar  of  the  City  of  New  York,  Mental  Illness  and  Due  Process 
75  (1962)  [hereinafter  cited  as  New  York  Bar]. 

27.  Some  of  the  advantages  which  have  been  claimed  for  voluntary  admission 
procedures  have  been  discussed  above.  See  text  at  notes  16-19,  supra.  Proponents 
also  argue  that  nurses  and  attendants  often  find  voluntary  patients  more  attractive  than 
those  involuntarily  committed.  Since  voluntary  patients  are  thought  to  have  recognized 
the  need  for  treatment  and  initiated  the  process,  they  are  considered  easier  to  work 
with.     These  staff  attitudes  can  have  a  positive  impact  on  a  patient's  self-image  and 
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who  is  voluntarily  admitted  and  one  who  is  involuntarily  committed. 
A  voluntary  patient  may  have  agreed  to  hospitalization  because  of  ths 
threat  of  involuntary  proceedings,  family  pressure,  or  exploitation  of 
his  or  her  lack  of  information.^*  Discussing  the  attorney's  function 
in  commitment  cases,  Professor  Fred  Cohen  argues  that  one  cannot 
take  the  passivity  commonly  observed  in  prospective  patients  "to  be 
a  meaningful  acceptance  of  commitment."^''  Thomas  Szasz,  noting 
that  voluntary  patients  can  be  held  against  their  will  for  the  length 
of  a  statutory  notice  period — during  which  time  they  can  be  converted 
to  involuntary  status  by  the  initiation  of  commitment  proceedings, 
concludes  that  "[t]ruly  voluntary  hospitalization  is  virtually  nonexis- 
tent in  public  mental  institutions  in  the  United  States."^"  Professor 
Nichols  Kittrie  casts  further  suspicion  upon  the  distinction  by  noting 
that  a  patient  committed  involuntarily  may  not  have  been  subjected  to 
any  compulsion,  nor  objected  to  the  commitment;  involuntary  commit- 
ment may  simply  imply  a  lack  of  voUtion  on  the  part  of  the  patient.""^ 
It  has  been  suggested  that  the  term  "non-protesting  admission"  more 
accurately  describes  the  situation  of  a  person  who  neither  seeks  nor 
opposes  hospitaUzation. 

Important  differences  in  the  rights  a  patient  enjoys  do  depend 
on  which  side  of  this  distinction  he  or  she  falls.  The  first  of  these 
differences  is  the  level  of  mental  illness  which  will  bring  about  hospi- 
talization. Under  most  statutes,  a  voluntary  patient  may  be  admitted  if 
he  or  she  and  the  admitting  physician  agree  that  hospitalization  would 
be  beneficial.  A  more  rigorous  standard,  dangerousness  to  oneself  or 
to  others,  is  sometimes  applied  in  cases  of  involuntary  commitment.^- 
Necessary  and  desired  treatment  should  not  be  denied  a  person  just 
because  he  or  she  is  not  ill  enough  to  be  involuntarily  committed.  Nor 
should  relatives  or  the  state  have  the  power  to  commit  a  person  be- 
cause treatment  might  be  beneficial. 

It  has  been  suggested  that  commitment  statutes  should  contain 
two  different  standards  to  govern  these  disparate  circumstances: 

on  the  success  of  his  or  her  treatment.  Denzin  and  Spitzer,  Patient  Entry  Patterns 
in  Varied  Psychiatric  Settings,  50  Mental  Hygiene  257  (1966).  For  these  reasons, 
the  law  has  been  urged  to  encourage  voluntary  admissions,  and  hospital  personnel  who 
refuse  to  accept  voluntary  patients  have  been  vigorously  criticized.  Blackley,  Judicial 
Intervention  as  a  Psychiatric  Thearpy  Tool,  15  Clev.-Mar.  L.  Rev.  506,  513  (1966); 
New  York  Bar,  supra  note  26,  at  75  n.26. 

28.  Roth,  Cut  Through  the  Looking  Glass,  3  Rough  Times  9  (Nov.  1972). 

29.  Cohen,  The  Function  of  the  Attorney  and  the  Commitment  of  the  Mentally 
III,  44  Tex.  L.  Rev.  424,  447  (1966). 

30.  T.  Szasz,  Law,  Liberty,  and  Psychiatry  40,  83  (1963). 

31.  N.  Kittrie,  supra  note  4,  at  72. 

32.  Some  states  allow  the  involuntary  commitment  of  persons  in  need  of  treat- 
ment, whether  dangerous  or  not.    See  text  accompanying  notes  366-67  infra. 
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Cure  is  at  best  difficult  with  an  unwilling  patient.  Compulsory  proc- 
ess must  be  reserved  only  for  those  who  pose  a  likelihood  of  danger 
to  life  or  property.  Although  the  need  for  early  treatment,  before  an 
individual  becomes  a  source  of  danger,  is  acknowledged,  such  treat- 
ment should  be  accomplished  through  the  encouragement  of  truly 
volimtary  hospitalization  or  ambulatory  treatment  in  community  clin- 
ics.^^ 

Given  these  assumptions,  it  is  difficult  to  argue  that  minors  should  not 
be  allowed  to  initiate  their  own  treatment.  But  under  voluntary  ad- 
mission statutes,  even  a  minor  meeting  the  lower  voluntary  admission 
standard  may  only  seek  care  through  parental  application. 

Another  important  legal  implication  of  the  voluntary-involuntary 
distinction  is  the  right  of  voluntary  patients  to  be  released  after  giving 
the  statutorily  required  notice.^*  Voluntary  adult  patients  who  have 
given  notice  cannot  be  detained  unless  hospital  officials  convince  a 
court  that  the  patient  meets  the  standards  for  involuntary  commitment. 
An  involuntarily  committed  adult  patient  may  seek  release  in  the 
courts  through  habeas  corpus  or  through  the  periodic  review  of  com- 
mitments which  is  required  by  some  statutes.^'  Here,  as  in  juvenile 
court  waiver  proceedings,  "the  child  receives  the  worst  of  both 
worlds."^*  The  child  carmot  give  notice  of  an  intention  to  leave  with- 
out approval  of  the  parents  who  sought  the  initial  commitment,  and 
there  are  no  legal  grounds  upon  which  to  challenge  hospitalization  un- 
less the  voluntary  commitment  statutes  themselves  are  challenged. 
Short  of  bringing  suit  on  constitutional  grounds  or  seeking  favorable 
statutory  construction,  the  juvenile  patient  who  seeks  discharge  has  no 
recourse  except  to  those  who  agreed  to  the  original  hospitalization — 
parents  and  hospital  authorities."  Here  the  child's  position  bears  no 
resemblance  to  that  of  either  the  adult  voluntary  or  involuntary  patient; 
rather,  it  is  uniquely  restrictive. 

Some  statutes  provide  rights  to  involuntary  patients  which  are 
denied  to  voluntary  patients,  including  juveniles.  New  York's  law 
provides  that  involuntary  patients  are  entitled  to  automatic  periodic 


33.  N.  KriTRiE,  supra  note  4,  at  100-01.  See  also  Comment,  Hospitalization  of 
the  Mentally  Disabled  in  Pennsylvania:  The  Mental  Health-Mental  Retardation  Act 
of  1966,  71  Dick.  L.  Rev.  300,  307  (1967)  [hereinafter  cited  as  Dickinson  Comment]. 

34.  See  note  19  supra. 

35.  Most  periodic  review  statutes  place  the  burden  of  proof  on  the  hospital  to 
show  the  need  for  continued  hospitalization,  but  a  few  are  modelled  on  habeas  corpus 
proceedings,  and  place  the  burden  on  the  patient  to  show  sanity  and  harmlessness.  B. 
Ennis  &  L.  SiEGEL,  The  Rights  of  Mental  Patients  46  (1973).  See  also  text  at 
notes  359-60  infra. 

36.  Kent  v.  United  States,  383  U.S.  541,  556  (1966). 

37.  Dickinson  Comment,  supra  note  33,  at  313. 
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review  of  their  commitment.^^  In  addition,  the  Mental  Health  Infor- 
mation Service^^  is  notified  of  each  patient's  commitment  and  is 
charged  to  study  and  review  both  admission  and  retention.  The  stat- 
ute does  not  extend  these  rights  to  voluntary  patients.  With  In  re 
Buttonow,*°  New  York's  highest  court  held  that  a  patient  who  had 
been  transferred  from  involuntary  to  voluntary  status  by  hospital  au- 
thorities was  deprived  of  both  due  process  and  equal  protection,  and 
was  therefore  entitled  to  a  hearing  on  her  suitability  to  be  a  voluntary 
patient.  Believing  in  the  benefits  of  voluntary  hospitalization,  the 
court  stopped  short  of  calling  all  such  transfers  unconstitutional.  Still, 
the  majority's  language  and  construction  of  the  statute  suggest  that 
similar  voluntary-involuntary  discriminations  may  be  suspect: 

"A  narrow,  illiberal  reading  of  the  statute  would  leave  a  voluntary 
patient  without  a  disinterested  review  of  his  detention,  would  deprive 
him  of  judicial  and  other  valuable  protections  afforded  involuntary 
patients  and,  by  reason  of  that,  deny  him  constitutional  rights  to 
which  he  is  entitled."*^ 

But  tens  of  thousands  of  children  "voluntarily  committed"  face  these 
very  disabilities. 

B.     Legal  Challenges  to  Juvenile  Voluntary  Status 

Juveniles  admitted  to  hospitals  by  their  parents  under  voluntary 
admission  statutes  have  the  rights  of  neither  voluntarily  nor  involun- 
tarily committed  adult  patients.*"  Before  proceeding  to  further  analy- 
sis of  what  their  legal  status  is  and  what  it  should  be,  notice  will  be 
taken  of  recent  challenges  to  voluntary  juvenile  admissions.  Recently, 
legal  challenges  have  begun  to  exact  some  recognition  of  children's 
rights. 

38.  N.Y.  Mental  Hygiene  Law  §  31.35  (McKinney  Supp.  1974). 

39.  Note,  The  New  York  Mental  Health  Information  Service,  67  CoLUM.  L.  Rev. 
672  (1%7).  See  Litwack,  The  Role  of  Counsel  in  Civil  Commitment  Proceedings: 
Emerging  Problems,  62  Calif.  L.  Rev.  816  (1974)  (this  issue). 

40.  23  N.Y.Zd  385,  244  N.E.2d  677,  297  N.Y.S.2d  97  (1968). 

41.  Id.  at  393,  244  N.E.2d  at  681,  297  N.Y.S.2d  at  103. 

42.  In  view  of  the  lack  of  juvenile  patients'  rights  generally,  mention  should  be 
made  of  one  statute  which  purports  to  give  special  treatment  to  young  patients.  When 
Pennsylvania  revised  its  commitment  statute  in  1966,  it  removed  a  section  of  the  1951 
Act  which  provided  that  a  juvenile  voluntary  patient  could  not  be  held  more  than  30 
days  without  obtaining  a  court  order.  Pa.  Stat.  Ann.  tit.  50,  §  1164(a)(1)  (Supp. 
1965).  While  the  new  Act  has  no  such  provision,  it  does  provide  that  the  voluntary 
patient  who  is  a  minor  is  to  be  advised  every  60  days  that  he  is  a  volimtary  patient. 
Adult  patients  are  not  so  advised.  Mental  Health  Act  of  1966,  §  402(d).  One  author 
has  noted  the  absurdity  of  informing  juvenile  patients  (who  cannot  leave  without  paren- 
tal application)  of  their  "right  to  leave,"  while  not  so  informing  adult  patients,  who 
are  free  to  leave.    Dickinson  Comment,  supra  note  33,  at  314. 
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In  In  re  Lee*^  the  Dlinois  voluntary  admission  statute**  was  chal- 
lenged on  due  process  and  equal  protection  grounds.  Plaintiffs  were 
wards  of  juvenile  court,  having  previously  been  adjudicated  neglected, 
and  the  state,  acting  in  local  parentis,*^  had  the  children  admitted  to 
hospitals.  The  court  did  not  reach  the  constitutional  arguments  of 
plaintiffs,  but  construed  the  statute  to  permit  juvenile  patients  to  seek 
and  obtain  their  own  release  without  parental  consent. 

A  Connecticut  court  recently  reached  a  similar  result  in  the  case 
of  Melville  v.  Sabbatino.*^  The  court  held  that  since  persons  between 
the  ages  of  16  and  18  could  apply  for  their  own  hospitalization  and 
release  under  Connecticut's  statute,  logic  required  that  persons  in  that 
age  group  have  the  right  to  sign  themselves  out  of  a  hospital  even 
if  their  parents  had  signed  them  in.*''  While  the  Melville  holding  is 
limited  to  the  release  of  emancipated  16-  and  17-year-olds  under  the 
state  statute,  the  court's  opinion  makes  clear  that  even  the  commitment 
of  unemancipated  minors  by  their  parents  would  be  subject  to  the  due 
process  requirements*^  of  In  re  Gault.*^ 

Tennessee's  statute  permitting  the  voluntary  commitment  of  men- 
tally retarded  children  by  their  parents  was  recently  struck  down  by 
a  three-judge  federal  court.  In  Saville  v.  Treadway,^^  the  court  noted 
the  possible  conflict  of  interest  between  the  parents  and  the  mentally 
retarded  child,  and  held  that  the  lack  of  procedural  safeguards  in  the 
juvenile  voluntary  commitment  procedure  violated  the  due  process 
clause  of  the  fourteenth  amendment.  ^^ 

43.  No.  68  (JD)  1362  (Cook  County  Cir.  Ct.,  Juv.  Div.,  111.  Feb.  29,  1972)  ab- 
stracted in  6  Clearinghouse  Rev.  284  (Aug.-Sept.  1972).  No.  68  (JD)  1362  (Cook 
County  Cir.  Ct.,  Juv.  Div.,  III.  Aug.  24,  1972)  (ordering  the  preparation  of  plans  for 
placement  of  discharged  children  and  requiring  monthly  reports  evaluating  each  ward's 
progress)  abstracted  in  6  CLEARn^JCHOUSE  Rev.  575  (Jan.  1973). 

44.  III.  Rev.  Stat.  ch.  9iy2,  §§  5-1  through  5-3  (1969). 

45.  While  this  fact  may  have  blunted  potential  family-privacy  arguments  in  de- 
fense of  the  statute,  it  did  not  figure  overtly  in  the  argument  or  decision  of  the  case. 

46.  30  Conn.  Supp.  320  (Super.  Ct.  1973),  also  reported  at  42  U.S.L.W.  2242 
(Nov.  6,  1973). 

47.  30  Conn.  Supp.  at  325. 

48.  Id.  at  322. 

49.  387  U.S.  1  (1967).  Similar  constitutional  issues  have  been  raised  against 
Pennsylvania's  voluntary  juvenile  commitment  provisions  in  Hartley  v.  Haverford  State 
Hospital,  a  class  action  brought  on  behalf  of  a  number  of  juvenile  patients,  in  which 
a  three-judge  federal  court  is  being  asked  to  find  that  the  commitment  and  release  pro- 
visions of  the  statute  deprive  young  patients  committed  by  their  parents  of  both  due 
process  and  equal  protection.  No.  72-2272  (E.D.  Pa.,  filed  November  16,  1972).  TTie 
complaint  and  plaintiffs'  memorandum  of  points  and  authorities  are  cited  at  6  Clear- 
inghouse Rev.  640  (Feb.  1973). 

50.  —  F.  Supp.  —  (M.D.  Tenn.,  Civil  Action  No.  6969,  March  8,  1974). 

51.  While  Saville  dealt  with  the  commitment  of  mentally  retarded  children,  the 
constitutional  issues  do  not  differ  greatly  from  those  presented  by  the  case  of  parental 
commitment  of  mentally  ill  juveniles. 
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Challenges  to  statutes  providing  for  the  voluntary  commitment  of 
juveniles  by  their  parents  are  likely  to  increase  in  the  near  future. 
Courts  have  shown  great  interest  in  both  juvenile  rights^'  and  the 
rights  of  mental  patients"  in  recent  years;  the  confluence  of  these  two 
concerns  makes  this  a  likely  setting  for  judicial  scrutiny.  Given  the 
artificiality  of  the  voluntary-involuntary  distinction,  and  the  fact  that 
children  are  denied  the  rights  of  both  adult  classes,  convincing  argu- 
ments will  have  to  be  advanced  in  defense  of  a  system  which  allows 
juvenile  patients  so  few  civil  liberties.^*  The  remaining  sections  of 
this  Article  will  examine  some  important  considerations  regarding 
the  juvenile  commitment  system,  and  propose  an  alternative  statutory 
framework  in  which  young  people  are  accorded  a  larger  role  in  the 
commitment  decisions  which  affect  their  own  lives.  Attention  will 
be  focused  upon  the  roles  of  parent,  psychiatrist,  child,  and  attorney. 

m 

The  Parent:  Emerging  Limitations  on  the  Parental  Role 
A.     The  Decision  to  Commit 

The  significance  of  the  role  parents  play  in  the  commitment  of 
children  is  difficult  to  overstate:  The  parent  alone  may  seek  hospitali- 
zation and  release  of  the  child.  Presently  the  only  limitation  on  par- 
ental discretion  is  the  requirement  of  concurrence  by  the  conmiitting 
authority,  usually  the  administrator  of  the  hospital  or  the  admitting 
physician.  These  officials  frequently  fail  to  exercise  independent 
judgment,  however,  generally  deferring  to  the  wishes  of  the  parents."' 
Many  institutions  may  investigate  a  proposed  commitment  no  further 
than  the  information  supplied  by  the  fainily  of  the  proposed  patient.''* 

Probably,  few  parents  are  guilty  of  railroading  their  children  into 


52.  E.g..  In  re  Gault,  387  U.S.  1  (1967);  Kent  v.  United  States,  383  U.S.  541 
(1966). 

53.  E.g.,  Jackson  v.  Indiana,  406  U.S.  715  (1972);  Baxstrom  v.  Herold,  383  U.S. 
107  (1966). 

54.  There  are  three  justifications  that  could  be  used  for  forcing  hospitalization 
on  young  patients  who  would  not  be  subject  to  such  commitment  if  they  were  adults. 
( 1 )  Children  are  not  old  enough  to  make  a  mature  judgment  about  whether  they  need 
treatment  or  not,  and  therefore  someone  else  must  make  it  for  them.  (2)  Children 
are  subject  to  the  decisions  made  for  them  by  their  parents,  and  a  commitment  decision 
is  within  the  scope  of  parental  authority.  (3)  Mental  disorders  are  much  more  tract- 
able when  the  patient  is  young,  and  therefore  there  is  a  greater  state  interest  in  forcing 
treatment  on  mildly  ill  young  persons  than  on  mildly  ill  adults. 

55.  See  text  accompanying  notes  132-44. 

56.  Even  where  the  psychiatrist  does  not  make  a  conscious  decision  to  defer  to 
the  family's  judgment,  the  home  atmosphere  influences  the  diagnosis  and  recommenda- 
tion. For  a  discussion  of  the  psychiatrist's  role,  see  text  accompanying  notes  132-64 
infra. 
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asylums  in  the  manner  that  spurred  nineteenth-century  reform  move- 
ments. Still,  the  emergence  of  a  countercultural  lifestyle  among 
young  people  in  recent  years,  and  the  troubled  reaction  of  some  par- 
ents lends  support  to  the  suggestion  that  some  parents  have  resorted 
to  voluntary  commitment  procedures  in  order  to  sanction  behavior  of 
which  they  disapproved.'^  Parents  may  be  confused,  bewildered,  and 
saddened  by  what  they  perceive  as  their  child's  "crazy"  behavior.'^ 
In  individual  cases  there  may  be  some  validity  to  the  parents'  belief 
in  a  connection  between  acceptance  of  countercultural  styles  and  emo- 
tional difficulties,  but  parents'  own  visceral  reaction  to  the  different 
lifestyle  may  color  their  diagnosis.'^  Where  parental  action  does  re- 
sult in  unjustified  commitment,  it  is  probably  not  due  to  malevolence 
or  filial  hatred  but  to  a  feeling  more  akin  to  irritation  or  embarrass- 
ment over  the  child's  unconventional  behavior.®"  The  level  of  irrita- 
tion or  embarrassment  can  become  acute  and  reach  a  level  where  par- 
ents become  desperate.®^ 

Since  parents  make  the  decision  to  commit  their  child  at  a  time 
of  great  emotional  stress,  the  decision  may  be  made  without  a  careful 
consideration  of  possible  alternatives.®^  The  availability  of  alterna- 
tives is  in  large  part  determined  by  the  socioeconomic  status  of  the 

57.  B.  Ennis  &  L.  SiEGEL,  supra  note  35,  at  38. 

58.  These  observations  reflect  the  author's  experience  of  working  with  adolescent 
patients  and  their  parents  at  the  Yale  Psychiatric  Institute,  New  Haven,  Connecticut, 
from  August  1969  to  August  1971.  It  has  been  noted  that  the  motives  of  parents  seek- 
ing the  institutionalization  of  their  retarded  children  include  the  interests  of  other  chil- 
dren in  the  family,  the  mental  and  physical  frustration  of  the  parents,  economic  strain 
resulting  from  caring  for  the  child  at  home,  the  stigma  of  retardation,  hostility  resulting 
from  the  burdens  of  caring  for  the  child,  the  parents'  success-oriented  expectations  of 
the  child,  and  the  advice  of  doctors  who  are  ignorant  of  other  treatment  possibilities. 
Murdock,  Civil  Rights  of  the  Mentally  Retarded,  48  Notre  Dame  Law.  133,  139 
(1972).  Many  of  these  same  factors  may  motivate  parents  who  seek  to  have  a  child 
hospitalized  as  mentally  ill. 

59.  Cf.  In  re  Smith,  16  Md.  App.  209,  295  A.2d  238  (1972),  holding  that  a  par- 
ent could  not  force  her  unmarried  16-year-old  daughter  to  have  an  abortion. 

60.  Yale  Comment,  supra  note  7,  at  1182-83. 

61.  Letter  from  Elizabeth  Strutzel  (Clinical  Specialist,  Yale  Psychiatric  Institute) 
to  the  California  Law  Review,  March  30,  1973. 

62.  Provision  of  impartial,  expert  psychiatric  counseling  might  mitigate  this  prob- 
lem, but  parents  rarely  have  access  to  this  form  of  advice.  A  survey  of  parents  of 
children  at  Napa  State  Hospital's  children's  unit,  for  example,  indicated  that  the  deci- 
sion to  commit  the  child  was  influenced  by  private  physicians  or  psychiatrists  in  only 
36%  of  the  cases.  Probation  officers,  welfare  workers,  and  public  school  officials  in- 
fluenced 73%.  CoMM.  ON  Mentally  III  and  Handicapped  Children,  Report 
ON  Services  for  the  Handicapped  and  Mentally  Disordered  Children  227  (1970). 
See  also  Kay,  Farnham,  Karren,  Knakal  &  Diamond,  Legal  Planning  for  the  Mentally 
Retarded:  The  California  Experience,  60  Calif.  L.  Rev.  438,  516  (1972).  While  pri- 
vate physicians  are  not  uniquely  qualified  to  advise  parents  on  possible  alternatives,  in- 
stitutional officials  may  not  have  the  time  or  motivation  to  seek  out  "less  restrictive  al- 
ternatives" to  hospitalization. 
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family.  While  no  studies  have  been  found  which  focus  on  the  rela- 
tionship of  social  class  to  early  or  late  hospitalization,  it  has  been  ob- 
served that  upper-middle-class  families  have  access  to  alterna- 
tives short  of  hospitalization — such  as  special  schools,  long  vacations, 
and  private  psychiatric  treatment — which  are  not  available  to  families 
from  lower  socioeconomic  groups.®^  The  poor,  when  faced  with  acute 
family  problems,  do  not  have  recourse  to  these  facilities;  they  also  have 
the  least  access  to  informed  assistance  in  making  decisions  involving 
their  child's  illness  and  possible  commitment. 

B.     Parental  Authority  and  Family  Privacy 

Thomas  Szasz  argues  that  a  source  of  parental  power  is  the  law's 
interest  in  shoring  up  the  institution  of  the  family,  and  that  hospitaliza- 
tion serves  this  interest  by  reducing  family  tensions  "without  disrupting 
the  moral  integrity  of  the  family  as  an  institution."''*  Thus,  unlike 
the  social  institutions  of  divorce  and  separation,  commitment  main- 
tains the  legal  structure  of  the  family,  and  promotes  the  illusion  that 
nothing  is  irremediably  wrong  with  the  relationships  involved.  Szasz 
concludes: 

Thus,  for  the  individual,  involuntary  hospitalization  ensures  the 
maintenance  of  the  family  as  a  good  institution.  For  society,  it  en- 
sures the  maintenance  of  family  relationships,  loyalties,  and  respon- 
sibilities as  positive  moral  values.  Our  whole  social  system  needs  the 
safety  valve  that  commitment  laws  provide.  Without  it,  our  tradi- 
tional ideas  about  the  duties  and  rights  of  family  members  would 
have  to  be  reexamined,  reassessed,  and  changed.*'^ 

One  does  not  have  to  share  Szasz's  ideology^^  to  agree  that  commit- 
ment laws,  and  juvenile  commitment  provisions  in  particular,  have  as 
their  paramount  objective  the  maintenance  of  family  autonomy  in  deal- 
ing with  aberrational  behavior  within  the  family.  As  a  result,  the 
authority  granted  to  parents  in  the  area  of  commitment  to  mental  hos- 
pitals is  extremely  broad.  Can  such  a  broad  grant  of  power  be  justi- 
fied? To  justify  such  an  extensive  grant  of  power,  supporters  of  broad 
parental  prerogatives  point  to  analogous  areas  of  the  law  and  argue 
that  the  state  should  continue  to  decUne  to  intrude  into  the  parent-child 
relationship. 

63.  T.  LiDz,  S.  Fleck  &  A.  Corkellison,  ScHizoPHREmA  and  the  Family  131 
(1965)  [hereinafter  cited  as  T.  Lidz].  See  generally  A.  Hollingshead  &  F.  Redlich, 
Social  Class  akd  Mental  Illness  (1958);  Weihofen,  Mental  Health  Services  for  the 
Poor,  54  Calif.  L.  Rev.  920  (1966). 

64.  T.  Szasz,  supra  note  30,  at  !  54. 

65.  Id. 

66.  E.g.,  T.  Szasz,  The  Myth  of  Mental  Illness  ( 1961 ). 
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1 .     The  Constitutional  Framework 

Adherents  to  the  beUef  in  parental  control  within  the  family  may 
rely  on  a  line  of  United  States  Supreme  Court  decisions  dealing  with 
parent-state  relationships.  In  Meyer  v.  Nebraska,^''  the  Court  held 
unconstitutional  a  Nebraska  statute  forbidding  the  teaching  of  any  sub- 
ject in  a  language  other  than  English,*^®  and  the  teaching  of  any  lan- 
guage other  than  English  in  the  first  eight  grades  of  school.  In  Pierce 
V.  Society  of  Sisters'''^  the  Court  struck  down  an  Oregon  statute  requir- 
ing parents  and  guardians  of  children  between  the  ages  of  eight  and 
sixteen  to  send  them  to  public  schools.    The  Court  noted: 

The  fundamental  theory  of  liberty  .  .  .  excludes  any  general 
power  of  the  State  to  standardize  its  children  by  forcing  them  to 
accept  instruction  from  public  teachers  only.  The  child  is  not  the 
mere  creature  of  the  State;  those  who  nurture  him  and  direct  his  des- 
tiny have  the  right,  coupled  with  the  high  duty,  to  recognize  and  pre- 
pare him  for  additional  obligations.'"' 

The  Court  preserved  the  authority  of  parents  and  guardians  to  direct 
the  upbringing  and  education  of  their  children. 

While  numerous  decisions  have  upheld  parental  power  as  against 
the  state,  this  power  is  not  without  constitutional  limits.  In  Prince  v. 
Massachusetts,''^  the  guardian  of  a  nine-year-old  child  was  convicted 
of  violating  state  child  labor  laws  by  furnishing  a  child  with  magazines, 
knowing  that  the  child  would  sell  them  unlawfully,  and  by  permitting 
a  child  in  her  custody  to  "work"  contrary  to  law.'^^  The  guardian  and 
child  were  Jehovah's  Witnesses  and  had  been  distributing  copies  of 
Watchtower  and  Consolation,  engaging  in  what  they  considered  to  be 
religious  duty.^^  The  Court  noted  that  the  recognition  of  parental  pre- 
rogatives in  Pierce  had  been  founded  on  the  notion  of  family  privacy 
protected  from  state  intervention,  and  then  added: 

But  the  family  itself  is  not  beyond  regulation  in  the  public  interest 
....  Acting  to  guard  the  general  interest  in  youth's  well  being,  the 
state  as  parens  patriae  may  restrict  the  parent's  control  by  requiring 
school  attendance,  regulating  or  prohibiting  the  child's  labor  and  in 
many    other    ways.''* 

67.  262  U.S.  390   (1923)    (reversing  the  conviction  of  a  teacher,  using  the  sub- 
stantive due  process  analysis  of  that  era). 

68.  The  state  court  construed  the  statute  as  not  proscribing  Latin,  Greek,  or  He- 
brew.   W.  at  400-01. 

69.  268  U.S.  510  (1925). 

70.  Id.  at  535. 

71.  321  U.S.  158  (1944). 

72.  Id.  at  160. 

73.  Id.  at  161-63. 

74.  Id.  at  166  (footnotes  omitted). 
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While  the  Court  may  continue  to  regard  the  exercise  of  parental  dis- 
cretion as  an  important  interest,  under  certain  conditions  strong  pub- 
lic policy  may  also  require  that  parental  discretion  be  limited. 

2.     Parental  Tort  Immunity 

One  crystalization  of  the  noninterventionist  policy  of  the  state  is 
the  parental  tort  immunity  doctrine.  Not  recognized  at  common  law, 
it  is  a  modem  statutory  creation  intended  to  protect  the  parent-child 
relationship  as  "a  unique  kind  of  social  unit  different  from  aU  other 
groups."^*  The  notion  that  immunity  helps  to  preserve  family  har- 
mony has  been  attacked  by  many  commentators.  Dean  Prosser  dis- 
paraged parental  immunity  as  based  "on  the  theory  that  an  uncompen- 
sated tort  makes  for  peace  in  the  family  and  respect  for  the  parent, 
even  though  it  be  rape  or  a  brutal  beating,  and  even  though  the  rela- 
tion itself  has  been  terminated  by  death  before  the  suit."^*  While  the 
doctrine  is  not  dead,  it  is  clearly  on  the  decline;  courts  have  either 
abolished  it  outright  or  weakened  it  by  an  increasing  nimiber  of  ex- 
ceptions.'^^ 

While  it  seems  unlikely  that  voluntary  commitment  of  children 
by  their  parents  will  lead  to  tort  suits  by  children  against  parents,'^ 
the  parental  immunity  doctrine  is  nevertheless  illuminating  as  an  ex- 
ample of  the  family  privacy  notion  under  which  courts  decline  to  in- 
volve themselves  in  disputes  within  the  family  unit.''*  Although  many 
courts  have  retreated  from  specific  extensions  of  this  policy,  the  basic 
reluctance  remains,  and  must  be  overcome  if  courts  are  to  take  an 
active  part  in  limiting  parents'  rights  to  place  their  children  in  mental 
hospitals.  In  attempting  to  persuade  judges  to  abandon  their  reti- 
cence, support  can  be  drawn  from  a  variation  on  Prosser's  observation: 
Family  tranquility  and  the  parent-child  relationship  will  already  have 
been  disrupted  both  by  the  child's  behavior  and  by  the  parents'  deci- 
sion to  seek  commitment,  which  implies  that  they  can  no  longer  cope 
with  the   situation.     Judicial  nonintervention  supports   the  integrity 

75.  Badigian  v.  Badigian,  9  N.Y.2d  472,  174  N.E.2d  719,  215  N.Y.S.2d  35 
(1961);  overruled  by  Gelbman  v.  Gelbman,  23  N.Y.2d  434,  245  N.E.2d  192,  297 
N.Y.S.2d529  (1969). 

76.  W.  Prosser,  Law  of  Torts  866  (4th  ed.  1971). 

77.  Kleinfeld,  The  Balance  of  Power  Among  Infants,  Their  Parents  and  The 
State,  pt.  II,  Parental  Power,  4  Fam.  L.Q.  410,  427  (1970)  [hereinafter  cited  as 
Kleinfield  11]. 

78.  It  is  of  historical  interest  to  note  that  the  parental  immunity  doctrine  was 
first  expounded  in  an  1891  suit  by  a  Mississippi  child  against  her  parents  for  false  im- 
prisonment in  an  insane  asylum.  Hewellette  v.  George,  68  Miss.  703,  9  So.  885 
(1891). 

79.  J.  Goldstein,  A.  Fkevd  &  A.  Solnit,  Beyond  The  Best  Interests  of  The 
CHILO50  (1973). 
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of  the  family  unit  only  in  the  sense  that  it  allows  the  parents  in  a  dys- 
functional family  to  deny  the  existence  of  real  family  problems  by 
"blaming"  them  on  the  iUness  of  one  of  their  children.*" 

3.     Consent  to  Medical  Treatment 

Consent  for  surgery  and  other  medical  treatment  is  a  widely  rec- 
ognized parental  prerogative.  While  the  cases  which  most  strongly 
support  parental  power  in  this  area  mvolve  very  young  children,®^  it 
is  nevertheless  thought  to  be  the  general  rule  that  in  determining  the 
need  for  surgical  or  hospital  treatment,  the  personal  consent  of  the 
child  need  not  be  obtained.*^  In  certain  circumstances,  however,  ju- 
dicial limitations  have  been  placed  upon  parental  discretion — not  so 
much  in  the  form  of  recognition  of  objections  by  the  child,  as  in  giving 
effect  to  the  state's  interest  as  parens  patriaeP  For  example,  where 
the  parents'  religious  beliefs  prevent  the  child  from  receiving  needed 
medical  treatment,  the  state  may  take  custody  of  the  child  in  ordef 
to  provide  that  treatment.^*  While  the  body  of  case  law  on  consent 
to  surgery  and  other  medical  treatment  does  not  explicitly  recognize 
a  new  role  for  children,  the  limitation  of  parental  power  in  the  name 
of  the  state  may  have  the  practical  effect  of  upholding  the  child's  in- 
terest. 

The  parens  patriae  doctrine  allows  courts  to  adjust  the  parent- 
child  relationship  in  order  to  prevent  harm  to  the  child.  Parens  patriae 
should,  at  a  minimum,  permit  courts  to  review  parental  discretion  in 
commitment  cases  where  wrongful  and  unnecessary  confinement  may 
also  prove  very  damaging  to  the  child.*'  Courts  have  ordered  psychi- 
atric treatment  for  children  over  the  objection  of  their  parents.®'  It 
seems  inconsistent  to  maintain  that  courts  do  not  have  authority  to  pre- 
vent or  terminate  such  treatment  where  it  can  be  shown  to  be  inap- 
propriate. 

80.  See  text  accompanying  notes  1 1 2-27  infra. 

81.  E.g.,  Weston's  Adm'x  v.  Hosp.  of  St.  Vincent,  131  Va.  587,  107  S.E.  785 
(1921);  Friedrichsen  v.  Niemotka,  71  NJ.  Super.  398,  177  A.2d  58  (1962). 

82.  59  Am.  Jur.  2d  Medical  Care  §  15  (1971).  See  also  Bonner  v.  Moran,  126 
F.2d  121  (D.C.  Cir.  1941)  (consent  of  a  15-year-old  boy  held  not  a  valid  defense  to 
an  assault  and  battery  action). 

83.  Cf.  Wisconsin  v.  Yoder,  406  U.S.  205,  233-34  (1972). 

84.  People  ex  rel.  Wallace  v.  Labrenz,  411  111.  618,  104  N.E.2d  769  (1952),  cert, 
denied,  344  U.S.  824.  Cf.  In  re  Hudson,  13  Wash.  2d  673,  126  P.2d  765  (1942)  (hold- 
ing that  a  court  cannot  order  a  surgical  operation  over  parental  objection  unless  the  par- 
ents are  found  unfit).  Other  courts,  as  in  Labrenz,  equate  refusal  to  allow  the  operation 
with  parental  unfitness. 

85.  Cf.  Matter  of  Seiferth,  309  N.Y.  80,  86,  127  N.E.2d  820,  823  (1955)  (Judge 
Fuld  dissenting). 

86.  E.g.,  In  re  Weintraub,  166  Pa.  Super.  342,  71  A.2d  823  (1950). 
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4.     Incorrigibility  Laws 

Courts  have  also  had  to  deal  with  strongly  entrenched  parental 
power  in  interpreting  laws  dealing  with  what  are  variously  termed 
stubborn,  beyond-control,  or  predelinquent  children."  Of  course 
most  of  the  means  parents  use  to  obtain  the  obedience  of  their  chil- 
dren do  not  directly  involve  public  law.****  But  at  a  certain  level  of 
disobedience,  the  state  is  willing  to  intervene  in  support  of  parental 
decisions.  The  development  of  intervention  laws  accompanied  the 
growth  of  the  juvenile  court  system  in  the  beginning  of  this  century,**'' 
the  rehabilitative  goals  of  the  child-saving  movement  were  thought  to 
be  best  served  by  gaining  control  over  a  child  before  he  or  she  com- 
mitted acts  which  would  be  declared  criminal. '^^  Court  action  in  be- 
yond-control cases  often  results  in  taking  custody  of  the  child  from 
the  parents,  because  they  can  no  longer  control  the  child's  actions.'" 
Beyond  the  immediate  purpose  of  stabilizing  what  may  be  an  emer- 
gency situation  for  the  child,  the  ultimate  goal  of  incorrigibility  statutes 
is  to  shore  up  the  family's  controls,  which  have  broken  down.^-  But 
while  the  aim  of  these  laws  is  the  establishment  of  family  cohesiveness, 
Professor  Aidan  Gough  argues  that  they  often  accomplish  precisely  the 
opposite:  by  institutionalizing  the  child  or  otherwise  removing  him 
from  the  family  setting,  the  laws  defeat  their  own  purpose  by  shifting 
the  focus  away  from  the  famUy  and  its  problems. ^^  In  re  Henry  G.,"'^ 
a  recent  California  case  in  which  a  mother  sought  to  have  her  son 
adjudicated  beyond  parental  control,  held  that  the  juvenile  court  m 
such  cases  must  conduct  an  investigation  thorough  enough  to  enable 
the  court  to  determine  whether  the  child's  behavior  is  merely  a  "mani- 
festation of  intra-family  parent-child  conflict;"**^  the  chUd  must  be  al- 
lowed to  show  that  the  breakdown  of  parental  control  results  from  the 
parents'  failings  rather  than  the  child's.  Henry  G.  contrasts  with  the 
usual  presumption  of  incorrigibility  laws:    that  a  failure  of  family  dis- 

87.  For  an  indication  that  these  laws  have  venerable  predecessors — and  interest- 
ing doctrinal  origins — see  Rotenberg  and  Diamond,  The  Biblical  Conception  of  Psycho- 
pathy: The  Law  of  the  Stubborn  and  Rebellious  Son,  7  J.  HiST.  Behav.  Sci.  29 
(1971). 

88.  Kleinfeld  II,  supra  note  77,  at  424-25. 

89.  Cf.  id.  at  434-35. 

90.  The  President's  Commission  on  Law  Enforcement  and  the  Administra- 
tion OF  Justice,  Task  Force  Report:  Juvenile  Delinquency  and  Youth  Crime  22 
(1967).    See  also  A.  Platt,  The  Child  Savers  (1969). 

91.  £.?.,  Cal.  Welf.  AND  Inst'ns  Code  §  601. 

92.  Gough,  The  Beyond  Control  Child  and  the  Right  to  Treatment,  16  St.  Louis 
L.J.  182,  197  (1971). 

93.  Id.  at  190-92,  195.  See  discussion  of  pathology  in  the  family  accompanying 
notes  120-35  infra. 

94.  28  Cal.  App.  3d  276,  104  Cal.  Rptr.  585  (2d  Dist.  1972). 

95.  Id.  at  285,  104  Cal.  Rptr.  at  591. 
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cipline  can  only  be  cured  by  blaming  it  on  the  chUd  and  removing 
him  or  her  from  the  family.  Cough's  criticism  of  beyond-control  laws 
is  also  applicable  to  a  system  which  responds  to  family  disruption  by 
allowing  parents  to  "expel"  an  aberrational  chUd  from  the  family  into 
a  mental  institution. 

5.     Potential  Conflicts  of  Interests 

Cases  of  beyond-control  children  exemplify  the  essential  conflict 
of  interests  between  parents  and  their  children.  Where  the  parent 
is  the  complainant  against  an  allegedly  disobedient  chUd,  courts  have 
recognized  that  the  interests  of  the  parents  and  child,  at  least  for  the 
purposes  of  the  proceeding,  are  in  potential  conflict.  For  example. 
in  Marsden  v.  Commonwealth,^'^  the  Massachusetts  Supreme  Judicial 
Court  held  that  due  process,  as  interpreted  in  Gault,  required  that 
the  accused  child  be  provided  with  separate  counsel.  Even  before 
Gault,  courts  had  recognized  that  there  were  some  situations  in  which 
the  interests  of  parents  and  cliild  were  in  conflict,  both  in  certain  fi- 
nancial transactions'*^  and  in  cases  of  alleged  incorrigibiUty.  For  ex- 
ample. In  re  Sippy,^^  in  which  a  mother  charged  her  17-year- 
old  daughter  with  being  habitually  beyond  her  control,*"*  held  that  the 
mother  could  neither  control  her  daughter's  legal  representation  nor 
waive  the  doctor-patient  privilege  for  her.'"**  Both  rulings  were  based 
on  the  adversary  role  the  parent  assumed  by  entering  the  complaint 
in  the  commitment  proceedings.  Sippy  teaches  that  where  a  parent 
seeks  to  have  a  child  committed  to  a  hospital,  the  law's  customary  def- 
erence to  the  judgment  of  the  parent  caimot  be  allowed  to  obscure 
the  fact  that  the  parent  and  child  may  have  opposing  interests,  and 
that  to  entrust  the  child's  procedural  and  substantive  rights  to  the  par- 
ent effectively  abolishes  those  rights. 

The  recognition  by  some  courts  that  incorrigibility  proceedings 
create  a  conflict  of  interest  between  parent  and  child  has  not  led  to 
the  repeal  of  beyond-control  statutes.  But  questions  have  been  raised 
about  the  appropriateness  of  the  behavioral  standards  which  such  laws 
enforce.  Professor  Cough  has  pomted  out  that  the  law  traditionally 
views  incorrigibility  cases  in  terms  of  the  gap  between  the  child's  be- 
havior and  the  parent's  standards,  and  merely  assumes  that  the  parent's 


96.  352  Mass.  564,  227  N.E.2d  1  (1967). 

97.  E.g.,  White  v.  Osborne.  251  N.C.  56,  110  S.E.2d  449  (1959)  (held  that  fail- 
ure of  father  to  prosecute  appeal  as  "next  friend"  was  not  binding  on  the  child 
in  a  tort  action  where  the  interests  of  father  and  child  conflicted). 

98.  97  A.2d  455  (D.C.  Man.  a.  App.  1953). 

99.  The  charge  was  brought  one  month  before  the  daughter  became  eighteen,  the 
statutory  limit  in  such  cases. 

100.     97  A.2d  at  457. 
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standards  are  the  same  as  those  of  society.^"^  These  same  assump- 
tions are  reflected  in  the  voluntary  juvenile  commitment  system.  In 
beyond-control  cases,  Gough  suggests  that  "[w]here  the  behavior  of 
the  child  diverges  from  the  standards  of  the  family,  but  does 
not  clearly  threaten  the  community  norms,  it  can  be  said  to  fall  within 
minimally  acceptable,  though  not  necessarily  desirable,  limits  and 
should  not  afford  the  court  coercive  jurisdiction."^**^ 

Gough  further  suggests  that  beyond-control  cases  present  an  ap- 
propriate area  for  the  application  of  the  developing  doctrine  of  the 
right  to  treatment,^**^  and  that  it  should  run  to  both  parents  and  chil- 
dren. This  doctrine,  which  had  its  origins  in  the  area  of  civil  com- 
mitments, essentially  holds  that  persons  detained  against  their  will  on 
purportedly  therapeutic  grounds  must  be  given  effective  treatment  or 
released."^  But  the  right  to  treatment  does  not  necessarily  imply  a 
duty  to  submit  to  treatment. ^"^  We  are  beginning  to  see  the  first  hints 
of  a  corollary  right  which  might  be  called  the  right  to  refuse  treat- 
ment.^"^ If,  as  Gough  argues,  the  right  to  treatment  should  run  to 
both  the  parent  and  child  where  the  person  detained  is  a  minor  should 
the  right  to  refuse  treatment  also  be  exercisable  by  both?  Judicial 
recognition  of  the  child's  right  to  refuse  treatment  might  be  based 
upon  due  process,  as  is  the  right  to  treatment, ^"^  and  upon  the  devel- 

101.  Gough,  supra  note  92,  at  187. 

102.  Id.  at  187-88. 

While  the  state  has  taken  the  parents'  side  on  the  parental  discipline  issue  by  en- 
acting and  enforcing  incorrigibility  laws,  it  has  also  placed  limits  on  the  means  which 
parents  can  use — the  child  abuse  statutes.  Such  laws  typically  measure  child  abuse  in 
terms  of  the  injury,  danger,  or  suffering  inflicted  upon  the  child,  and  provide  stiff  crim- 
inal penalties  for  parents  who  have  overstepped  the  bounds  of  "acceptable"  disciplining 
of  children.  E.g.,  Cal.  Penal  Code  §§  273(a),  273(d).  In  contrast,  child  neglect 
and  dependency  laws  usually  empower  the  juvenile  court  to  remove  the  child  from  the 
home,  but  stop  short  of  criminal  penalties  for  the  parents.  E.g.,  Cal.  Welf.  &  Inst'ns 
Code  §  600.  It  has  been  argued  that  the  key  difference  between  child  abuse  and  neg- 
lect is  the  element  of  deliberateness.  S.  Katz,  When  Parents  Fail:  The  Law's 
Response  to  Family  Breakdown  22  (1971). 

103.  Id.  at  194. 

104.  Rouse  V.  Cameron,  373  F.2d  451  (D.C.  Cir.  1967). 

105.  Katz,  The  Right  to  Treatment — An  Enchanting  Legal  Fiction?,  36  U.  Chi. 
L.  Rev.  755,  762  (1969). 

106.  Relying  on  various  constitutional  grounds,  courts  have  upheld  a  right  to  re- 
fuse treatment  in  a  number  of  recent  cases.  Mackey  v.  Procunier,  477  F.2d  877  (9th 
Cir.  1973)  (experimental  drugs);  Winters  v.  Miller,  446  F.2d  65  (2d  Cir.  1971)  cert, 
denied,  404  U.S.  984  (1971)  (tranquilizing  medication);  Stowers  v.  Ardmore  Acres 
Hosp.,  19  Mich.  App.  115,  172  N.W.2d  497  (1969)  (involuntary  hospitalization);  New 
York  City  Health  and  Hospitals  Corp.  v.  Stein,  335  N.Y.S.2d  461  (Sup.  Ct.  1972) 
(electroshock  treatment);  Kaimowitz  v.  Dep't  of  Mental  Health  of  Mich.,  Civ.  No.  73- 
19434-AW  (Cir.  Ct.,  Wayne  County,  Mich.  July  10,  1973)  reported  in  5  Clearing- 
house Rev.  302-03  "(Sept.  1973)  (psychosurgery). 

107.  Rouse  v.  Cameron,  373  F.2d  451,  453  (D.C.  Cir.  1966). 
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oping  constitutional  right  to  privacy.^"®  If  the  basis  is  due  process, 
the  adversary  nature  of  the  parent's  and  child's  interests  would  pre- 
vent the  parent  from  constitutionally  exercising  the  child's  right.  The 
privacy  doctrine  has  not  been  developed  as  fully,  but  the  Supreme 
Court  has  made  clear  that  it  is  essentially  an  individual  right,"*  and 
therefore  its  exercise  by  a  parent  in  opposition  to  the  wishes  of  the 
child,  or  the  granting  of  a  parental  veto  over  the  child's  ability  to  ex- 
ercise it,  would  contradict  the  spirit  of  a  privacy  based  right  to  refuse 
treatment.  Gough  has  identified  the  key  question  by  asking,  "Has  the 
parent  a  right  distinctly  and  separately  cognizable  from  the  right  of 
the  child?"^^°  In  juvenile  voluntary  commitments,  no  less  than  in 
beyond-control  cases,  courts  are  faced  with  problems  of  family  con- 
flict and  disruption  presented  by  parents  and  children  who  have  op- 
posing legal  interests."^ 

C.     Patholgy  in  the  Family 

Often  the  problems  which  lead  parents  to  seek  hospitalization  of 
their  child  can  be  traced  to  family  difficulties  and  not  just  the  "illness" 
of  an  individual  child.  "^  A  number  of  psychiatrists  and  other  mental 
health  professionals  now  treat  troubled  families  as  units,"^  and  the- 
orists have  developed  a  number  of  concepts  to  explain  the  forces  at 
work  when  family  cohesiveness  breaks  down  so  dramatically  that  par- 
ents seek  to  commit  their  children  to  mental  hospitals. ^^* 

1 .     Scapegoating 

It  has  been  observed  that  some  parents  transmit  their  own  inade- 
quacies and  conflicts  to  the  weakest  child  in  the  family,  and  thus  in- 

108.  See,  e.g.,  Griswold  v.  Connecticut,  381  U.S.  479  (1965);  Roe  v.  Wade,  410 
U.S.  113,  rehearing  denied,  410  U.S.  959  (1973);  Doe  v.  Bolton,  410  U.S.  179, 
rehearing  denied,  410  U.S.  959  (1973). 

109.  Eisenstadt  v.  Baird,  405  U.S.  438,  453  (1972). 

110.  Gough,  supra  note  92,  at  187. 

111.  "To  assume  that  the  family's  and  patient's  interests  are  always,  or  nearly  al- 
ways, compatible  is  to  ignore  the  realities  of  family  strife.  At  times  it  is  one's  family 
against  which  one  needs  the  most  protection."    N.  Kjttrie,  supra  note  4,  at  86. 

112.  T.  LiDZ,  supra  note  63. 

113.  Group  for  the  Advancement  of  Psychiatry,  Treatment  of  Families  in 
Conflict  (1970). 

114.  These  concepts  are  usually  found  in  studies  which  purport  to  explain  the 
causes  of  mental  disorder,  in  particular,  schizophrenia.  It  is  beyond  the  scope  of  this 
paper  to  discuss  the  relative  merits  of  the  various  theories  regarding  the  etiology  of 
schizophrenia.  The  empirical  studies  conducted  by  adherents  of  the  theory  that  schizo- 
phrenia originates  within  the  structure  of  the  patient's  family  present  useful  data  for 
an  understanding  of  the  processes  of  such  families,  whatever  their  etiological  value. 
The  purpose  of  discussing  them  briefly  here  is  solely  to  examine  the  situation  within 
the  family  which  immediately  precedes  commitment. 
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duce  that  child  to  live  the  role  of  one  who  is  mentally  ill.^^'^  Some 
indication  of  the  prevalence  of  scapegoating  is  presented  by  a  Philadel- 
phia prehospitalization  study  which  showed  that  in  25  percent  of  the 
complaints  of  alleged  mental  illness,  it  was  the  complainant,  rather 
than  the  prospective  patient,  who  evidence  signs  of  mental  illness.^^® 
It  is  even  theorized  that  in  some  families,  when  the  scapegoated  mem- 
ber's induced  deviance  becomes  so  pronounced  that  he  or  she  must 
be  hospitalized,  the  family  process  creates  a  new  scapegoat,  and  an- 
other family  member  takes  up  the  deviant  role.^^^  Clearly  the  exis- 
tence of  scapegoating  in  a  family  will  mean  that  isolated  treatment  of 
the  child  will  not  solve  the  problem;  the  pressures  to  act  deviantly  will 
continue  with  any  family  contact,  and  may  resume  in  full  force  if  the 
patient  returns  to  the  family  setting  after  discharge.  The  focus  of 
therapy  must  be  on  the  family  situation.  In  some  cases  acceding  to 
the  parent's  request  for  commitment  of  the  child  may  only  reinforce 
the  scapegoating  mechanism  and  confirm  to  the  child  that  his  or  her 
deviant  behavior  is  a  result  of  personal  inadequacy."^ 

2.     Pseudo-Mutuality 

Another  key  concept  is  pseudo-mutuality,^^^  the  development  of 
a  veneer  of  intense  affection  accompanying  interactions  between  fam- 
ily members  which  masks  the  true  feelings  persons  in  the  family  have 
for  one  another.  Pseudo-mutuality  may  be  accompanied  by  a  faulty 
communication  system  within  the  family,  which  confuses  messages  be- 

115.  Vogel  &  Bell,  The  Emotionally  Disturbed  Child  as  the  Family  Scapegoat,  in 
A  Modern  Introduction  to  the  Family  412-427  (N.  Bell  &  E.  Vogel  eds.  rev.  ed. 
1968). 

Eric  Bermann,  an  authority  on  family  interaction,  has  documented  one  such  case: 
as  the  father  of  an  eight-year-old  boy  lay  dying,  the  family  unconsciously  selected  the 
boy  as  the  "expendable"  family  member  who  was  to  serve  as  a  scapegoat.  The  family 
was  unable  to  deal  openly  with  the  collective  guilt  and  terror  caused  by  the  father's 
illness,  and  instead  projected  those  feelings  into  the  behavior  of  the  child.  E.  Ber- 
mann, Scapegoat:   The  Impact  of  Death-Fear  on  an  American  Family  (1973). 

116.  T.  ScHEFF,  Being  Mentally  III:   A  Sociological  Theory  171  (1966). 

117.  N.  Ackerman,  Treating  the  Troubled  Family  85  (1966);  cf.  Jackson  & 
Yalom,  Conjoint  Family  Therapy  as  an  Aid  to  Intensive  Psychotherapy,  in  Therapy, 
Communication,  and  Change  169,  170  (D.  Jackson  ed.  1968);  T.  Lidz,  supra  note  63, 
at  236-61.  A  growing  field  within  child  psychiatry  is  beginning  to  examine  what  makes 
some  children  more  vulnerable  than  others.  The  Child  in  His  Family:  Children  at 
Psychiatric  Risk  (E.J.  Anthony  &  C.  Koupemik  eds.  1974). 

118.  Recognition  of  family  pathology  and  the  parental  role  in  dysfunctional  fam- 
ilies has  led  some  courts  to  require  family  therapy  in  cases  of  child  abuse.  See,  Help- 
ing THE  Battered  Child  and  His  Family  (C.H.  Kempe  &  R.  Heifer  eds.  1972);  Steele 
&  Pollock,  A  Psychiatric  Study  of  Parents  Who  Abuse  Infants  and  Small  Children,  in 
The  Battered  Child  103-47  (R.  Heifer  &  C.H.  Kempe  eds.  1968). 

119.  Wynne,  Ryckoff,  Day  &  Hirsch,  Pseudo-Mutuality  in  the  Family  Relations 
of  Schizophrenics,  21  Psychutry  205  (1958). 
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tween  family  members  and  thus  inhibits  the  working  out  of  internal 
problems. ^-°  These  circumstances  can  make  it  difficult  for  an  outsider 
to  assess  the  family  situation.  It  may  be  difficult  to  perceive  the  tur- 
bulent family  dynamics  if  the  presentation  by  family  members  gives 
evidence  of  nothing  by  sweetness,  light,  and  good  feeling  all  around. 
Whether  the  misinformation  and  inadequate  intrafamily  communica- 
tion are  based  upon  pathology  in  other  family  members  or  in  the  dy- 
namics of  the  group  process  itself,  the  result  is  the  same — a  family 
situation  in  which  it  is  impossible  for  an  "insider"  to  objectively  decide 
whether  another  family  member  requires  hospitalization. 

3.     Treatment  and  the  Family 

Whatever  the  cause  of  the  disruption,'-^  the  difficulties  of  the 
child  often  cannot  be  differentiated  from  the  disorder  within  the  fam- 
ily.'-- Szasz  suggests  that  mental  illness  is  often  merely  a  label  to 
describe  a  person's  failure  to  fulfill  certain  family  obligations  and  ex- 
pectations. He  argues  that  the  decision  whether  to  commit  a  person 
is  less  a  matter  of  medical  treatment  than  it  is  a  moral  choice  between 
competing  values — "the  integrity  of  the  family  or  the  autonomy  of  the 
individual."'-^  In  the  case  of  voluntary  juvenile  commitments,  the 
law  distorts  the  choice  between  family  integrity  and  personal  auton- 


120.  The  classic  case  of  such  a  confusing  message  is  the  "double  bind."  See,  T. 
LiDZ,  supra  note  63,  at  171-78.  Social  psychologists  have  found  that  even  in  a  non- 
family  group  situation,  such  faulty  communication  can  lead  to  the  expulsion  of  a  devi- 
ant group  member.  Lemert,  Paranoia  and  the  Dynamics  of  Exclusion,  25  Sociometry 
2  (March  1962). 

121.  It  is  at  least  theoretically  possible  that  those  who  ascribe  individual  mental 
disease  to  family  pathology  may  have  the  causation  reversed;  the  disruption  in  the  fam- 
ily may  be  caused,  in  whole  or  in  part,  by  the  disruptive  presence  of  the  mentally  ill 
child  in  the  family.    An  eminent  psychoanalyst  has  observed: 

We  distort  the  situation  if  we  abstract  it  in  such  a  way  that  we  consider  the 
parent  as  "having"  such  and  such  a  personality  when  the  child  is  bom  and 
then,  remaining  static,  impinging  upon  a  poor  little  thing.  For  this  weak  and 
changing  little  being  moves  the  whole  family  along.  Babies  control  and 
bring  up  their  families  as  much  as  they  are  controlled  by  them;  in  fact,  we 
may  say  that  the  family  brings  up  a  baby  by  being  brought  up  by  him. 
E.  Erikson,  Childhood  and  Society  69  (2d  ed.  1963).  Erikson  views  biological  fac- 
tors as  "potentialities  for  changing  patterns  of  mutual  regulation."    Id. 

The  child's  power  within  the  family  continues  into  the  treatment  process,  whatever 
the  etiology  of  the  problem  may  have  been.  This  Comment  focuses  on  the  power  of 
the  parents,  since  it  is  parental  authority  which  is  enforced  by  the  state.  But  attor- 
neys involved  in  juvenile  commitment  cases  should  be  aware  that  the  child  may  also 
have  a  great  deal  of  psychological  power  within  the  family.  Probably  the  strongest 
weapon  in  the  child's  arsenal  is  the  ability  to  make  the  parents  feel  guilty.  See  gener- 
ally B.  BuRSTEN,  The  Manipulator:   A  Psychoanalytic  View  (1973). 

122.  It  has  been  observed  that  symptoms  are  neither  normal  nor  abnormal  in  and 
of  themselves;  they  derive  their  clinical  importance  from  the  situation  in  which  they 
occur.    T.  Scheff,  supia  note  116,  at  172. 

123.  T.  Szasz,  supra  note  30,  at  154  (emphasis  omitted). 
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omy,  for  it  bases  its  choice  on  the  perception  of  the  family  situation 
held  by  one  part  of  the  family — the  parents.  R.D.  Laing  has  written, 
"We  can  never  assume  that  the  people  in  the  situation  know  what  the 
situation  is.  A  corollary  to  this  is:  the  situation  has  to  be  dis- 
covered."^^* In  the  case  of  juveniles,  the  law's  method  of  discovery 
is,  in  effect,  a  conclusive  presumption  that  the  parents'  perception  is 
correct.  The  greatest  drawback  accompanying  this  presumption  is  that 
parents  often  cannot  assess  their  own  role  in  family  problems.  If  the 
child  in  a  family  is  disturbed,  the  parents  may  be  the  disturbing 
agents.^2' 

Even  from  the  perspective  which  views  the  family  as  the  most 
effective  unit  of  treatment,  the  commitment  of  children  by  parents  is 
not  always  without  therapeutic  value.  Parental  consent  to  hospitaliza- 
tion may  be  a  step  toward  involving  parents  in  a  treatment  program 
for  the  child  and  the  family,  and  may  have  a  positive  impact  on  the 
child's  own  approach  to  therapy.  ^^®  But  recognition  of  the  therapeutic 
importance  of  the  parents'  agreement  to,  and  participation  in,  the 
treatment  of  a  disturbed  child  need  not  compel  acceptance  of  the  om- 
nipotent role  which  the  law  currently  gives  to  parents  in  deciding 
whether  to  hospitalize  the  child.  Parental  involvement  can — and 
should — ^be  obtained  by  means  short  of  giving  the  parent  absolute  dis- 
cretion. And  in  many  cases,  giving  the  parents  such  discretion  may 
have  the  effect  of  allowing  the  parents  to  withdraw  from  the  troubled 
situation  by  using  the  child's  exclusion  from  the  family  as  a  means  of 
denying  their  own  contribution  to  the  problem  and  not  recognizing  the 
need  for  change  on  the  part  of  all  family  members.^^'^ 

D.     An  Appropriate  Role  for  Parents  in  the  Commitment  Process 

What  should  be  the  parents'  role  in  a  new  legal  framework  for 
the  hospitalization  of  mentally  ill  children?    The  first  parental  function 

124.  R.D.  Laing,  Intervention  in  Social  Situations,  in  The  Politics  of  the  Fam- 
ily AND  Other  Essays  33  (1971)  (emphasis  omitted). 

125.  "There  is  no  systematic  psychoanalytic  theory  of  the  nature  of  transpersonal 
defences,  whereby  self  attempts  to  regulate  the  inner  life  of  the  other  in  order  to  pre- 
serve his  own,  nor  of  techniques  of  coping  with  such  persecution  by  others."  Id.  at 
13.  Psychiatry's  failure  in  this  regard  is  evidenced  by  the  fact  that  there  are  "clinical 
terms  for  disturbed,  but  not  for  disturbing  persons."  R.D.  Laing  &  A.  Esterson,  San- 
ity, Madness  and  the  Family  149  (1964). 

126.  Letter  from  Elizabeth  Strutzel,  supra  note  61. 

127.  Some  families  not  only  postpone  recognition  of  the  problems  faced  by  the 
family  until  the  intensity  of  family  distress  becomes  unbearable,  but  also  continue  some 
pretense  of  denial  even  after  a  member  has  been  hospitalized.  This  has  been  observed 
in  families  whose  equilibrium  depends  upon  the  balancing  influence  provided  by  the 
"sick"  member's  illness.    T.  Lroz,  supra  no»c  63,  at  274. 

One  group  of  commentators  has  noted  that  it  is  often  a  shift  in  the  family  equi- 
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will  continue  to  be  diagnostic.  Parents  (and  to  a  certain  extent  school- 
teachers) wUl  be  the  persons  most  likely  to  observe  disturbed  behavior 
at  an  early  stage,  and  will  continue  to  be  the  persons  most  likely  to 
refer  the  child  for  professional  diagnosis  and  treatment. ^^*  However, 
the  advantage  of  proximity  to  the  child  does  not  necessarily  give  pai- 
ents  the  expertise  or  objectivity  required  to  make  a  determination  of 
the  precise  nature  of  the  problem  or  to  decide  whether  hospitalization 
is  a  necessary  or  desirable  response.  Thus  the  parent  may  remain 
the  initiator  of  the  inquiry  into  the  child's  situation,  but  should  not 
retain  the  power  to  conduct  that  inquiry  alone  or  to  decide  on  the 
final  disposition. 

A  second  parental  function  may,  in  some  cases,  include  personal 
involvement  in  the  treatment  process.  This  may  take  the  form  of  in- 
dividual counseling  or  therapy  for  one  or  both  parents,  work  with  a 
psychiatric  social  worker,  conjoint  family  therapy  inNolvmg  both  the 
child  and  the  parents,  or  a  combination  of  these  and  other  treatment 
approaches.  Depending  upon  the  kind  of  treatment  which  the  child, 
and  perhaps  other  family  members,  are  to  undergo,  parents  may  also 
be  asked  or  required  to  contribute  financially  to  the  cost  of  the  hos- 
pitahzation.'^''  Depending  upon  the  child's  age  and  the  family  situa- 
tion at  the  time  of  his  or  her  release  from  the  hospital,  the  family 
may  also  be  called  upon  to  take  the  chUd  back  into  the  home  when 
treatment  is  completed.  But  none  of  these  admittedly  important  func- 
tions requires  that  parents  decide  whether  the  child  should  be  hospital- 
ized. They  are  often  ill-equipped  to  make  that  decision  by  them- 
selves. A  legal  framework  must  be  devised  which  will  infuse  exper- 
tise and  objectivity  into  a  function  which  the  parents  now  exercise 
alone. 

rv 

The  Psychiatrist:  A  Check  on  Parental  Discretion? 
It  is  often  argued  that  even  if  the  parent's  authority  to  conmiit 
children  to  mental  hospitals  is  excessive,  the  admitting  psychiatrist^'" 


librium  which  necessitates  hospitalization  of  a  family  member — either  because  it  renders 
that  member  more  disturbed,  or  because  the  family  can  no  longer  provide  care— rather 
than  a  fundamental  change  in  his  or  her  medical  condition.    Id. 

128.  The  parents'  role  in  diagnosis  has  been  exaggerated  by  some  who  claim  that 
it  is  exclusive.  For  example,  the  argument  of  counsel  in  Van  Deusen  v.  Newcomer, 
40  Mich.  90,  102  (1879),  was  that,  "The  disease  is  often  so  obscure  and  subtle  as  to 
be  detected  only  by  the  near  relatives;  those  who  discover  differences  in  the  patient 
not  open  to  the  observation  of  a  stranger  or  a  casual  acquaintance." 

129.  Even  where  minors  can  be  admitted  on  their  own  application,  hospitals  may 
require  that  the  parents  assume  financial  responsibility.  V.  Victoroff  &  H.  Ross, 
Hospitalizing  the  Mentally  III  in  Ohio  49  (1969). 

130.  For  the  purposes  of  this  paper,  unless  otherwise  stated,  the  term  "psychia- 
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will  act  as  a  check  against  ill-advised  parental  action.  No  figures  are 
available  to  indicate  how  frequently  psychiatrists  deny  parental  re- 
quests for  the  commitment  of  children  on  the  grounds  that  the  request 
is  inappropriate.  Experience  shows  that  in  the  most  blatant  cases  of 
parental  error  psychiatrists  do  screen  out  admissions  which  are  not 
warranted  by  apparent  pathology  in  the  child. ^^'  In  less  obvious  cases, 
however,  psychiatrists  may  fail  to  perform  an  effective  screening  func- 
tion. There  are  three  reasons  for  this  failure:  (1)  The  performance 
of  psychiatrists  in  precommitmenit  interviews  and  examinations  is  often 
perfunctory  and  tends  toward  overdiagnosis;  (2)  Psychiatrists  may  be 
insensitive  to  legally  important  commitment  issues;  (3)  The  effective- 
ness of  the  psychiatrist  in  the  admitting  process  is  weakened  by  un- 
certainty over  whose  agent  he  or  she  is  in  such  circumstances — ^the 
parent's  or  the  child's. 

A.     Psychiatric  Inexactitude,  Overdiagnosis,  and 
Perfunctory  Performance 

After  a  thorough  study  of  the  processes  by  which  persons  are 
committed  to  mental  hospitals,  Professor  Cohen  concluded: 

Civil  commitment  proceedings  are  .  .  .  characterized  by  mutual  ex- 
pectations of  perfunctory  performance.  No  pressure  for  the  altera- 
tion of  role  and  function  is  exerted  from  the  formal  participants — the 
judge,  the  attorney,  the  psychiatrist,  or  the  proposed  patient.  All 
seem  content  to  go  through  the  empty  ritual  of  the  hearing  and  resist 
any  temptation  to  indulge  in  self -evaluation.  ^^^ 

It  is  difficult  to  generalize  about  the  intensity  of  the  preconmoitment 
psychiatric  investigation,^^^  but  in  hospitals  with  inadequate  profes- 
sional staffing  the  process  may  involve  only  a  short  interview  with  the 
parents  and  perhaps  with  the  child.  Few  institutions  can  afford  to 
conduct  a  detailed  investigation  of  the  family  background  or  the  results 
of  previous  attempts  at  treatment. ^^*    Thus,  in  many  cases,  even  with 

trist"  shall  be  used  generally  to  refer  to  all  professional  personnel — including  psycholo- 
gists, psychiatric  social  workers,  psychiatric  nurses,  etc. — who  may  have  some  responsi- 
bility for  screening  commitments  to  mental  hospitals.  While  the  differences  between 
the  functions  of  these  professionals  are  important,  they  are  beyond  the  scope  of  this 
paper.  See,  Comment,  Underprivileged  Communications:  Extension  of  the  P'Sychother- 
apist-Patient  Privilege  to  Patients  of  Psychiatric  Social  Workers,  61  Calif.  L.  Rev. 
1050  (1973). 

131.  The  author's  experience  suggests  that  the  level  of  scrutiny  given  to  these  pa- 
rental requests  varies  from  psychiatrist  to  psychiatrist  and  from  institution  to  institu- 
tion. 

132.  Cohen,  supra  note  29,  at  448. 

133.  Mishler  &  Waxier,  Decision  Processes  in  Psychiatric  Hospitalization,  28  Am. 
Sociological  Rev.  576  (1963). 

134.  See,  e.g.,  B.  Ennis  &  L.  Siegel,  supra  note  35,  at  28. 
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the  best  of  motives,  the  psychiatrist  will  be  contributing  to  a  momen- 
tous decision  on  the  basis  of  incomplete  information. 

There  are  other  factors  which  may  lead  psychiatrists  to  conclude 
incorrectly  that  a  child  or  adolescent  requires  hospitalization.^-"'"^ 
Thomas  Scheff  believes  that  overdiagnosis  is  a  pattern  which  reflects 
a  value  judgment  within  the  medical  profession  that  it  is  better  to  err 
on  the  side  of  caution,  assuming  disease  rather  than  health.  Scheff 
notes  that  while  this  will  not  usually  cause  irreversible  harm  in  cases 
of  assumed  physical  illness,  it  will  result  in  deprivation  of  liberty  where 
mental  illness  is  overdiagnosed.^^®  One  commentator  has  observed 
that  caution  can  further  distort  the  diagnostic  function  when  it  is  ac- 
companied by  a  gloss  of  professional  certainty,  which  leads  doctors  to 
assume  an  "apostolic  function,"  and  to  manipulate  the  patient  so  that 
he  or  she  manifests  the  disease  which  the  doctor  has  diagnosed.^'^  It 
has  also  been  noted  that  tendencies  toward  overdiagnosis  may  be 
most  pronounced  when  the  patient  is  a  child.  ^^^ 

Dr.  David  L.  Rosenhan  recently  conducted  an  experiment  in 
which  eight  normal  persons,  "pseudopatients,"  presented  themselves 
for  voluntary  admission  at  twelve  different  hospitals. ^'^  The  only 
symptom  the  pseudopatients  pretended  to  exhibit  was  hearing  voices 
saying  something  like  "empty"  or  "thud.""*  In  every  case,  the  pseu- 
dopatient  was  admitted  to  the  hospital  with  a  diagnosis  of  schizo- 
phrenia or  manic-depressive  psychosis.  Of  particular  interest  is  a  fol- 
low-up experiment  in  which  staff  members  at  a  research  and  teaching 
hospital  were  told  to  be  watchful  for  possible  pseudopatients  present- 
ing themselves  for  admission.  Of  the  193  patients  evaluated,  41  were 
identified,  with  a  high  degree  of  confidence,  as  pseudopatients  by  at 
least  one  staff  member,  and  23  were  so  identified  by  at  least  one  psy- 
chiatrist. In  fact,  there  were  no  pseudopatients  in  the  group  of  193. 
Rosenhan  concludes  that  "any  diagnostic  process  that  lends  itself  so 
readily  to  massive  errors  of  this  sort  cannot  be  a  very  reliable  one.""^ 

Overdiagnosis  is  not  necessarily  indicative  of  any  lack  of  integrity 
in  the  psychiatric  profession.  It  may  be  a  function  6i  the  caution 
which  is  an  essential  part  of  medical  training."^    It  may  also  reflect 

135.  See  Ennis  &  Litwack,  Psychiatry  and  the  Presumption  of  Expertise:   Flipping 
Coins  in  the  Courtroom,  62  Calif.  L.  Rev.  693  (1974)  (this  issue). 

136.  T.  Scheff,  supra  note  116,  at  105-21. 

137.  M.  Balint,  The  Doctor,  His  Patient,  and  the  Illness  216  (1957),  cited 
in  T.  Scheff,  supra  note  116,  at  178. 

138.  T.  SzAsz,  The  Manufacture  of  Madness  35  (1970). 

139.  Rosenhan,   On  Being  Sane  in  Insane  Places,   179  Science  250   (1973)    (re- 
printed in  13  Santa  Clara  Law.  379  (1973)). 

140.  Id.  at  252. 

141.  M.  at  252. 

142.  Id. 
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a  desire  to  avoid  any  possibility  of  self-destructive  behavior  on  the  part 
of  the  child  being  examined.^^^  But  whatever  its  sources,  overdiag- 
nosis leads  not  just  to  inaccuracies  but  to  the  wrongful  confinement 
of  those  young  people  whose  situations  do  not  require  hospitalization. 
Because  psychiatric  knowledge  about  functional  mental  disorders  is 
"clinical  and  intuitive,  and  thus  not  subject  to  verification  by  scienti- 
fic methods,"^**  it  should  not  be  surprising  that  diagnosis  is  less  than 
precise.  This  inevitable  imprecision  lends  support  to  the  conclusion 
that  the  liberty  of  children  accused  of  mental  illness  by  their  parents 
should  not  rest  in  the  hands  of  psychiatrists  alone. 

B.     Psychiatric  Attitudes  Toward  Legal  Aspects  of  Commitment 

An  indication  of  the  attitude  of  the  psychiatric  profession  toward 
legal  safeguards  in  commitment  cases  may  be  found  in  Henry  David- 
son's popular  text  Forensic  Psychiatry,"^  which  argues  that  proce- 
dural safeguards  developed  in  the  criminal  law  to  guarantee  due  proc- 
ess are  inappropriate  for  use  in  involuntary  commitment  proceedings 
of  mental  patients.  Davidson  views  the  medical  considerations  as  fun- 
damental, and  as  incompatible  with  various  procedural  requirements. 
He  argues  that  we  cannot  have  it  both  ways;  either  we  treat  commit- 
ment as  a  medical  problem,  and  do  away  with  such  features  as  notice 
to  the  patient,  or  we  treat  it  as  a  legal  problem  and  subject  the  patient 
to  procedures  which  may  be  against  his  or  her  best  medical  inter- 
ests."® Dr.  Davidson's  views  on  notice  requirements  may  reflect  the 
uneasiness  with  which  some  psychiatrists  view  the  necessity  of  con- 
fronting the  patient  with  the  reality  of  confinement: 

To  psychiatrists,  perhaps  the  most  infuriating  of  the  legal  fea- 
tures of  commitment  is  the  requirement  that  notice  be  given  to  the 
patient.  ...  If  the  patient  is  already  in  a  hospital  on  a  temporary, 
voluntary,  or  emergency  paper,  the  ward  physician  has  the  unen- 

143.  See  generally  R.  Seiden,  Suicide  Among  Youth  (1969)  (U.S.  Public  Health 
Service  Publication  No.  1971).  Psychiatrists  may  similarly  overpredict  dangerousness 
to  others  when  examining  mental  patients,  but  the  problem  is  most  acute  in  the  diffi- 
cult to  define  area  of  "dangerousness  to  oneself."  Dershowitz,  The  Psychiatrist's  Power 
in  Civil  Commitment,  2  Psychology  Today  43  (Feb.  1969).  Professor  Dershowitz 
cites  numerous  examples  to  show  how  hard  it  is  to  define  the  precise  meaning  of  dan- 
ger to  oneself,  including  the  following  limerick: 

The  Lament  of  a  Coronary  Patient 
My  doctor  has  made  a  prognosis 
That  intercourse  fosters  thrombosis 
But  I'd  rather  expire 
Fulfilling  desire 

Than  abstain,  and  develop  neurosis. 
Id.  at  46. 

144.  T.  SCHEFF,  supra  note  116,  at  7. 

145.  H.  Davidson,  Forensic  Psychiatry  (2d  ed.  1965). 

146.  Id.  at  282. 
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viable  task — in  many  states — of  facing  the  patient  and  telling  him 
that  steps  have  been  initiated  to  declare  him  "insane.""' 

There  is  certainly  little  appreciation  in  the  statement  just  quoted  for 
the  role  of  the  patient  in  the  making  of  the  commitment  decision, 
much  less  the  therapeutic  importance  of  dealing  with  the  prospective 
patient  honestly.  Such  attitudes  toward  legal  requirements  may  be 
stated  in  a  more  sympathetic  fashion/*^  but  however  they  are  ex- 
pressed,^^^  the  sentiments  suggest  that  psychiatrists,  even  with  the  best 
of  good  will,  are  ill  equipped  to  play  the  judge's  role  in  the  commit- 
ment of  an  unwilling  juvenile.^^"  In  the  case  of  adult  commitments, 
the  law  has  devised  machinery  by  which  both  concerns — medical  and 
legal — can  be  expressed  in  the  decision  making  process.  In  the  case 
of  juvenile  commitments,  if  non-medical  considerations  are  to  be  taken 
into  account,  at  present  it  must  be  done  sua  sponte  by  the  admitting 
physician.  This  double  burden  is  one  that  psychiatrists  should  not  be 
required  to  shoulder."^ 

C.     The  Psychiatrist  as  Double  Agent^^"^ 

The  traditional  position  of  the  psychiatric  profession  is  that  the 
psychiatrist  is  the  agent  of  the  patient,  and  will  act  only  on  his  or  her 
behalf.  When  a  parent  seeking  to  have  a  child  committed  goes  to 
a  hospital  official  or  a  private  psychiatrist,  however,  the  psychiatrist's 
position  becomes  less  clear-cut.     In  the  case  of  a  juvenile  voluntary 

147.  Id.  at  229-30.  This  uneasiness  may  in  turn  encourage  practices  by  which 
minors  are  lured  into  hospitals  under  a  veil  of  parental  lies  ("It's  only  for  some  tests"). 

148.  E.g.,  a  leading  text  on  psychiatry  contains  this  description  of  the  relationship 
between  lawyer  and  psychiatrists: 

One  of  the  important  differences  between  the  psychiatrist  and  the  lawyer  is  in 
their  respective  attitudes  toward  the  admission  of  the  mentally  ill  person  to  a 
hospital.  The  psychiatrist  urges  that  the  dignity  of  the  patient  be  respected 
and  that  the  obstacles  to  his  admission  be  no  greater  than  those  experienced 
by  the  physically  sick  person.  .  .  .  [T]he  law  insists  on  a  punctilious  observ- 
ance of  what  it  regards  as  human  rights.  .  .  .  The  lawyer  should  not  be  criti- 
cized too  severely  for  his  vigilant  solicitude  for  the  legal  rights  of  the  indi- 
vidual. The  physician  believes,  however,  that  one's  medical  rights  are  no  less 
fundamental  than  his  legal  rights,  and  that  the  sick  person  should  not  be  sub- 
jected to  heartless  and  harmful  mental  torture  incident  to  commitment. 
L.  KOLB,  NOYES'  Modern  Clinical  Psychiatry  606  (7th  ed.  1968). 

149.  Psychiatrists  may  also  express  their  lack  of  concern  for  non-medical  consid- 
erations by  simply  ignoring  the  subject.    T.  Szasz,  supra  note  30,  at  41. 

150.  Dershowitz,  supra  note  143,  at  47. 

151.  Oran,  Judges  and  Psychiatrists  Lock  Up  Too  Many  People,  7  Psychology 
Today  20,  27  (Aug.  1973).    Cf.  Cohen,  supra  note  29,  at  456. 

A  more  adversary  proceeding  would  also  provide  a  challenge  to  commitment  ex- 
aminations and  the  tendency  to  overdiagnose.  See  text  accompanying  notes  132-44  su- 
pra. 

152.  The  concept  of  the  psychiatrist  as  a  double  agent  (where  the  bind  is  between 
the  patient  and  the  state)  is  discussed  in  S.  Halleck,  The  Politics  of  Therapy  119- 
25  (1971). 
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patient,  the  legal  volition  involved  is  that  of  the  parent.  While  the 
goal  of  the  psychiatrist  will  be  expressed — and  perceived — as  the  best 
welfare  of  the  child-patient,  it  is  the  parent  who  has  come  to  seek 
help,  whose  situation  seems  most  desperate,  who  seems  the  most  reli- 
able source  of  information  about  what  is  wrong,  who  is  closest  to  the 
psychiatrist  in  age  and  social  outlook, '"^^  and  who  is  paying  the  psy- 
chiatrist's fee.  Sociologist  Thomas  Scheff  reports  an  interview  with 
one  committing  physician  who  observed:  "[The  family  request  cases 
are]  pretty  automatic.  If  the  patient's  own  family  wants  to  get  rid 
of  him  you  know  there  is  something  wrong.""*  It  is  not  clear  how 
many  psychiatrists  hold  such  a  view,  but  even  where  the  physician  does 
a  more  independent  evaluation,  it  may  be  difficult  to  disentangle  the 
problems  of  the  individual  child  from  the  context  of  the  family  setting. 

Whenever  it  arises,  overidentification  with  the  parent  ill  equips 
the  psychiatrist  to  function  as  a  check  on  the  desire  of  the  parent  to 
hospitalize  the  child.  The  effect  may  be  that  the  admitting  or  certify- 
ing psychiatrist  becomes — often  unwittingly — the  agent  of  the  parent 
in  the  parent-child  confrontation. 

D.     Early  Discharge,  An  Inadequate  Remedy  for 
Improvident  Commitment 

It  is  sometunes  argued  that  even  if  the  psychiatrist  is  ineffective 
as  a  check  on  parents  seeking  commitment,  any  error  will  be  rectified 
by  hospital  persoimel  who  will  quickly  recognize  and  release  a  child 
who  does  not  require  hospitalization.  This  argument  fails  to  take  into 
account  the  realities  of  institutional  practice.  The  impersonal  nature 
of  day-to-day  hospital  operation  makes  inmiediate  identification  un- 
likely. The  hospital  staff  may  not  be  oriented  toward  recognizing  the 
absence  of  pathology.  ""^  And  even  if  the  chUd  is  released  soon  after 
admission,  it  cannot  be  said  that  no  harm  has  been  done. 

/ .     Institutional  Considerations 

Institutional  contingencies  which  play  an  important  part  in  deter- 
mining whether  a  patient  is  released  range  from  the  number  of  beds 
available  in  the  hospital  to  policy  regarding  release  of  the  marginally 
ill.    Some  hospitals  have  an  unofficial  policy  of  retaining  patients 

153.  A  recent  study  by  a  noted  political  scientist  found  that  nearly  two-thirds  of 
the  public  hospital  psychiatrists  surveyed  believe  that  the  typical  American  family  is 
too  lenient  with  children.    A.  Rogow,  The  Psychiatrists  185  (1970). 

154.  T.  Scheff,  supra  note  116,  at  147.  Scheff  describes  another  psychiatrist  who 
recommended  a  thirty  day  comm''z.ient  for  a  patient  whom  he  thought  not  to  be  men- 
tally ill.  The  young  patient  'las  having  difficulties  with  his  parents,  and  the  doctor 
felt  he  "might  get  into  trouble.'     /u 

155.  Rosenhan,  supra  note  139. 
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whose  medical  condition  might  merit  release  until  someone  in  the 
community  expresses  willingness  to  take  responsibility  for  them/^*  In 
cases  of  very  young  and  very  old  patients,  "community  acceptance" 
often  means  the  willingness  of  the  patient's  family  to  take  him  or  her 
into  the  family  home.  Since  voluntary  juvenile  patients  are  often  com- 
mitted precisely  because  the  family  feels  that  they  cannot  hve  together, 
pressure  will  be  felt  by  the  institution  to  keep,  rather  than  release, 
such  patients  during  the  period  immediately  following  hospitalization. 

Another  reason  why  hospital  staffs  may  not  be  successful  in  sort- 
ing out  patients  who  do  not  need  to  be  institutionalized  is  that  institu- 
tionalization itself  may  induce  aberrant  behavior,  thus  reinforcing  the 
admitting  psychiatrist's  original  judgment  that  the  patient  needs  hos- 
pitalization. The  normal  response  to  the  bizarre  surroundings  and  de- 
personalized atmosphere  of  such  institutions  has  been  aptly  termed  a 
process  of  "mortification."^^''  Scheff  suggests  that  hospitalized  patients 
are  "rewarded  for  playing  the  stereotyped  deviant  role."*^®  He  asserts 
that  every  doctor  has  a  vague  but  firm  notion  of  how  a  patient 
ought  to  behave  when  ill,  and  that  patients  respond  to  this  expecta- 
tion.^'^® The  patient's  own  mental  disorganization  may  contribute  to 
adoption  of  the  expected  deviant  role:  "It  can  be  argued  that  when 
a  person  is  in  a  confused  and  suggestible  state,  when  he  organizes 
his  feeUngs  and  behavior  by  using  the  sick  role,  and  when  his  choice 
of  roles  is  validated  by  a  physician  or  others,  he  is  'hooked'  and  will 
proceed  on  a  career  of  chronic  illness. "^^"^  Since  the  patient  is  con- 
stantly receiving  cues  from  the  expectations  of  the  staff  and  the  be- 
havior of  other  patients,  the  product  may  be  behavior  which  is  not 
readily  distinguishable  from  other  patients. 

Day-to-day  realities  of  the  manner  in  which  patients  and  staff  in- 
teract on  a  hospital  ward  may  not  be  conducive  to  an  objective  ap- 
praisal of  the  mental  state  of  a  patient  who  is  protesting  his  or  her 
confinement;  indeed,  strenuous  requests  for  discharge  may  themselves 
be  viewed  as  signs  of  pathology.  Dr.  Szasz  has  noted,  "The  relation- 
ship between  physicians  and  patients  in  psychiatric  hospitals  is  often 
a  struggle  between  adversaries;  this  fact  requires  legal  recognition.'"®^ 
In  the  case  of  juvenile  voluntary  commitments,  the  law  has  not  made 
that  recognition. 

156.  T.  Scheff,  supra  note  1 16,  at  167. 

157.  E.  GOFFMAN,  The  Moral  Career  of  the  Mental  Patient,  in  Asylums  117-55 
(1961). 

158.  T.  Scheff.  supra  note  1 16,  at  84. 

159.  Id.  at  84-87. 

160.  Id.  at  121. 

161.  T.  Szasz,  supra  note  30,  at  181. 
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2.     Labelling 

Even  if  a  child  were  to  be  released  at  an  early  date,  damage  may 
have  been  done  to  the  child  by  the  experience  of  hospitalization.  Hos- 
pitalization is  the  surest  way  of  attaching  the  label  of  "crazy"  or  "men- 
tally ill"  to  a  person,  and  such  a  label  carries  with  it  the  adverse  reac- 
tion of  other  people  who  find  out  about  the  hospitalization  in  a  per- 
son's past.  The  "crazy"  label  can  also  have  a  powerful  impact  upon 
the  self-concept  of  the  person  institutionalized,  especially  where  that 
person  is  young  and  impressionable.  Scheff  argues  that  this  kind  of 
labelling  is  the  single  most  important  cause  of  "careers  of  residual  de- 
viance." The  act  of  labelling  reverses  the  presumption  of  normality 
which  is  usually  accorded  a  person's  actions.  Since  the  presumption 
of  abnormality  attaches  to  the  "former  mental  patient,"  the  amount 
of  deviance  in  his  or  her  behavior  will  be  exaggerated  in  the  percep- 
tions of  others,  and  perhaps  in  fact.^^^  Oddities  of  behavior  which 
would  not  be  noticed  in  a  "normal"  person  will  be  seen  as  proof  of 
continued  craziness  in  a  former  mental  patient.  Craziness  will  be 
found  in  these  actions,  and  the  label  will  be  renewed  and  confirmed. 
Psychiatric  labels,  once  attached,  gain  a  life  of  their  own,  and  even 
when  the  person  no  longer  exhibits  any  manifestations  of  mental  dis- 
ease, his  ilhiess  is  considered  to  be  "in  remission."  The  remission 
label  carries  with  it  the  connotation  that  the  person  will  at  some  time 
begin  to  behave  in  a  crazy  manner  again.  Thus  the  discharged  pa- 
tient, his  relatives,  and  his  friends  gain  the  expectation  that  the  illness 
will  recur,  and  this  expectation  becomes  a  self-fulfilling  prophecy  in 
many  cases ;^®^  such  a  label  may  be  a  primary  cause  of  the  situation 
which  it  purports  to  describe."* 

E.     A  Role  for  the  Independent  Psychiatrist 

One  alternative  would  be  to  provide  an  independent  psychiatrist 
for  the  child  at  all  commitment  proceedings.  The  independent  psy- 
chiatrist can  avoid  the  pitfalls  discussed  above,  by  functioning  as  a  part 
of  a  legal  process,  and  in  conjunction  with  the  child's  counsel.  Thus, 
while  the  psychiatrist  in  a  model  juvenile  commitment  system  would 
remain  vitally  important  as  the  source  of  expert  knowledge  concern- 
ing the  child's  problems,  psychiatric  expertise  would  be  only  one  of 
several  inputs  into  a  judicial  determination  of  the  wisdom  of  the  pro- 
posed commitment. 


162.  T.  Scheff,  supra  note  116,  at  154. 

163.  Rosenhan,  supra  note  139,  at  253-54. 

164.  R.D.  Laing,  supra  note  124,  at  41-42. 
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V. 

The  Child:  Development  of  a  New  Role 

The  present  "voluntary  admissions"  system  gives  parents  almost 
total  discretion  to  commit  their  children,  subject  only  to  the  check  of 
the  admitting  physician.  The  child's  role  is  limited  to  influencing,  by 
argument  or  behavior,  the  parents  and  doctor.  A  central  thesis  of  this 
Article  is  that  the  child's  role  in  commitment  proceedings  can  and 
should  be  expanded.  One  must  first  accept  either  as  a  matter  of  con- 
stitutional law  or  as  an  article  of  secular  faith,  the  idea  that  children 
are  persons  and  that  as  persons  they  have  a  right  to  be  heard  in  mat- 
ters which  significantly  affect  their  lives.  These  assumptions  underlie 
this  Article.  Hospitalization — because  it  deprives  children  of  lib- 
erty and  because  it  leaves  psychological  wounds  which  in  some  cases 
never  heal — so  vitally  affects  the  lives  of  children  that  the  law  is  obli- 
gated to  solicit  and  consider  their  opinions  before  allowing  them  to 
be  committed. 

A.     The  Constitutional  Framework 

1 .     Children,  Parents,  and  the  State 

The  delineation  of  children's  rights  by  the  United  States  Supreme 
Court  is  still  in  nascent  condition.  Early  cases  involving  children  were 
generally  viewed  as  controversies  between  parental  authority  and  the 
authority  of  the  state,  the  rights  of  children  often  receiving  only  a  fleet- 
ing reference.  In  Meyer  v.  Nebraska,^^^  the  Court  noted  in  passing 
that  the  liberty  guaranteed  by  the  fourteenth  amendment  includes  the 
right  to  "acquire  useful  knowledge."^®^  In  Pierce  v.  Society  of  Sis- 
ters,^^''  after  noting  the  contention  that  the  enactment  conflicted  with 
"the  right  of  the  child  to  mfluence  the  parents'  choice  of  a  school,"^"" 
the  Court  rested  its  decision  on  the  interference  with  the  authority  of 
parents  and  guardians  to  direct  the  unbringing  and  education  of  their 


165.  262  U.S.  390  (1923)  (reversing  the  conviction  of  a  teacher  by  using  the  sub- 
stantive due  process  doctrine  of  that  era).  For  a  brief  abstract  of  the  case,  see  text  ac- 
companying notes  67-68  supra.  See  discussion  of  parents'  rights  accompanying  notes  64- 
111  supra. 

166.  Id.  at  399.  This  remark  probably  referred  to  the  rights  of  the  pupils  to 
learn.  It  could,  however,  have  been  meant  to  buttress  the  rights  of  the  teacher.  It 
follows  a  reference  to  occupational  interests,  and  might  be  read  to  highlight  the  right 
of  a  teacher  to  put  acquired  knowledge  to  use  in  teaching.  The  Court  seems  to  have 
accepted  the  former  interpretation.  Justice  Rutledge  wrote  in  Prince  v.  Massachusetts, 
321  U.S.  158  (1944),  that  "children's  rights  to  receive  teaching  in  languages  other  than 
the  nation's  common  tongue"  had  been  guarded  in  Meyer.  Id.  at  166.  See  also  Tinker 
V.  Independent  Community  School  Dist.,  393  U.S.  503,  506  (1969)  (Meyer  said  to 
have  protected  the  liberty  of  teacher,  student,  and  parents). 

167.  268  U.S.  510  (1925).    See  text  accompanying  notes  69-70  supra. 
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children,  and  the  rights  of  the  private  school  to  engage  in  business 
free  from  unreasonable  interference  with  its  patrons.  ^^® 

In  West  Virginia  State  Board  of  Education  v.  Barnette,^'^^  the 
Court  seems  to  have  recognized  that  children  are  entitled  to  first 
amendment  protections. ^^^  The  plaintiffs  won  an  injunction  against 
the  expulsion  of  children  who  would  not  salute  the  flag,  and  against 
prosecution  of  parents  and  guardians  for  aiding  in  their  delinquency."^ 
One  year  later,  in  Prince  v.  Massachusetts,^''^  the  Court  explicitly  dis- 
tinguished between  the  claims  of  parents  and  children."^  In  Prince 
the  guardian  of  a  9-year-old  child  was  convicted  of  violating  state  child 
labor  laws  by  furnishing  a  child  with  magazines,  knowing  that  the  child 
would  sell  them  unlawfully,  and  by  permitting  a  child  in  her  custody 
to  "work"  contrary  to  law."^  The  guardian  and  child  were  Jehovah's 
Witnesses  and  had  been  distributing  copies  of  Watchtower  and  Conso- 
lation, engaging  in  what  they  considered  to  be  a  religious  duty."^  The 
Court  acknowledged  that  two  claims  were  at  stake:  the  parent's  right 
to  bring  up  the  child,  and  the  child's  right  to  follow  the  tenets  and 
practices  of  their  faith."^ 

Writing  for  the  Court,  Justice  Rutledge  proceeded  to  characterize 
the  state's  assertion  of  authority  as  representing  "the  interest  of  society 
to  protect  the  welfare  of  children,""^  and  analyzed  the  case  by  con- 

168.  Id.  at  532. 

169.  Id.  at  534-36.  In  Prince  v.  Massachusetts,  321  U.S.  Ii8  (1944),  Justice  Rut- 
ledge  described  the  Court's  action  in  Pierce  as  sustaining  both  "the  parent's  authority 
to  provide  religious  with  secular  schooling,  and  the  child's  right  to  receive  it  .  .  .  ." 
Id.  at  166. 

170.  319  U.S.  624  (1943). 

171.  The  question  which  underlies  the  flag  salute  controversy  is  whether 
a  ceremony  so  touching  matters  of  public  opinion  and  political  attitude  may 
be  imposed  upon  the  individual  by  official  authority  under  powers  committed 
to  any  political  organization  under  our  Constitution. 

Id.  at  636. 

Neither  our  domestic  tranquility  in  peace  nor  our  martial  effort  in  war 
depend  on  compelling  little  children  to  participate  in  a  ceremony  which  ends 
in  nothing  for  them  but  a  fear  of  spiritual  condemnation. 

Id.  at  644  (Black  &  Douglas,  JJ.,  concurring).    But  cf.  Justice  Frankfurter's  statement 

in  dissent: 

And  the  question  here  is  whether  the  state  may  make  certain  require- 
ments that  seem  to  it  desirable  or  important  for  the  proper  education  of  those 
future  citizens  who  go  to  schools  maintained  by  the  states,  or  whether  the  pu- 
pils in  those  schools  may  be  relieved  from  those  requirements  if  they  run 
counter  to  the  consciences  of  their  parents. 

Id.  at  657  (Frankfurter,  J.,  dissenting). 

172.  Id.  at  629-30,  645. 

173.  321  U.S.  158  (1944). 

174.  Id.  at  164. 

175.  Id.  at  160. 

176.  Id.  at  161-63. 

177.  Id.  at  164. 

178.  It  is  the  interest  of  youth  itself,  and  of  the  v^ole  community,  that 
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sidering  the  constitutionality  of  the  child  labor  law.  He  asserted  that 
the  state's  authority  over  children's  activities  was  broader  than  over 
those  of  adults/ ^^  and  that  the  regulation  in  question  was  not  unrea- 
sonable.^^" 

In  dissent,  Justice  Murphy  accepted  the  tenet  that  the  power  of 
the  state  to  control  the  activities  of  chidlren  was  broader  than  its  power 
over  adults/ ^^  but  reached  a  different  result.  He  believed  that  the  risk 
of  nonpersuasion  was  on  the  state  to  prove  the  "reasonableness  and 
necessity"  of  the  prohibition. ^^^  Justice  Murphy  concluded  that  the 
state  had  failed  to  meet  this  stricter  standard  of  review.  Because  a 
restriction  on  religious  acitivity  was  involved,  Justice  Murphy  required 
the  state  to  justify  the  regulation  and  employed  a  more  exacting  rule 
of  law. 

The  majority  in  Ginzberg  v.  New  York,^^^  drew  strength  from 
the  holding  of  Prince.  In  Ginzberg,  the  Court  sustained  a  state's  use 
of  variable  concepts  of  obscenity  by  which  material  which  would  not 
be  obscene  for  adults  was  obscene  for  those  under  eighteen.^**  A 
New  York  statute  made  unlawful  the  knowing  sale  to  a  person  under 
seventeen  of  magazines  which  contain  pictures  depicting  nudity  and 
which  are  harmful  to  minors. ^^^  In  his  majority  opinion,  Justice  Bren- 
nan  explained  that  the  legislature  could  properly  conclude  that  the  law 
would  assist  parents  and  teachers  to  care  for  minors. ^^^  He  then  as- 
serted a  distinct  societal  interest  in  the  well-being  of  its  youth. ^*'  In 
both  regards  he  made  reference  to  Prince.  He  found  that  the  New 
York  legislature  might  rationally  conclude  that  exposure  to  these  mate- 
children  be  both  safeguarded  from  abuses  and  given  opportunities  for  growing 
into  free  and  independent  well-developed  men  and  citizens. 

Acting  to  guard  the  general  interest  in  youth's  well  being,  the  state  as 
parens  patriae  may  restrict  the  parent's  control  by  requiring  school  attendance, 
regulating  or  prohibiting  the  child's  labor,  and  in  many  other  ways. 
Id.  at  165-66  (footnotes  omitted). 

179.  Id.  at  168. 

180.  Justice  Rutledge  contrasts  his  analysis  with  one  requiring  the  showing  of  a 
clear  and  present  danger.  Id.  at  167.  Instead,  he  accepts  the  statutory  classifications 
of  children  and  selling  activities  as  appropriate.  While  he  appears  to  begin  a  search 
for  justification  of  the  regulation  in  the  particular  fact  situation  of  the  case,  he  short 
circuits  the  analysis  with  a  generalized  assertion  of  "harmful  possibilities"  and  eventu- 
ally defers  to  the  state's  determination  that  an  absolute  prohibition  is  necessary  to  ac- 
complish its  objectives.    Id.  at  169-70. 

181.  Id.  at  173. 

182.  Id. 

183.  390  U.S.  629  (1968). 

184.  Id.  at  638. 

185.  Id.  at  633. 

186.  Id.  at  639. 

187.  Id.  at  640. 
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rials  would  be  harmful  to  young  people. ^^^ 

In  Tinker  v.  Des  Moines  Independent  Community  School 
District, ^*^  the  conflict  was  again  one  between  state  regulation  and 
children's  rights.  The  majority  opinion  of  Justice  Fortas  left  no  doubt 
that  the  children  were  exercising  their  first  amendment  rights  of  ex- 
pression by  wearing  black  armbands  to  school  in  protest  against  the 
hostilities  in  Southeast  Asia.^**"  The  Court  recognized  students  as  "per- 
sons under  our  Constitution,"  and  failed  to  discount  their  complement 
of  rights.^^^  While  Tinker  reaffirmed  children's  right  to  first  amend- 
ment protection  vis  a  vis  the  state,  it  did  so  in  a  setting  of  family 
solidarity;  the  protesting  students  and  their  parents  were  in  agree- 
ment. ^®- 

It  was  not  until  Wisconsin  v.  Yoder,'^^^  that  the  prospect  of  chil- 
dren asserting  first  amendment  rights  in  opposition  to  their  parents' 
wishes  was  raised,  and  even  then,  most  vigorously  in  the  dissenting 
opinion  of  Justice  Douglas.^®*  Justice  Douglas  was  quick  to  point  out 
that  the  compulsory  education  requirement  in  issue  effected  not  only 
the  free  exercise  claims  of  Amish  parents,  but  also  those  of  their  high 
school  children.^*' 

K  the  parents  in  this  case  are  allowed  a  religious  exemption,  the 
inevitable  effect  is  to  impose  the  parents'  notions  of  religious  duty 
upon  their  children.  Where  the  child  is  mature  enough  to  express 
potentially  conflicting  desires,  it  would  be  an  invasion  of  the  child's 
rights  to  permit  such  an  imposition  without  canvassing  his  views. ^^^ 

188.  Id.  at  641-43.  Since  no  argument  was  advanced  that  the  magazines  were  not 
harmful  to  minors,  Justice  Brennan  recognized  no  issue  concerning  the  obscenity  of  the 
material.  Id.  at  635.  Since  obscenity  is  not  "protected  speech,"  Justice  Brennan  felt 
justified  in  using  this  permissive  rule  of  law.    Id.  at  641. 

189.  393  U.S.  503  (1969). 

190.  Id.  at  507,  508. 

191.  Id.  at  511. 

But  see  the  concurring  opinion  of  Justice  Stewart.  Justice  Stewart  refers  to  both 
Prince  and  Ginzberg,  and  quotes  from  his  concurring  opinion  in  Ginzberg: 

A  State  may  permissibly  determine  that,  at  least  in  some  precisely  deter- 
mined areas,  a  child — like  someone  in  a  captive  audience — is  not  possessed 
of  that  full  capacity  for  individual  choice  which  is  the  presupposition  of  First 
Amendment  gtiarantees. 
Id.  at  515,  quoting  from  390  U.S.  629,  649-50  (1968). 

192.  393  U.S.  at  504.    Cf.  id.  at  516. 

193.  406  U.S.  205  (1972). 

194.  Id.  at  241-46.  See  also  id.  at  237  (Stewart,  J.,  concurring);  id.  at  238 
(White,  J.,  concurring);  id.  at  230-32  (Burger,  C.J.,  dictum). 

195.  Id.  at  241. 

196.  Id.  at  242. 

One  line  of  argument  drawing  strength  from  the  first  amendment  cases  of  Tinker 
and  Barnette  is  that  a  child — like  other  persons — has  a  right  to  the  integrity  of  his 
or  her  own  personality,  and  that  until  it  can  be  shown  that  aberrant  behavior  is  a  path- 
ological danger  to  the  safety  or  peace  of  others  and  not  merely  a  harmless  expression 
of  individual  style,  parents  have  no  right  to  coerce  changes  in  that  behavior.    The  no- 
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Justice  White  accepted  the  possibility  that  some  Amish  children 
might  abandon  the  Amish  faith  and  way.^^^    He  recognized: 

A  State  has  a  legitimate  interest  not  only  in  seeking  to  develop 
the  latent  talents  of  its  children  but  also  in  seeking  to  prepare  them 
for  the  life  style  that  they  may  later  choose,  or  at  least  to  provide 
them  with  an  option  other  than  the  life  they  have  led  in  the  past.^^^ 

But  in  the  circumstances  of  this  case/*^^  he  decided  the  close  question 
by  concurring  with  the  majority.  Justice  Stewart  was  more  vehement 
and  read  the  record  as  not  presenting  a  question  of  conflicting  free 
exercise  claims.^"** 

Chief  Justice  Burger,  writing  for  the  majority,  held  that  the  state 
could  not  compel  these  respondents  to  make  their  children  attend  for- 
mal high  schools  until  age  sixteen.  ^"^  He  noted  that  it  was  the  parents 
who  were  subject  to  prosecution,  and  that  the  holding  "in  no  degree 
depend[ed]  on  the  assertion  of  the  religious  interest  of  the  child  as 
contrasted  with  that  of  the  parents."^°^  Chief  Justice  Burger  did  pro- 
ceed to  intimate  the  view  that  recognition  of  a  claim  by  the  state  on 
the  theory  that  parents  were  preventing  their  minor  children  from  at- 
tending high  school  contrary  to  the  children's  wishes  would  have 
brought  into  question  traditional  concepts  of  parental  control  over  the 
upbringing  and  education  of  their  children.  ^"^ 

These  cases  suggest  several  lessons.  (1)  Children  are  persons 
and  enjoy  constitutional  rights  and  protections.^"*  (2)  The  children's 
interests  have  generally  been  seen  as  allied  with  those  of  their  par- 
ents.^°^  (3)  In  conflicts  between  the  interests  of  parents  and  chil- 
dren, the  rights  of  children  and  the  role  of  the  state  are  still  without 


tion  of  a  danger  sufficient  to  justify  the  limitation  of  a  child's  expression  of  personality 
is  an  adaptation  of  the  first  amendment  rule  of  law  commonly  called  clear  and  present 
danger.  Application  of  this  exacting  standard  of  justification  goes  beyond  the  intensity 
with  which  the  courts  have  generally  been  willing  to  review  disputes  between  parents 
and  children. 

197.  Id.  at  240. 

198.  Id. 

199.  Here  the  children  did  attend  public  schools  through  the  eighth  grade,  and 
there  was  no  evidence  that  Amish  children  who  did  decide  to  leave  would  not  be  able 
to  acquire  additional  academic  training  and  skills.    Id.  at  238,  240. 

200.  Id.  at  237. 

201.  Id.  at  234. 

202.  Id.  at  230. 

203.  Id.  at  230-34. 

204.  Tinker  v.  Independent  Community  School  Dist.,  393  U.S.  503  (1969);  Bd. 
of  Educ.  v.  Bamette,  319  U.S.  624  (1943). 

205.  See  Wisconsin  v.  Yoder,  406  U.S.  205  (1972);  Tinker  v.  Independent  Com- 
munity School  Dist.,  393  U.S.  503  (1969).  Cf.  Bd.  of  Educ.  v.  Bamette,  319  U.S. 
624  (1943);  Pierce  v.  Society  of  Sisters,  268  U.S.  510  (1925);  Meyer  v.  Nebraska,  262 
U.S.  390  (1923).    But  see  text  accompanying  notes  195-96  supra. 
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clear  delineation.-"^  (4)  The  state  may  act  to  limit  parents'  discre- 
tion with  regard  to  their  child. -"^^  When  it  does,  its  interest  are  two- 
fold: a)  protecting  the  interests  of  the  child,  and  b)  furthering  a  gen- 
eral societal  interest  in  the  well-being  of  its  youth. 

2.     The  Child  and  Procedural  Due  Process 

The  Court  has  been  vigorous  in  extending  to  children  the  pro- 
cedural safeguards  provided  in  the  Bill  of  Right  for  those  accused  of 
crimes.  Between  1966  and  1971,  almost  all  the  procedural  safe- 
guards of  adult  defendants  were  extended  to  children  in  delinquency 
proceedings.  In  Kent  v.  United  States,-"^  limits  were  placed  upon  the 
power  of  juvenile  courts  to  waive  jursidiction,  thereby,  sending  the  ac- 
cused child  to  trial  as  an  adult.  The  parental  function  of  the  juvenile 
court  judge.  Justice  Fortas  noted,  is  "not  an  invitation  to  procedural 
arbitrariness."-"^  In  re  Gault-^'^  reinforced  Fortas's  warning  by  holding 
that  due  process  required  notice  of  the  charges,  right  to  counsel,  right 
to  confrontation  and  cross-examination  of  witnesses,  and  the  privilege 
against  seLf-incrimination  in  juvenile  proceedings.  In  re  Winship^^^ 
added  to  the  list  of  protections  by  holding  that  due  process  in  juvenile 
delinquency  cases  required  proof  beyond  a  reasonable  doubt. ^^^ 

With  rare  exception,^^^  the  Court  has  held  that  children  may  not 
be  denied  the  procedural  protections  afforded  adults.  In  so  doing, 
it  has  rejected  "the  assertion  that  a  child,  unlike  an  adult  has  a  right 
'not  to  liberty  but  to  custody.'  "^^*  Instead,  the  holdings  of  these  cases 
are  consistent  with  an  analysis  which  begins  by  assuming  children  are 
entitled  to  full  constitutional  rights,  and  which  proceeds  to  limit  these 
rights  only  when  accommodation  is  required  to  resolve  a  conflict  with 
the  interests  of  parents,  society,  or  what  appears  to  be  the  child's  best 
interest.  ^^^ 

206.  Wisconsin  v.  Yoder,  406  U.S.  205  (1972).  The  next  sections  of  this  Com- 
ment will  examine  these  questions  and  suggest  a  resolution  of  this  problem  in  the  set- 
ting of  the  voluntary  commitment  of  children  by  their  parents. 

207.  Prince  v.  Massachusetts,  321  U.S.  158  (1944).  Cf.  Ginzberg  v.  New  York, 
390  U.S.  629  (1968). 

208.  383  U.S.  541  (1966). 

209.  Id.  at  555. 

210.  387  U.S.   1  (1967). 

211.  397  U.S.  358  (1970). 

212.  Id.  at  368. 

213.  The  Court  fjiiled  to  make  this  process  complete  when  a  plurality  later  held 
that  due  process  did  not  require  trial  by  jury  in  juvenile  courts,  because  of  the  allegedly 
damaging  effects  on  juvenile  offenders  and  the  functioning  of  juvenile  courts.  McKei- 
ver  V.  Pennsylvania,  403  U.S.  528  (1971 ). 

214.  In  re  Gault,  387  U.S.  1,  17  (1967). 

215.  In  one  case,  the  Court  used  differences  between  children  and  adults  as  one 
reason  for  extending  the  privilege  against  self-incrimination  to  juveniles:    "[A]uthorita- 
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B.     An  Expanded  Role  for  the  Child 
1 .     Judicial  Review  of  Parens  Patriae  and  Patria  Potestas 

The  configuration  of  interests  in  juvenile  commitment  proceed- 
ings is  a  closed  triangle;  any  expansion  of  the  child's  rights  must  be 
accommodated  on  another  side.  The  Court  has  been  noticeably  more 
reticent  in  checking  parental  discretion  than  in  limiting  the  power  of 
the  state.^^®  One  obvious  reason  why  the  courts  have  been  willing 
to  maintain  children's  rights  against  the  state  but  not  against  their  par- 
ents is  that  parents  could  be  expected  to  shake  the  pohtical  founda- 
tions over  such  rulings,  whereas  the  state's  interests  are  more  abstract 
and  less  likely  to  be  expressed  poUtically. 

A  second  factor  may  be  that  in  some  situations  under  review,  the 
state's  position  vis  a  vis  both  parents  and  children  has  been  weakened 
by  the  conflicting  dictates  of  the  parens  patriae  doctrine.  The  two 
relevant  elements  of  this  doctrine  are  (1)  that  the  state  in  its  role 
as  protector  of  the  weak  must  sometimes  protect  children  from  theii 
parents,  and  (2)  that  in  certain  circumstances  the  state  may  require 
both  parents  and  children  to  act  in  such  a  way  as  to  promote  the  soci- 
etal interest.  These  two  elements  are  in  conflict  where  the  aggressor 
against  the  child  is  the  state,  itself.  In  this  regard,  the  Gault  and 
Tinker  decisions  may  be  read  to  require  a  preference  for  the  protec- 
tionist role  of  the  state  over  the  activist  role.^" 

The  voluntary  commitment  of  children  by  their  parents  seems 
closer  to  a  traditional  parens  patriae  situation  in  which  the  emphasis 
is  on  protection.  The  axij  of  potential  conflict  is  between  children 
and  their  parents.  The  parents  initiate  the  commitment  process  by 
volunteering  their  child.  The  state's  power  has  up  until  now  been 
exercised  or  reserved  in  support  of  that  parental  choice.  Instead,  the 
state  could  provide  more  effective  safeguards  so  that  the  interests  the 
child  perceives  as  his  or  her  own  will  not  go  ururecognized  in  so  vi- 
tally important  a  matter. 

It  may  not  be  necessary  to  mount  a  direct  attack  against  parental 
control.  WhUe  the  courts  might  be  uneasy  about  restricting  parental 
prerogatives,  they  may  not  be  indifferent  to  the  argument  that  the 
state,  in  denying  procedural  safeguards  to  juveniles,  now  enforces 
blanket  discrimination  against  children.    Under  the  current  system,  the 


tive  opinion  has  cast  formidable  doubt  upon  the  reliability  and  trustworthiness  of  'con- 
fessions' by  children."  In  re  Gault,  387  U.S.  1.  52  (1967).  See  also  Haley  v.  Ohio, 
332  U.S.  596  (1948). 

216.  See  discussion  accompanying  notes  193-207  and  notes  208-215  supra. 

217.  Kleinfeld,  The  Balance  of  Power  Among  Infants,  Their  Parents  and  the 
State,  pt.  Ill,  The  Relation  to  The  State,  5  Fam.  L.Q.  64,  107  (1971)  [hereinafter 
cited  as  Kleinfield  III]. 
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state  automatically  endorses  the  parents'  view  of  the  child's  problems. 
The  state,  through  the  courts,  should  instead  take  a  more  even-handed 
approach  and  weigh  the  preferences  and  interests  of  both  parents  and 
child  before  determining  v/hether  commitment  is  necessary.^^^ 

2.     Conceptions  of  Age  and  Responsibility 

Legal  perceptions  of  age  and  responsibility  may  be  critical  to  -any 
attempt  to  change  the  present  system  of  juvenile  commitment.^'®  The 
setting  of  age  limits  for  the  enjoyment  of  legal  rights  seems  peculiarly 
a  legislative  function.  Arguments  about  how  old  children  must  be  be- 
fore they  can  participate  in  their  own  commitment  proceedings  may 
ultimately  have  to  be  decided  by  state  legislatures.  The  age  limit  cur- 
rently in  force  for  most  purposes  in  most  states  is  21 . 

Suggestions  for  varying  that  limit  with  regard  to  some  circum- 
stances have  been  advanced.  One  proposal  for  the  particular  setting 
under  discussion  was  made  in  the  National  Institute  of  Mental  Health's 
Draft  Act  Governing  Hospitalization  of  the  Mentally  111.  It  suggested 
that  16  is  the  age  at  which  persons  should  be  able  to  seek  voluntary 
hospitalization  on  their  own  initiative,  or,  once  hospitalized,  seek  their 
own  release. ^^**  The  Act's  Commentary  argues  for  the  lower  age  on 
the  basis  of  such  factors  as  the  legal  capacity  of  adolescents  to  consent 
to  surgery,^^^  and  their  legal  responsibility  for  criminal  acts — a  matter 
which  varies  from  state  to  state.  These  arguments  have  not  proven 
totally  persuasive;  some  states  which  have  adopted  the  Draft  Act  have 
modified  it  to  make  the  age  of  responsibility  21  .*'" 

Citing  the  works  of  Piaget  and  other  authority.  Justice  Doug- 
las argued  for  an  even  younger  age  of  responsibility  in  his  Yoder 
dissent.^^^     Noting  that  14-  and  15-year-olds  are  often  permitted  to 

218.  Judges  may  be  more  receptive  to  arguments  emphasizing  the  law's  developing 
guarantees  of  children's  rights  than  to  allegations  of  irrationality  or  vindictiveness  on 
the  part  of  parents  seeking  to  commit  their  children.  The  role  of  the  state  is  the  pre- 
ferred ground  upon  which  to  argue.  It  will  be  incumbent  upon  the  children's  rights 
advocates  to  demonstrate  that  the  state's  failure  to  give  children  any  voice  in  the  mat- 
ter of  their  own  commitment  is  unreasonable.  By  asserting  rights  of  expression  and 
due  process,  petitioners  will  be  seeking  a  strict  standard  of  judicial  review.  By  charac- 
terizing the  conflict  along  children-state  lines,  they  will  strengthen  the  possibility  of 
evoking  a  favorable  rule  of  law. 

219.  Even  if  children's  rights  advocates  succeed  with  arguments  similar  to  those 
advanced  here,  some  differentiation  among  children  on  the  basis  of  capacity  or  age  may 
still  be  essential.  What  is  left  to  parental  discretion  when  an  infant  is  six  months  old 
may  no  longer  seem  so  compelling  when  the  child  becomes  a  teenager. 

220.  Draft  Act  (Commentary),  supra  note  17,  at  19-20. 

221.  An  assumption  which  appears  to  be  erroneous,  see  text  accompanying  notes 
81-84  supra. 

222.  Ross,  Hospitalization  of  the  Voluntary  Mental  Patient,  53  MiCH.  L.  RJEV.  353, 
360  (1955). 

223.  Justice  Douglas  cites: 
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testify  in  custody  proceedings,  Douglas  argued  that  the  moral  and  in- 
tellectual maturity  of  children  at  age  14  is  close  to  that  of  an  adult."* 

As  Justice  Douglas  noted,  an  important  area  of  judicial  decisions 
allowing  choices  to  children  is  that  of  custody  cases.  It  has  been  vig- 
orously argued  that  the  child's  interest  should  be  separately  presented 
to  the  court  in  custody  cases,  and  that  neither  parent's  attorney  can 
present  the  child's  position  in  an  objective  form,  although  both  will 
argue  that  it  is  in  the  child's  best  interest  that  their  cUent  have  cus- 
tody."^ It  has  been  observed  that  the  child's  right  to  be  heard  in 
custody  decisions  derives  from  the  "notion  that  a  youth  has  certain  in- 
herent rights  to  free  association,  extending  to  the  custodial  relation- 
ships to  which  he  is  subject,"^^®  and  also  draws  strength  from  analogy 
to  the  rules  of  civil  procedure  dealing  with  compulsory  joinder  of  par- 
ties and  intervention  by  right.^^'^ 

Either  by  statute  or  judicial  decision,  many  states  recognize  that 
the  choice  of  a  child  of  a  certain  age,  usually  between  10  and  14, 
should  be  considered  as  a  factor  in  awarding  custody.^^^  This  choice 
will  only  be  honored  if  the  parent  chosen  by  the  child  meets  the  court's 
standards  of  "fitness,"  and  even  then,  in  most  jurisdictions,  the  child's 
preference  is  treated  "as  simply  another  relevant  factor."-^®  The  Uni- 
form Marriage  and  Divorce  Act  directs  the  judge  to  "give  due  weight 
to  the  wishes  of  the  child  if  he  is  of  sufficient  age  and  is  capable  of 
forming  an  intelligent  preference,"  and  to  follow  the  preferences  of 
a  child  of  16  or  over,  unless  "the  child  is  so  mentally  or  emotionally 
disturbed  as  to  be  unable  to  form  an  mtelligent  preference;"^'"  but 
the  drafting  committee  of  the  National  Conference  of  Commissioners 


J.  Piaget,  The  Moral  Judgment  of  the  Child  (1948);  D.  Elkind,  Children 
and  Adolescents  75-80  (1970);  Kohlberg,  Moral  Education  in  the  Schools:  A 
Development  View,  in  R.  Muuss,  Adolescent  Behavior  and  Society  193,  199- 
200  (1971);  W.  Kay,  Moral  Development  172-183  (1968);  A.  Gesell  &  F.  Ilg, 
Youth:  The  Years  from  Ten  to  Sixteen  175-182  (1956). 
406  U.S.  205,  245  n.3  (Douglas,  J.,  dissenting). 

224.  Id. 

225.  Inker  &  Perratta,  A  Child's  Right  to  Counsel  in  Custody  Cases,  55  Mass. 
L.Q.  229,  235  (1970).  See  also  Children  in  the  Courts— The  Question  of  Rep- 
resentation 21-143  (G.  Newman  ed.  1967). 

226.  Kleinfeld  II,  supra  note  77,  at  442. 

227.  Fed.  R.  Civ.  P.  19(a),  24(a)(2),  cited  in  Kleinfeld,  The  Balance  of  Power 
Among  Infants,  Their  Parents  and  the  State,  pt.  I,  The  Representational  Context,  4 
Fam.  L.Q.  320,  324-26  (1970)  [hereinafter  cited  as  Kleinfield  I]. 

228.  Annot.,  4  A.L.R.3d  1396  (1965). 

229.  C.  FooTE,  R.  Levy  &  F.  Sander,  Cases  and  Materuls  on  Family  Law  852 
(1966).  For  some  other  factors  which  may  be  considered,  see,  e.g.,  Painter  v.  Ban- 
nister, 258  Iowa  1390,  140  N.W.2d  152,  cert,  denied,  385  U.S.  949  (1966). 

230.  Uniform  Marriage  and  Divorce  Act,  Section  4.9  (First  Tentative  Draft,  Sec- 
ond Working  Draft  1969). 
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on  Uniform  State  Laws  rejected  this  proposal  as  too  far-reaching.^^^ 

State  laws  tend  to  give  more  weight  to  a  child's  choice  where 
the  child  is  not  choosing  between  parents  in  a  divorce.  Courts  are 
less  eager  to  grant  the  child's  wishes  where  such  a  choice  may  disrupt 
the  relationships  within  an  existing  family.  The  situation  of  a  minor 
protesting  against  hospitalization  sought  by  his  or  her  parents  is  closely 
analogous  to  custody  choice  during  divorce;  the  family  still  exists  but 
has  been  broken  by  the  parents'  desire  to  have  the  child  removed  to 
an  institution.  In  a  custody  decision  following  divorce,  the  judge  con- 
siders the  child's  preferences  and  objections  along  with  other  evidence 
from  other  family  members.  The  proposed  expanded  role  of  the  child 
in  voluntary  commitment  proceedings  would  likewise  have  the  judge 
consider  the  child's  point  of  view  along  with  other  evidence  before 
determining  whether  the  child  should  be  committed.  Some  commen- 
tators contend  that  adult  choices  can  be  entrusted  to  children  from 
about  the  age  of  13  on  asserting: 

"[PJersons  generally  reach  their  adult  levels  of  abstract  intelligence 
and  moral  development  long  before   the  termination  of  infancy,  at 
around  puberty.     For  about  the  last  eight  years  or  so  of  infancy,  a 
person  has  about  as  much  capacity  to  exercise  choice  as  an  adult,  yet- 
is  denied   adult  liberty. "^^2 

One  interesting  suggestion  is  that  of  Ennis  and  Siegel,  who  argue  that 
"anyone  who  is  old  enough  to  protest  his  hospitalization  should  have 
the  right  to  a  court  hearing  to  oppose  hospitalization,  whether  his  par- 
ents want  him  to  have  a  hearing  or  not."-^^  This  proposal  might  make 
unnecessary  the  setting  of  an  arbitrary  age  limit.^^* 

In  considering  the  proper  extent  of  a  child's  participation  in  com- 
mitment proceedings,  it  should  be  borne  in  mind  that  the  choices  and 
the  responsibility  required  are  not  limitless.  Even  adults  who  seek 
to  contest  their  own  commitment  or  who  attempt  to  terminate  their  hos- 
pitalization are  not  given  total  discretion  under  the  law.  It  is  assumed 
that  mental  illness  may  impair  their  capacity  to  make  this  choice;  thus 

231.  C.  FooTE,  R.  Levy  &  F.  Sander,  Cases  and  Materials  on  Family  Law  148- 
49  (Supp.  1971). 

232.  Kleinfeld  IH,  supra  note  217,  at  69  (footnote  omitted). 

233.  B.  Ennis  &  L.  Siegel,  supra  note  35,  at  38-39. 

234.  Courts  still  may  shy  away  from  state  action  in  situations  where  the  contro- 
versy is  between  a  parent  and  child.  For  example,  in  Kentera  v.  Boesel,  41  Cal.  2d 
639,  262  P.2d  317  (1953),  a  California  court  refused  to  honor  the  request  of  at  14- 
year-old  boy  that  his  grandmother  be  appointed  his  guardian.  The  boy  was  living  with 
his  divorced  mother  and  the  court  did  not  consider  the  appointment  "necessary  or  con- 
venient." Id.  at  644-45,  262  P.2d  at  320.  The  court  explained  that  the  statutory  pro- 
visions allowing  minors  over  the  age  of  14  the  privilege  of  nominating  their  guardians 
"were  not  intended  to  upset  the  normal  relationship  of  parent  and  child  or  to  disrupt 
normal  family  discipline  by  allowing  the  14-year-old  minor  to  withdraw  from  the  fam- 
ily circle  at  his  whim."    Id.  at  643,  262  P.2d  at  319. 
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judicial  review  is  provided  as  a  check  on  their  possibly  ill-advised 
choice.  This  check,  in  the  form  of  a  hearing  before  a  judge,  could 
also  protect  against  the  possibly  unwise  objections  of  an  adolescent. 

Evaluating  the  proper  role  of  the  child  in  a  new  legal  framework 
for  juvenile  commitment  decisions  is  difficult,  partly  because  so  little 
legal  thinking  has  been  done  regarding  the  law's  relationship  to  chil- 
dren.'^^  It  should  be  clear  that  there  is  little  justification  for  the  pres- 
ent practice  of  giving  the  child  no  role  at  all.  It  is  equally  clear  that 
for  children's  rights  to  mean  anything,  access  to  effective  counsel  must 
be  provided  at  each  stage  at  which  the  child's  substantive  rights  are 
at  issue.  But  it  is  important  m  devising  a  new  system  of  juvenile  com- 
mitment procedures  not  to  allow  the  wishes  and  plight  of  the  child 
to  get  lost  in  the  competing  interests  and  efforts  of  his  or  her  parents, 
psychiatrist,  and  counsel.  If  the  provision  of  counsel  and  a  forum  in 
which  to  be  heard  merely  bureaucratizes  an  assembly  line  process  in 
which  children  are  automatically  committed  to  hospitals,  then  the  legal 
process  will  be  camouflaging  a  sham,  and  the  wishes  of  the  child  will 
remain  an  irrelevancy.  Thus,  the  counsel  and  forum  provided  must 
be  truly  effective. 

VI 

The  Lawyer:  Providing  Effective  Counsel 

Any  attempt  to  reduce  the  power  of  parents  and  psychiatrists  by 
giving  a  voice  to  children  whose  hosptialization  is  being  sought  will 
necessarily  depend  on  an  enlarged  role  for  counsel  so  that  the  children 
may  exercise  their  rights  effectively. 

Presently,  lawyers  play  a  negligible  role  in  the  juvenile  commit- 
ment process.  In  some  cases  attorneys  may  be  useful  in  negotiating 
a  juvenile's  release  from  a  hospital,-^*^  but  this  is  a  relatively  rare  oc- 
curence because,  as  a  practical  matter,  few  young  patients  have  access 
to  counsel.  The  lawyer,  if  somehow  retained,  has  little  leverage  since 
in  most  jurisdictions  legal  remedies  are  simply  not  available  to  juve- 
nile clients.  "Only  in  jurisdictions  requiring  judicial  or  other  inde- 
pendent hearings  is  counsel  actually  accorded  an  opportunity  to  func- 
tion properly.  Without  the  hearing,  the  counsel  is  like  an  actor  with- 
out a  stage. "-^^  In  order  to  understand  the  function  counsel  might 
perform  in  a  new  system  of  juvenile  commitments,  it  may  be  useful 


235.  Exceptions  are  the  areas  of  estates,  probate  law,  and  juvenile  delinquency. 
Kleinfeld,  The  Balance  of  Power  Among  Infants,  their  Parents  and  the  State,  4  Fam. 
L.Q.  320  (1970). 

236.  See,  e.g.  Oran,  supra  note  151,  at  20. 

237.  N.  KiTTRiE,  supra  note  4,  at  92. 
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to  examine  the  role  of  lawyers  in  related  areas:   the  adult  commitment 
process  and  juvenile  courts. 

A .     The  Representation  of  Adult  Mental  Patients 
1 .     The  Role  of  Counsel 

Even  in  adult  commitment  proceedings,  the  status  of  counsel  var- 
ies widely  from  state  to  state.  Forty-one  states  and  the  District  of 
Columbia  provide  for  the  appearance  of  counsel  at  commitment  hear- 
ings, but  appointment  is  mandatory  in  only  about  half  of  those  juris- 
dictions.-^^ In  almost  every  state  where  lawyers  have  been  provided, 
the  right  is  based  upon  legislative  policy  rather  than  a  juducial  holding 
that  counsel  is  required  by  the  Constitution.^^®  Thus,  there  has  been 
no  blanket  extension  of  the  right  to  counsel  to  prospective  mental  pa- 
tients in  the  manner  that  In  re  Gault  extended  the  right  to  juvenile 
delinquents  and  Argersinger  v.  Hamlin^*'^  extended  it  to  nonfelony  de- 
fendants subject  to  imprisonment.  With  regard  to  this  gap  in  Supreme 
Court  decisions.  Professor  Kittrie  argues  that  mental  patients  have 
a  greater  need  for  an  attorney's  assistance  than  criminal  defendants 
because  they  are  subject  to  "even  more  far-reaching  interference  with 
their  property  rights,"  and  more  importantly  because  "they  are  less 
likely  than  felons  to  comprehend  the  nature  of  the  proceedings  and 
their  consequences  or  to  be  able  to  represent  their  own  interests."^^^ 

Inadequate  legislation  and  a  lack  of  favorable  judicial  decisions 
are  not  the  only  reasons  that  mental  patients  received  representation 
inferior  to  that  afforded  criminal  defendants.  The  attitudes  and  prac- 
tices of  the  bar  may  reduce  the  value  of  counsel  to  a  patient  fortunate 
enough  to  have  a  lawyer.  One  of  the  major  reasons  for  poor  repre- 
sentation of  mental  patients  is  the  heavy  caseload  of  public  defend- 
ers^*^ and  appointed  counsel-*^  in  many  jurisdictions.     Appointed  at- 

238.  Cohen,  supra  note  29,  at  437. 

239.  Id.  For  examples  of  cases  holding  that  there  is  a  constitutional  requirement 
of  appointed  counsel  for  indigent  patients  see  In  re  Barnard,  455  F.2d  1370  (D.C.  Cir. 
1971);  Heryford  v.  Parker,  396  F.2d  393  (10th  Cir.  1968);  Dixon  v.  Attorney  General, 
325  F.  Supp.  966  (M.D  Pa.  1971);  People  ex  rel.  Rodgers  v.  Stanley,  17  N.Y.2d  256, 
217  N.E.2d  636,  270  N.Y.S.2d  573  (1966).  A  summary  of  the  constitutional  argu- 
ments can  be  found  in  Andalman  &  Chambers,  Effective  Counsel  for  Persons  Facing 
Civil  Commitment:  A  Survey,  a  Polemic,  and  a  Proposal,  45  Miss.  L.J.  43,  44-46 
(1974). 

240.  407  U.S.  25  (1972). 

241.  N.  KrrrRiE,  supra  note  4,  at  91. 

242.  Prior  to  the  adoption  of  the  Lanterman-Petris-Short  Act,  Cal.  Welf.  and 
Instn's  Code  §§  5000-5401  (West  1972),  in  1967,  one  California  public  defender  testi- 
fied that  he  handled  45  to  50  commitment  cases  per  week,  and  that  he  produced  wit- 
nesses in  five  percent  of  those  cases  or  less.  Testimony  of  Phillip  Smith,  California 
Assembly  Interim  Comm.  on  Ways  and  Means,  Subcomm.  on  Mental  Health,  Public 
Hearings,  Los  Angeles,  December  20,  1965. 

243.  Cohen  describes  one  appointed  attorney  in  Travis  County,  Texas,  who  was 
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torneys  typically  have  little  time  to  prepare  a  defense,  or  even  to  inter- 
view the  client  prior  to  the  hearing.^" 

Even  retained  attorneys  do  not  always  provide  the  most  vigorous 
defense  for  their  clients  in  civil  commitment  cases,  either  for  lack  of 
expertise  in  the  mental  health  area'^^  or  for  lack  of  rerauneration.^*^ 
The  lack  of  an  adversary  setting  even  for  adult  commitment  proceedings 
in  many  jurisdictions^*^  may  make  attorneys  uncertain  about  their 
proper  role.-*®  Occasionally  an  attorney  may  feel  that  the  client  would 
profit  from  hospitalization,-*^  or  even  fear  that  as  the  attorney,  he  or 
she  may  be  seen  as  responsible  for  violent  or  self-destructive  acts  the 
client  might  commit  if  released  into  the  community."" 

2.     Criticism  of  the  Attorney 

There  are  different  appraisals  of  the  potential  effect  of  increasing 
the  lawyers'  role  in  juvenile  commitment  proceedings.  In  response 
to  a  recent  article  calling  for  greater  legal  safeguards  for  those  con- 
fronted with  involuntary  hospitaUzation,"^  one  reader  who  agreed  with 
the  indictment  of  the  commitment  process  argued  that  the  entry  of 
lawyers  into  the  cast  confronting  the  patient  could  only  make  things 
worse  and  would  be  "akin  to  suggesting  that  a  Jewish  Preservation 

assigned  forty  cases,  all  to  be  heard  in  one  day.  The  attorney  did  not  interview  any 
of  his  clients  prior  to  the  hearings,  and  the  only  real  functions  he  performed  were  to 
see  that  statutory  notice  requirements  had  been  met  and  to  sign  the  jury  waiver  form. 
Cohen,  supra  note  29,  at  428-30. 

244.  Id.  At  least  one  court  has  held  that  failure  of  the  attorney  to  interview  his 
or  her  client  does  not  constitute  a  denial  of  due  process,  since  the  appointment  of  coun- 
sel is  sufficient  to  create  a  presumption  of  regularity.  Prochaska  v.  Brinegar,  251  Iowa 
834,  102  N.W.2d  870  (1960). 

245.  Bruce  J.  Ennis,  staff  attorney  for  the  New  York  Civil  Liberties  Union  and 
the  Mental  Health  Law  Project,  argues  that: 

[W]hile  appointment  of  an  inexperienced  attorney  to  represent  a  mental  pa- 
tient may  confer  the  aura  of  fairness,  the  attorney  rarely  provides  the  patient 
with  adequate  or  effective  representation.  Widespread  reform  will  not  come 
until  there  is  an  available  body  of  lawyers  with  specialized  training  in  this 
area. 
Ennis,  Mental  Illness,  1969-70  Annual  Survey  of  American  Law  29  (1970). 

246.  Cohen,  supra  note  29,  at  450;  Wexler,  Administration  of  Psychiatric  Justice: 
Theory  and  Practice  in  Arizona,  13  Ariz.  L.  Rev.  1,  52  (1971). 

247.  Cohen,  supra  note  29,  at  424. 

248.  See  Andalman  &  Chambers,  supra  note  239,  at  46-54. 

249.  Wexler,  supra  note  246,  at  53. 

250.  Similar  feelings  have  been  attributed  to  judges: 

Little  acclaim  will  come  to  him  for  ten  aggressive  patients  successfully  treated 
in  the  community  and  little  condemnation  for  ten  harmless  patients  needlessly 
confined,  but  condemnation  (and  guilt)  may  hound  him  for  one  ill  person  re- 
leased to  the  community  who  commits  a  serious  assault. 

Chambers,  Alternatives  to  Civil  Commitment  of  the  Mentally  III:   Practical  Guides  and 

Constitutional  Imperatives,  70  Mich.  L.  Rev.  1107,  1123  (1972). 

251.  Oran,  supra  note  151. 
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Society  would  best  be  served  by  the  Nazis. "-'^-  Another  reader  sug- 
gested tliat  increased  legal  checks  against  psychiatric  overdiagnosis 
would  lead  to  a  cautious  underdiagnosis  which  would  leave  many  sick 
people  without  treatment: 

Who  will  these  people  and  their  relatives  point  to  when  adequate 
treatment  is  not  provided?  The  lawyers  who  established  the  legal 
standards?  No,  the  psychiatrists,  physicians  and  hospital  personnel 
expected  to  provide  treatment.  When  legal  action  is  taken,  who  will 
represent  them?  You  guessed  it,  the  lawyers  who  established  the 
standards.^^^ 

A  policemen  responded  to  the  article  with  the  argument  that  persons 
who  cannot  be  involuntarily  committed  may  face  imprisonment  for 
their  dangerous  acts,  and  thus  would  be  worse  off.^^^  These  reactions 
suggest  a  general  skepticism  among  the  public  to  legal  representation 
of  mental  patients. 

Resistance  to  legal  procedures  is  not  confined  to  cases  in  which 
the  prospective  patient  is  released  into  the  community.  Some  critics 
argue  that  when  the  attempt  to  commit  a  person  is  successful,  the  ne- 
cessity of  going  through  a  complicated  legal  proceeding  will  prove 
detrimental  to  the  patient's  medical  interests.^^^  In  the  case  of  a  para- 
noid patient,  it  is  argued  that  "the  experience  of  being  confronted  with 
forensic  argument  invariably  tends  to  aggravate  his  illness  rather  than 
prepare  him  for  acceptance  of  hospital  care"-^^  by  "arousing  a  feel- 
ing of  public  shame,  creating  a  condition  of  maximum  excitement  and 
confusion  and  .  .  .  feeding  his  persecution  delusion  with  objective  evi- 
dence a  therapist  would  be  hard  put  to  rebut."'^^  Psychiatrists  and 
many  lawyers  have  supported  the  argument  that  some  common  pro- 
cedural safeguards  are  countertherapeutic  for  the  prospective  patient. 
The  procedure  most  strongly  criticized  has  been  the  right  to  a  jury 
which,  it  is  contended,  would  introduce  the  kind  of  argumentation  and 
cross-examination  found  in  criminal  trials,^^^  thereby  traumatizing  the 

252.  Letter  from  George  Keifer  to  the  editor,  7  Psychology  Today  145  (Dec. 
1973). 

253.  Letter  from  Robert  W.  Taylor,  Ph.D.,  to  the  editor,  7  Psychology  Today 
145  (Dec.  1973). 

254.  Letter  from  Sgt.  M.A.  Dunlavey  to  the  editor,  7  Psychology  Today  145 
(Dec.  1973). 

255.  Kadish,  supra  note  12,  at  96. 

256.  Yale  Comment,  supra  note  7,  at  1192. 

257.  Kadish,  supra  note  12,  at  96. 

258.  A  California  prosecutor  has  argued  that  district  attorneys  would  be  forced  to 
push  the  prospective  patient  to  the  breaking  point  with  tough  questioning  in  order  to 
prove  the  patient's  craziness — conjuring  up  visions  of  Captain  Queeg's  court  martial  in 
the  Caine  Mutiny.  Testimony  of  Jess  Cannon,  Cal.  State  Senate  Judiciary  Subcomm. 
on  Commitment  Procedures  for  the  Mentally  111,  Public  Hearings,  at  97  (Los  Angeles, 
Feb.  13  and  14,  1964). 


33-298  O  -  77  -  61   (Vol.2) 


942 


1974]  VOLUNTEERING  CHILDREN  885 

patient  and  humiliating  the  patient's  family.-^'-* 

It  is  interesting  to  note  iJiat  while  the  presence  of  lawyers  in  the 
commitment  process  is  widely  viewed  as  countertherapeutic,  judges 
are  not  viewed  in  the  same  way.  The  presence  of  a  black-robed  arbi- 
ter, it  is  often  argued,  may  well  convince  the  patient  that  justice  has 
been  done.-""  One  distinguished  jurist,  who  felt  that  there  was  little 
room  for  a  lawyer's  skills  in  commitment  proceedings  and  who  doubted 
his  own  technical  ability  to  handle  such  cases,  argued  strongly  that 
a  judge  was  better  able  to  reassure  a  prospective  patient  that  his  or 
her  interests  were  being  served  than  a  medical  board.-"  It  can  be 
argued,  however,  that  allowing  the  prospective  patient  the  full  protec- 
tion of  due  process  would  be  even  more  therapeutic.  One  observer 
has  noted  that  according  the  patient  full  legal  rights  may  be  "less  trau- 
matic than  a  mere  pro  forma  proceeding  which  seeks  to  cut  comers 
on  traditional  legal  paraphernalia."-^^  It  has  also  been  found  that 
democratic  procedures  can  be  a  useful  therapeutic  tool  in  the  setting 
of  a  psychiatric  hospital.-"^  The  elements  of  fairness  and  participation 
that  are  basic  to  procedural  due  process  may  well  have  the  same  ef- 
fect. With  respect  to  juvenile  courts  the  Supreme  Court  has  noted 
that  informal  procedures  which  lack  due  process  protections  can  ad- 
versely affect  treatment  and  rehabilitation.-*'*  In  civil  commitment 
hearings,  therefore,  the  skills  of  both  judges  and  lawyers  may 
be  needed  to  provide  not  just  the  appearance  but  the  reality  of  fairness. 

B.     The  Representation  of  Juveniles  in  Other  Cases 

Representing  children  has  not  been  a  common  function  of  attor- 
neys in  our  legal  system.  A  1964  study  concluded  that  "[t]he  juve- 
nile court  in  the  United  States  has  been  a  court  with  which  the  prac- 
ticing lawyer  has  had  little  or  no  contact."-*''''  Admittedly  the  Gault 
decision  has  changed  that  situation  somewhat.     Nevertheless,  except 


259.  Id.  at  97.  It  has  been  shown  that  courtroom  experiences  can  be  made  less 
traumatic  for  the  family  of  a  mentally  retarded  child  if  the  appropriate  social  agencies 
properly  prepare  the  parents  for  the  experience,  Kay,  Farnham,  Karren,  Knakal  &  Dia- 
mond, Legal  Planning  for  the  Mentally  Retarded:  The  California  Experience,  60 
Calif.  L.  Rev.  438,  481  (1972). 

260.  Testimony  of  Judge  Allen  Miller,  Cal.  State  Senate  Judiciary  Subcomm.  on 
Commitment  Procedures  for  the  Mentally  111,  Public  Hearings,  at  135  (Los  Angeles, 
Feb.  13  and  14,  1964);  testimony  of  Judge  William  A.  Munnell,  id.  at  219. 

261.  B.  BoTEiN,  Trial  Judge  266,  269  (1952). 

262.  Wexler,  supra  note  246,  at  76. 

263.  R.  RuBENSTEiN  &  H.  Lasswell,  The  Sharing  of  Power  in  a  Psychiatric 
Hospital  (1966). 

264.  In  re  Gault,  387  U.S.  1,  26  (!967). 

265.  Skoler  &  Tenney,  Attorney  Representation  in  Juvenile  Court,  4  J.  Fam.  L. 
77  (1964). 
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for  probate  matters  and  tort  suits  which  involve  insurance  company 
lawyers,  in  most  areas  of  the  law — including  commitment  to  mental 
institutions — children  have  not  received  adequate  representation.-'"' 
The  reason  for  this  is  perhaps  more  closely  related  to  economics  than 
to  any  legal  doctrine.  Generally  children  do  not  have  independent 
incomes  with  which  to  pay  lawyers  to  represent  their  interests. ^^^  This 
factor  is  particularly  important  where  the  child's  rights  are  in  direct 
conflict  with  the  interests  of  the  parents. 

But  economics  is  not  the  sole  answer  to  inadequate  representa- 
tion of  children.  Both  children  and  lawyers  need  to  learn  how  the 
lawyer  may  serve  the  child's  interests. -•'^  Since  children  have  often 
lacked  not  only  the  financial  resources  but  also  the  legal  standing-'^" 
to  retain  counsel,  lawyers  are  often  confused  about  their  own  role  in 
representing  juveniles.^'^"  Defining  the  lawyer's  role  may  be  very  dif- 
ficult when  the  child  mvolved  is  an  infant,  but  should  be  easier  when 
the  child  is  old  enough  to  verbalize  feelings  about  proposed  institu- 
tionalization. 

C     The  Representation  of  Juvenile  Mental  Patients 

The  major  problem  facing  lawyers  who  represent  juvenile  mental 
patients  is  that  the  children  involved  have  no  recognized  rights  to  en- 
force. They  should  be  accorded  rights  comparable  to  persons  in  sim- 
ilar situations.  Statutes  can  be  drafted  which  will  codify  their  rights 
without  denying  the  benefits  of  treatment  to  those  children  who  need 
it.  But  the  enforcement  of  these  rights  will  depend  on  the  right  to 
counsel. 

1 .     Providing  Counsel  for  Juvenile  Patients 

Perhaps  the  hardest  question  in  this  entire  area  is:  Which  chil- 
dren are  to  be  given  the  assistance  of  counsel?     Since  virtually  none 

266.  Kleinfeld  I,  supra  note  227,  4  Fam.  L.Q.  at  340-41. 

267.  Id. 

268.  Kleinfeld  I,  supra  note  227,  at  341. 

269.  E.g.,  in  California  a  minor  may  not  participate  in  litigation  as  either  plaintiff 
or  defendant  without  the  appointment  of  a  guardian  ad  litem  or  a  guardian  of  his  es- 
tate. Cal.  Civ.  Code  §  42  (West  1954);  Cal.  Code  of  Civ.  Pro.  §  372  (West  1973). 
Nor  may  the  child  retain  a  lawyer.  Johnston  v.  So.  Pacific  Co.,  150  Cal.  535,  89  P. 
348  (1907). 

270.  The  legal  profession  has  too  often  been  misled  into  assuming  that  its 
task  is  simply  that  of  accepting  and  effectuating  plans  for  children  made  by 
parents  acting  alone  or  in  consultation  with  other  professionals. 

Kay,  Famham,  Karren,  Knakel  &  Diamond,  supra  note  259,  at  528.  See,  Inker  &  Per- 
ratta,  A  Child's  Right  to  Counsel  in  Custody  Cases,  55  Mass.  L.Q.  229,  286  (1970). 
See  also  J.  Goldstein,  A.  Freud  &  A.  Solnit,  Beyond  the  Best  Interests  of  the 
Child  65-67  (1973). 
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of  the  minors  involved  will  have  independent  mcome,  some  form  ot 
public  defender  system  or  program  of  appointed  counsel  will  be  nec- 
essary. Should  all  children  whose  parents  seek  to  have  them  institu- 
tionalized automatically  be  given  a  lawyer?  Should  the  lawyer  be 
provided  only  when  the  child  requests  the  assistance  of  counsel? 
Should  attorneys  be  provided  in  every  case  in  which  the  child  ex- 
presses a  desire  to  contest  the  commitment?  Should  counsel  be  pro- 
vided in  every  case  unless  the  child  expressly  waives  his  or  her  right 
to  be  represented? 

There  is  no  way  of  ascertaining  whether  a  child  facing  commitment 
needs  a  lawyer  without  knowing  whether  the  child  really  wants  to  con- 
test the  commitment.  And  since  the  parents,  their  psychiatrist  and 
lawyer,  cannot  be  entrusted  with  the  responsibility  of  determining 
whether  the  child  is  opposed  to  hospitalization,  an  independent  party 
must  make  that  determination. 

Should  the  child  be  able  to  waive  the  right  to  counsel?  It  is  sug- 
gested that  since  one  of  the  key  issues  in  a  commitment  case 
is  whether  the  proposed  patient  is  capable  of  making  responsible  deci- 
sions about  his  or  her  life,  it  is  irrational  to  assume  at  the  outset  that 
the  person  is  capable  of  deciding  to  forego  representation  by  an  at- 
torney.^" Following  this  reasoning,  one  court  has  held  that  accept- 
ance of  the  patient's  request  to  discharge  counsel  will  invalidate  the 
resulting  commitment  order.'^^  The  California  Supreme  Court  has 
taken  this  concept  one  step  further  in  the  situation  of  a  patient  already 
hospitalized  and  held  that  a  request  for  release  triggers  the  right  to 
counsel  where  the  patient  has  not  consented  to  treatment.^" 

In  the  case  of  juvenile  commitments  the  argument  against  allow- 
ing waiver  of  counsel  is  even  stronger,  since  the  child  may  be  even 
less  likely  to  assert  a  position  about  his  or  her  own  welfare  when  the 
child's  parents  strongly  oppose  any  action  by  the  child  to  contest  the 
commitment. ^^^  And  jurisdictions  which  find  a  waiver  of  right  to 
counsel  in  the  fact  that  a  patient  has  not  requested  appointment  of 
an  attorney  would  effectively  limit  that  right.  Courts  have  recognized 
that  a  waiver  of  rights  by  a  child  is  impermissible  in  some  situations 
in  which  an  adult  would  be  allowed  to  waive  those  rights,^^^  and  that 
the  confessions  of  juveniles  made  without  consultation  with  counsel  are 

271.  Cohen,  iwpra  note  29,  at  448. 

272.  Dooling  v.  Overholser,  243  F.2d  825  (D.C.  Cir.  1957). 

273.  Thorn  v.   Superior  Court,    1   Cal.   3d  666,  464  P.2d  56,   83   Cal.   Rptr.   600 
(1970). 

274.  Kleinfeld  I,  supra  note  227,  at  345. 

275.  Dixon  v.  United  States,   197  F.  Supp.  798,  803   (W.D.  S.C.   1961);  State  ex 
rel.  Byrnes  v.  Goldman,  59  Misc.  2d  570,  302  N.Y.S.2d  926  (Sup.  Ct.  1969). 


945 


888  CALIFORNIA  LAW  REVIEW  [Vol.  62:840 

particularly  suspect.^^"    The  same  common-sense  understanding  which 
required  those  results  is  controlling  here. 

2.     Services  Which  the  Lawyer  Can  Provide  for  the  Child-Client 

In  the  system  of  juvenile  commitments  proposed  in  this  Ar- 
ticle, the  most  important  function  of  the  lawyer  would  be  to  ascertain 
what  the  real  wishes  of  the  client  are  regarding  the  proposed  hospitali- 
zation, and  then  to  advocate  the  client's  position.  Eliciting  the  client's 
preferences  may  require  a  more  sophisticated  approach  in  this  kind 
of  case  than  is  required  in,  for  example,  the  typical  corporate  taxation 
case.  But  the  processes  are  basically  parallel.  The  attorney  must 
first  explain  to  the  client  what  it  is  that  the  parents  are  seeking  and 
how  this  will  affect  him  or  her.  The  child  must  be  informed  of  the 
nature  of  the  treatment  to  be  received,  the  restrictions  which  would 
be  placed  on  the  child  during  hospitalization,  the  possible  outcomes 
should  the  child  desire  to  contest  commitment,  and  the  remedies  avail- 
able should  the  child  wish  to  seek  future  release. 

The  nature  of  the  hospital's  restrictions  will  be  particularly  im- 
portant for  the  child  to  understand.  Is  it  a  locked  ward?  How  easy 
is  it  to  transfer  to  an  unlocked  ward?  How  limited  are  phone  privi- 
leges? Are  visits  by  parents  possible?  Are  they  required?  Is  it  pos- 
sible to  have  friends  visit  at  the  hospital?  Must  they  be  screened  by 
the  hospital  staff?  Is  mail  censored?  Is  it  a  sex-segregated  ward? 
What  limitations  are  placed  on  relationships  between  patients?  How 
does  one  get  permission  to  leave  the  grounds?  Must  one  be  accom- 
panied on  such  trips?  What  kind  of  activities  are  available?  What  kind 
of  activities  are  required?  What  kind  of  punishments  are  imposed  for 
breaking  hospital  rules?  Who  decides  on  the  imposition  of  punish- 
ments? Is  medication  likely  to  be  required,  and  if  so,  what  kind?  How 
long  is  the  hospitalization  being  recommended  by  the  staff,  or  how  long 
is  the  average  stay  in  this  kind  of  ward?  Will  school  be  required,  and 
if  so  what  kind?  What  kind  of  items  are  contraband  on  the  ward 
(matches,  razors,  televisions,  hair  dryers,  drugs,  liquor,  pornography)? 
These  are  the  questions  that  an  adolescent  client  may  be  most  inter- 
ested in  and  may  be  most  likely  to  ask  the  lawyer.  The  lawyer  may 
find  the  answers  by  asking  both  hospital  staff  and  patients. 

There  are  other  important  factors  which  should  be  discussed  with 
the  client  as  early  as  possible.  The  child  should  be  counselled  regard- 
ing possible  adverse  consequences  of  hospitalization  which  he  or  she 
may  face  on  release.  These  may  include  not  only  problems  related 
to  social  stigma,  but  more  important,  the  likelihood  that  knowledge 

276.     In  re  Gault,  387  U.S.  1  (1967);  Haley  v.  Ohio,  332  U.S.  596  (1948). 
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of  a  prior  commitment  may  prevent  the  client  from  getting  the  kmd 
of  education  or  job  he  or  she  may  want  in  the  future.  This  involves 
not  just  the  nature  of  possible  discrimination  against  the  client  as  an 
ex-mental-patient,  but  also  the  question  of  how  likely  it  is  that  pros- 
pective employers  or  schools  will  find  out  about  the  hospitalization. 
The  lawyer  should  also  discuss  the  likelihood  of  successfully  challeng- 
ing the  proposed  commitment,  and  the  alternatives  if  hospitalization 
is  avoided.  This  is  particularly  important  if  the  family  situation  is  such 
that  it  is  not  possible  or  desirable  for  the  child  to  return  home. 

While  giving  the  client  this  information,  the  lawyer  should  also 
be  seeking  to  find  out  how  the  client  perceives  his  or  her  own  condi- 
tion and  family  situation.  The  lawyer  will  want  to  determine  what 
the  clients  think  about  their  need  for  treatment;  how  they  relate  to 
various  forms  of  treatment;  how  they  feel  about  living  at  home;  and 
how  they  evaluate  the  parents'  request  for  hospitalization.  It  will  be 
important  to  elicit  the  client's  true  feelings,  even  if  they  are  ambiva- 
lent. An  initial  response  of  "Whatever  they  want  for  me  must  be 
best"  or  "They've  been  trying  to  get  rid  of  me  for  years — they've 
never  loved  me"  may  hide  more  complex  emotions  and  attitudes.  It 
is  only  with  some  understanding  of  these  complexities  that  the  lawyer 
can  help  the  client  determine  what  course  of  action  is  best  suited  to 
his  or  her  interests.  Thus,  the  lawyer  must  above  all  be  a  perceptive 
listener. 

Once  the  attorney  has  ascertained  what  the  client  wants  to  do 
about  the  proposed  commitment,  he  or  she  has  the  obligation  to  pre- 
sent these  wishes  in  as  effective  a  manner  as  possible."^  If  the  child's 
desire  is  to  contest  the  proposed  hospitalization,  the  first  forum  in 
which  the  attorney  should  present  the  client's  wishes  is  a  negotiation 
conference  with  the  parents  and  hospital  staff.  It  may  be  possible  to 
agree  upon  a  less  restrictive  alternate  setting  in  which  the  child  can 
receive  treatment.  Or  the  hospital  staff  may  be  persuaded  that  it  is 
only  the  child's  presence  in  the  family  situation  that  is  causing  the  dis- 
ruption, and  that  placement  in  a  group  home  or  emancipation  would 
solve  the  problem.  If  an  alternative  to  hospitalization  is  agreeable, 
the  attorney  should  explore  possible  sources  of  financial  support  for 
the  client  in  such  a  setting. 

Even  if  these  negotiations  are  unsuccessful,  the  information  they 
provide  may  be  a  useful  form  of  pretrial  discovery  as  the  attorney  pre- 
pares to  represent  the  child's  interests  in  a  second  forum — the  court- 
room. In  the  hearing,  the  lawyer  will  in  most  cases  want  to  examin;^ 
the  parents  as  witnesses  in  order  to  explore  their  reasons  for  seeking 
the  child's  commitment,  their  perceptions  of  the  child's  problems,  their 

277.     See  Andalman  &  Chambers,  supra  note  239,  at  46-54. 
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relationship  to  the  family's  problems.  It  will  also  be  important  to  pre- 
sent the  proposed  patient  as  a  witness,  since  the  judge  will  be  unwill- 
ing to  overrule  the  wishes  of  the  parents  and  the  judgment  of  the  psy- 
chiatrists unless  he  or  she  is  convinced  that  the  child  can  successfully 
handle  some  other  arrangement.  The  most  crucial  part  of  presenting 
the  client's  case  at  a  juvenile  commitment  hearing  may  often  be  the 
cross-examination  of  the  psychiatrists  who  are  recommending  commit- 
ment. ^^^  Often  it  will  be  valuable  to  present  the  testimony  of  other  psy- 
chiatrists or  mental  health  professionals  who  have  interviewed  the  client 
and  who  do  not  believe  commitment  is  required. 

If  commitment  is  ordered  by  the  judge  at  the  conclusion  of  the 
hearing,  or  if  the  client  decides  not  to  contest  the  commitment,  there 
are  other  functions  which  the  lawyer  should  perform.  One  is  to  help 
the  client  settle  any  personal  affairs  which  may  be  affected  by  hos- 
pitalization— things  which  may  range  from  taking  care  of  a  car  to  ar- 
ranging a  smooth  withdrawal  from  school,  protecting  if  possible  the 
right  to  re-enroll  when  hospitalization  has  ended.  There  may  also  be 
financial  arrangements  which  have  to  be  made — providing  for  install- 
ment payments  which  may  be  due,  adjusting  any  property  or  trust  in- 
terests the  cUent  may  have,  and  most  important,  determining  how  the 
cost  of  hospitalization  is  to  be  met. 

Finally,  while  the  lawyer  should  try  to  avoid  becoming  a  middle- 
person  in  future  power  struggles  between  the  client  and  the  hospital 
(or  parents)  because  of  the  detrimental  impact  that  might  have  on 
the  client's  acceptance  of  ordered  treatment,  it  is  appropriate  for  the 
attorney  to  reassure  the  client  that  counsel  will  again  be  available  at 
the  time  of  the  periodic  review  of  commitment,  and  may  also  be  avail- 
able if  problems  arise  concerning  in-hospital  civil  liberties.^^^  The 
knowledge  that  there  is  someone  on  the  "outside"  who  is  concerned 
about  his  or  her  fate  after  hospitalization  may  be  one  of  the  most  valu- 
able things  a  lawyer  can  give  to  a  child-client. 

vn 

Alternative  Dispositions  for  Children  Who  Are 
Not  Hospitalized 

Home  is  where,  when  you  go  there,  they  have  to  take  you  in. 
While  parents  may  incorrectly  conclude  that  their  child  requires 
psychiatric  hospitalization,  they  may  be  entirely  correct  when  they  de- 

278.  A  useful  guide  in  preparing  for  such  cross-examination  is  J.  Ziskin,  Coping 

WITH  PSYCHUTRIC  AND  PSYCHOLOGICAL  TESTIMONY  (1970).  See  also  A.  WATSON,  PSY- 
CHIATRY FOR  Lawyers  305-10  (1968). 

279.  See  Ferleger,  Loosing  the  Chains:   In-Hospital  Civil  Liberties  of  Mental  Pa- 
tients, 13  Santa  Clara  Law.  447  (1973). 
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cide  that  they  can  no  longer  tolerate  the  child's  behavior.^^^  The  con- 
clusion may  be  the  same  even  though  the  child  is  not  the  major  con- 
tributor to  the  family  pathology.-*^  Thus,  under  the  proposed  system 
of  judicially  scrutinized  juvenile  commitments,  the  family  may  be  un- 
willing to  take  the  child  back  into  the  family  home  when  the  petition 
to  commit  the  child  is  denied. 

The  problem  of  alternative  disposition  arises  when  the  court  de- 
nies the  parents'  petition  for  commitment,  when  the  child's  request  to 
withdraw  from  the  hospital  is  granted,  or  when  the  child  is  released 
after  a  hearing  required  by  a  periodic  review  statute.  In  none  of  these 
situations  does  the  court's  decision  solve  the  family  problems  which 
may  have  prompted  the  parents  to  seek  the  child's  commitment.  For 
whatever  reasons,  some  families  refuse  to  accept  a  member  who  has 
been  discharged  from  a  mental  hospital;  this  is  especially  true  for  low- 
income  families^^^  and  in  cases  of  extended  hospitalization.^®*  Since 
children  are  often  economically  and  emotionally  ill-equipped  to  fend 
for  themselves,  some  individual  or  institution  will  have  to  assume  the 
f amiUal  function  if  the  child's  right  to  contest  his  or  her  hospitalization 
is  to  be  meaningful. ^^^ 

One  court  recently  faced  this  situation  in  a  case  involving  children 
who,  prior  to  their  hospitalization  under  a  -^luntary  juvenile  statute, 
had  been  wards  of  the  state.  In  In  re  Lee,^^^  the  court  concluded 
that  the  children's  right  to  seek  their  own  discharge  was  abridged  by 
the  lack  of  dispositional  alternatives  available  to  them,  and  that  there- 
fore the  state  had  an  obligation  to  find  suitable  placements  for  the 
children  who  had  successfully  contested  their  hospitalization. 

In  Lee,  the  state  had  a  pre-existing  duty  to  care  for  the  children 
as  wards  of  the  juvenile  court.    The  state  may  have  no  such  encom- 

280.  R.  Frost,  The  Death  of  the  Hired  Man,  in  Robert  Frost:  Poetry  and 
Prose  17-22  (E.  Lathem  &  L.  Thompson  eds.  1972). 

281.  See  text  accompanying  notes  57-61,  supra. 

282.  See  text  accompanying  notes  112-27,  supra. 

283.  T.  LiDZ,  supra  note  63,  at  130.  See  also  Whatley,  Social  Attitudes  toward 
Discharged  Mental  Patients,  in  The  Mental  Patient:  Studies  in  the  Sociology  of 
Deviance  401  (S.  Spitzer  &  N.  Denzin  eds.  1968);  Crocetti,  Spiro  &  Siassi,  Are  the 
Ranks  Closed?  Attitudinal  Social  Distance  and  Mental  Illness,  127  Am.  J.  PSYCHIAT. 
112  (1971). 

284.  Pokorny  &  Bentinck,  A  Study  of  Relatives'  Views  of  State  Mental  Hospital 
Patients,  50  Social  Casework  519,  525  (1969). 

285.  It  has  been  held  that  the  state  cannot  continue  to  hospitalize  a  person  no 
longer  in  need  of  treatment  on  the  grounds  that  his  or  her  relatives  refuse  to  accept 
him  or  her  into  their  homes.  Application  of  the  Director  of  Creedmore  State  Hosp., 
62  Misc.  2d  830,  310  N.Y.S.2d  22  (Sup.  Ct.  1970). 

286.  No.  68  (JD)  1362  (Cook  County  Cir.  Ct.,  Juv.  Div.,  111.  Aug.  24,  1972)  (or- 
dering the  preparation  of  plans  for  placement  of  discharged  children  and  requiring 
monthly  reports  evaluating  each  ward's  progress)  abstracted  in  6  Clearinghouse  Rev. 
575  (Jan.  1973). 
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passing  pre-existing  duty  when  children  are  committed  by  their  par- 
ents. But  courts  could  impose  an  obligation  on  the  state  when  parents 
are  unwilling  to  take  a  judicially-released  child  back  into  the  home. 
One  model  for  such  judicial  dispositional  power  can  be  found  in  stat- 
utes giving  juvenile  courts  jurisdiction  over  dependent  and  neglected 
children.^*'^  Assistance  in  finding  alternate  dispositions  for  children 
whose  commitment  petitions  are  denied  could  be  required  of  the  child's 
attorney  and  the  hospital  staff.  When  the  child  is  in  need  of  psychi- 
atric treatment — but  not  commitment — the  court  may  opt  for  place- 
ment with  a  community  mental  health  center,-^*  or  in  a  group  home, 
half-way  house,  or  foster  home.^***  Partial  or  total  emancipation  may 
be  appropriate  for  teenagers  who  do  not  require  close  supervision.^®" 

Court  inquiry  into  alternative  living  and  treatment  situations  has 
been  required  by  some  judges  and  legislatures  in  the  case  of  adult 
mental  patients.  In  Lake  v.  Cameron-^^  the  Court  of  Appeals  for  the 
District  of  Columbia  held  that  alternatives  less  restrictive  than  confine- 
ment must  be  considered  in  habeas  corpus  proceedings.^®^  In  Coving- 
ton V.  Harris^^^  the  same  court  implied  that  the  inquiry  into  less  re- 
strictive alternatives  required  under  the  District  of  Columbia  statute 

287.  E.g.,  Cal.  Welf.  &  Inst'ns  Code  §  600  (West  1972). 

288.  For  a  description  of  some  of  these  facilities,  and  of  crisis  intervention 
centers,  see  Wexler,  supra  note  246,  at  118-46. 

289.  However,  growth  of  the  community  mental  health  movement  could  lead  to 
an  undesirable  expansion  of  the  class  of  persons  subjected  to  compulsory  treatment. 
Bleicher,  Compulsory  Community  Care  for  the  Mentally  III,  16  Clev.-Mar.  L.  Rev. 
93,  102  (1967).  Arguably,  since  care  in  an  outpatient  treatment  facility  involves  far 
less  drastic  infringements  of  the  patient's  liberty  than  does  hospitalization,  the  proce- 
dural safeguards  and  strict  standards  of  proof  required  for  commitment  are  unnecessary. 
In  practice,  this  would  expand  the  class  of  persons  subject  to  involuntary,  non-institu- 
tional treatment  to  include  those  who  would  benefit  from  such  treatment  but  who  do 
not  meet  the  stricter  standard  of  dangerousness  to  themselves  or  to  others.  In  most 
states,  compulsory  hospitalization  can  already  be  ordered  for  non-dangerous  persons 
found  to  be  "in  need  of  treatment,"  and  the  increasing  availability  of  less  restrictive 
facilities  may  encourage  this  trend. 

For  a  comparative  discussion  of  various  bases  for  civil  commitment  {e.g.,  "need 
of  treatment,"  danger  to  self,  or  danger  to  others),  see  Note,  Civil  Commitment  of  the 
Mentally  III:  Theories  and  Procedures,  79  Harv.  L.  Rev.  1288  (1?66);  Livermore, 
Malmquist  &  Meeml,  On  the  Justifications  for  Civil  Commitment,  117  U.  Pa.  L.  Rev. 
75  (1968). 

290.  In  re  Cameron  M.,  (P.  Ct.,  Dist.  of  New  Haven,  Conn.  Jan.  1974). 

291.  364  F.2d  657  (D.C.  Cir.  1966). 

292.  Ms.  Lake  suffered  from  senility  and  forgetfulness.  Although  she  posed  no 
danger  to  others,  she  was  confined  to  a  mental  hospital  for  her  own  protection.  The 
denial  of  her  writ  of  habeas  corpus  was  reversed  because  the  District  Court  failed  to 
consider  less  restrictive  alternatives  as  required  by  a  local  statute.  Some  alternatives 
suggested  by  the  court  did  not  involve  "treatment."  Since  Ms.  Lake's  problem  involved 
absent-minded  wandering,  the  court  suggested  that  wearing  an  identification  tag  would 
be  sufficient  protoction.    Id.  at  661. 

293.  419  F.2d  617,  623  (D.C  Cir.  1969). 
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in  Lake  was  also  constitutionally  required  under  due  process.  Such 
a  right  is  consistent  with  constitutional  requirements  for  less  restric- 
tive alternatives  in  other  situations,'^*  and  may  have  therapeutic  value 
since  mental  health  professionals  generally  believe  that  persons  suf- 
fering from  mental  ilhiess  respond  best  to  care  provided  in  noninsti- 
tutional  envirorrnients.-"^ 

The  arguments  for  requiring  that  adult  patients  be  treated  in  the 
community  or  in  settings  which  do  not  urmecessarily  restrict  their  lib- 
erty should  also  be  applicable  to  juveniles.  However,  a  child's  right 
to  live  without  continual  supervision  has  not  been  judicially  recognized. 
While  children  normally  are  in  the  custody  and  control  of  their  par- 
ents or  guardians,^^^  it  is  clear  that  the  courts  have  the  power  to  assume 
the  supervision  of  children  in  order  to  protect  the  public  interest. 
Juvenile  courts  often  require  noninstitutional  treatment  of  children 
who  have  been  adjudicated  "in  need  of  supervision,"^^''  and  extending 
this  power  to  the  juvenile  commitment  situation  will  give  the  courts 
greater  incentive  to  refuse  authorization  of  uimecessary  commitments 
to  mental  hospitals.  A  conscientious  judge  faced  with  only  two 
choices — hospitahzation  or  no  treatment  for  the  child — may  err  on  the 
side  of  hospitalization.  If  commitment  is  denied,  the  court  should 
have  jurisdiction  to  order  alternative  treatment  or  living  arrangements 
which  are  appropriate  for  the  individual. ^®^ 

In  a  recent  study  of  the  child  custody  problem,  Joseph  Goldstein, 
Anna  Freud,  and  Albert  J.  Solnit  have  suggested  several  concepts 
which  are  useful  while  analyzing  institutionalization  and  alterna- 
tives.^^^  The  first  of  these  is  the  crucial  importance  of  an  ongoing 
relationship  with  at  least  one  adult  who  assumes  a  parental  role.^<"* 

294.  See,  e.g.,  Shelton  v.  Tucker,  364  U.S.  479,  488  (1960)  (state  law  infringing 
freedom  of  association  struck  down  where  "less  drastic  means  for  achieving  the  same 
basic  purpose"  existed);  Dean  Milk  Co.  v.  City  of  Madison,  340  U.S.  349,  354  (1951) 
(local  ordinance  which  burdened  interstate  commerce  struck  down  because  "reasonable 
and  adequate  alternatives  [were]  available");  Chambers,  supra  note  250,  at  1145-51; 
Wormuth  and  Mirkin,  The  Doctrine  of  Reasonable  Alternatives,  9  Utah  L.  Rev.  254 
(1964). 

295.  Chambers,  supra  note  250,  at  1113. 

296.  Any  right  of  parents  to  compel  their  children  to  undergo  noninstitutional  psy- 
chiatric treatment  is  beyond  the  scope  of  this  Article.  No  cases  have  been  found 
which  address  this  issue.  But  cf.  In  re  Smith,  16  Md.  App.  209,  295  A.2d  238  (1972) 
(holding  that  under  state  law  a  parent  could  not  force  her  teenage  daughter  to  have 
an  abortion). 

297.  Some  states  attach  this  label  to  their  incorrigibility  statutes.  E.g.,  N.Y.  So- 
cial Welfare  Law  §  371.6  (West  1966). 

298.  Any  alternative  should  be  subject  to  the  same  automatic  periodic  review  re- 
quired in  hospitalization  cases. 

299.  J.  Goldstein,  A.  Freud  &  A.  SoLNrr,  BEYO>n)  the  Best  Interests  of  the 
Child  (1973). 

300.  Id.  at  17. 
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One  implication  of  this  finding  is  that  institutionalization  of  the  child 
should  be  avoided  whenever  it  is  not  absolutely  necessary,  and  its 
duration  should  be  minimized  whenever  possible.  In  the  case  of  a 
seriously  dysfunctional  family,  the  parents  may  not  be  filling  that  role, 
but  in  such  cases,  placing  the  child  in  a  setting  where  some  person 
will  perform  that  role  is  clearly  preferable  to  institutionalization.  An- 
other implication  is  that  where  such  a  role  is  established  with  a  parent, 
but  where  serious  problems  have  arisen  in  the  family,  a  family  treat- 
ment approach  is  preferable  to  one  in  which  the  child  is  removed  from 
the  home  setting. 

A  second  concept  presented  by  Goldstein,  Freud  and  Solnit  is 
that  the  child's  concept  of  time  may  be  greatly  different  than  that  per- 
ceived by  adults. ^*'^  What  might  seem  to  be  a  relatively  short  time 
for  adults  may  be  excruciatingly  long  for  a  child — especially  a  young 
child.  Since  institutionalization  has  a  particularly  harmful  impact  on 
children,  the  fact  that  such  a  stay  in  the  hospital  is  perceived  as  being 
very  long  makes  the  impact  even  worse.  A  time  limit  should 
be  placed  on  the  duration  of  a  child's  involuntary  stay  in  a  hospital 
unless  the  commitment  is  based  on  dangerousness,  and  in  any  event, 
the  amount  of  time  in  the  hospital  should  be  kept  to  the  minimum 
necessary  period  in  any  indivdiual  case.  In  pursuit  of  that  goal,  pe- 
riodic judicial  review  of  commitments  is  required  at  fairly  frequent  in- 
tervals. While  it  might  be  argued  that  such  frequent  disruption  of 
the  therapeutic  process  in  order  to  call  into  question  the  hospitaliza- 
tion itself  might  be  countertherapeutic  in  many  cases,  such  considera- 
tions are  outweighed  by  the  importance  of  keeping  hospitalizations  of 
all  children  as  short  as  possible,  and  to  reassure  the  child  at  frequent 
intervals  that  he  or  she  has  not  been  forgotten — that  there  are  those 
on  "the  outside"  who  continue  to  be  concerned  about  the  child's  fate 
and  who  are  looking  after  his  or  her  interests. 

Finally,  the  authors  of  the  study  contend  that  the  traditional  goal 
in  juvenile  cases  of  "the  best  interest  of  the  child"  is  insufficient  in 
light  of  these  facts,  and  that  it  should  be  replaced  with  the  standard 
of  "the  least  detrimental  available  alternative  for  safeguarding  the 
child's  growth  and  development."^"^  It  is  hoped  that  by  providing  ju- 
dicial scrutiny  of  decisions  to  commit  children,  and  by  trying  to  assure 
that  alternative  solutions  short  of  institutionalization  receive  serious 
consideration  in  each  case,  this  standard  can  be  met  under  a  new  sys- 
tem of  juvenile  commitments. 


301.  J.  Goldstein,  A.  Freud  &  A.  Solnit,  supra  note  299,  at  40. 

302.  J.  Goldstein,  A.  Freud  &  A.  Solnit,  supra  note  299,  at  53. 
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vin 

Constitutional  Challenges  to  Voluntary  Juvenile 
Commitment  Statutes 

The  Supreme  Court  recently  noted  that:  "Considering  the  num- 
ber of  persons  affected,  it  is  perhaps  remarkable  that  the  substantive 
constitutional  limitations  or  this  [commitment]  power  have  not  been 
more  frequently  litigated.'=*°=*  The  only  Supreme  Court  cases  dealing 
with  commitment  of  persons  suspected  of  mental  illness  have  involved 
defendants  originally  incarcerated  as  criminals  or  under  quasi-criminal 
procedures  for  mentally  defective  sex-offenders.^"*  The  courts  appear 
more  comfortable  applying  established  criminal  procedures,  than  for- 
mulating new  standards  for  those  whose  only  alleged  "crime"  is  their 
craziness.  The  rights  of  the  mentally  ill  have  been  extended  by  equal 
protection  comparisons  with  the  criminal  procedure  requirements  of 
the  Bill  of  Rights,  but  little  attention  has  been  paid  to  due  process 
arguments  when  no  obvious  comparison  to  criminal  cases  presented 
itself.  Juvenile  voluntary  commitment  statutes  may  be  more  vulner- 
able to  due  process  attacks  than  to  equal  protection  challenges.  Op- 
ponents of  the  existing  juvenile  commitment  process  should  focus  on 
the  many  procedural  defects  of  that  system  rather  than  merely  urging 
the  application  of  the  fairer,  but  still  inadequate,  system  already  ap- 
plied to  other  classes  of  cases.  This  section  briefly  discusses  the  equal 
protection  and  due  process  arguments  available  to  opponents  of  the 
current  juvenile  voluntary  commitment  system. 

A.     Equal  Protection 

An  equal  protection  analysis  of  parental  commitment  of  juveniles 
must  begin  with  a  determination  of  the  classes  to  be  compared.  The 
complaining  class  would  be  potential  juvenile  patients  subject  to  "vol- 
untary" commitment  at  the  request  of  their  parents.  The  adult  class 
with  whom  the  juveniles  are  to  be  contrasted  may  be  composed  of 
either  adult  voluntary  patients  or  adult  patients  who  have  been  com- 
mitted involuntarily.  If  voluntary  patients  are  chosen,  the  claim 
would  be  that  juveniles  were  denied  equal  protection  when  they  were 
committed  without  their  informed  consent,  since  all  adults  admitted 
under  the  statute  must  consent  to  admission.  Furthermore,  although 
technically  "voluntary  patients,"  juveniles  are  denied  the  right  to  re- 


303.  Jackson  v.  Indiana,  406  U.S.  715,  737  (1972)  (footnotes  omitted). 

304.  Chambers,  supra  note  250.  E.g.,  Jackson  v.  Indiana,  406  U.S.  715  (1972); 
Humphrey  v.  Cady,  405  U.S.  504  (1972);  Specht  v.  Patterson,  386  U.S.  605  (1967); 
Baxstrom  v.  Herold,  383  U.S.  107  (1966);  and  the  earliest  Supreme  Court  case  on  the 
subject,  Minnesota  ex  rel.  Pearson  v.  Probate  Court,  309  U.S.  270  (1940). 
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quest  their  own  release — a  right  afforded  to  all  adult  voluntary  pa- 
tients. If  involuntarily  committed  adult  patients  were  to  constitute  the 
comparison  class,  juveniles  could  claim  that  they  were  denied  equal 
protection  when  they  were  not  afforded  procedural  rights  granted  to 
adults  similarly  hospitalized  against  their  will.  Such  rights  might  in- 
clude notice  and  hearing  requirements,  rights  wdthin  the  commitment 
proceedings  themselves,  and  any  post-commitment  rights  to  periodic 
review,  habeas  corpus,  or  automatic  release  recognized  by  a  given 
state. 

Another  equal  protection  approach  would  be  for  juveniles  ad- 
mitted under  voluntary  statutes  to  claim  they  were  denied  rights  ac- 
corded to  adults  patients  generally,  thus  forcing  the  state  to  elect 
whether  to  proceed  under  the  adult  voluntary  patient  statute — requir- 
ing the  child's  consent  to  hospitalization  and  preserving  the  right  to 
subsequently  request  discharge — or  under  the  adult  involuntary  pa- 
tient statute — in  which  case  adult  involuntary  commitment  procedures 
would  apply.  Putting  the  state  to  such  an  election  would  give  the  ad- 
vantage of  admission  and  treatment  while  preserving  the  right  to  seek 
release.  But  the  election  raises  the  problem  of  determining  which 
children  are  appropriate  for  the  voluntary  procedures  (with  release 
possibilities)  and  which  should  be  subjected  to  the  closer  scrutiny  of 
involuntary  commitment  procedures.  A  successful  challenge  on  any 
of  these  equal  protection  comparisons  is  likely  to  have  identical  results: 
If  the  child  objects  to  hospitalization  or  requests  release  from  an  in- 
stitution, and  if  the  state  or  the  parents  persist  in  seeking  or  continuing 
hospitalization,  the  involuntary  commitment  procedures — or  something 
closely  resembling  them — ^would  be  employed  to  determine  whether 
the  child  could  be  hospitalized  against  his  or  her  wUl. 

1 .     Challenging  Juvenile  Commitments  under  the 
"Rational  Basis"  Test 

Absent  a  finding  of  a  "suspect  classification"  or  "fundamental  in- 
terest," juvenile  patients  are  denied  equal  protection  of  the  laws  only 
if  there  is  no  "rational  basis"  for  the  state's  decision  to  treat  the  ad- 
mission of  adult  and  juvenile  mental  patients  differently.^''^  A  num- 
ber of  arguably  legitimate  state  purposes  can  be  put  forward  as  the 
basis  for  distinguishing  between  children  and  adults  in  commitment 
proceedings:  the  need  to  provide  hospitalization  for  those  too  young 
to  seek  help  themselves,  the  recognition  of  parental  interest  in  procur- 
ing treatment  for  the  mentally  ill  offspring,  or  the  importance  of  pro- 

305.     Developments  in  the  Law — Equal  Protection,  82  Harv.  L.  Rev.   1065,   1076 
(1969). 
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iding  mental  health  care  at  an  early  age  when  it  may  have  the  great- 

st  chances  of  success.     Since  the  state  is  required  to  show  only  a 

Veneer  of  rationality  under  this  test,  any  of  these  state  interests  would 

iprobably  be  held  sufficient  to  justify  different  commitment  procedures 

for  adults  and  juveniles. 

2.     Testing  Juvenile  Commitments  under  a  "Compelling 
State  Interest"  Test 

This  test  is  used  when  the  state  employs  a  suspect  classification 
or  infringes  on  a  fundamental  interest  of  the  disadvantaged  class.  The 
state  must  demonstrate  that  its  objective  cannot  be  met  in  a  nondis- 
criminatory manner,  and  that  the  benefit  gained  by  the  measure  out- 
weighs the  detriment  suffered  by  the  class  which  is  the  subject  of  the 
discrimination.  Defenders  of  the  existing  juvenile  commitment  system 
would  be  hard  pressed  to  show  that  a  state's  interest  in  denying  chil- 
dren any  judicial  scrutiny  over  the  commitment  decision  is  compelling. 
Since  hearings  and  other  advantages  of  due  process  are  provided  for 
adult  mental  patients,  it  would  be  difficult  to  prove  that  putting  a  child 
through  the  "ordeal"  of  a  hearing  is  a  vastly  more  dangerous  and  coun- 
tertherapeutic  process.  It  would  be  equally  difficult  for  the  state  to 
prove  that  there  is  no  practical  alternative  by  which  it  could  provide 
mental  health  services  for  young  people,  or  that  there  is  no  other  feasi- 
ble way  to  resolve  family  disputes  about  whether  the  child  needs  hos- 
pitalization. The  state's  interest  in  giving  parents  total  discretion  over 
the  hospitalization  of  their  children  has  never  been  carefully  articu- 
lated, and  even  when  reasons  are  suggested,  they  hardly  appear  com- 
peUing. 

In  view  of  the  attractiveness  of  the  compelling  state  interest  test, 
it  will  be  important  to  argue  its  applicability  to  the  challenge.  One 
contention  might  be  that  age  is  a  suspect  classification.  Discriminations 
on  the  basis  of  race,^''®  alienage,^"^  and  sex^"^  have  been  held  to  re- 
quire a  compelling  state  interest.  Like  recognized  suspect  classes  suf- 
fering discrimination,  children  have  been  excluded  from  participation 
in  community  affairs  and  are  politically  disadvantaged.^"^  But  unlike 
other  groups  which  have  been  granted  constitutional  protection,  chil- 
dren cannot  claim  that  a  history  of  discriminatory  legislation  indicates 

306.  E.g.,  Loving  v.  Virginia,  388  U.S.  1  (1967). 

307.  E.g.,  Takahashi  v.  Fish  and  Game  Comm'n,  334  U.S.  410  (1948). 

308.  Four  Justices  of  the  United  States  Supreme  Court  held  sex  to  be  a  suspect 
classification  in  Frontiero  v.  Richardson,  411  U.S.  677  (1973).  The  California  Su- 
preme Court  found  sex  a  suspect  classification  in  Sail'er  Inn.  Inc.  v.  Kirby,  5  Cal.  3d 
1,  485  P.2d  529,  95  Cal.  Rptr.  329  (1971). 

309.  Cf.  United  States  v.  Carolene  Prod.  Co.,  304  U.S.  144,  153  n.4  (1938). 
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that  childhood  is  viewed  as  a  badge  of  opprobrium.^^"  Neither  can 
it  be  argued  that  childhood  is  a  permanent  condition. ^^^  The  most 
persuasive  argument  against  treating  children  as  a  suspect  class  is  a 
practical  rather  than  doctrinal  one:  While  the  political  disabilities  of 
children  are  real  and  obvious,  such  a  ruling  might  jeopardize  all  laws 
which  treat  children  and  adults  differently.  On  a  whole  range  of  is- 
sues— ^including  support,  education,  and  employment — there  is  wide 
social  consensus  that  children  should  not  be  subject  to  the  same  laws 
as  adults.  While  some  of  these  laws  may  be  unwise  and  injurious  to 
the  real  interests  of  children,  or  unconstitutional  on  other  grounds,  a 
declaration  that  the  state  can  treat  children  differently  from  adults  only 
in  the  most  extreme  circumstances  is  a  weapon  far  too  blunt  for  the 
correction  of  these  injustices. 

Therefore,  a  more  likely  way  of  triggering  the  compelling  state 
interest  test  is  by  a  showing  that  the  discrimination  infringes  a  funda- 
mental interest  of  the  child  who  is  unwillingly  hospitalized.  Recog- 
nized fundamental  interests  include  voting,^'-  procreation, ^^^  interstate 
travel, ^^*  and  the  procedural  rights  of  criminal  defendants. ^^^  The 
common  thread  running  through  these  fundamental  interests  seems  to 
be  the  severity  of  the  detriment  imposed  on  the  complaining  party. ^^® 
While  a  standard  based  on  imf>osed  detriment  may  be  imprecise,  it 
would  be  difficult  to  argue  that  being  involuntarily  locked  up  in  a  men- 
tal institution  is  not  a  sufficiently  severe  detriment  to  warrant  close  ju- 
dicial scrutiny  of  a  discriminatory  system.  Recognition  that  criminal 
procedures  involve  a  fundamental  interest^ ^^  is  based  primarily  on  a 
similar  deprivation  of  physical  liberty  and  imposition  of  lasting  social 
stigma.  The  constitutional  status  of  involuntary  incarceration  should 
not  depend  upon  whether  the  victim  is  confined  in  a  prison  or  in  a  men- 
tal hospital.^^^  The  deprivation  of  personal  liberty  that  results  from 
confinement  in  a  mental  hospital  should  require  a  compelling  state  in- 
terest to  justify  any  discrimination.^^® 

310.  Developments  in  the  Law — Equal  Protection,  82  Harv.  L.  Rev.  1065,  1127 
(1969).  While  opprobrium  does  not  attach  to  being  a  child,  legal  inferiority  is  attached 
to  the  status. 

311.  W.  at  1126.  See  also  Note,  Mental  Illness,  A  Suspect  Classification?,  83 
YALEL.J.  1237  (1974). 

312.  E.g.,  Harper  v.  Virginia  Bd.  of  Elections,  383  U.S.  663  (1966). 

313.  E.g.,  Skinner  v.  Oklahoma  ex  rel.  Williamson.  316  U.S.  535  (1942). 

314.  E.g.,  Shapiro  v.  Thompson,  394  U.S.  618  (1969). 

315.  E.g.,  Griffin  v.  Illinois,  351  U.S.  12  (1956). 

316.  Developments  in  the  Law — Equal  Protection,  82  Harv.  L.  Rev.  1065,  1130 
(1969). 

317.  Douglas  v.  California,  327  U.S.  353  (1963). 

318.  Heryford  v.  Parker,  396  F.2d  393,  396  (10th  Cir.  1968). 

319.  [T]he  -  fact    that    the    curtailment    of    liberty    by    civil    commitment    is 
so  total  and  that  civil-commitment  legislation  does  not  by  its  terms  refer  to 


956 


1974]  VOLUNTEERING  CHILDREN  899 

3.     Challenging  the  Juvenile  Commitment  System  Under  an 
"Intensified  Means  Scrutiny"  Test^'^^ 

Under  this  test,  the  court  would  avoid  intensive  examination  of 
the  goals  of  state  legislation  and  instead  direct  its  scrutiny  toward  the 
reasonableness  of  the  methods  used  by  the  state  to  achieve  those 
goals.^^^  The  court  could  find  that  the  state  might  reasonably  encour- 
age hospitalization  of  mentally  ill  juveniles,  and  could  use  different 
procedures  for  juveniles  and  adults  to  achieve  this  goal.  But  any  in- 
tensified scrutiny  of  the  present  juvenile  voluntary  system  will  reveal 
that  the  means  developed  by  the  state  are  unduly  restrictive  because 
the  state's  goal  can  practicably  be  accomplished  without  completely 
curtailing  the  rights  of  juvenile  patients.  This  judicial  approach  seems 
better  suited  to  the  juvenile  commitment  problem  than  either  the  ra- 
tional basis  test  or  the  compelling  state  interest  test.  Considerations 
involved  in  the  proposed  hospitalization  of  a  child  may  differ  from  the 
adult  admission  situation.  Because  of  the  potential  for  parental  in- 
timidation of  children,  the  state  might  well  provide  for  judicial  inquiry 
into  the  real  wishes  of  a  child  who  "agrees"  to  hospitalization.  The 
means  scrutiny  test  would  permit  reasonable  state  responses  to  such 
differences.  The  means  scrutiny  test  would  also  prevent  the  judiciary 
from  overlooking  the  vast  discrepancies  between  adult  and  children's 
rights  under  the  present  system. 

4.     The  Applicability  of  Equal  Protection  Analysis  to  the 
Juvenile  Commitment  System 

The  courts  have  frequently  used  the  equal  protection  clause  to 
strike  down  laws  relating  to  the  mentally  ill.  The  leading  Supreme 
Court  case  is  Baxstrom  v.  Herold,^^'^  in  which  a  prisoner  had  been 
administratively  committed  as  insane  toward  the  end  of  his  prison 
term.  The  Court  noted  that  this  administrative  procedure  bypassed  the 
state's  guarantee  of  a  jury  trial  on  the  issue  of  commitability,  and  held 
that  "the  State,  having  made  this  substantial  review  proceeding  gen- 


"travel."  to  "association,"  or  to  sexual  relations  with  one's  spouse  may,  by 
some  ironic  and  inappropriate  process,  appear  to  make  such  rights  irrelevant 
to  an  analysis  of  the  issues  surrounding  civil  commitment.  Much  the  same 
problem  is  posed  in  discussing  the  seriousness  of  a  policeman's  killing  of  a 
fleeing  suspect  in  terms  of  its  impact  on  the  suspect's  right  to  trial  by  jury. 
Perhaps  an  unconscious  desire  to  deny  the  impact  of  confinement  (or  killing) 
leads  us  to  refuse  to  think  seriously  about  the  loss  of  freedom  involved. 
Chambers,  supra  note  250,  at  1 162. 

320.  Gunther,  The  Supreme  Court  1971  Term,  Forward:  In  Search  of  Evolving 
Doctrine  on  a  Changing  Court:  A  Model  for  a  Newer  Equal  Protection,  86  Harv. 
L.  Rev.  1,  24  (1972). 

321.  Id. 

322.  383  U.S.  107  (1966). 
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erally  available  on  this  issue,  may  not,  consistent  with  the  Equal  Pro- 
tection Clause  of  the  Fourteenth  Amendment,  arbitrarily  withhold  it 
from  some."^-^  Other  courts  have  relied  upon  Baxstrom  and  the 
equal  protection  clause  in  striking  down  procedures  used  to  commit, 
as  insane,  those  acquitted  of  crimes,  where  the  procedures  were  sub- 
stantially less  rigorous  than  those  in  civil  commitment  proceedings.''-* 
Only  one  case  has  been  found  in  which  a  court  used  an  equal  protec- 
tion analysis  to  grant  rights  to  one  class  of  non-criminal  mental  patients 
which  had  previously  been  granted  to  another  class  of  civil  patients. 
In  that  case,  the  New  York  Court  of  Appeals  held  that  a  civil  patient 
administratively  transferred  from  involuntary  to  voluntary  status  was 
denied  equal  protection  of  the  laws  because  "voluntary"  patients 
lacked  the  substantive  rights  of  involuntary  patients. ^-^ 

Despite  the  seeming  applicability  of  these  same  equal  protection 
arguments  to  juveniles  admitted  under  voluntary  statutes,  two  factors 
make  equal  protection  a  less  than  perfect  vehicle  for  challenging  the 
constitutionality  of  these  laws.  First,  the  courts  may  be  reluctant  to 
use  equal  protection  because,  even  if  age  is  not  declared  a  suspect 
classification,  courts  may  fear  setting  precedents  for  later  cases  contest- 
ing the  many  laws  which  treat  children  and  adults  differently. 

The  other  problem  with  an  equal  protection  challenge  is  that  it 
might  prove  to  be  a  hollow  victory  for  the  child,  since  in  many  juris- 
dictions, the  rights  of  adult  mental  patients  have  been  left  undefined 
by  the  court.  Thus,  the  winner  of  an  equal  protection  challenge  who 
achieved  equality  with  adult  patients  might  find  that  the  state's  adult 
commitment  statutes  provide  few  procedural  protections.  A  related 
problem  is  the  vulnerability  of  equal  protection  rights,  for  as  one  jurist 
has  noted,  reliance  on  equal  protection  to  extend  procedural  rights  to 
new  classes  of  mental  patients  implies  that  the  legislature  has  the  power 
to  avoid  the  problem  by  withdrawing  those  rights  from  everyone.^-'' 

Despite  these  drawbacks,  equal  protection  has  one  advantage  for 
the  litigant  challenging  these  laws.  Equal  protection  arguments  allow  the 
plaintiff  to  demonstrate  the  stark  contrast  between  juvenile  rights  and 
those  enjoyed  by  adults  in  a  particular  jurisdiction.  Thus,  it  would 
be  sound  strategy  for  those  challenging  juvenile  commitment  statutes 
to  include  equal  protection  arguments — perhaps  emphasizing  the 
means  scrutiny  approach — along  with  any  due  process  challenge.^-'' 

323.  Id.  at  1 1 1.    See  Humphrey  v.  Cady,  405  U.S.  504  (1972). 

324.  United  States  ex  rel.  Schuster  v.  Herold,  410  F.2d  1071  (2d  Cir.  1969);  Bol- 
ton V.  Harris,  395  F.2d  642  (D.C.  Cir.  1968). 

325.  In  re  Buttonow,  23  N.Y.'  '  385,  244  N.E.2d  677,  297  N.Y.S.2d  97  (1968). 
The  opinion  also  rested  on  due  nrocess  grounds. 

326.  Id.  at  394,  244  N.E.2d  at  6^:,  297  N  y.S.2d  at  104  (Keating,  J.,  concurring). 

327.  Rejecting  Justice  Black's  suggestion  that  equal  protection  was  also  an  appro- 


83-2Q8   O-  77  -  62   (Vol.2) 
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B.     Due  Process 

The  current  juvenile  commitment  system  contains  no  due  process 
protections.  No  notice,  no  hearing,  no  counsel,  no  cross-examination, 
no  witnesses  are  required.  No  burden  or  standard  of  proof  exists  be- 
cause nothing  need  be  proven.  Once  due  process  is  seen  as  an  appro- 
priate direction  for  inquiry  regarding  the  constitutionality  of  the  sys- 
tem, the  inquiry  necessarily  focuses  on  what  due  process  elements 
should  be  required.  The  most  fruitful  starting  point  would  appear  lo 
be  the  procedural  rights  of  nonjuvenile  mental  patients. 

The  Supreme  Court  has  never  defined  the  due  process  rights  of 
mental  patients,  but  the  undeniable  similarity  between  involuntary 
commitment  and  criminal  imprisonment  has  been  noted  by  many  au- 
thorities.^-^ The  Supreme  Court  has  forbidden  the  state  to  deny  pro- 
cedural rights  simply  by  labelling  the  proceedings  and  subsequent  incar- 
ceration "civil"  rather  than  "criminal."^-^  This  rule  has  been  held  ap- 
plicable to  a  mentally  retarded  child  institutionalized  in  what  was  called 
a  school  for  the  feeble-minded. ^^°  There  is  no  reason  to  view  differ- 
ently a  child  locked  up  in  an  institution  called  a  mental  hospital. 

For  a  time,  the  most  sweeping  lower  court  decision  on  the  due 
process  rights  of  mental  patients  was  Lessard  v.  Schmidt, ^^^  in  which 

priate  basis  for  decision,  the  Supreme  Court  relied  upon  due  process  to  extend  protec- 
tion to  children  in  juvenile  delinquency  proceedings.  In  re  Gault,  387  U.S.  1  (1967). 
Due  process  standards  allow  the  states  some  flexibility  while  requiring  procedures 
which  guarantee  a  basic  level  of  fairness.  Still  majority  opinion  is  replete  with  compari- 
sons between  adults'  rights  in  criminal  proceedings  and  the  lack  of  similar  rights  in 
juvenile  proceedings. 

328.  E.g.,  E.  GOFFMAN,  Asylums  (1968);  T.  Szasz,  Psychiatric  Justice  238-41 
(1965).  The  foremost  authorities  on  the  subject  also  agree:  "Many  of  the  patients 
...  do  not  consider  it  a  hospital  but  rather  a  prison,  and  an  extremely  undesirable 

prison  at  that."  Hess  &  Thomas,  Incompetency  to  Stand  Trial:  Procedures,  Results 
and  Problems,  119  Am.  J.  Psychiat.  713,  720  (1963). 

329.  In  re  Gault,  387  U.S.  1  ( 1967).    The  Court  exalted  substance  over  form: 
The  boy  is  committed  to  an  institution  where  he  may  be  restrained  of  liberty 
for  years.     It  is  of  no  constitutional  consequence — and  of  limited  practical 
meaning — that  the  institution  to  which  he  is  committed  is  called  an  Industrial 

School.  The  fact  of  the  matter  is  that,  however  euphemistic  the  title,  a  "re- 
ceiving home"  or  an  "industrial  school"  for  juveniles  is  an  institution  of  con- 
finement in  which  the  child  is  incarcerated  for  a  greater  or  lesser  time.  His 
world  becomes  "a  building  with  whitewashed  walls,  regimented  routine  and  in- 
stitutional hours  .  .  .  ."  Instead  of  mother  and  father  and  sisters  and  broth- 
ers and  friends  and  classmates,  his  world  is  peopled  by  guards,  custodians, 
state  employees,  and  "delinquents"  confined  with  him  for  anything  from  way- 
wardness to  rape  and  homicide. 

In  view  of  this,  it  would  be  extraordinary  if  our  Constitution  did  not  re- 
quire the  procedural  regularity  and  the  exercise  of  care  implied  in  the  phrase 
"due  process." 
Id.  at  27-28  (footnotes  omitted). 

330.  Heryford  v.  Parker,  396  F.2d  393  (10th  Cir.  1968). 

331.  349  F.  Supp.  1078  (E.D.  Wis.  1972),  vacated  and  remanded  on  other 
grounds,  94  S.  Ct.  1078  (1974). 
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a  three-judge  federal  court  struck  down  Wisconsin's  civil  commitment 
statute  because  prospective  patients  were  denied  various  due  process 
rights.^^^  The  Lessard  court  found  it  constitutionally  impermissible 
to  detain  a  patient  in  a  hospital  for  a  significant  period  of  time  without 
a  hearing^^^  and  required  that  patients  be  given  notice  of  the  manda- 
tory hearing. 3^^  The  court  ruled  that  the  standard  for  finding  com- 
mitment necessary  should  be  "beyond  a  reasonable  doubt"  and  not 
merely  "by  a  preponderance  of  the  evidence,"^^^  that  full-time  invol- 
untary hospitalization  should  be  ordered  only  when  less  drastic  means 
are  not  available,^^*  that  the  burden  of  proof  must  be  on  the  party 
recommending  hospitalization,^^^  that  the  patient  has  a  right  to  ap- 
pointed counsel,^^*  that  the  patient's  statements  could  not  be  introduced 
by  the  state  unless  the  patient  knew  she  had  the  right  to  remain  si- 
lent,^^^  and  that  the  standard  rules  of  hearsay  should  apply  in  a  civil 
commitment  hearing.^*"  Although  the  court  thought  the  presence  of 
counsel  at  the  psychiatric  interview  was  not  necessary  to  assure  that 
the  patient  understood  the  privilege  against  self-incrimination,  it  estab- 
lished due  process  rights  basically  parallel  to  those  guaranteed  in  crim- 
inal proceedings. 

While  these  rights  had  been  individually  extended  to  mental  pa- 
tients in  other  cases,'!*'  Lessard  was  generally  viewed  as  the  most  au- 
thoritative judicial  exposition  on  due  process  in  civil  commitments. 
Therefore,  the  Supreme  Court's  order  vacatmg  and  remanding  Les- 
sard^*^  has  created  considerable  uncertainty.  While  the  remand  does 
not  appear  to  go  to  the  merits  of  the  decision,  the  Supreme  Court  may 
have  felt  the  district  court  had  gone  too  far.    K  so,  one  can  only  specu- 

332.  Id.  at   1103. 

333.  ;;.  at  1090. 

334.  Id.  at  1092. 

335.  Id.  at  1093. 

336.  Id.  at  1095. 

337.  Id.  at  1096. 

338.  Id.  at  1097. 

339.  Id.  at  1101. 

340.  Id.  at  1103. 

341.  E.g.,  In  re  Ballay,  482  F.2d  648  (D.C.  Cir.  1973);  Heryford  v.  Parker,  396 
F.2d  393  (10th  Cir.  1968);  Dixon  v.  Attorney  General,  325  F.  Supp.  966  (M.D  Pa. 
1971);  Denton  v.  Commonwealth,  383  S.W.2d  681  (Ky.  1964). 

342.  94  S.  Ct.  1078  (1974).  The  injunction  against  further  commitments  under 
the  invalidated  statute  was  not  sufficiently  specific.  More  recently,  another  three-judge 
Federal  District  Court  issued  a  Lessard-hkc  decision  regarding  Michigan's  commitment 
laws,  but  avoided  granting  injunctive  relief.  Bell  v.  Wayne  County  General  Hospital, 
—  F.  Supp.  —  (E.D.  Mich.,  Consol.  Civil  Action  No.  36384,  June  4,  1974).  A  state 
court  also  reached  a  similar  result  in  South  Dakota.  Schneider  v.  Radack  (South  Da- 
kota Circuit  Court,  1st  Jud.  Dist.,  May  3,  1974,  unreported  decision  on  file  with  the 
Mental  Health  Law  Project,  1751  N  Street,  N.W.,  Washington,  D.C,  20036). 
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late  about  what  the  Justices  had  in  mind,  especially  since  the  lower 
court's  opinion  covered  so  many  issues. 

Though  the  precedential  value  of  Lessard  may  be  impaired,  prec- 
edent remains  for  the  proposition  that  criminal  due  process  standards 
must  be  approximated  in  civil  commitment  cases.  In  Dixon  v.  Attorney 
General  of  Pennsylvania,^*^  another  three-judge  federal  court  found 
many  of  the  Lessard  procedures  to  be  constitutionally  required.  Sev- 
eral federal  Circuit  Courts  of  Appeals  have  sunilarly  required  particular 
due  process  protections,^**  and  several  Supreme  Court  cases  have  ex- 
tended due  process  rights  to  adult  mental  patients. ^*^ 

The  analogy  to  criminal  law  is  not  a  perfect  one;  some  of  the 
procedures  required  in  criminal  cases  may  be  inappropriate  for  civil 
commitment.^"  But  such  exceptions,  if  they  exist,  should  be  justified 
by  persuasive  reasons.  For  example,  GauW*'  established  that  in  juve- 
nile court  proceedings,  children  are  entitled  to  notice  of  the  charges 
against  them,  the  right  to  counsel,  the  right  to  confront  and  cross-ex- 
amine witnesses,  and  the  privilege  against  self-incrimination,^*®  but  the 
Court  later  held  that  due  process  did  not  require  the  right  to  a  jury 
trial  in  juvenile  court,  because  that  particular  right  might  be  incompat- 
ible with  the  operations  of  that  court.^*^  Similarly,  it  has  been  argued 
that  in  civil  commitment  proceedings,  due  process  should  be  "adapted' 
to  the  therapeutic  needs  of  the  patient. ^^"^  If  this  rationale  is  used 
to  exclude  any  of  the  traditional  due  process  protections  in  civil  com- 
mitment cases,  the  right  to  a  jury  trial  is  probably  the  most  "dispens- 
able" and  the  most  "countertherapeutic."^^^  But  aside  from  this  pos- 
sible exception,  a  long  line  of  decisions  has  established  that  the  due 
process  requirements  long  applied  in  the  criminal  courts  are  also  re- 
quired by  due  process  in  civil  commitment  cases. ^^^ 

343.  325  F.  Supp.  966  (M.D.  Pa.  1971 ). 

344.  In  re  Ballay,  482  F.2d  648  (D.C.  Cir.  1973);  U.S.  ex  rel.  Schuster  v.  Herold, 
410  F.2d  1071  (2d  Cir.  1969),  cert,  denied,  396  U.S.  847  (1969);  Heryford  v.  Parker, 
396F.2d  393  (10th  Cir.  1968). 

345.  See  note  304  supra. 

346.  See  text  accompanying  notes  350-53  infra. 

347.  387  U.S.  1  (1967). 

348.  W.  at  33,  41,  55,  56. 

349.  McKeiver  v.  Pennsylvania,  402  U.S.  528  (1971).  However,  the  right  to  jury 
trials  may  be  constitutionally  required  in  commitment  proceedings  notwithstanding  Mc- 
Keiver.    See  In  re  Gary  W.,  5  Cal.  3d  296,  486  P.2d  1201,  96  Cal.  Rptr.   1   (1971). 

350.  Kadish,  supra  note  12.  Fewer  commentators  now  argue  that  due  process  can 
be  drastically  curtailed  or  "streamlined"  for  civil  commitment  cases  because  procedural 
protections  do  not  serve  the  therapeutic  interest  of  the  patient. 

351.  But  see  note  349  supra. 

352.  See,  e.g.,  Minnesota  ex  rel.  Pearson  v.  Probate  Court,  309  U.S.  270  (1940); 
Barry  v.  Hall,  98  F.2d  222  (D.C.  Cir.  1938);  People  ex  rel.  Sullivan  v.  Wendel,  68 
N.Y.S.  948  (Sup.  Ct.  1900). 
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In  conclusion,  it  should  be  noted  that  the  two  constitutional  chal- 
lenges most  applicable  to  the  juvenile  commitment  situation — due 
process  and  the  means  scrutiny  approach  to  equal  protection — should 
lead  to  similar  results.  The  means  scrutiny  test  would  invalidate  the 
current  system  as  urmecessarUy  restrictive  of  juveniles'  rights  in  light 
of  the  state's  purpose.  Under  due  process,  some  variations  from  adult 
commitment  procedure  would  be  permissible,  but  the  vast  disparity 
between  current  procedures  for  hospitalizing  children  and  adults 
would  be  invalidated.  By  either  analysis,  the  existing  system  would 
be  found  wanting  and  the  state  would  need  to  create  a  new  system 
for  juvenile  commitments:^^''  one  which  varies  from  the  adult  system 
only  where  such  variations  are  dictated  by  the  different  needs  of  chil- 
dren,^^*  and  which  provides  procedural  safeguards  required  by  due 
process. 

IX 

Alternative  System  for  Juvenile  Commitment 

An  acceptable  juvenile  commitment  system  will  take  into  account 
the  developmental  differences  between  adults  and  children,  the  chUd's 
famUy  situation,  and  procedural  safeguards  designed  to  protect  the 
child's  interests. 

A.     Precommitment  Hearing 

One  way  to  ensure  that  every  child  has  an  impartial  determination 
of  his  need  for  hospitalization  is  to  require  a  judicial  hearing  whenever 
hospitalization  is  sought.^^^  There  are,  however,  disadvantages  to 
such  a  system.  A  stressful  and  superfluous  legal  proceeding  could 
not  be  avoided  even  if  the  child  agreed  to  hospitalization.  Voluntary 
admission  laws  enable  adults  to  submit  to  hospitalization  without  a 
hearing.^'^"  But  juveniles  committed  under  current  voluntary  statutes 
are  not  volunteering — rather  they  are  being  "volunteered"  by  their 
parents.^^^  When  the  juvenile  actually  desires  hospitalization,  there 
should  be  some  mechanism  by  which  he  can  avoid  a  full-fledged  court 
hearing.     Finally,    a    mandatory    judicial    hearing    for    every    chUd, 

353.  If  the  existing  system  were  struck  down  the  state  could  still  hospitalize  child- 
ren under  the  adult  involuntary  commitment  statutes.  However,  the  adult  system  may 
itself  be  unconstitutional  and  in  any  case  does  not  consider  the  special  needs  of  child- 
ren. 

354.  If  juvenile  commitment  procedures  are  made  more  rigorous,  adult  patients 
may  have  a  valid  equal  protection  claim. 

355.  This  could  be  the  practical  result — at  least  temporarily — if  voluntary  juvenile 
admission  statutes  are  declared  unconstitutional,  since  adult  involuntary  commitment 
statutes  would  then  be  the  only  method  by  which  children  could  be  committed. 

356.  See  text  accompanying  notes  17-19  supra. 
"iSl.    See  text  accompanying  notes  20-26  supra. 
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whether  or  not  he  or  she  contests  commitment,  is  likely  to  create  an 
assembly  line  process  of  ritual  hearings.  Such  empty  exercises  may 
actually  diminish  the  attention  judges  would  otherwise  devote  to  cases 
in  which  the  child  objects  to  commitment. 

B.     Delayed  Commitment  Hearing 

A  second  possible  approach  would  allow  parents  to  commit  their 
children  without  judicial  supervision,  as  under  current  statutes,  but 
would  permit  the  child  to  seek  his  or  her  own  release  after  a  minimum 
period  in  the  hospital — perhaps  ninety  days.  This  system  would  at- 
tempt to  balance  the  parent's  interest  in  being  able  to  seek  treatment 
for  the  child  against  the  child's  interest  in  avoiding  unnecessary  hospital- 
ization. This  plan  would  also  permit  deferral  of  decision  makmg  until 
an  observation  period  has  elapsed,  during  which  the  hospital  staff 
could  consider  the  child's  problems  and  needs  more  carefully  than  in 
a  short  pre-admission  interview.  This  time  might  also  be  useful  to  the 
parents  and  child  as  a  cooling  off  period,  a  time  to  gain  perspective 
on  the  stressful  events  which  led  the  parents  to  seek  the  child's  hos- 
pitalization. 

Providing  compulsory  precommitment  hearings  and  child-initiated 
release  procedures  would  not  prevent  the  unnecessary  institutionaliza- 
tion of  children  who  need  no  treatment.  While  the  observation  period 
might  be  kept  quite  short  by  adult  standards,  according  to  a  child's 
sense  of  time  even  a  few  days  in  the  strange  and  frightening  surround- 
ings of  even  the  best  mental  hospital  may  be  a  terrifying  and  traumatic 
ordeal.  Such  an  experience  should  be  inflicted  on  a  child  only  when 
absolutely  necessary.  In  fact,  a  child  who  does  not  need  hospitaliza- 
tion at  the  time  of  commitment  may  learn  "crazy"  behavior  from  the 
culture  of  the  mental  hospital.^*^^  Thus,  a  better  plan  would  retain 
the  advantages  of  this  proposal  but  also  prevent  totally  unnecessary 
hospitalizations  from  occurring  in  the  first  place. 

C.     Waiver  of  Precommitment  Hearing 

The  child  could  be  allowed  to  waive  a  formal  hearing  and  con- 
sent to  the  hospitalization  after  consultation  with  an  attorney.^^"     Safe- 


358.  See  text  accompanying  notes  157-160  wpra. 

359.  Since  the  parents  are  usually  antagonistic  parties  and  since  the  child  is  con- 
sidered incompetent  to  enter  binding  contracts  and  usually  indigent,  the  court  must  ap- 
point counsel.  Such  a  practice  may  foster  a  corps  of  knowledgeable  and  experienced 
juvenile  commitment  attorneys.  Attorney's  fees  may  be  taxed  to  the  parents.  It  is  not 
unusual  to  bind  parents  by  the  acts  of  their  children.  See  Cal.  Welf.  &  Inst'ns 
Code  §  903  (West  1966)  (parents  liable  for  institutionalization  costs  of  delinquent 
child);  In  re  Shaieb,  250  Cal.  App.  2d  553,  58  Cal.  Rptr.  631  (4th  Dist.  1967).  The 
role  of  the  attorney  is  discussed  in  Section  VI  of  this  Article,  supra. 
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guards,  such  as  retaining  the  right  to  seek  release  in  a  later  hearing, 
should  be  provided  to  prevent  this  system  from  camouflaging  a  return 
to  unbridled  parental  discretion.  Therefore,  an  appointed  attorney 
should  certify  to  the  court  having  jurisdiction  in  juvenile  commitment 
cases  that  he  or  she  has:  1)  consulted  with  the  child  about  the  pro- 
posed commitment,  2)  explained  to  the  child  both  the  right  to  con- 
test the  commitment  and  the  possible  alternatives  to  commitment,  and 
3)  ascertained  that  it  is  the  true  wish  of  the  child  to  enter  the  hospital 
and  forego  a  judicial  proceeding.  The  child  might  be  required  to  sign 
a  document  stating  that  he  or  she  does  not  wish  to  contest  the  hos- 
pitalization. But  the  more  important  document  would  be  the  attor- 
ney's, since  it  would  record  the  child's  feelings  about  hospitalization 
and  attitude  toward  challenging  the  parents'  wishes.  If  both  docu- 
ments indicate  to  the  judge  that  the  child  really  does  not  want  to  con- 
test hospitalization,  the  judge  would  rule  that  the  child  has  validly 
waived  the  right  to  a  hearing  and  may  be  hospitalized. 

D.     Postcommitment  Judicial  Review 

If  a  child  waives  the  commitment  hearing  and  later  wants  to  be 
released  from  the  hospital,  a  hearing  should  be  mandatory  if  the  re- 
lease is  contested.  Such  a  deferred  hearing  would  differ  from  the 
usual  habeas  corpus  hearing  in  that  the  parties  seeking  to  continue 
hospitalization,  the  parents  or  the  hospital,  should  still  carry  the  same 
risk  of  nonpersuasion.  If  the  presumption  against  hospitalization  and 
the  right  to  a  hearing  were  not  relinquished  by  consenting  to  commit- 
ment, the  child's  initial  decision  would  not  be  made  to  hinge  on  legal 
procedures. 

The  right  to  release  should  be  conditioned  on  notice  to  the  hos- 
pital of  an  intent  to  sign  out.  A  similar  notice  requirement,  three  to 
ten  days  for  example,  is  presently  required  of  voluntary  adult  patients 
in  many  jurisdictions.  During  the  notice  period,  the  hospital  staff  and 
the  parents  may  prepare  to  contest  the  child's  release  or  they  may  pre- 
pare living  arrangements  for  the  child — either  at  home  or  in  some  al- 
ternative living  situation.^®**  Once  the  child  files  a  notice  of  intent 
to  leave  the  hospital  and  the  hospital  or  parents  file  a  notice  of  intent 
to  contest  the  release,  a  hearing  would  be  mandatory. 

Just  as  a  juvenile  should  not  be  allowed  to  waive  his  right  to 
counsel  prior  to  commitment,  so  hospitalization  of  a  child  should  not 
go  unreviewed  for  a  long  period  of  time,  nor  should  judicial  scrutiny 
depend  on  the  child's  uncounseled  initiative  in  submitting  a  notice  of 
intent  to  seek  release.  The  system  should  contain  a  provision  for 
mandatory  periodic  review  of  all  cases  of  committed  children,  regard- 

360.     See  text  at  notes  282-302,  supra. 
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less  of  whether  the  commitment  was  initially  contested.  Adult  com- 
mitment laws  of  some  states  contain  such  provisions,^^^  but  they  are 
even  more  necessary  for  children.  InstitutionaUzation  can  have  a  par- 
ticularly damaging  effect  on  children,^"-  and  should  be  minimized. 
The  child's  perception  of  time^®^  also  accentuates  the  need  for  periodic 
review;  what  seems  like  a  relatively  short  hospitalization  to  parents  and 
hospital  staff  may  be  experienced  as  a  very  long  confinement  by  the 
child.  Finally,  children  may  be  more  susceptible  to  intimidation  than 
adults  and  less  likely  to  attempt  to  exercise  their  rights  to  release.  Pe- 
riodic review  would  require  the  hospital  staff  to  justify  the  continued 
confinement  of  the  child  and  encourage  the  staff  to  use  treatment 
methods  which  will  withstand  judicial  scrutiny.  And,  not  least  impor- 
tant, it  would  give  the  child  periodic  reassurance  that  he  has  not  been 
forgotten. 

E.     Juvenile  Initiated  and  Emergency  Commitment 

Provision  should  also  be  made  for  two  other  methods  by  which 
juveniles  could  be  admitted  to  mental  hospitals.  The  first  of  these 
could  go  by  the  traditional  name  "voluntary  admission,"  but  since  that 
term  has  taken  on  other  meanings  in  the  juvenile  context,  a  better 
term  might  be  "self-initiated  admission."  Older  juveniles  should  be 
able  to  seek  their  own  hospitalization  without  the  consent  of  their  par- 
ents. They  should,  however,  always  be  advised  of  the  alternatives  to 
hospitalization,  and  some  protection  should  be  provided  to  assure  that 
the  initiative  is  really  that  of  the  child,  and  not  of  parents  trying  to 
avoid  the  procedural  requirements  of  the  proposed  system  of  parent- 
requested  juvenile  commitments.  Thus,  the  statute  should  require 
every  juvenile  seeking  hospitalization  to  consult  with  counsel  in  the 
same  manner  as  children  whose  admission  is  sought  by  their  parents. 

Finally,  some  provision  should  be  made  for  emergency  hospitali- 
zation when  the  child  is  in  danger  of  harming  himself  or  others.  Com- 
peting considerations  are  involved.  On  the  one  hand,  even  the  expe- 
dited procedures  for  juvenile  admissions  outlined  above  would  require 
too  much  time  for  a  child  facing  a  real  emergency.  On  the  other 
hand,  emergency  conmiitment  statutes  have  been  grossly  abused  in  the 
past.^®*    A  not  altogether  satisfactory  compromise,  taking  into  account 

361.  The  Mentally  Disabled  a>jd  the  Law  164-66  (S.  Brakel  &  R.  Rock  tds. 
1971).  Such  periodic  review  has  proven  perfunctory  when  it  becomes  strictly  a  medi- 
cal procedure  without  judicial  scrutiny.  R.  Rock,  M.  Jacobson  &  R.  Janopaul,  Hos- 
pitalization AND  Discharge  of  the  Mentally  III,  218  (1968). 

362.  See  text  accompanying  notes  157-64  supra. 

363.  See  text  accompanying  note  302  supra. 

364.  Roth,  Leraer  &  Daley,  Inlo  the  Abyss:  Psychiatric  Reliability  and  Emer- 
gency Commitment  Statutes,  13  Santa  Clara  Law.  400  (1973). 
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the  greater  impact  on  children  of  both  a  serious  psychotic  expisode 
and  involuntary  hospitalization,  would  provide  for  an  emergency  com- 
mitment procedure  similar  to  that  established  by  the  California  Lan- 
terman-Petris-Short  Act."***^  It  is  essential  to  adapt  such  a  provision 
to  the  child's  perception  of  time,  and  to  ensure  that  no  "emergency" 
commitment  extends  for  more  than  a  few  days  without  judicial  scru- 
tiny. 

F.     Alternatives  to  Commitment 

At  each  precommitment  or  postcommitment  hearing  the  court 
should  review  possible  alternate  treatment  settings  which  would  be  less 
restrictive  than  the  proposed  or  current  hospitalization.  If  commit- 
ment is  to  be  ordered  or  continued,  the  judge  should  make  a  specific 
finding  that  at  the  time  of  the  hearing  no  alternative  was  available 
for  the  child.  Exploration  of  alternatives  to  hospitalization  at  periodic 
intervals  will  encourage  a  more  careful  evaluation  of  the  child's  condi- 
tion than  if  the  hospital  were  merely  required  to  demonstrate  that  the 
child  was  still  in  need  of  treatment. 

G.     The  Standard  for  Commitment 

It  has  been  persuasively  argued  that  involuntary  commitment  for 
reasons  other  than  dangerousness  to  self  or  others — as  where  a  patient 
is  described  as  "in  need  of  treatment" — is  unconstitutional.^^^  While 
only  nine  states  limit  adult  involuntary  commitments  to  dangerous- 
ness,^*'''  the  argument  against  paternalistically  institutionalizing  people 
"for  their  own  good"  seems  compeUing  when  the  people  involved  are 
adults.  While  some  of  the  factors  leading  to  this  conclusion — limita- 
tions on  the  abiUty  of  psychiatrists  to  effectively  treat,^*^*  or  even  cor- 
rectly diagnose,^"'*  mental  problems — are  equally  applicable  to  juve- 
niles, the  "in  need  of  treatment"  standard  may  be  more  appropriate 
for  children.  Treatment  is  more  Ukely  to  be  successful  when  the  pa- 
tient is  young  and  the  mental  disorder  is  in  its  acute  (early)  stage. 
There  is  also  a  recognized  public  interest  in  the  future  of  children. 
Such  paternalism,  where  it  does  not  run  afoul  of  specific  constitutional 

365.  CAi.  Welf.  &  Inst'ns  Code  §§  5150,  5152  (West  1966). 

366.  N.  KiTTRiE,  supra  note  4,  at  66-67.  See  also  Lessard  v.  Schmidt,  329  F. 
Supp.  1078,  1093  (E.D.  Wis.  1972),  vacated  and  remanded  on  other  grounds,  94  S. 
Ct.  1078  (1974). 

367.  The  Mentally  Disabled  and  the  Law  (S.  Brakel  &  R.  Rock  eds.  1971), 
supra  note  365,  at  36. 

368.  See  Schwitzgebel,  The  Right  to  Effect  Treatment,  62  Calif.  L.  Rev.  936 
(1974)  (this  issue). 

369.  See  Ennis  &  Litwack,  Psychiatry  and  the  Presumption  of  Expertise:  Flipping 
Coins  in  the  Courtroom,  62  Calif.  L.  Rev.  693  (1974)  (this  issue). 
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prohibitions,  is  supported  by  considerable  authority.''^  Children 
could  be  committed  under  the  "in  need  of  treatment"  standard,  but 
no  child  committed  under  that  standard  should  have  treatment  con- 
tinued involuntarily  for  more  than  six  months.  By  comparison,  under 
a  dangerousness  standard  a  child  might  be  hospitalized  beyond  that 
time  limit  if  necessary.  This  compromise  recognizes  that  while  the 
state  and  the  parents  have  a  strong  interest  in  providing  involuntary 
treatment  for  a  child  who  needs  it,  this  rationale  loses  force  if  the  child 
is  still  unwilling  after  a  period  of  months,  because  treatment  is  unlikely 
to  be  successful  when  the  patient  strongly  and  consistently  opposes  it. 
The  child's  opposition  to  treatment  and  hospitalization  is  also  a  more 
informed  opposition  when  he  or  she  has  been  in  the  treatment  setting 
for  a  period  of  months,  and  therefore  later  opposition  should  arguably 
be  given  even  greater  weight  than  the  child's  initial  reluctance  to  enter 
the  hospital.  As  with  all  time  limits,  the  six  month  period  is  some- 
what arbitrary,  but  even  with  children  there  must  be  some  limitation 
upon  paternalistic  incarceration. 

H.     The  Standard  of  Proof 

Several  courts  have  recently  held  that  "proof  beyond  a  reason- 
able doubt"  is  constitutionally  required  in  civil  commitment  cases.^^* 
The  arguments  advanced  by  these  courts  and  various  commentators 
are  based  on  persuasive  analogies  to  similar  requirements  in  criminal 
cases.  Similarly,  while  juvenile  courts  can  obtain  jurisdiction  over  chil- 
dren for  incorrigible  and  predelinquent  behavior,  behavior  which 
would  not  be  criminal  if  committed  by  adults,  sanctions  in  all  cases 
must  be  based  on  proof  beyond  a  reasonable  doubt."^  When  children 
are  committed  under  a  standard  of  behavior  different  than  that  re- 
quired of  adults,  the  standard  of  proof  must  remain  at  a  high  level. 
Arguments  in  favor  of  varying  the  standard  of  behavior  should  not  be 
forced  into  double  duty;  they  do  not  justify  both  relaxing  the  standard 
of  commitment  and  enervating  the  standard  of  proof.  Paternalism 
may  justify  early  treatment  of  disturbed  children,  but  is  misplaced 
when  it  affects  the  precision  required  in  proving  that  the  need  for 
treatment  does  in  fact  exist. 


370.  For  a  discussion  of  the  parens  patriae  doctrine,  see  N.  KrrTRiE,  supra  note 

4,  at  3-9. 

371.  In  re  Ballay,  482  F.2d  648  (D.C.  Cir.  1973);  Lessard  v.  Schmidt,  349  F. 
Supp.  1078  (E.D.  Wis.  1972),  vacated  and  remanded  on  other  grounds.  94  S.  Ct.  1078 
(1974).  Cf.  In  re  Winship,  397  U.S.  358  (1970),  holding  that  proof  beyond  a  reason- 
able doubt  was  required  in  juvenile  court  cases. 

372.  In  re  Winship.  397  U.S.  358  ( 1970). 
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X. 

Proposed  Model  Statute 

It  has  been  argued  in  previous  sections  of  this  Article  that  the 
current  system  of  juvenile  commitments  to  mental  hospitals  unconsti- 
tutionally abridges  children's  rights.  Thus  much  of  the  discussion  has 
focused  on  litigation.  But  the  task  of  devising  a  new  system  for  pro- 
viding treatment  to  juveniles  will  fall  to  the  legislatures.  This  Model 
Statute  is  an  attempt  to  present  a  workable  alternative  to  the  present 
system,  an  alternative  which  considers  the  need  of  some  children  for 
involuntary  treatment,  the  troubled  situation  in  dysfunctional  families, 
and  the  right  of  children  to  influence  important  events  in  their  own 
lives. 


Section  I.     Purpose. 

The  purpose  of  this  Act  is  to  prevent  the  involuntary  hospitaliza- 
tion of  minors  except  when  treatment  in  a  mental  hospital  is  necessary. 
If  treatment  is  required  under  the  terms  of  this  Act,  and  if  there  exist 
less  drastic  means  of  accomplishing  therapeutic  aims  than  hospitaliza- 
tion, those  alternative  means  must  be  employed  instead  of  hospitaliza- 
tion. 

Section  II.     Definitions. 

a.  Minor  and  child  shall  refer  to  any  person  under  the  age  of 
sixteen  years.  Any  person  over  the  age  of  sixteen  shall  come  under 
the  commitment  and  admission  statutes  which  apply  to  adults. 

b.  Parent  shall  refer  to  the  natural  or  adoptive  parent  of  the 
child,  if  that  person  has  custody  of  the  child,  or  any  other  person  who 
has  de  facto  custody  of  the  child. 

c.  Mental  hospital  shall  refer  to  any  facUity,  whether  operated 
by  federal,  state  or  local  government  or  by  a  private  party  or  organiza- 
tion, which  provides  in-patient  diagnostic  and  treatment  services  for 
mental  and  emotional  disorders, 

d.  Mental  health  professional  shall  refer  to  any  psychiatrist,  psy- 
choanalyst, psychologist,  psychotherapist,  psychiatric  social  worker, 
psychiatric  nurse,  or  any  other  person  whose  professional  occupation 
consists  of  dealing  with  the  problems  of  the  mentally  ill.  It  shall  also 
refer  to  any  physician  who  is  acting  in  a  psychotherapeutic  or  coun- 
selling function. 
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[e.  Family  Court  shall  refer  to  that  court  within  a  given  juris- 
diction which  deals  most  frequently  with  family  problems,  such  as  mar- 
ital, juvenile,  and  civil  commitment  matters.] 

f.  Imminent  likelihood  of  serious  harm  to  oneself  means  that  it 
is  more  likely  than  not  that  in  the  near  future  the  person  will  attempt 
to  commit  suicide  or  inflict  serious  bodily  harm  upon  himself  as  mani- 
fested either  (1)  by  behavior  causing,  attempting  or  threatening  the 
infliction  of  serious  bodily  harm  upon  himself  by  violent  means  within 
thirty  days  prior  to  the  filing  of  a  petition  for  commitment  or  recom- 
mitment or  (2)  by  nonviolent  behavior  which  at  the  time  the  petition 
for  commitment  or  recommitment  was  filed  was  currently  causing  seri- 
ous bodily  harm. 

g.  Imminent  likelihood  of  serious  harm  to  others  means  that  it 
is  more  likely  than  not  that  in  the  near  future  the  person  will  inflict 
serious,  unjustified  bodily  harm  on  another  person,  as  manifested  by 
behavior  causing,  attempting  to  cause  or  threatening  such  harm,  within 
thirty  days  prior  to  the  filing  of  a  petition  for  commitment  or  recom- 
mitment that  gives  rise  to  a  reasonable  fear  of  such  harm  from  said 
person. 

h.  Mental  disorder  means  a  substantial  disorder  of  the  person's 
emotional  processes,  thought  or  cognition  which  grossly  impairs  judg- 
ment, behavior  or  capacity  to  recognize  reality. 

Section  III.     Right  to  Institutionalization  and  Treatment. 

Nothing  in  this  Act  is  intended  to  establish  or  restrict  any  right 
of  minors  to  seek  institutionalization  or  treatment  over  the  objections, 
or  without  the  consent,  of  persons  having  custody  over  them. 

Section  IV.     The  Commitment  Process. 

Any  person  having  custody  of  a  minor  may  seek  to  have  that 
minor  committed  to  a  mental  hospital  only  according  to  the  provisions 
of  this  section. 

a.  Petition  for  commitment.  The  person  seeking  the  commit- 
ment shall  first  file  a  petition  for  commitment  of  the  minor  with  the 
Family  Court. 

b.  Appointed  Counsel.  The  Family  Court  shall,  upon  receipt 
of  the  petition,  appoint  counsel  for  the  minor.  The  court  shall  give 
preference  to  any  attorney  selected  by  the  child,  but  if  the  child  de- 
clines to  select  an  attorney,  or  if  the  selected  attorney  is  unavailable, 
preference  shall  be  given  to  attorneys  who  have  experience  in  the 
areas  of  mental  health  or  juvenile  law.     In  no  case  shall  the  child's 
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attorney  be  a  person  who  has  previously  advised  the  person  seeking 
the  commitment  of  the  minor  or  that  person's  business. 

c.  Representation  by  counsel.  The  chUd  shall  at  all  times,  be- 
fore and  after  commitment,  be  represented  by  counsel. 

d.  Attorney's  interview.  The  child's  counsel  shall  interview  the 
child  within  two  days  after  appointment  by  the  Family  Court,  and  shall 
investigate  the  situation  thoroughly  enough  to  make  an  informed  judg- 
ment about  the  true  intent  of  the  child  to  either  contest  or  accept  the 
proposed  commitment. 

e.  Waiver  of  hearing.  If  counsel  for  the  child  determines  that 
it  is  the  intent  of  the  child  to  waive  the  right  to  contest  the  commit- 
ment, counsel  shall  so  declare  in  writing  to  the  Family  Court.  A  writ- 
ten statement  verified  by  the  attorney,  describing  the  child's  feelings 
about  the  proposed  hospitalization  shall  accompany  the  attorney's  dec- 
laration. If  the  Family  Court,  upon  receiving  such  a  statement  and 
declaration  from  the  child's  attorney,  is  satisfied  that  the  child  has 
knowingly  waived  the  right  to  a  hearing,  the  child  may  be  hospitalized. 
By  waiving  the  right  to  a  precommitment  hearing,  the  child  waives 
no  other  rights. 

f .  Psychiatric  interview. 

(1)  The  person  seeking  commitment  of  the  child  may  designate 
in  the  petition  for  commitment  a  particular  institution  to  which  com- 
mitment is  sought.  The  child  will  be  interviewed  by  a  mental  health 
professional  at  this  designated  institution  prior  to  the  hearing  for  pur- 
poses of  diagnosis  and  establishing  a  treatment  plan,  unless  such  an 
interview  would  substantially  duphcate  any  recent  and  similar  inter- 
view. 

(2)  The  child  shall  have  the  right  to  an  interview  with  any  men- 
tal health  professional  of  his  or  her  choice  prior  to  the  hearing.  Upon 
the  motion  of  the  child,  the  court  may  order  the  person  seeking  com- 
mitment to  pay  an  amount,  in  the  discretion  of  the  court,  reasonable 
for  a  diagnostic  interview,  or  in  the  case  of  financial  hardship  to  such 
person,  the  court  will  order  the  cost  paid  from  public  funds. 

(3)  A  written  report  of  any  interview,  held  at  any  time,  between 
a  child  and  a  mental  health  professional  shall  be  made  available  to 
the  child's  attorney. 

g.  Custody  pending  hearing.  Pending  the  commitment  hear- 
ing, the  child  shall  remain  in  the  custody  of  the  person  seeking  the 
commitment,  except  as  provided  under  section  rV(i)  of  this  Act,  and 
except  that  on  noticed  motion,  the  Family  Court  may  order  the  child 
placed  in  the  custody  of  any  other  person,  if  the  court  finds  such  a 
change  of  custody  would  promote  the  best  interests  of  the  child. 
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h.  Scheduling  of  hearing.  Unless  a  valid  waiver  is  obtained  in 
compliance  with  the  terms  of  section  rV(e)  of  this  Act,  a  commitment 
hearing  shall  be  held  within  ten  days  after  the  appointment  of  counsel, 
or  within  five  days  of  a  commitment  of  the  child  under  section  rV(i), 
whichever  is  earlier. 

i.     Emergency  commitment. 

(1)  When  any  minor,  as  a  result  of  a  mental  disorder,  is  immi- 
nently  likely  to  cause  serious  harm  to  others  or  to  himself  or  herself, 
a  peace  officer  or  any  mental  health  professional  may,  upon  reasonable 
cause,  take,  or  cause  to  be  taken,  the  child  into  custody  and  placed 
in  a  mental  hospital,  which  shall  require  an  application  in  writing  stat- 
ing the  circumstances  under  which  the  child's  condition  was  called  to 
the  attention  of  the  person  seeking  the  commitment,  and  stating  that 
such  person  believes  that  the  child  is,  as  a  result  of  mental  disorder, 
imminently  likely  to  cause  serious  harm  to  others  or  to  himself  or  her- 
self. 

(2)  The  child  shall  be  released  if,  at  any  time,  in  the  opinion 
of  the  professional  person  in  charge  of  the  mental  hospital,  or  a  des- 
ignee, the  child  no  longer  requires  evaluation  or  treatment. 

(3)  If  at  the  time  of  admission  under  this  subsection  a  petition 
for  commitment  of  the  child  is  not  pending,  the  following  procedure 
shall  be  followed.  The  hospital  shall  file  a  petition  for  commitment 
pursuant  to  section  IV(a)  on  the  first  working  day  after  the  admis- 
sion of  the  child.  The  Family  Court  shall  then  immediately  appoint 
an  attorney  pursuant  to  section  IV(b).  The  attorney  shall  intei-view 
the  child  and  investigate  the  circumstances  of  the  child's  admission  as 
soon  as  possible.  A  commitment  hearing  shall  be  held  within  five 
days  after  the  filing  of  the  petition. 

Section  V.     The  Commitment  Hearing. 

a.  Rights  at  the  hearing.  At  the  commitment  hearing,  the  child 
shall  at  all  times  be  represented  by  counsel;  shall  have  the  right  to 
present  witnesses  in  opposition  to  the  conmiitment,  including  mental 
health  professionals;  shall  have  the  right  to  confront  and  cross-examine 
witnesses  who  favor  the  commitment;  shall  have  the  right  to  be  per- 
sonally present  at  the  hearing;  shall  have  a  right  to  a  written  transcript 
of  the  proceedings  and  the  right  to  an  expedited  appeal  of  an  adverse 
ruling.  The  child  shall  have  the  right  to  testify  or  to  remain  silent, 
and  cannot  be  forced  to  answer  any  question.  Except  as  provided 
in  this  Act,  the  rules  of  evidence  shall  apply.  The  child  shall  also 
have  any  other  rights  required  by  the  United  States  or  State  constitu- 
tions. 
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b.  Authority  of  the  hearing  judge  to  call  and  question  witnesses. 
At  the  commitment  hearing,  the  Family  Court  judge  shall  be  empow- 
ered to  call  and  question  any  witness,  sua  sponte,  when  the  testimony 
of  such  a  witness  may  assist  the  determination  of  the  necessity  of  the 
proposed  commitment. 

c.  Findings  and  order.  The  Family  Court  judge  shall  make  an 
order  committing  or  recommitting  the  child  to  a  mental  hospital  only 
if  it  is  shown  beyond  a  reasonable  doubt  (1)  that  the  child  needs  and 
will  substantially  benefit  from  treatment  or  is  in  imminent  danger  of 
causing  serious  harm  to  others  or  himself  or  herself;  and  (2)  that  no 
other  means  of  treatment  is  feasible  which  involves  less  restriction  of 
the  child's  liberty.  No  order  of  commitment  shall  be  issued  unless 
evidence  has  been  admitted  showing  that  no  less  restrictive  alternative 
form  of  treatment  is  feasible  for  the  child.  The  court  shall  consider 
all  possible  treatment  alternatives  within  the  hospital  as  well  as  other 
treatment  alternatives.  If  the  court  orders  the  commitment  of  the 
child,  the  order  shall  specify  the  treatment  alternatives  which  the  hos- 
pital may  use. 

d.  Prompt  adjudication.  The  Family  Court  judge  shall  deter- 
mine in  as  short  a  time  as  possible  whether  the  commitment  is  to  be 
ordered.  In  no  case  shall  the  judge  extend  deliberations  and  postpone 
decision  for  a  period  exceeding  ten  days  after  the  hearing.  The  deci- 
sion shall  be  made  within  five  days  if,  at  the  time  of  the  commence- 
ment of  the  hearing,  the  child  is  in  the  custody  of  a  mental  hospital 
pursuant  to  section  IV(i). 

Section  VI.     Periodic  Judicial  Review. 

a.  Right  to  review.  Every  minor  committed  under  this  Act  shall 
have  the  necessity  and  terms  of  his  or  her  commitment  reviewed  by 
the  Family  Court  in  accordance  with  this  section.  Such  review  is  a 
matter  of  right  and  is  not  waivable. 

b.  Commitment  period.  For  the  purposes  of  this  Act,  a  com- 
mitment period  shall  be  forty-five  days,  except  that  when  the  child 
attains  the  age  of  twelve,  any  commitment  period  commencing  there- 
after shall  be  ninety  days..  The  first  commitment  period  shall  com- 
mence at  the  time  the  child  is  committed  pursuant  to  this  Act.  Suc- 
ceeding commitment  periods  shall  commence  at  the  termination  of  the 
preceding  commitment  period. 

c.  Hearing.  If  the  hospital  staff,  or  the  person  who  sought  the 
original  commitment  desires  to  have  the  hospitalization  extended  be- 
yond the  statutor>'  commitment  period,  a  petition  for  recommitment 
must  be  filed  with  the  Family  Court  at  least  fifteen  days  before  the 
expiration  of  the  commitment  period.    If  such  a  timely  petition  is  filed. 
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a  recommitment  hearing,  which  shall  conform  to  the  specifications  of 
sections  IV  and  V  of  this  Act,  shall  be  held  during  the  last  ten  days 
of  the  commitment  period.  After  such  a  hearing,  the  judge  shall  order 
the  chUd  released  unless  the  recommitment  is  shown  to  be  necessary 
under  the  standards  of  section  V(c). 

Section  VII.  Limitation  on  the  Institutionalization  of  Minors  Com- 
mitted Because  of  Need  of  Treatment. 

No  child  may  be  institutionalized  in  a  mental  hospital  for  a  total 
of  more  than  two  commitment  periods  where  the  basis  of  the  commit- 
ment order  is  that  the  child  is  in  need  of  treatment,  rather  than  proven 
inuninent  likelihood  of  serious  harm  to  others  or  to  himself  or  herself. 

Section  VIII.     Patient-Initiated  Release. 

a.  Form  of  notice.  Notice  of  intent  to  withdraw  may  be  given 
by  any  minor  patient  committed  pursuant  to  this  Act  or  his  or  her 
counsel.  The  notice  need  not  follow  any  specific  form  so  long  as  it 
is  written  and  the  intent  of  the  child  can  be  discerned.  The  notice 
may  be  written  by  a  person  other  than  the  child  if  the  child  is  unable 
to  write  it.  The  notice  may  be  given  to  any  staff  member  of  the  hos- 
pital. The  staff  member  receiving  the  notice  shall  immediately  date 
it,  record  its  existence  in  the  daily  log  of  the  ward  and  on  the  patient's 
medical  chart,  and  send  copies  of  it  to:  (1)  the  child's  attorney;  (2) 
the  Family  Court;  and  (3)  to  the  parents  or  guardian  of  the  child. 

b.  Uncontested  releases  The  director  of  the  hospital  shall  re- 
lease the  child  from  the  hospital  ten  days  after  receipt  of  the  child's 
notice,  unless  either  the  hospital  or  the  parent  or  guardian  files  a  no- 
tice of  contest  within  the  ten-day  period.  For  such  a  notice  of  contest 
to  be  valid,  copies  must  be  personally  delivered  to  the  child,  the  child's 
attorney,  the  Family  Court,  the  child's  parent  or  guardian,  and  the  hos- 
pital, prior  to  the  expiration  of  the  ten  days  following  the  child's  notice 
of  intend  to  withdraw. 

c.  Custody  pending  hearing.  If  a  valid  notice  of  contest  has 
been  received,  the  director  of  the  hospital  may  refuse  to  release  the 
patient  until  the  Family  Court  orders  otherwise.  But  in  no  case  may 
the  child  be  held  more  than  fourteen  days  beyond  the  expiration  of 
his  or  her  ten-day  notice  unless  a  valid  recommitment  order  has  been 
issued  by  the  Family  Court. 

d.  Recommitment  hearing.  A  hearing  to  determine  the  neces- 
sity for  continued  commitment  shall  be  held  within  ten  days  of  the 
court's  receipt  of  the  notice  of  contest.  The  hearing  will  conform  to 
the  requirements  of  section  V  of  this  Act.     After  such  a  hearing,  the 
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judge  shall  order  the  child  released  unless  the  commitment  is  shown 
to  be  necessary  under  the  standards  of  Section  V(c). 

e.  Withdrawal  of  the  child's  notice.  Once  a  child  has  submitted 
a  ten-day  notice  to  this  section,  it  cannot  be  withdrawn,  and  a  hearing 
must  be  held. 

f.  Limitation  on  child's  notice  rights.  A  child  may  not  submit 
more  than  one  ten-day  notice  during  any  commitment  period. 

Section  IX.     Attorney's  Role  During  the  Minor's  Commitment. 

a.  Access  to  attorney.  The  child  shall  at  all  times  have  access 
to  means  of  communication  with  his  or  her  appointed  attorney,  and 
such  communciations  shall  be  privileged  and  secret  from  any  other 
person,  including  the  parents  and  the  hospital  staff. 

b.  Replacement  of  attorney.  When  the  child's  appointed  attor- 
ney is  unavailable,  the  court  shall  appoint  a  new  attorney  pursuant  to 
Section  IV(b). 

c.  Power  to  petition.  The  attorney  shall  also  be  empowered  to 
petition  the  court  at  any  time  regarding  any  unlawful  conditions  or 
practices  at  the  hospital  involving  the  child. 

d.  Access  to  the  child.  The  child's  attorney  shall  have  the  right 
to  enter  the  hospital  at  any  time  to  inspect  conditions,  or,  at  any  time 
reasonable  under  the  circumstances,  to  interview  or  observe  the  child. 

Section  X.     Parental  Treatment. 

If  a  parent  seeks,  or  causes  any  other  person  to  seek,  the  commit- 
ment of  a  child  under  this  Act,  the  hospital  and/or  the  Family  Court 
may  require  that  the  parent  participate  in  any  reasonable  program  of 
family  treatment  or  counselling  as  may  be  appropriate.  No  person 
may  be  committed  to  a  mental  hospital  under  this  section. 
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123  CalRptr.  J  03 

In  re  MICHAEL  E.,  a  minor, 

on  Habeas  Corpus. 

Of.  18456. 

Supreme  Court  of  California. 

In  Brtuk. 

Aug.  4,  1.975. 

As  ModifiiHl  on  Denial  of  Rehearing 
Sept.  3,  lOT.j. 

Petition  was  made  for  original  v/rit  of 
habeas  corpus  with  respect  to  minor  v-'ard 
of  Juvenile  Court  confined  in  state  hospital 
pursuant  to  order  of  Juvenile  Court  au- 
thorizing his  placement  in  that  institution 
for  treatment  of  mental  health  problem. 
The  Supreme  Court,  Wright,  J.,  held,  inter 
alia,  that  the  commitment  of  the  ward  was 
invalid  since  it  was  not  in  accordance  with 
the  LPS  Act  regarding  commitment  and 
treatment    of    mentally    disturbed    persons. 

Writ  of  habeas  corpus  granted  and  pe- 
titioner remanded  to  Juvenile  Court. 

(.  Mental  Health  <S=»32 

LPS  Act  relating  to  commitment  and 
treatment  of  mentally  disordered  persons 
and  personi  impaired  by  chronic  alcoholism 
does  repeal  or  modify  those  laws  relat- 
ing to  commitment  of  juvenile  court  wards 
to  the  extent  that  those  laws  are  inconsisc- 
ent  with  provisions  of  Act.  West'.s  .\nn. 
Welfare  &  Inst.Code,  §§  500O-S401. 

2.  Mental  Health  <2S332 

Actual  commitment  of  mentally  disor- 
dered minor  who  is  also  a  ward  of  juvenile 
court  can  be  accomplished  only  in  accord- 
ance with  the  LPS  Act.  West's  Aun.Wel- 
fare  &  Inst.Code,  §§  5002,  5C0S.1,  6550, 
6551. 

3.  infants  C:=I6.II 

Application  of  other  statutory  proce- 
dures is  not  precluded  with  respect  to  juve- 
nile wards  by  the  LPS  A.ct  when  such  oth- 
er procedures  are  consistent  with  or  m  ac- 
cordance with  LPS  Act,  including  statuto- 
ry provision  authorising  in  case  ox  d?ubt 
that  a  ward  be  taken  to  approved  facility 
for  rreatment  and  evaluation.  West's 
Ann.Welfare  <Sc  Inst.Code,  S§  5150-5156, 
5250-52 JR,  5260-5268,  6551. 
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4.  Infants  ©=16.12 

Commitment  of  minor  ward  of  juve- 
nile court  to  care  and  custody  of  probation 
officer  for  ultimate  placement  in  a  speci- 
fied state  hospital  with  the  suggestion  that 
the  commitment  might  be  accomplished 
pursuant  to  statute  relating  to  voluntary 
patients  for  a  period  as  long  as  six  months 
was  invalid,  since  a  mentally  disordered 
minor  ward  of  juvenile  court  could  be 
committed  only  in  manner  consistent  with 
the  LPS  Act ;  opinion  In  re  M.J.E.  43 
Ca!.App.3d  792,  118  Cal.Rptr.  398  disap- 
proved. West's  Ann.Welfare  &  Inst.Code, 
§§  500O-54OI. 

5.  Infants  <S=>I6.I2 

Actual  commitment  of  minor  ward  of 
a  juvenile  court  to  a  state  hospital  could  be 
lawfully  accomplished  only  through  ap- 
pointment of  conservator  who  is  vested 
with  authority  to  place  minor  in  such  hos- 
pital. West's  Ann.Welfare  &  Inst.Code, 
§§  5008(h)(1),  5350-5370,  5350(a.  d). 


Robert  G.  Eckhoff,  Public  Defender, 
Gilbert  W.  Lentz,  Deputy  Public  Defender, 
and  Robert  L.  Walker,  San  Francisco,  for 
petitioner. 

George  P.  Kading,  County  Counsel,  and 
Marvin  Levine,  Deputy  County  Counsel, 
Santa  Barbara,  for  respondent. 

WRIGHT,  Chief  Justice.    ^ 

Petitioner,  a  ward  of  the  juvenile  court, 
is  confined  in  the  Camarillo  State  Hospital 
pursuant  to  an  order  of  the  juvenile  court 
authorizing  his  placement  in  that  institu- 
tion for  treatment  of  a  mental  health  prob- 


lem. He  contends  through  counsel  that  his 
confinement  was  effected  without  compli- 
ance with  protections  afforded  to  persons 
comniitted  in  analogous  situations  to  state 
mental  hospitals  (see  Lanternian-Petris- 
Short  Act,  Welf.  &  Inst.Code,  §§  5000- 
5401),  and  that  for  such  reason  he  is  ille- 
gally restrained  and  is  entitled  to  his 
discharge.*  We  conclude  for  reasons 
which  follow  that  petitioner's  writ  of  ha- 
beas corpus  should  be  granted  and  that  pe- 
titioner sTiould  be  remanded  to  the  juvenile 
court. 

Petitioner,  then  17  years  of  age,  was  de- 
clared a  ward  of  the  juvenile  court  on  July 
16,  1974,  following  the  sustaining  of  a  peti- 
tion (§  602)  alleging  that  he  had  commit- 
ted petty  theft  (Pen.Code,  §  488)  and  had 
received  stolen  property  (Pen.Code,  §  496, 
subd.  1).  A  psychiatrist  who  acknowl- 
edged his  lack  of  background  information 
concerning  petitioner  reported  prior  to  a 
dispositional  hearing  that  his  examination 
of  petitioner  disclosed  "some  degree  of 
psychotic  condition,"  and  recommended 
further  proceedings  for  a  "more  definitive 
opinion  and  treatment."  A  second  psychia- 
trist expressed  the  opinion  that  petitioner 
had  a  "disturbed  mental  capacity  in  reality 
testing,  with  total  lack  of  insight  into  the 
nature  of  his  predicament,  including  a 
m.arked  impairment  of  judgment,  and  that 
[petitioner]  is  psychotic  at  the  level  of  a 
probable  borderline  schizophrenia,  although 
there  is  the  possibility  that  he  may  be  suf- 
fering a  form  of  psychosis  secondary  to 
overwhelming  stresses  from  sources  not 
obtainable  at  this  time  due  to  his  inability 
to  relate  an  adequate  history." 


I.  Unless  otherwise  specified  all  statutory 
references  are  to  provisions  of  the  Welfare 
anj  Institutions  Code.  Relevant  provisions 
of  the  Lanter.Tian-Petris-Short  Act  (herein- 
after the  LPS  Act  or  the  Act),  which  is 
part  I  of  division  5  of  the  Welfare  and  In- 
stitutions Code,  are  set  out  infra.  The  }^s- 
islative  intent  of  the  act  is  stated  as  follows  : 
"(a)  To  end  the  inappropriate,  indefinite, 
and  involuntary  commitment  of  mentally  dis- 
ordered persons  and  persons  impaired  hy 
chronic  alcoholism,  and  to  eliminate  legal 
disabilities;     (b)    To   provide   prompt  evalua- 


tion and  treatment  of  persons  with  serious 
mental  disorders  or  impaired  by  chronic  al- 
coholism ;  (c)  To  guarantee  and  protect 
publiif  safety;  (.-1)  To  sjifcgu.ird  individual 
rights  through  judicial  review;  (e)  To  pro- 
vide individualized  treatment,  supervision, 
and  placement  services  by  a  conservatorship 
program  for  gravely  disabled  persons ;  (f ) 
To  encourage  the  full  use  of  all  existia? 
agencies,  professional  personnel  and  public 
funds  to  acconuili.sh  these  objectives  and  to 
prevent  duplication  of  services  and  unnetes- 
.sary  expenditures."    (§5001.) 


976 


IN  lis  MICH/vSL  E. 

Cite  us  .',>S  ^■.2d 


Cal.      233 


At  the  dispositional  hearing  on  August 
1.1,  1*^'"-*,  a  juvenile  court  referee  ordered 
:hat  petitioner  "be  placed  in  the  care  and 
custody  of  the  probation  officer,  for  com- 
:iii!ment  to  Camarillo  State  Hospital"  and 
instructed"  the  probation  officer  to  deliv- 
er petitioner  to  that  hospital.  A  petition 
for  rehearing  was  filed  and  heard  before  a 
itr.en.ile  court  judge.  (§  558.)  Both  a 
proi>ation  department  psychiatric  social 
worker  and  petitioner's  father  advised  the 
court  that  they  felt  the  placement  was 
proper.-  It  was  contended  in  behalf  of  pe- 
titioner that  he  could  not  be  committed 
•.\;thout  compliance  with  the  LPS  Act. 
-See  In  re  L.L.  (1974)  39  Cal..'\pp.3d  205, 
114  Cal.Rptr.  11.)  After  receiving  evi- 
(lc:^ce  on  three  different  days  and  enter- 
taining argument,  tiie  court,  on  .Sepiember 
.".  S!g':ed  a  formal  order  which  comm.itted 
petitioner  to  the  care  and  custody  of  the 
prob.-ition  officer  "for  nlti.mate  placement 
;n  a  private  or  public  facility,  includ- 
ins:     .       .       .      Camarillo    State    Hosoitai. 


On  September  5,  the  probation  officer, 
purportedly  on  petitioner's  behalf,  e.xecuted 
an  application  for  "voluntary"  admission  to 
Camarillo  State  Hospital,  and  petitior:er 
has  since  been  confined  there.* 

Petitioner  complains  of  the  foregoing 
procedures  on  numerous  statutory  and  con- 
stitutional grounds.  Central  to  all  of  his 
complaints  is  the  failure  of  the  juversile 
court  to  proceed  in  accordance  with  the 
LPS  Act  in  effecting  his  commitment.^ 
The  failure  of  the  court  to  have  so  pro- 
ceeded is  also  claimed  to  have  constituted  a 
denial  of  petitioner's  constitutional  rights 
to  a  jury  trial,  to  due  process,'  and  to  equal 
protection  of  the  laws.*  Petitioner  also 
contends  that  his  commitment  by  the  juve- 
nile court  could  not  have  been  authorized 
pursuant  to  section  6000  as  that  court  is 
not  a  "person  entitled  to  [petitioner's]  cus- 
tody" within  the  meaning  of  said  section 
6000.'  Finally,  petitioner  claims  that  if 
section  6000  is  construed  to  permit  such  a 
commitment   it  is   unconstitutional  because 


2.  Petitioner's  father,  in  a  letter  to  the  court, 
stutP'l:  "I  love  my  boy  but  I  think  he  needs 
Ii.<ycliiatrie  treatments  that  he  could  get  at 
r!in  hospital.  1  am  afraid  that  he  will  get 
i'in;selt'  in  grave  trouble  if  he  does  not  get 
jisyr.'hiatric  treatments." 

3.  Tlie  order  further  provided  that  "in  the 
evf-nt  said  minor  is  received  in  Camarillo 
State  Hospital  as  a  voluntary  p.itiect  pursu- 

-•^■^it  to  .Section  COOO  of  said  Wellare  and  In- 
•■ri'titious  Code,  said  minor  shall  not  be  ac- 
tv.ally  confined  therein  for  a  period  of  more 
;li;in  six  (6)  months,  and  that  this  nr.atter  be 
•  '".aosd  on  calendar  for  further  disposition 
proceeding.^  on  thi  ISOth  day  of  actual  con- 
finuraeiit  after  said  minor  is  roeoived  in  Cam- 
arillo State  Hospital," 

■I.  T'ctitioni^r  personally  objeoted.  diiriu?  the 
'listiON'tioual  hejiin^,  to  his  (.'oraniitraeut  to 
<  ':M:iarillo  State  Hospital.  The  application 
incl^'les  a  purported  release  of  th.o  State  of 
I'aHfornia,  the  medical  director  and  the  staff 
I.'!'  the  ho.sjdtal  from  responsihility  for  •"un- 
f'Tt^ssen  complications  arising  in  the  course 
'■"  or  res'.iUins  from  this  treatment  proce- 
dnrp.''  The  release  was  described  as  "tern- 
)>.-irary"  in  nature,  pending  the  receipt  of  pa- 
ri':;ial  consent  to  treatment,  v.hich  consent 
^<M^  -•.-ceived  on  Sf'ptember  13. 

5-  iVtitioner  specifically  complains  that  be- 
''ii;ss  his  cotamitmect  wa.s  in  fact  involtiu- 
irs  ?.;i— 15V. 


tary,  it  could  be  accomplished  only  by  a  con- 
servator whose  appointment  is  governed  by 
section  5350 ;  that  although  a  conservator 
may  he  appointed  for  a  minor  who  is 
"gravely  disaUled"  due  to  mental  disorder 
(id.,  subd.  (a)),  petitioner  was  entitled  to  a 
jury  trial  on  that  question  (id.,  subd.  (d)). 
He  also  contends  that  ho  was  entitled  to  b-j 
accorded  any  reasonable  alternative  to  con- 
servatorship followiii;;  a  complete  investiga- 
tion of  such  alternatives  (§  5354)  ;  that  as 
one  who  has  been  subjected  to  the  disabili- 
ties of  a  conservatee  there  should  have  been 
reserved  for  liim  the  ri?ht  to  a  rehearing  as 
to  his  status  (§  53G4),  and  to  an  automatic 
ter.mination  of  tlie  conservatorship  after  on? 
year  (S  5361). 

6.  Petitioner  contends  that  as  one  who  is  re- 
quired to  stand  iu  the  shoes  of  a  conservatee 
he  has  a  constitutional  right  to  .i  jury  trial 
on  the  question  whether  he  was  "s-avely 
disabled" ;  that  because  he  hau  no  he.-i-ing 
on  tint  question  he  was  not  accorded  due 
process ;  and  that  he  has  been  denitd  equal 
protection  of  the  laws  beeausf!  L,P.>  Act  pro- 
tections (.see  fn.  4,  supra)  are  c\tended  to 
oth;>r  involuntary  cowmirtces  whose  status 
c-.ir.not  be  ration.iliy  distinguisiieii  from  his 
N*.arns. 

7.  That  section,  not  a  part  of  the  LP.S  Art, 
provides    in    prrtinent    part:       ■Pursuant    to 
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it  authorizes  long  term  commitments  of 
minors  '.vithout  r.ifordinG;  theni  an  opportu- 
nity to  show  that  he  or  she  is  not  mentally 
ill  or  dangerous,  or  that  such  confinement 
is  not  reasonably  necessary  to  any  legiti- 
mate goal. 

[1,2]  As  the  question  of  the  applicabil- 
ity of  the  LPS  Act  will  be  seen  to  be  de- 
terminative of  petitioner's  contentions,  we 
give  immediate  consideration  thereto.  It 
was  initially  provided  in  section  5002  that 
the  Act  was  not  to  "be  construed  to  repeal 
or  modify  laws  relating  to  the  commitment 
of  .  .  .  juvenile  court  wards  ..." 
among  other  classifications  of  persons. 
.  (Stats.  1967,  ch.  1667,  p.  4074.)  Section  5002, 
however,  was  amended  in  1971  (Stats. 
1971,  ch.  1459,  §  1,  p.  2S75)   to  delete  the 


commitment  of  juvenile  court  wards  from 
those  classifications  which  therctof'^re  had 
been  e.xempt  from  the  applicability  of  the 
Act.*  It  thus  follows  that  although  laws 
relating  to  the  commitment  of  mentally  dis- 
ordered wirds  of  the  juvenile  court  were 
at  first  intended  to  continue  to  be  applied 
as  e.xempt  from  the  provisions  of  the  Act, 
the  1971  amendment  specifically  extin- 
guished that  exemption.  The  Act  must 
now  be  deemed  to  repeal  or  to  modify  laws 
as  they  relate  to  the  commitment  of  juve- 
nile court  wards  to  the  extent  that  such 
laws  are  inconsistent  with  provisions  of  the 
Act.  (See  In  re  L.L.,  supra,  39  Cal.App.3d 
205,  213-214,  114  Cal.Rptr.  11.)  In  making 
any  judgment  whether  a  particular  law  is 
inconsistent  with  the  LPS  Act,  we  neces- 


riiles  iinci  rfgulatious  established  by  tl'.e 
State  Dep.ntnipnt  of  H*?alth.  tlip  medir.n.l 
(iirecto.-  of  a  .state  ho.spital  for  the  mentally 
di.sor(iere<l  or  wentally  r<?taide<l  may  receive 
in  suih  hospital,  as  a  boarder  aud  patient, 
any  person  who  is  a  suitable  person  for  care 
and  treatment  in  such  hospital,  upon  receipt 
of  a  ivriiren  application  for  tlie  admission  of 
the  person  into  the  hospital  for  care  and 
treatment  made  in  accordance  ■with  the  fol- 
lowing requirements:  (a)  In  the  case  of  an 
adult  person,  the  application  shall  be  made 
voluntarily  by  the  person,  at  the  time  when 
he  is  in  such  condition  of  mind  a.s  to  render 
him  competent  to  make  it  or,  if  he  is  a  con- 
servatee  with  a  conservator  of  the  person 
with  the  right  as  specified  by  court 
order  under  Section  5328  to  place  his  con- 
servatee  in  a  state  hospital,  by  his  conserva- 
tor, (b)  In  the  case  of  a  minor  person,  the 
application  shall  be  made  by  his  parents,  or 
by  the  parent,  guardian,  or  other  person  en- 
titled to  his  custody  to  any  of  such  mental 
hospitals  as  may  be  designated  by  the  Direc- 
tor of  Plealth  to  admit  minors  on  voluntary 
applications.  If  the  minor  has  a  conservator 
of  the  person  appointed  under  [provisions  of 
LPS  Act]  with  the  right  as  specified  by 
court  order  under  Section  5.328  to  place  the 
conserva^ee  in  a  state  hospital  the  applica- 
tion for  the  minor  shall  be  made  by  his  con- 
.servator." 

The  rcf'Tciice  in  section  6000  to  section 
5328  is  apparently  in  error.  Section  ^)32'^ 
deals  only  wirii  the  confidentiality  of  infor- 
mation obtained  in  providing  services  under 
the  LI'S  Act  and  other  provisions  of  the 
■Welfare  aud  Institutions  Code.  The  refer- 
ence in  section  6000  was  undoubtedly  intend- 
ed to  be  to  section  535S.     That  section  pro- 


vides that  a  conservator  appointeil  pursuant 
to  chapter  3  of  the  LPS  Act  (Conservator 
for  Gravely  Disabled  Persons)  "shall  have 
the  right,  if  specified  in  [the  court  oruer  of 
appointment],  to  place  his  conservatee  in  a 
medical,  psychiatric,  nursing  or  other  stato- 
licensed  facility,  or  a  state  hospital 
.."  Although  it  does  not  appear  that 
the  error  in  section  6000  has  yet  been  cor- 
rected by  the  Legislature,  a  like  error  in 
section  6002  (admission  to  private  hospital) 
has  been  recognized  and  corrected.  The  ref- 
erence to  section  5328  in  section  R0<^2  as 
amended  in  1969  (Stats.1969,  ch.  722,  S  47.- 
1)  was  corrected  to  refer  instead  to  section 
5358  by  amendment  in  1970.  (Stats. 1970, 
ch.  516,  §  9.)  "We  now  read  a  similar 
correction  into  section  6000. 

8.  Section  5(X)2  now  provides :  'Mentally  dis- 
ordered persons  and  persons  impaired  by 
chronic  alcoholism  may  no  longer  be  judicial- 
ly committed. 

"Mentally  disordered  persons  shall  receive 
services  pursuant  to  this  part.  Persons  im- 
paired by  chronic  alcoholism  niny  receive 
services  pursuant  to  this  part  if  they  elect 
to  do  so  pursuant  to  Article  3  (comme-ucing 
with  Section  5225)  of  Chapter  2  of  this 
part. 

'"Epileptics  may  no  longer  be  judicially  cora- 
raittp<l. 

"Tins  part  shall  not  be  construe<l  to  repeal 
or  modify  laws  relating  to  the  commitment 
of  mentally  disordered  sex  offenders,  mental- 
ly retarded  persons,  and  mentally  disordere<l 
criminal  offenders,  except  as  specifically 
provided  in  Penal  Code  Section  4011,6,  or  as 
specifically  provided  in  other  statutes." 
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week  periucl  or  :he  72-hour  evaluation  peri- 
od, he  exhibits  suicidal  tendencies.  Such 
further  detention  and  the  procedures  to  be 
followed  during  the  additional  period  must 
also  comply  with  the  provisions  of  the  Act. 
(Ch.  2,  art.  4.5,  Additional  Intensive  Treat- 
ment of  Suicidal   Persons,   §§   5260-5268.) 


warily  :nust  be  guided  by  the  manaatory 
jirection  in  section  5i>02  that  mentally  dis- 
..rdcred  persons  "shall"  receive  services 
purjuar.t  to  the  Act.^  It  follows,  accord- 
l:!gly,  that  the  actual  commitment  of  a 
-lentally  disordered  minor  who  is  also  a 
ward  of  the  juvenile  court  can  be  accom- 
•ilished   only  in   accordance  with  the  LPS      Thereafter   the   ward  may   be    further  de- 


Act.       We     ne-Kt     examine     the     question 
whether  petitioner  was  so  com.mitted. 

[3]  Our  construction  of  the  LPS  Act 
ai  applied  to  juvenile  wards  does  not  pre- 
clude the  application  of  other  statutory 
procedures  when  such  procedures  are  con- 
sistent with  or  are  in  accordance  with  the 
!,PS  .\ct.  Such  a  procedure  or  procedures 
are  set  forth  in  sections  6550  and  6551. 
The  first  mentioned  section  provides  that 
if  a  juvenile  court  "is  in  doubt  concerning 
'.he  state  of  mental  health  or  the  mental 
condition"  of  a  ward,  the  court  may  invoke 
p.'-ocedures  set  out  in  section  6551.  The 
latter  section  provides  that  upon  court  or- 
der, the  ward  shall  be  taken  to  an  ap- 
proved facility  for  72-hour  treatment  and 
evaluation.  Such  treatment  and  evaluation 
procedures  are  nevertheless  expressly  re- 
quired to  be  conducted  in  accordance  with 
provisions  of  the  LPS  Act.  (Ch.  2,  art.  1, 
Detention  for  Evaluation  and  Treatment,  § 
§§  5150-5156.)  If  the  professional  person 
in  charge  of  the  approved  facility  finds 
that,  as  the  result  of  a  mental  disorder,  the 
ward  is  in  need  of  intensive  treatment  he 
may  be  "certified"  for  not  more  than  14 
days  of  involuntary  intensive  treatment  if 
the  particular  facility  is  able  to  comply  and 
thereafter  does  comply  with  certain  speci- 
fied requirements  of  the  LPS  Act.  (Ch.  2, 
art.  4,  Certification  for  Intensive  Treat- 
ment, §§  5250-5258.)  The  w-ard  may  be 
detained  for  an  additional  14-day  period  of 
ii'.tcnsive  treatm.ent  if,  during  the   first  2- 

S.  .^^ction  5002  also  e.xpressly  provides  that 
ir.entally  disordered  persons  "may  no  longer 
l.e  judicially  committed."  IIowevLT,  we  do 
not  rely  oa  ttiat  direction  as  ground  for  our 
'onclusion  that  a  juvenile  court  ward  may 
nut  be  committed  in  a  manner  inconsistent 
wirli  the  Ant.  The  Act  defines  "judicial 
coinmitment"   an  a  commitment  in   particular 


tained  for  an  additional  90-day  period  if, 
upon  a  petition  by  the  professional  person 
in  charge  of  the  facility,  it  is  judicially  de- 
termined and  certified  that  the  ward  is  an 
imminently  dangerous  person. 

Again,  the  procedures  for  certification 
must  be  in  accordance  with  provisions  of 
the  LPS  Act.  (Ch.  2,  art.  6,  Post-certifica- 
tion Procedures  for  Imminently  Dangerous 
Persons,  §§  53'DO-5306.)  Provision  is  also 
made  in  the  Act  for  judicial  recertification 
for  additional  90-day  periods  if  the  person 
has  threatened,  attempted,  or  actually  in- 
flicted physical  harm  on  another  during 
the  period  of  postcertification  treatment 
and  if  he  presents  an  imminent  threat  of 
substantial  physical  harm  to  others.  (§ 
5304.) 

The  procedures  authorized  by  sections 
6550  and  6551  are  manifestly  nothing  more 
than  express  statutory  direction  to  initiate 
LPS  Act  procedures  in  a  context  wherein 
a  juvenile  court  entertains  "doubt"  as  to 
the  mental  health  of  one  of  its  wards. 
(See  In  re  L.L.,  supra,  39  Cal.App.3d  205, 
210-213,  114  Cal.Rptr.  11.)  Although  the 
initial  stages  of  such  detentions  are  for  the 
relatively  short  periods  of  time  designed  to 
serve  those  exigent  circumstances,  succes- 
sive detentions  based  on  professional  or  ju- 
dicial findings  made  in  the  course  of  treat- 
ment and  evaluation  may  thereafter  be  im- 
posed for  a  substantial  cum.ulative  period. 
Such  consecutive  detentions,  however,  are 
in  all  instances  consistent  with  the  proce- 

instances  (i.  e.,  mentally  disordered  sex  of- 
fenders, narcotic  dru?  addicts,  habit-forming 
drug  addicts,  mentally  abnormal  se.K  offend- 
ers, mentally  retarded  persons,  and  persons 
committed  pursuant  to  s  rovisions  of  the  Pe- 
nal Code).  (See  S  5003.1.)  The  quoted 
lanjiiage  thus  does  not  prohibit  all  judicial 
commitments. 
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dures  authorized  by  the  Act.  We  thus 
conclude  that  sections  6550  and  6551  are 
available  for  the  evaluation  and  treatment 
of  a  mentally  disordered  ward  of  the  juve- 
nile court  although  those  sections  are  not 
themselves  incorporated  as  a  part  of  the 
LPS  Act. 

[4j  It  is  apparent  that  the  People  in 
the  instant  case  did  not  purport  to  proceed 
in  accordance  with  sections  6550  and  6551. 
Petitioner  was  not  referred  to  Camarillo 
State  Hospital  for  a  72-hour  treatment  and 
evaluation  but  rather  was  committed  to  the 
care  and  custody  of  a  probation  officer  for 
"ultimate  placement"  in  a  facility.  The 
dispositional  order  suggested  that  place- 
ment in  Camarillo  State  Hospital  might  be 
accomplished  pursuant  to  section  6000  as  a 
"voluntary  patient"  for  a  period  as  long  as 
six  months.    (See  fn.  3,  supra.) 

It  is  equally  obvious  that  the  People 
could  not  have  lawfully  authorized  the 
commitment  of  petitioner  pursuant  to  sec- 
tion 6000.  That  section  (see  fn.  7,  supra) 
provides  in  subdivision  (b)  for  the  volun- 
tary reception  of  a  mentally  disordered  mi- 
nor if  application  is  made,  among  others, 
by  a  parent  or  by  a  person  entitled  to  the 
minor's  custody.     In  the  instant  case,  there 

10.  We  do  not  reach  the  further  issue,  arsrueil 
inter  alia  by  petitioner  on  due  process  and 
e<iunl  protection  grounds,  whether  the  com- 
mitment of  a  minor  who  is  not  a  ward  of  a 
juvenile  court  can  be  accomplished  upon  the 
"voluntary"  application  of  parent,  guardian 
or  other  person  entitled  to  the  minor's  cus- 
tody. 

11.  Section  6000,  subdivi.-jion  (b),  further  pro- 
vides for  the  commitment  of  a  minor  for 
whom  there  has  been  appointed,  in  accord- 
ance with  the  LPS  Act,  a  conservator  who 
is  vested  with  authority  to  place  the  minor 
in  a  state  hospital.  Although  sucli  a  ease  is 
not  now  before  us  it  appears  thnt  a  commit- 
ment by  such  a  conservator  would  be  entire- 
ly consistent  -with  the  LPS  Act.  Our  hold- 
ing herein  that  the  instant  commitment  could 
not  lawfully  have  been  made  pursuant  to 
section  6000,  subdivision  (b),  is  inapplicable 
to  a  conservator's  placement  pursuant  to 
said  section. 

The   order  of   the   juvenile   court   also   pur- 
ports   to    vest    custody   of    petitioner   in    the 


was  filed  a  written  consent  to  hospital 
treatment  which  was  signed  by  petitioner's 
father.  (See  fn.  2,  supra.)  If  we  assume, 
arguendo,  that  such  consent  may  be 
deemed  an  application  by  a  parent  in  peti- 
tioner's behalf,  this  will  be  of  no  avail  to 
the  People.  Although  section  600O,  subdi- 
vision (b),  makes  general  provision  for  the 
commitment  of  "a  minor  person,"  it  makes 
no  specific  provision  for  a  minor  who  is  a 
-juvenile  court  ward.  As  we  have  seen,  the 
commitment  of  a  mentally  disordered  mi- 
nor who  is  a  ward  of  the  juvenile  court 
can  be  accomplished  only  in  accordance 
with  the  LPS  Act.'"  Significant  protec- 
tions afforded  by  the  .-\ct,  as  set  out  below, 
would  be  effectively  by-passed  if  we  were 
to  conclude  that  a  commitment  pursuant  to 
section  6000,  subdivision  (b)  was,  as  in  the 
case  of  procedures  pursuant  to  sections 
6550  and  6551,  consistent  with  the  Act." 

Section  6000,  su'odivision  (b),  if  the  basts 
for  petitioner's  detention,  resulted  in  his 
commitment  over  objection  without  a  for- 
mal hearing  on  the  question  whether  his 
mental  state  was  such  as  to  require  the  ap- 
pointment of  a  conservator.  If  it  was  de- 
termined that  the  ward's  condition  required 
such  an  appointment,  the  minor  was  not 
afforded  the  protection  of  such  a  conser.-a- 

probation  officer  who,  the  People  contend,  is 
a  "person  entitled  to  [petitioner's]  custody" 
with  the  right  to  make  application  for  peti- 
tioner's voluntary  commitment  pursuant  to 
section  6000,  subdivision  (b).  But  the 
court,  lacking  the  authority  to  directly  com- 
mit one  of  its  mentally  disordered  wards, 
cannot  overcome  that  lack  by  an  indirect 
route.  The  Legislature  has  denied  the  juve- 
nile court  the  authority  to  commit  such  a 
ward,  and  the  court  cannot  appoint  a  "cus-- 
todian"  with  authority  to  do  what  by  legisla- 
tive direction  the  court  cannot  do.  The  pro- 
bation officer  could,  of  course,  have  under- 
taken to  effect  petitioner's  co.Tiraitment  pur- 
suant to  the  LPS  Act.  (§§  53o0-.5370.'l  In 
no  event,  however,  can  a  probation  officer 
not  additionally  vested  as  a  conservator  be 
deemed  a  person  having  custody  of  a  minor 
ward  such  as  would  vest  the  probation  offi- 
cer with  authority  to  make  application  for  a 
"voluntary"  commitment  within  the  meaning 
of  section  6000,  subdivision  (b). 
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tor's  inAolvement  ir.   the   commitment  pro- 
ceedings. 

[5]  The  actual  commitment  of  a  minor 
ward  of  a  jnveniie  court  to  a  state  hospital 
can  be  lawfully  accomplished  only  through 
the  appointment  of  a  conservator  who  is 
vested  \vith  authority  to  place  the  minor  in 
such  a  hospital.  (LPS  Act,  ch.  3,  §§ 
5350-3370.)  Such  conservator  may  be  ap- 
pointed only  for  a  "gravely  disabled"  mi- 
nor who  is  entitled  to  a  jury  trial  on  the 
issue  whether  he  is  in  fact  "gravely  disa- 
bled." (S  5350.  subds.  (a),  (d).)  i-  Con- 
servatorship shall  be  recommended  to  the 
court  only  if,  on  investigation,  no  suitable 
alternatives  are  available.  (§§  5352-5354.) 
The  conservator's  proposed  powers  and  du- 
ties are  to  be  recommended  to  the  court. 
(§5  5356,  5357,  S360.)  A  conservator  may 
commit  the  minor  to  a  medical  facility,  in- 
cluding a  state  hospital,  only  when  specifi- 
cally authorized  by  the  court.  (§  5358.) 
Conservatorships  automatically  terminate 
at  the  end  of  one  year  (§§  5361,  5362),  and 
every  si.v  months  a  conservatee  may  peti- 
tion for  a  rehearing  as  to  his  status  (§ 
5364).  Finally,  the  entertainment  of  a  pe- 
tition for  conservatorship  is  a  function  of 
the  '■-.'.perior  and  not  the  juvenile  court. 

Xone  of  the  foregoing  and  other  sub- 
stantial protections  were  afforded  petition- 
er in  committing  him  to  the  Camarilla 
State  Hospital.  The  comm.itment,  accord- 
ingly, was  not  in  accordance  with  the  LPS 
.■\ct  and  thus  was  unlawful. ^^    The  opinion 
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of  the  Court  of  Appeal  in  In  re  ^L  J.  E. 
(1974)  43  Cal.App.3d  792,  118  Cal.Rptr. 
30S  is  disapproved.'* 

Let  a  writ  of  habeas  corpus  issue.  The 
dispositional  order  of  September  5,  1974,  is 
vacated  and  petitioner  is  ordered  dis- 
charged from  any  detention  and  comimit- 
ment  under  such  order.  Petitioner  is  re- 
manded to  the  juvenile  court. 

McCOMB,  TOBRINER,  SULLIVAN', 
CLARK  and  RICHARDSON,  JJ.,  concur. 


i2.  "Gravely  disablt^d"  means,  inter  alia:  "A 
(ondition  in  whic!i  a  person,  as  a  result  of  a 
menta)  disorder,  is  unable  to  provide  for  hi:> 
'. '.-ic  personal  needs  for  food,  clothing,  or 
^■liHiter      .     .     ..••      (?    500S,    subd.    (li)(l).) 

I'  \o  prevision  in  the  Juvenile  Court  Law 
;''^ovi(les  for  th?  commitment  of  mentally 
iisordered  wards.  (Cf.  5§  727,  730,  739, 
^  i'.  d.  (c),  and  741.)  We  a'^ree  with  and  ap- 
\i-ove.  the  analy.sis  of  the  ni)p!ic;\bility  of 
lirovi.s'ons  of  the  Juvenile  Court  Law  as  set 
rt'.;£  in  la  re  Li.L.,  supra,  30  Cal.App.3d  205, 
111  Cal.Rptr.  11,  (1)  beginning  wiih  the 
fiii-d  full  paragraph  on  page  209,  114  Cal. 
K.'Hr.  11  and  ending  with  the  first  para- 
■■^rr.'^jU  on  ;age  210,  114  Cal.Kptr.  11.  and 
■-)   l!t;i;r:niag  with  the  second  full  paragraph 
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[From  the  JuvenUe  Court  Digest,  December  1975] 

Right  to  Treatment — California 

The  Supreme  Court  of  California,  sitting  en  banc,  has  held  thai 
the  juvenile  court  oam,not  commit  its  w<j,rd  to  a  mental  hospital  for 
anything  other  than  an  evaluation. 

A  17-year-old  boy  was  before  the  juvenile  court  on  petition  filed  in  his  behalf 
alleging  petty  theft  and  receiving  stolen  property. 

Two  psychiatrists  testified  that  petitioner  had  :"'...  some  degree  of  psychotic 
condition,'  ...  a  'disturbed  mental  capacity  in  reality  testing,  with  total  lack 
of  insight  into  the  nature  of  his  predicament,  including  a  marked  impairment 
of  judgment,  .  .  .  [was]  psychotic  at  the  level  of  a  probable  borderline  schizo- 
phrenia, although  there  is  the  iwssibility  that  he  may  be  suffering  a  form  of 
psychosis  secondary  to  overwhelming  stresses  from  sources  not  obtainable  at 
this  time  due  to  his  inability  to  relate  an  adequate  history.'  " 

The  juvenile  court  sustained  the  petition  and  made  the  boy  a  ward  of  the  court, 
court. 

The  disposition  order  directed  the  probation  officer  to  take  the  boy  to  a 
mental  hospital  as  a  voluntary  admission.  Subsequently,  the  boy's  father  signed 
for  the  boy's  voluntary  admission. 

On  appeal,  the  boy  sought  a  writ  of  habeas  corpus  contending  that  he  was 
deprived  of  the  due  process  procedures  pursuant  to  an  involuntary  commitment 
of  a  person  to  a  mental  hospital. 

The  Supreme  Court  of  California  stated  if  the  same  due  process  rights  were 
accorded  the  boy  in  juvenile  court  proceedings  as  those  he  would  have  re- 
ceived in  a  mental  commitment  hearing,  the  procedure  would  be  satisfactory. 

The  court  found  that  the  juvenile  court  had  no  right  to  the  boy's  custody  and, 
therefore,  could  not  commit  him.  It  also  found  the  father  did  not  have  the 
authority  to  sign  a  voluntary  commitment  because  the  boy  was  a  ward  of  the 
juvenile  court. 

Further,  the  court,  on  issuing  the  writ  of  habeas  corpus,  held  that  the  boy 
was  deprived  of  serious  due  process  rights,  including  the  right  to  a  jury  trial  by 
not  having  a  mental  commitment. 

[In  re  Michael  E.  538  P.2d  229  ( 1975 )  ] 


[From  the  New  York  Times,  Aug.  18,  1975] 

Ruling  ox  Confining  Mentally  III  Argued 

(By  Boyce  Rensberger) 

In  the  seven  weeks  since  the  United  States  Supreme  Court  ruled  that  certain 
mentally  ill  persons  may  not  be  confined  against  their  will,  the  decision  has  not, 
apparently,  led  to  the  release  of  a  single  mental  patient  other  than  Kenneth 
Donaldson,  the  original  plaintiff. 

Despite  some  early  suggestions  that  thousands  of  people  would  soon  be  re- 
leased from  psychiatric  hospitals,  the  decision  has  produced  little  more  than 
controversies  about  its  narrow  and  sometimes  vague  language  and  efforts  to 
decide  how,  or  even  whether,  it  may  be  immediately  applied. 

In  a  unanimous  decision  announced  on  June  26.  the  Court  ruled — in  much 
more  convoluted  language — that  a  mentally  ill  person  could  not  be  held  against 
his  will  if  the  following  criteria  were  met : 

The  hospital  was  not  efifering  treatment. 
The  person  was  not  dangerous  to  himself  or  others. 

The  person   was  capable  of  living  in  the  community  with  the  help  of 
friends  or  relatives. 

Although  the  decision  is  regarded  by  many  doctors  and  lawyers  as  a  significant 
step  forward  in  judicial  recognition  of  the  constitutional  rights  of  people  who 
suffer  mental  illness,  medical  and  legal  experts  say  each  of  the  three  conditions 
in  the  ruling  is  stated  imprecisely  enough  to  need  further  clarification. 

Some  of  that  clarification,  it  is  held,  may  come  through  conferences  between 
legal  and  mental  health  experts  that  are  scheduled  for  the  next  few  months, 
and  some  may  have  to  await  further  Supreme  Court  decisions  that  may  not 
come  for  years. 

In  early  November,  the  state  commissioners  of  mental  health  are  scheduled 
to  discuss  the  ruling  at  their  regular  annual  meeting. 
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Each  of  the  three  conditions  given  in  the  ruling  is  subject  to  interpretations 
so  wide  that  some  observers  have  said  it  would  be  easy  for  most  mental  health 
agencies  to  say  the  ruling  does  not  apply  to  its  patients. 

For  example,  the  ruling  does  not  say  what  constitutes  treatment.  Must  it  be 
intensive  psychoanalysis,  or  can  it  be  group  therapy  or  just  a  tranquillizer  pill, 
or  will  simply  living  in  a  "therapeutic  community"  suffice?  There  are,  of  course, 
many  other  possible  forms  of  treatment. 

Neither  does  the  ruling  define  dangerousness.  Must  the  person  already  have 
established  a  pattern  of  violent  behavior,  or  is  it  enough  that  a  doctor  only 
suspects  the  iierson  may  commit  a  dangerous  act?  If  a  patient  neglects  his  nutri- 
tion, can  it  be  said  that  he  is  dangerous  to  himself? 

The  third  condition — being  capable  of  living  in  the  community  with  help — 
begs  another  interpretation.  The  ruling  friends  or  relatives  may  help,  but  some 
lawyers  and  doctors  have  asked  whether  the  help  might  not  also  legitimately 
come  from  social  and  welfare  agencies.  If  a  person  has  no  immediate  family  or 
friends  outside  the  hospital,  as  is  the  case  with  many  who  have  been  confined 
for  many  years,  is  he  excluded  from  the  ruling? 

The  various  ambiguities  and  interpretations  are  priving  such  a  complex 
matter  that  the  National  Institute  of  Mental  Health,  which  has  informally 
applauded  the  ruling  as  giving  strong  impetus  to  expansion  of  out-patient  mental 
health  services,  has  not  yet  issued  a  formal  statement  on  what  the  ruling  means 
for  mental  health  institutions. 

"We're  still  working  on  a  statement  that  does  justice  to  the  narrowness  of 
the  decision  and  still  takes  cognizance  of  the  broader  implications,  said  Dr. 
Thomas  Plaut,  deputy  director  of  the  National  Institute  of  Mental  Health. 

NO   WHOLESALE  RELEASES 

A  check  with  knowledgeable  persons  in  various  large  states  and  national 
mental  health  organizations  indicates  that  there  have  been  no  wholesale  re- 
leases of  mental  patients.  Several  states  say  they  are  reviewing  the  status  of 
their  patients  to  see  whether  any  fit  the  Donaldson  criteria. 

Paul  R.  Friedman,  a  lawyer  with  the  Mental  Health  Law  Project,  who  helped 
prepare  Mr.  Donaldson's  case,  said  that  any  additional  releases  from  confine- 
ment in  the  near  future  would  probably  have  to  be  won  one  at  a  time  by  patients 
who  secure  their  ovvti  lawyers  and  argue  in  local  courts  that  the  Donaldson 
decision  applies  to  them. 

At  present  many  states  have,  at  least  as  an  initial  reaction,  said  that  the 
decision  does  not  apply  to  them  for  one  reason  or  another.  One  of  the  more 
common  reasons  is  that  all  of  their  involuntary  patients  are  considered  danger- 
ous. Indeed,  several  states  have  laws  limiting  involuntary  commitments  to 
persons  deemed  dangerous. 

"You  know  what  that  means,"  one  psychiatrist  in  a  state  mental  health 
department  said.  "You're  dangerous  if  they  say  you  are  and  if  they  want  to 
put  you  away,  they  say  you're  dangerous." 

'a   lot    of   DONALDSONS' 

"My  own  opinion,"  said  Dr.  Plaut,  "is  that  there  are  a  lot  of  Donaldsons  out 
there." 

While  the  decision  does  not  go  as  far  as  many  advocates  of  the  "right  to 
treatment"  had  hoped,  it  is  regarded  as  significant  because  it  represents  the 
first  time  the  Supreme  Court  has  approached  the  issue  of  the  rights  of  the 
mentally  ill. 

The  "right-to-treatment"  concept  generally  holds  that  no  person  should  be 
kept  in  a  mental  hospital  unless  he  is  receiving  adequate  and  appropriate 
treatment. 

Some  lawyers  specializing  in  psychiatric  matters  said  it  was  significant  that, 
in  a  concurring  opinion,  only  Chief  Justice  Warren  E.  Burger  said  he  did  not 
believe  there  was  such  a  thing  as  a  right  to  treatment.  None  of  the  other  Justices 
signed  that  opinion,  and  that  is  taken  as  meaning  that  the  Court  as  a  whole  may 
be  expected  to  broaden  its  mental  health  rulings  in  future  cases. 

The  Court  did  say  that  it  regarded  the  judgment  of  the  adequacy  of  treat- 
ment to  be  a  proper  matter  for  courts  to  decide.  That  statement  has  already  set 
lawyers  to  work  looking  for  appropriate  test  cases  to  further  expand  the  rights 
of  mentally  ill  citizens. 
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The  Supreme  Court  decided: 

ANTITRUST  LAWS  -  Exemptions 

System  of  fixed  commission  rates  utilized  by  stock 
exchanges  and  member  firms,  which  by  virtue  of  Securi- 
ties Exchange  Act  Section  19  (b)  (9),  is  specifically 
subject  to  SEC  approval,  is  not  violative  of  antitrust  laws 
since  repeal  of  antitrust  laws  must  be  implied  in  order  to 
avoid  tendering  Section  19  (b)  (9)  nugatory.  (Gordon  v. 
New  York  Stock  Exchange,  Inc.,  No.  74-304) .  .  page  4958 

Section  22(d)  of  Investment  Company  Act  of  1940, 
which,  provides  that  "no  dealer"  shall  sell  mutual  fund 
shares  to  any  person  except  another  dealer,  principal 
underwriter,  or  issuer,  except  at  current  public  offering 
price  described  in  prospectus,  does  not  encompass  trans- 
actions by  broker-dealers  acting  as  statutory  brokers  and, 
therefore,  does  not  provide  basis  for  implied  repeal  of 
antitrust  laws;  mutual  funds'  vertical  restrictions  on 
terms  under  which  underwriters  and  broker-dealers  can 
trade  in  their  shares,  which  by  virtue  of  Investment 
Ck)mpany  Act  Section  22(0  are  subject  to  Securities 
Exchange  Commission  regulation,  are  not  violative  of 
antitrust  laws  since  repeal  of  those  laws  must  be  implied 
if  regulatory  scheme  established  by  Investment  Company 
Act  is  to  work.  (U.S.  v.  National  Assn.  of  Securities 
Dealers,  Inc.,  No.  73-1701)     page  4968 

CRIMINAL   LAW  AND   PROCEDURE  -  Searches  and 
Seizures 

Mere  giving  of  warnings  required  by  Miranda  v.  Ari- 
zona, 384  U.S.  436.  does  not  dissipate  taint  of  defend- 
ant's illegal  arrest  and  render  post-arrest  statements  ad- 
missible. (Brown  v.  Illinois,  No.  73-6650)    .  .  .  page  4937 

PUBLIC  HEALTH  -  Mental  Health 

State  hospital's  involuntary  custodial  confinement, 
without  treatment,  of  mental  patient  who  was  not 
dangerous  to  himself  or  others  violates  patient's  constitu- 
tional right  to  liberty.  (O'Connor  v.  Donaldson,  No. 
74-8)    page  4929 

SOCIAL  SECURITY  -  Survivors'  Insurance 

•  Social  Security  Act  provisions  that,  with  certain 
exceptions,  deny  mother's  and  child's  insurance  benefits 
to   surviving  wives  and  stepchildren   who  had  respective 
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relationships  to  deceased  wage  earner  for  less  than  9 
months  prior  to  wage  earner's  death  are  not  unconsti- 
tutional; federal  district  court  does  not  have  federal 
question  jurisdiction  over  suit  challenging  consti- 
tutionality of  Social  Security  Act's  duration-of- 
relationship  provisions  since  42  U.S.C.  Section  405(h) 
specifically  precludes  such  jurisdiction;  42  U.S.C.  Section 
405(g),  which  permits  judicial  review  of  "any  final 
decision"  of  HEW  SLcretary,  docs  not  confer  jurisdiction 
over  unnamed  class  action  members  who  are  not  alleged 
to  be  seeking  review  of  any  decision  of  Secretary,  but 
does  confer  jurisdiction  as  to  named  complainants  who, 
having  been  denied  benefits  by  Secretary,  attack  consti- 
tutionality of  Act's  duration-of-relationship  rule,  even 
though  complain;mts  did  not  literally  comply  with  sub- 
section's exhaustion  of  remedies  requirements.  (Wein- 
berger v.  Salfi,  No.  74-214)    page  4985 

TAXATION  —  Accumulated  Earnings  Tax 

Net  liquidation  -value  rather  than  cost  of  listed  and 
readily  marketable  portfolio  securities  purchased  by 
corporation  out  of  its  earnings  and  profits  is  proper 
measure  in  determining  whether  corporation  has 
accumulated  earnings  and  profits  beyond  reasonable' 
needs  of  its  business  within  meaning  of  Internal  Revenue 
Code  .Section  533(a),  which  rebuttably  presumes  that 
corporation  that  accumulates  earnings  beyond  business 
needs  does  so  to  avoid  income  tax  with  respect  to 
shareholders.    (Ivan   Allen   Co.    v.    U.S.,   No.    74-22) 

....  page  4945 
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R(vpondent,  who  was  confined  almost  15  years  "for  care,  mainte- 
n.'inco,  and  treatment"  as  ii   mental  patient   in  a  Florida  State 
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Hospital,  brought  this  anion  for  damages  under  42  U.  S  C. 
§  1983  against  petitioner,  the  hospital's  superintendent,  and  other 
staff  members,  alleging  that  they  had  intentionally  and  maliciously 
deprived  him  of  his  consiitutional  right  to  hberty.  The  evidem-e 
showed  tha.t  respondent,  whose  frequent  requeats  for  release  had 
•  been  rejected  by  jwtitioner  notwithstanding  undertakings  by  re- 
*  'sponsible  persona  to  rare  for  him  if  necessary,  wa%.  dangerous 
neither  <o  himself  nor  others,  and,  if  mentally  ill,  had  not  received 
treatment.  Petitioner's  principal  defefLse  was  that  he  had  acted 
in  good  faith,  since  state  bw,  which  he  believed  valid,  had 
,  authorized  indefinite  custodial  confinement  of  the  "sick,"  even  if 
they  were  not  treated  and  their  release  would  not  be  hannfiJ, 
and  that  petitioner  was  theTefore  immune  from  any  liability  for 
monetary  damages  The  jury  found  for  respondent  and  awarded 
compensatory  and  punitive  damages  against  petitioner  and  a 
codefendant.    The  Court  of  Appeals,  on  broad  Fourteenth  Amcnd- 

/ment  grounds,  affirmed   the   District  Court's  ensuing  judgment 
entered  on  the  verdict     Hckl: 

\.  A  State  cannot  constitutionally  confine,  without  more,  a  non- 
dangerous  individual  who  us  capable  of  surviving  safely  m  freedom 
by  himself  or  with  the  help  of  willing  and  rc^sponsible  family  mem- 
bers or  friends,  and  since  the  jury  found,  upon  ample  evidence, 
that  petitioner  did  so  ccn*ne  rcspondeni,  it  propcrlv  concluded 
tiiat    petitioner  bad   violnted    respondent's   right   to   liberty. 

2.  Sittce  the  Court  of  Appeals  did  not  consider  whether  the 
trial  judge  erred  in  refusing  to  give  an  instruction  requested  by 
petitioner  concerning  his  claimed  reliance  on  state  law  as  authori- 
sation for  respondent's  continued  confinement,  and  since  neither 
court  below  had  the  benefit  of  this  Court's  decision  in  Wood  v. 
Strickland,  420  U.  S.  308,  on  (he  scope  of  a  state  official's  qualified 
immunity  under  42  U.  S.  C  §  1983,  the  case  is  vacated  and 
remanded  for  consideration  of  petitioner's  liability  vel  non  for 
monetary  damages  for  violating  respondent's  constitutional  right 

493  F-  2d  £07,  vacated  and  remanded. 

SnwABT,  J.,  delivered  the  opinion  for  a  unanimous  Court      Bur- 
ger, 0  J  ,  filed  a  concurring  opinion 


Mb.  Justice  Stewart  delivered  the  opinion  of  the 

Court. 

The  respondent,  Kenneth  Donaldson,  was  civilly  com- 
mitted to  confinement  as  a  mental  patient  in  the  Florida 
State  Hospital  at  Chattahoochee  in  January  of  1957. 
He  waa  kept  in  custody  there  against  his  will  for  nearly 
15  years.    The  petitioner,  Dr.  J.  B.  O'Connor,  waa  the 
hospital's  superintendent   during   most   of   this   period. 
Throughout  his  confinement  Donaldson  repeatedly,  but 
unsucoesafully.  demanded  his  release,  claiming  that  he 
was  dangerous  to  no  one,  that  he  was  not  mentally  ill, 
and  that,  at  any  rate,  the  hospital  was  not  providing 
treatment  for  his  supposed  illness.    Finally,  in  February 
.  *^  of  1971,  Donaldson  brought  this  lawsuit  under  42  U.  S.  C. 
S  1983,  in  the  United  States  District  (^ourt  for  the  North- 
'  :  em  District  of  Florida,  alleging  that  O'Connor,  and  other 
,',  member^  of  the  hospital  staff,  named  as  defendants,  had 
,'      intentioofilly  and  maliciously  deprived  him  of  his  con- 


stitutional right  to  liberty.'  After  a  four-day  trial,  the 
jury  returned  a  verdict  assessing  both  compensatory  and 
punitive  damages  against  O'Connor  and  a  codefendant. 
The  Court  of  Appeals  for  the  Fifth  Circuit  afl5rmed  the 
judgment,  493  F.  2d  507.  We  granted  O'Connor's  peti- 
tion for  certiorari,  419  U.  S.  894.  because  of  the  import- 
ant constitutional  questions  seemingly  presented. 

I 

Donaldson's  commitment  was  initiated  by  his  father, 
who  thought  that  his  son  was  suffering  from  "delusions." 
After  hearings  before  a  county  judge  of  Pinellas  County, 
Florida,  Donaldson  was  found  to  be  suffering  from  "para- 
noid schizophrenia"  and  was  committed  for  "care,  main- 
tenance, and  treatment"  pursuant  to  Florida  statutory 
provisions  that  have  since  been  repealed.'     The  state  law 


^  Donaldson's  original  complaint  was  filed  as  a  class  action  on  be- 
half of  himself  and  all  of  his  fellow  patienta  m  an  entire  department 
of  the  Florida  State  Hospital  at  Chattahoochee  In  addition  to  a 
damage  claim,  Donaldson's  complaint  also  asked  for  habeas  corpus  re- 
lief ordering  his  release,  as  well  as  the  release  of  all  members  of  the 
cla?s.  Donaldson  further  souplit  declaratory  and  injunctive  relief 
requiring  the  hospital  to  pro\  ide  adequate  p.^vrhiatric  treatment. 

After  Donaldson's  releapo  and  after  the  Di.'^trict  Court  dismissed 
the  action  as  a  chss  suit,  Donaldson  filed  an  amended  complaint, 
repeatiiifi  hi:>  claim  for  conipen=aton'  nnd  punitive  damages.  Al- 
though the  amended  coinphmt  retained  the  praver  for  declaratory 
and  injunctive  relief,  that  requd  was  eliminated  from  the  case 
prior  to  trial.    Pee  Donaldson  v.  O'Connor.  493  F.  2d  507,  512-513. 

*  The  iudirial  rommitmrnf  proceedings  were  pursuant  to  §.'^94  22 
(11)  of  the  State  Piihlir  Health  Code,  which  provided: 

"Whenever  any  person  who  has  been  adjudRed  mentally  incom- 
petent requires  confinement  or  restraint  to  prevent  self-injury  or 
violence  to  other?,  the  said  judge  shall  direct  that  such  person  be 
forthwith  delivered  to  a  «u|^rintendent  of  n  Florida  state  hospital, 
for  the  inentaliv  ill,  after  aJmission  has  been  authorized  under  regu- 
lation-' approved  by  the  bo.ird  of  rommissioncrs  of  state  institutions, 
for  care,  maintenanro.  and  trc;itmcnl,  a-  provided  in  sections  39-1.09, 
.'^94  24.  104  25.  394,2r>  and  304,27,  or  m:ike  puch  other  dispo-^ilion 
of  him  a.>  he  may  be  permitted  by  law  .  .  .  ," 
lO-^'.-^-igSfi  Fla,  L.1U-?  T'xtn    So-s- .  c.  31401.  §1,  62. 

Donaldson  had  been  adiudccd  "incompetent"  several  days  earlier 
under  §30422(1),  whirh  provided  for  .-^iich  a  finding  as  to  any 
person  who  waa 

"incompetent  by  reason  of  mental  illness,  sickness,  drunkenness, 
excessive  use  of  dnips,  insanity,  or  other  mental  or  physical  condi- 
tion, so  that  he  is  incapable  of  caring  for  himself  or  managing  his 
property,  or  is  likely  to  dissipate  or  lose  his  property  or  become 
the  victim  of  designing  persons,  or  inflict  harm  on  himself  or 
Others  .  .     ."     1055  Fh    Ccn    l^ws.  c.  29909,  §3,  831. 

It  would  appear  that  §39422  flU(a)  contemplated  that  invol- 
untary commitment  would  be  imposed  only  on  those  "incompetent" 
persons  who  "requirefd]  confinement  or  restraint  to  pi-event  self- 
iniiirv  or  violence  to  othfr-  "  But  this  is  not  certain,  for  §394.22 
flU(f-)  provided  th.nt  tlie  judpe  could  adjudicate  the  person  a 
"harmless  incompetent"  .nnd  release  him  to  a  guardian  upon  a  find- 
in?  that  he  did  "not  require  confinement  or  restraint  to  prevent  self- 
injury  or  violence  to  others  and  that  treatment  in  the  Florida  state 
hospital  is  unneces=sr\'  or  would  be  without  benefit  to  such  per- 
son      .   ,   ."    1955  Fla.  Ccn.   Uv^'%  c.  29909,  §  3,  835   (emphasis 
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was  less  than  clear  in  specifying  the  grounds  necessary 
for  commitment,  and  the  record  is  scanty  as  to  Donald- 
son's condition  at  the  time  of  the  judicial  hearing. 
These  matters  are,  however,  irrelevant,  for  this  case  in- 
volves no  challenge  to  the  initial  commitment,  but  is 
focused,  instead,  upon  the  nearly  15  years  of  conlinement 
that  followed. 

The  evidence  at  the  trial  showed  that  the  hospital 
staff  had  the  power  to  release  a  patient,  not  d.inEcrous 
to  himself  or  others,  even  if  he  remained  ment.illy  ill 
and  had  been  lawfully  committed.'  Despite  many  re- 
quests, p'Connor  refused  to  allow  that  power  to  be 
exercised  in  Donaldson's  case.  At  the  trial,  O'Connor 
iiWRcated  that  he  had  believed  tliat  Donaldson  would 
ht^e  been  unable  to  make  a  "successful  adjustment  out- 
side the  institution,"  but  could  n'ot  recall  the  basis  for 
that  concljiMon,  O'Connor  retired  as  superintendent 
shortly  before  this  suit  was  filed.  A  few  months  tliere- 
after.  and  before  the  trial"  Donaldson  secured  his  release 
and  a  judicial  restoration  of  competency,  with  the  sup- 
port of  the  hospital  staff 

The  testimony  at  the  trial  demonstrated,  without  con- 
tradiction, that  Donaldson  had  posed  no  danger  to  others 
during  his  long  confinement,  or  indeed  at  any  point  in 
his  life.  O'Connor  himself  conceded  that  he  had  no  per- 
sonal or  secondhand  knowledge  that  Donaldson  had  ever 
committed  a  dangerous  act.  There  was  no  evidence  that 
Donaldson  had  ever  been  suicidal  or  been  thought  likely 
to  inflict  injury  upon  himself.  One  of  O'Connor's  co<|p- 
fendants  acknowledged  that  Donaldson  could  have  earned 

•iddod).  In  this  rpfiard.  it  is  nnloworthy  that  Donald.'on''!  "Order 
for  r>eliver>-"  to  the  Florida  St.itc  Hospit.il  provided  th.lt  he  required 
"confiDement  or  resfrnint  to  ])revcnl  self-injur>'  or  violencp  to  others, 
or  to  in^ire  proper  treatmonf ,"  (Emphasis  aildcd.)  At  .my  rate. 
the  Florida,  rommilment  .^l.itute  provided  no  judirial  prorediiro 
whereby  one  still  incorapetenf  ronld  .'^epure  his  release  on  the  gronnd 
that  he  was  no  lonper  d'inKerous  to  liira^clf  or  others. 

Whether  the  FloridH  statute  provided  a  "right  to  treatment"  for 
involuntarily  commilted  patients  is  also  open  to  dispute.  Under 
§  394  22  (ll)(a),  commitment  "to  prevent  self-injury  or  violence  to 
others"  was  "for  care,  mamtenance,  and  treatment"  Recently 
Florida  has  totally  revamped  its  civil  commitment  law  and  now 
provides  a  statutory  right  to  receive  individual  medical  treatment. 
U.K  Fla.  Stat    Ann    S  .394  459. 

■  The  sole  ttatutory  procedure  for  release  required  a  judicial  rein- 
alatement  of  a  patient's  "mental  com)ielpncv  "  PuhKc  Health  Code 
?|S  39422(1,'!),  (16).  19.';.';  Fla  Oen  law«  c  29909.  §3.  &3.S-.S41. 
But  this  procedure  could  be  initi.ited  bv  the  hc^pital  staff  Indeed, 
it  was  at  the  st.aff's  iniliili\e  tbit  Donaldson  n.as  (inallv  restored  to 
competency,  and  Bberty,  almost  immediately  after  O'Connor  retired 
from  the  .mperintendency. 

In  addition,  witnesses  testified  that  the  hospital  had  always  had  its 
own  procedure  for  releasing  patients — for  "trial  visits,"  "home 
vbits."  "furloughs,"  or  "out  of  state  discharfes"— even  though  the 
patients  had  not  been  judicially  restored  to  competency  Thoec 
conditional  releases  often  became  permanent,  and  the  hospital  merely 
Hosed  its  books  on  the  patient  O'Connor  did  not  deny  at  trial 
that  he  had  the  power  to  release  patients;  he  conceded  that  it  was 
his  "duty"  as  superintendent  of  the  hospital  "to  determine  whether 
tKit  patient  haNing  once  reached  the  hospital  was  in  such  condi- 
tion as  to  requcsT  that  he  be  con.«idered  for  release  from  the 
hospital." 


his  own  living  outside  the  hospital.  He  had  done  so  for 
some  14  years  before  his  commitment,  and  immediately 
iipoii  his  release  lie  seriircd  .i  responsible  job  in  hotel 
administration. 

Furthermore,  Donaldson's  frequent  requests  for  release 
had  btH'n  supported  by  responsible  persons  willing  to 
provide  him  any  care  he  might  need  on  release.  In  1963, 
for  example,  a  representative  of  Helping  Hands,  Inc.,  a 
halfwav  house  for  mental  patients,  wrote  O'Connor  ask- 
ing him  to  release  Donaldson  to  its  care.  The  request 
was  accompanied  by  a  supporting  letter  from  the  Min- 
neapolis Clinic  of  Psychiatry  and  Neurologj',  which  a 
codcfendant  concederl  was  ,i  "good  clinic."  O'Connor 
rejected  the  offer,  replying  that  Donaldson  could  be  re- 
leased only  to  his  parents  That  ride  was  apparently  of 
O'Connor's  own  making.  At  the  time,  Donaldson  was 
5.5  years  old,  and,  as  O'Connor  knew,  Donaldson's  parents 
were  too  elderly  and  infirm  to  take  responsibiltiy  for  him. 
Moreover,  in  his  continuing  correspondence  with  Don- 
aldson's parents,  O'Connor  never  informed  them  of  the 
Helping  Hands  offer.  In  addition,  on  four  separate 
occasions  between  1964  and  1968,  John  Lembcke,  a  col- 
lege classmate  of  Dnn.Tldson's  and  a  longtime  family 
friend,  asked  O'Connor  to  release  Donaldson  to  his  care. 
On  each  occasion  O'Connor  refused.  The  record  shows 
that  Lembcke  was  a  serious  and  responsible  person,  who 
was  willing  and  able  to  assume  responsibility  for  Don- 
aldson's welfare,  ~ 

The  evidence  showed  that  Donaldson's  confinement 
was  a  simple  regime  of  enforced  custodial  care,  not  a 
program  designed  to  alleviate  or  cure  his  supposed  ill- 
ness. Numerous  witnesses,  including  one  of  O'Connor's 
codofendants.  testified  that  Donaldson  had  received  noth- 
ing but  custodial  rare  while  at  the  hospital.  O'Connor 
described  Donaldson's  treatment  as  "milieu  therapy." 
But  witnesses  from  the  hospital  staff  conceded  that,  in  the 
context  of  this  case,  "milieu  therapy"  was  a  euphemism 
for  confinement  in  the  "milieu"  of  a  mental  hospital.' 
For  substantial  periods,  Donaldson  was  simply  kept  in  a 
large  room  that  housed  60  patients,  many  of  whom  were 
under  criminal  commitment.  Donaldson's  requests  for 
ground  privileges.  ocriip.Ttiimal  training,  and  an  oppor- 
tunity to  discuss  his  case  with  O'Onnor  or  other  staff 
members  were  repeatedly  denied. 

At  the  trial,  O'Connor's  principal  defense  was  that  he 
had  acted  in  good  faith  and  was  therefore  immune  from 
any  liability  for  monetary  damages.  His  position,'  in 
short,  was  that  state  law,  which  he  had  believed  valid, 
had  authorized  indefinite  custodial  confinement  of  the 
"sick,"  even  if  they  were  not  given  treatment  and  their 
release  could  harm  no  one.' 


•There  was  ,ome  evidence  that  Donaldson,  who  is  a  Christian 
Scientist,  on  occasion  refused  to  take  medication.  The  trial  judge 
instructed  the  jury  not  to  aw.ird  damages  for  any  period  of  con- 
finement during  which  Donaldson  had  declined  treatment 

'.M  the  clase  of  Donald-on'.«  case-in-chief,  O'Connor  moved  for 
a  directed  verdict  on  the  ground  that  state  law  at  the  time  of 
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The  trial  judge  instructed  the  members  of  the  jur>' 
that  they  should  find  that  O'Connor  had  violated  Pon- 
aldson's-constitutional  right  to  liberty  if  they  found  that 
he  had 

■  "confined  rDonaldsonl  against  his  will,  knowipg  that 
he  was  not  meiitully  ill  or  dangerous  or  kiiciuiiig  tliat 
if  mentally  iU  he  was  not  receiving  treatment  for 
his  mental  illness  .... 

"Now  the  purpose  of  involuntar)'  hospitalization  is 
treatment  and  not  mere  custodial  care  or  punish- 
ment'if  a  patient  is  not  a  dangeAo  himself  or  others. 

/Without  such  treatment  there  is  no  justification  from 
a  constitutional  standpoint  for  continued  confine- 
ment unless  you  should  also  find  that  [Donaldson] 
was  dangerous  either  to  himself  or  others." ' 

DonaldBon'a  confinement  authorized  institutionalization  of  the  men- 
tally ill  even  if  they  po,<iC<t  %«  danger  to  thein=clves  or  other? 
This  motion  was  denied  Al  the  clo.5e  of  all  llie  evidenre.  O'Connor 
asked  that  the  jury  hi-  instructed  that  "if  the  de Icndant'^  acted  pur- 
euant  to  a' statute  which  w.is  not  declared  iincon.-ititution..l  at  the 
time,  they  caimot  tie  held  accountable  for  such  action."  Tlie  Dis- 
trict Court  declined  to  give  this  requested  instruction 
•  The  District  Court  defined  treatment  as  follows: 
"You  are  instructed  that  a  person  who  is  inioluTiiarily  civilly  com- 
mitted to  a  mental  hospital  does  have  a  constitutional  right  to  re- 
ceive such  treatment  <u  will  gli'e  kirn  a  rcalktic  opporlumty  to  be 
cured  or  to  improve  kU  mental  condition  "  (Emphasis  added  ) 
O'Connor  aipies  that  this  statement  suegests  that  a  mental  patient 
has  a  right  to  tre.itment  even  if  conhned  by  reason  of  dangerousness 
to  himself  or  othere.  But  this  is  to  take  the  above  pnr.graph  out 
oC  context,  for  it  is  bracketed  by  paragraph.^  making  clear  the  trnl 
judge's  theory  that  trentmont  is  constitutionally  required  only  if 
mental  Ulness  alone,  rather  than  danger  to  self  or  others,  is  the 
reason  for  confinement  If  O'Connor  had  th.nwht  the  instructions 
ambiguous  on  this  point,  he  could  have  ohiectod  to  them  and  re- 
quested a  clarification,  lie  did  uot  do  so  We  accordingly  have  no 
occasion  her*  to  decide  whether  persons  committed  on  grounds  of 
dangerousnesa  enjoy  a  "right  to  treatment." 

In  pertinent  part,  the  instructions  read  as  follows: 
"The  Plaintiff  claims  in  bnef  that  throughnut  the  period  of  his 
hospitalization  he  was  not  mentallv  Ul  or  dangerous  to  himself  or 
othere,  and  claims  further  tliat  if  he  was  mentally  ill,  or  if  Defendants 
beliexfd  he  was  mentally  ill.  Defendants  within  IJ  from  him  the  treat- 
ment necessary  to  improve  his  mental  condition 

"The  Defendants  claim,  in  brief,  that  Plaintiff's  detention  was 
legal  and  proper,  or  if  his  detention  was  not  legal  and  proper  it 
was  the  result  of  mistake,  without  malicious  intent. 

"In  order  to  prove  his  claim  under  the  Civil  Rights  Act,  the 
burden  is  upon  the  Plaintiff  in  this  case  to  establish  by  a  pre- 
ponderance of  the  evidence  in  this  case  the  following  facts: 
»  "That  the  Defendanta  confined  Plaintiff  against  his  wiU,  know- 
ing that  he  was  not  mentally  ill  or  dangcrou«  or  knowing  that  if 
mentallv  ill  he  was  not  receiving  treatment  for  his  mental  illnos.-!. 

"(Tlhat  the  Defendants'  acts  and  conduct  deprived  the  Plaintiff  of 
his  Federal  Constitutional  right  not  to  be  denied  or  deprived  of  his 
lil)ertv  without  due  process  of  law  as  that  phrase  is  defined  and 
explained  in  these  insi  ructions         .  . 

"You  are  instructed  that  a  person  who  in  involuntarilv  civilly 
committed  to  a  mental  hospital  does  have  a  constitutional  right 


The  trial  judge  further  instructed  the  jury  that  O'Con- 
nor was  immune  from  damages  if  he 

"reasonably  believed  in  good  faith  that  detention  of 
[Donaldson]  was  i)roper  for  the  length  of  time  he 
was  so  confined  .... 

"However,  mere  good  intentions  wliieh  do  not  give 

ii«e  to  a  rcasdiiahlc  belief  that  detention  is  lawfully 

required  cannot  justify   [Donaldson's]  confinement 

in  the  Florida  Stat*  Hospital." 

The    jury   returned    a   verdict   for   Donaldson   against 

O'Connor  nnd  a  eodefemlant,  and  awarded  damages  of 

$38 . 500.  including  $10,000  in  punitive  damages.' 

The  Court  of  Appeals  affirmed  the  judgment  of  the 
District  Court  in  a  broad  opinion  dealing  with  "the  far- 
reaching  question  whether  tlie  Fourteenth  Amendment 
guarantees  a  right  to  treatment  to  persons  involuntarily 
civilly  committed  to  state  mental  hospitals."  493  F.  2d, 
at  509.  The  appellate  court  held  that  when,  as  in  Don- 
aldson's case,  the  rationale  for  confinement  is  that  the 
patient  is  in  need  of  treatment,  the  Constitution  require* 
that  minimally  adequate  treatment  in  fact  be  provided. 
Id.,  at  521.  The  court  further  expressed  the  view  that, 
regardless  of  the  grounds  for  involuntary  civil  commit- 
ment, a  person  confined  against  his  will  at  a  state  mental 
institution  has  "a  constitutional  right  to  receive  such 
individual  treatment  as  will  give  him  a  reasonable  op- 
portunity to  be  cured  or  to  improve  his  mental  condi- 
tion." Id.,  at  520.  "  Conversely,  the  court's  opinion 
implied  that  it  is  constitutionally  permissible  for  a  State 
to  confine  a  mentally  ill  person  against  his  will  in  order 
to  treat  his  illness,  rcg.nrdless  of  whether  his  illness  ren- 
ders him  dangerous  to  himself  or  others.  See  id.,  at 
522-527. 

II 

We  have  concluded  that  the  difficult  issues  of  con- 
stitutional law  dealt  with  by  the  Court  of  Appeals  are 
not  presented  by  this  case  in  its  present  posture.  Spe- 
cifically, there  is  no  reason  now  to  decide  whether  men- 
tallv ill  persons  dangeroiis  to  themselves  or  to  others  have 
a  right  to  treatment  ujion  compulsory  confinement  by  the 
State,  or  whether  the  State  may  compulsorily  confine  a 
nondangcrous,  mentally  ill  individual  for  the  purpose  of 
treatment.  As  we  \iew  it,  this  case  raises  a  single,  rela- 
tively simple,  but  nonetheless  important  question  con- 
cerning every  man's  constitutional  right  to  liberty. 


to  receive  smh  treaiiuen:  a-  will  give  him  a  realistic  opportunity 
to  be  cured  or  to  improve  his  mental  condition. 

"Now  the  purpose  of  involuntary  hospiulization  is  treatment  and 
not  mere  custodial  care  or  punishment  if  a  patient  is  not  a  danger 
to  himself  or  others.  Without  such  treatment  there  is  no  justifica- 
tion from  :i  constitutional  stand-point  for  continued  confinement 
unless  you  should  also  find  that  the  Plaintiff  was  dangerous  either 
to  himself  or  others." 

'  The  trial  judge  had  inslru.  ted  that  punitive  damages  chouM 
be  awarded  only  if  "the  act  or  omission  of  the  Defendant  or  De- 
fendants which  proximately  caused  injury  to  the  Plaintiff  was 
in:diciouslv  or  wantonly  or  oppressively  done." 
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The  jury  found  that  Donaldson  was  neither  dangerous 
to  himself  nor  dangerous  to  others,  and  also  fmmd  that, 
if  mentally  ill,  Donaldson  had  not  received  treatment." 
That  verdict,  based  on  abundant  evidence,  makes  the 
issue  before  the  Court  a  narrow  one.  We  need  not  decide 
whether,  when,  or  by  what  procedures,  a  Tnentally  ill 
person  may  be  confined  by  the  State  on  any  of  the 
grounds  which,  under  contemporary  statutes,  are  gen- 
erally advanced  to  ju.stify  involuntary  confinement  of 
such  a  person — to  prevent  injury  to  the  public,  to  ensure 
his  own  survival  or  safety.*  or  to  alleviate  or  cure  his 
illnesf  See  Jackson  v.  Indiana.  406  U.  S.  715.  736-737; 
Humphrey  v.  Cady,  405  IT.  S.  504,  509.  For  the  jury 
xfound  that  none  of  the  above  grounds  for  continued  con- 
^  finement  was  present  in  Donaldson's  case." 

Given  the  jury's  findings,  what  was  left  as  justification 
for  keeping  Donaldson  in  continued  confinement?  The 
fact  that  state  law  may  have  authorized  confinement  of 
the  harmless  mciitallyiill  docs  not  it'sclf  establish  a  con- 
stitutionally adequate  pur))ose  for  the  confinement.  See 
Jackson  v.  Indiuna,  supra,  at  720-72.'! ;  McXeil  v.  Direc- 
tor, P'atuxent  Institution,  407  U.  S.  245,  248-250.  Nor 
is  it  enough  that  Donaldson's  original  confinement  was 
founded  upon  a  constitutionally  adequate  basis,  if  in 
fact  it  was,  because  even  if  his  invohmtary  confinement 
was  initially  permissible,   it  could   not  constitutionally 


'Given  the  jury  in.st ructions,  see  n.  6  supra,  it  is  possible  th.it  live 
jury  went  so  far  as  to  find  lh;it  O'Connor  knew  not  only  that  Dim- 
aldson  was  h.-irmlcw  In  liim.=i'lf  ,ind  others  but  .also  that  he  was 
not  mentally  ill  at  all  If  it  so  found,  the  jurv  was  permitted  by  the 
instructions  to  rule  against  O'Connor  regardless  of  the  nature  of 
the  "treatment"  provided.  If  we  were  to  construe  the  jur>-'s  verdict 
in  that  fashion,  there  would  rem.iin  no  substnntial  issue  in  this  case: 
That  a  wholly  sane  and  innocent  person  hns  a  constitutional  right 
not  to  be  physically  confined  by  the  .^tate  wh«n  his  freedom  will 
pose  a  danger  neither  to  himself  nor  to  others  cannot  be  seriously 
doubted. 

*  The  judRe's  instructions  used  the  phrase  "dangerous  to  himself  " 
Of  course,  even  if  there  is  no  foreseeable  risk  of  self-injury  or 
suicide,  a  person  is  litentlv  "d.-inccrnus  to  him^rlf"  if  for  phy.^ical  or 
other  reasons  he  is  helpli-s  to  .^^•oid  the  hi7:iril-  of  freedom  either 
through  his  own  efforts  or  with  the  aid  of  wilhng  family  members  or 
friends.  While  it  might  be  argued  that  the  judge's  instructions 
could  have  been  more  detailed  on  this  point,  O'Connor  raised  no 
objection  to  them,  presumabh  because  the  evidence  clearly  showed 
th.it  Donaldson  was  n.it  "dnneemus  to  himself"  however  broadly 
that  phrase  might  be  defined, 

'•O'Connor  argues  that,  despite  the  jiirv's  verdict,  the  Court 
must  assume  that  Donaldson  was  receiving  treatment  sufficient  to 
justify  hia  confinement,  because  the  adequ.icy  of  treatment  is  a 
"noniusticiable"  question  that  must  be  left  to  the  discretion  of  the 
I  psNchiatric  profession  That  argument  is  unpersuasive.  Where 
"treatment"  is  the  sole  asserted  ground  for  depriving  a  person  of 
liberty,  it  is  plainly  unacceptable  to  stujest  that  the  courts  are 
poweriess  to  determine  whether  the  assened  ground  is  present.  See 
Jarkson  v.  Indiana,  supra.  Neither  parly  objected  to  the  jury  in- 
struction defining  treatment.  There  is,  accordingly,  no  occasion  in 
this  case  to  decide  whether  the  provision  of  treatment,  standing 
alone,  can  ever  constitutionally  justify  involuntary  confinement  or,  if 
it  can,  how  much  or  what  kind  of  treatment  would  suffice  for  that 
purpose.  In  its  present  pasture  this  case  involves  not  involuntary' 
treatment  but  simply  involuntary  custodial  confinement- 


continue  after  that  basis  no  longer  existed.  Jackson  v. 
Indin.na.  supra,  at  738;  McNeil  v.  Director,  Patuxent 
htstituticm,  supra. 

A  finding  of  "mental  illness"  alone  cannot  justify  a 
State's  locking  a  person  up  against  his  will  and  keeping 
him  indefinitely  in  simple  custodial  confinement.  As- 
suming that  that  term  can  be  given  a  reasonably  precise 
content  and  that  the  "mentally  ill"  can  be  identified  with 
reasonable  accuracx',  there  is  still  no  constitutional  basis 
for  confining  sucli  persons  involuntarily  if  they  are  dan- 
gerous to  no  one  and  can  live  safely  in  freedom. 

May  the  State  confine  the  mentally  ill  merely  to  en- 
sure them  a  living  standard  superior  to  that  they  enjoy 
in  the  private  community?  That  the  State  has  a  proper 
interest  in  providing  care  and  assistance  to  the  unfor- 
tunate goes  without  saying.  But  the  mere  presence 
of  mental  illness  does  not  disqualify  a  person  from 
preferring  his  home  to  the  comforts  of  an  institution. 
Moreover,  while  the  State  may  arguably  confine  a  person 
to  save  him  from  harm,  incarceration  is  rarely  if  ever  a 
necessary  condition  for  raising  the  living  standards  of 
those  capable  of  surviving  safely  in  freetiom.  on  their 
own  or  with  the  help  of  family  or  friends.  See  Shclton 
V.  Tucker,  364  U.  S,  479,  4S8-400. 

May  the  State  fence  in  the  harmless  mentally  ill  solely 
to  save  its  citizens  from  exposure  to  those  whose  ways 
are  different?  One  might  as  well  ask  if  the  State,  to 
avoid  public  unease,  could  incarcerate  all  who  are  physi- 
cally unattractive  or  socially  eccentric.  Mere  public  in- 
tolerance or  animosity  cannot  eon^itutionally  justify 
the  deprivation  of  a  jicrson's  physical  liberty.  See.  e.  g.,^ 
Colic),  v.  Cnlijoniin,  4(«  V.  S.  15.  24-2tT ;  Coates  v.  City  of' 
Cincinnati.  402  U.  S.  611.  615;  Silreet  v.  New  York.  394 
U.  S.  576.  592;  cf.  Viiitcd  Stutes  Dept.  of  Agric.  v. 
Moreno.  413  U.  S.  52S,  5.34. 

In  short,  a  State  cannot  constitutionally  confine  with- 
out more  a  nondaiigerous  'individual  who  is  capable  of 
surviving  s.nfely  in  freedom  by  himself  or  with  the  help 
of  willing  anil  responsible  family  members  or  friends. 
Since  the  juiy  found,  upon  ain|)le  evidence,  that  O'Con- 
nor, as  an  agent  of  the  State,  knowingly  did  so  confine 
Donaldson,  it  properly  concluded  that  O'Connor  violated 
Donaldson's  constitutional  right  to  freedom. 

Ill 
O'Connor  contends  that  in  any  event  he  should  not  be 
held  personally  liable  for  monetary  damages  because 
his  decisions  were  made  in  "good  faith."  Specifically, 
O'Connor  argues  that  he  was  acting  pursuant  to  state 
1.1W  which,  he  believed,  authorized  confinement  of  the 
mentally  ill  even  when  their  release  would  not  com- 
promise tlieir  safety  or  constitute  a  danger  to  others, 
and  that  he  could  not  reasonably  have  been  expected  to 
know  that  the  stat*"  law  as  he  understood  it  was  consti- 
tutionally invalid.  A  proposed  instruction  to  this  effect 
was  rejected  by  the  Dibti  ict  Court." 


"Sec  n.  5,  3ii;>ra.    During  his  years  of  confinement,  Donaldson 
unsucces-fiilly   petitioned  the  stitc  and   federal  courts  for  release 
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The  District  Court  did  instruct  the  jury,  without  ob- 
jection, that  monetary  damages  could  not  he  assessed 
against  O'Connor  if  he  had  believed  reasonably  and  in 
good  faith  that  Donaldson's  continued  confinement  was 
"proper,"  and  that  punitive  damages  could  be  awarded 
only  if  O'Connor  had  acted  "maliciously  or  waittonly  or 
oppressively."  The  Court  of  Appeals  approicd  those 
instructions.  But  that  court  did  not  consider  whether 
it  was  error  for  the  trial  judge  to  refuse  the  additional 
instruction  concerning  O'Connor's  claimed  reliance  on 
state  law  as  authorization  for  Donaldson's  continued  con- 
finement Further,  neither  the  District  Court  nor  the 
Court  of  Appeals  acted  with  tiie  benefit.of  this  Court's 

JSst  recent  decision  on  the  scope  of  the  qualified  immu- 
ty  possessed  by  state  officials  under  42  U.  S.  C.  §  19S3. 
Wood  V.  Strickland,  —  U.  S.  — . 

Under  that  decision,  the  relevant  question  for  the  jury 
is  whether  O'Connor  "knew  or  reasonably  should  have 
known  that  the  action  h#  took  within  his  sphere  of  offi- 
cial responsibility  would  violate  the  constitutional  rights 
of  [Donaldson],  or  if  he  took  the  action  with  the  mali- 
cious intention  to  cause  a  deprivation  of  constitutional 
rights  or  other  injury  to  [Donaldson]."  Id.,  — .  See 
also  Scheuer  v.  Rhodes,  416  U.  S.  232,  247-24S ;  Wood  v. 

Strickland,  supra,  at  ■ (opinion  of  Powell,  J.).     For 

purposes  of  this  question,  an  official  has,  of  course,  no 
duty  to  anticipate  unforeseeable  constitutional  develop- 
ments.    Wood  V.  Strickland,  supra,  at  . 

Accordingly,  we  vacate  the  judgment  of  the  Court  of 
Appeals  and  remand  the  case  to  enable  that  court  to 
consider,  in  li^t  of  Wood  v.  Strickland,  whether  the  Dis- 
trict Judge's  failure  to  instruct  with  regard  to  the  effect 
of  O'Connor's  claimed  reliance  on  state  law  rendered 
inadequate  the  instructions  as  to  O'Connor's  liability  for 
compensatory  and  punitive  damages." 

It  is  so  ordered. 


Mr.  Chief  Justice  Burger,  concurring. 

from  the  Florid.i  State  Hospital  on  a  number  of  ocrasions.  None 
of  these  claims  was  ever  refohed  on  its  merits,  and  no  evidcntiar>' 
hearincs  were  ever  held.  O'Connor  hnp  not  contended  that  he 
relied  on  these  unsuccessful  court  actions  as  .in  independent  inter- 
vening reason  for  continuing  Donaldson '.s  confinement,  and  no 
instructions  on  this  score  were  requcatcd 

'■  Upon  remand,  the  Court  of  Appeals  Ls  to  consider  only  the 
question  whether  O'Connor  is  to  be  held  liable  for  monetary  dam- 
ages for  riol&tiog  Donaldson's  constitutional  right  to  liberty.  The 
jury  fousd,  OQ  substantial  evidence  asd  under  adequate  instructions, 
'that  O'Connor  deprived  Donaldson,  who  was  dangerous  neither  to 
himself  nor  to  others  and  was  provided  no  treatment,  of  the  con- 
stitutional right  to  liberty.  Cf.  n  8.  lupra.  That  Binding  needs  no 
further  consideration.  If  the  Court  of  Appeals  holds  that  a  remand 
to  the  District  Court  is  necessary,  the  only  issue  to  be  determined 
in  that  court  will  be  whether  O'Connor  is  immune  from  liability 
for  monetary  damages. 

Of  necessity  our  decision  vnc;iting  the  judgment  of  the  Court  of 
Appeals  deprives  that  court's  opinion  of  precedential  effect,  leaving 
this  Court's  opinion  and  judgment  .is  the  sole  law  of  the  case.  See 
United  Statn  v.  Munsinjwor,  340  U.  8.  36. 


Although  I  join  the  Court's  opinion  tmd  judgment  in 
this  case,  it  seems  to  me  that  several  factors  merit  more 
emphasis  than  it  gives  thcin.  I  therefore  add  the  follow- 
ing remarks. 

I 

With  respect  to  the  remand  to  the  Court  of  Appeals, 
on  the  issue  of  official  immunity,'  it  seems  to  me  not 
entirely  irrelevant  that  there  was  substantial  evidence 
that  Donaldson  consistently  refused  treatment  that 
was  offered  to  him,  claiming  that  he  was  not  men- 
tally ill  and  needed  no  treatment.'  The  Court  ap- 
propriately takes  notice  of  the  uncertainties  of 
Iisychiatric  diagnosis  and  therapy,  and  the  reiwrted 
cases  are  replete  with  evidence  of  the  divergence  of 
medical  opinion  in  this  vexing  area.  E.  g.,  Greenwood 
V.  United  States.  350  U.  S.  366,  375  (1957).    See  also 

Drope  V.  Missouri U.  S.  —  (1975).    Nonetheless, 

one  of  the  few  areas  of  agreement  among  behaviorial 
specialists  is  that  an  uncooperative  patient  cannot  bene- 
fit from  therapy  and  that  the  first  step  in  effective  treat- 
ment is  acknowledgement  by  the  patient  that  he  is 
suffering  from  an  abnormal  condition.  See,  e.  g.,  Katz, 
The  Right  to  Treatment — An  Enchanting  Legal  Fiction? 
36  U.  Chi.  L.  Rev.  755,  768-769  (1969).  Donaldson's 
adamant  refusal  to  do  so  should  be  taken  into  account 
in  considering  petitioner's  good-faith  defense. 

Perhaps  more  important  to  the  issue  of  immunity  is  a 
factor  referred  to  only  obliquely  in  the  Court's  opinion. 
On  numerous  occasions  during  the  period  of  his  confine- 
ment Donaldson  unsiiccpssfully  sought  release  in  the 
Florida  courts:  indeed,  the  last  of  these  proceedings  was 
terminated  only  a  few  months  prior  to  the  bringing  of  this 
action.  See  Donaldson  v.  O'Connor,  234  So.  2d  114 
( Fla. ) ,  cert,  denied,  400  V.  S.  869  ( 1970) .  Whatever  the 
reasons  for  the  state  courts'  repeated  denials  of  relief,  and 
regardless  of  whether  they  correctly  resolved  the  issue 
tendered  to  them,  petitioner  and  the  other  members  of 
the  medical  staff  at  Florida  State  Hospital  would  surely 
have  been  justified  in  considering  each  such  judicial  de- 
cision as  an  approval  of  continued  confinement  and  an 
independent  intervening  reason  for  continuing  Donald- 
son's confinement.  Thus,  this  fact  is  inescapably  related 
to  the  issue  of  immunity  and  must  be  considered  by  the 


■*  I  have  difficulty  undcrst.inding  how  the  issue  of  immunity  ran 
he  resolved  on  this  record  and  hence  it  is  very  likely  a  new  trial 
nn\-  he  required;  if  that  is  the  case  I  would  hope  these  sensitive 
and  important  issues  would  have  the  benefit  of  more  effective  pres- 
entation and  articulation  on  behalf  of  petitioner. 

=  The  Court's  reference  to  "miheu  therapy,"  ante,  at  5,  may  be 
construed  as  disparaging  that  concept.  True,  it  is  capable  of  being 
used  simply  to  cloak  official  indifference,  but  the  reality  is  that 
some  mental  abnormalities  respond  to  no  known  treatment.  Also 
some  mental  patients  respond,  as  do  persons  suffering  from  a  variety 
of  physiological  ailments,  to  what  is  loosely  called  "milieu  treat- 
ment," 1.  c,  keeping  them  comfortable,  well-nourished^  and  in  a 
protected  ennronment.  It  is  not  for  us  to  say  in  the  baffling  field 
of  psychiatry  that  "milieu  therapy"  is  alwas-a  a  pretense. 
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Court  of  Appeals  on  remand  and,  if  a  new  trial  is  ordered, 
hy  the  District  Court.' 

II 
As  the  Court  points  out,  ante,  at  7  n.  6,  the  District 
Court  instructed  the  jury  in  part  that  ^'a  person  who  is 
i^ivoiuntarily  civilly  committed  to  a  mental  hospital  does 
have  s  constitutional  right  to  receive  such  treatment  as 
will  give  him  a  realistic  opportunity  to  be  cured,"  (em- 
phasis added)  and  the  Court  of  Appeals  unequivocally 
approved  this  phrase,  standing  alone,  as  a  correct  state- 
ment of  the  law.  O'Connor  v.  Donaldson,  493  F.  2d  507. 
S20  (CA5  1974).  The  Court's  opinion  plainly  gives  no 
approval  to  that  holding  and  makes  clear  that  it  binds 
neither  the  parties  to  this  case  nor  the  courts  of  the  Fifth 
Circuit.  See  ante,  at  14  n.  12.  Moreover,  in  light  of  its 
importance  for  future  litigation  in  this  area,  it  should  be 
emphasized  that  the  Court  of  Appeals'  analysis  has  no 
basis  in  the  decisions  of  this  Court. 


Tliere  can  be  no  doubt  that  involuntary  commitment 
to  a  mental  hospital,  like  involuntary  confinement  of  an 
individual  for  any  reason  is  a  deprivation  of  liberty 
which  the  State  cannot  accomplish  without  due  process 
of  law.  Specht  v.  Patterton,  386  U.  S.,  at  608.  Cf.  In 
re  Oaitlt,  387  U.  S.  1,  12-13  (1967).  Commitment  must 
be  justified  on  the  basis  of  a  legitimate  state  interest,  and 
the  reasons  for  committing  a  particular  individual  must 
be  established  in  an  appropriate  proceeding.  Equally 
important,  confinement  must  cease  when  those  reasons 
no  longer  exist.  See  McNeil  v.  Director,  Patuxent  /n- 
etitution,  407  U.  S.,  at  249-250;  Jackeon  v.  Indiana,  406 
V.  S.,  at  738. 

The  Court  of  Appeals  purported  to  be  applying  these 
principles  in  developing  the  first  of  its  theories  support- 
ing a  constitutional  right  to  treatment.  It  first  identi- 
fied what  it  perceived  to  be  the  traditional  bases  for 
civil  commitment — physical  dangerousness  to  oneself  or 
others,  or  a  need  for  treatment — and  stated: 

"[W]here,  as  in  Donaldson's  case,  the  rationale 

for  confinement  is  the  'parevs  patriae'  rationale  that 

the  patient  is  in  need  of  treatment,  the  due  process 

clause  requires  that  minimally  adequate  treatment 

be  in  fact  provided  ....     'To  deprive  any  citizen 

of  his  or  her  liberty  upon  the  altruistic  theory  that 

the  confinement  is  for  humane  therapeutic  reasons 

and  then  fail  to  provide  adequate  treatment  violates 

the  very  fundamentals  of  due  process."     493  F.  2d. 

at  621. 

The  Court  of  Appeals  did  not  explain  its  conclusion 

that  the  rationale  for  respondent's  commitment  was  that 

he  needed  treatment.     The  Florida  statutes  in  effect 

during  the  period  of  his  confinement  did  not  require  that 


•That  petitioner's  counsel  failed  to  raise  this  bsue  is  not  s  renson 
why  H  should  not  t>e  ronsidrml  with  respect  to  inununity  in  litiht 
o(  the  Court's  holding  that  the  defense  was  piesened  for  appellate 
re\-iew. 


a  person  who  had  been   adjudicated  incompetent  and 
ordered  committed  either  be  provided  with  psychiatric 
treatment  or  released,  and  there  was  no  such  condition  in 
respondent's  order  of  commitment.    Cf.  Ro>use  v.  Cam- 
eron, —  U.  S.  App.  D.  C.  — ,  373  F.  2d  451  (1966>.'' 
More  important,  the  instructions  which  the  Court  of  j^  ■ 
Appeals  read  as  establishing  an  absolute  constitutional ^ 
right  to  treatment  did  not  require  the  jury  to  make  any  . 
findings  regarding  the  specific  reasons  for  respondent's 
confinement  or  to  focus  upon  any  rights  he  may  have 
had  under  state  law.    Thus,  the  premise  of  the  Court  of 
Appeals'  first  theory  must  have  been  that,  at  least  with 
respect  to  persons  who  are  not  physically  dangerous,  a 
State  has  no  power  to  confine  the  mentally  ill  except  for 
the  purpose  of  providing  them  with  treatment. 

That  proposition  is  surely  not  descriptive  of  the 
power  traditionally  exercised  by  the  States  in  this  area 
Historically,  and  for  a  considerable  period  of  time, 
subsidized  custodial  care  in  private  foster  homes  or 
boarding  houses  was  the  most  benign  form  of  care  pro- 
vided incompetent  or  mentally  ill  persons  for  whom  the 
States  assumed  responsibility.  Until  well  into  the  19th 
century  the  vast  majority  of  such  persons  were  simply 
restrained  in  poorhouses,  almshouses,  or  jails.  See 
A.  Deutsch,  The  Mentally  111  in  America  38-54,  114- 
131  (2d  ed.  1949).  The  few  States  that  established 
institutions  for  the  mentally  ill  during  this  early  period  • 
were  concerned  primarily  with  providing  a  more  humane 
place  of  confinement  and  only  secondarily  with  "curing" 
the  persons  sent  there.    See  id.,  at  98-113. 

As  the  trend  toward  state  care  of  the  mentally  ^1  ex- 
panded, eventually  leading  to  the  present  statutory 
schemes  for  protecting  such  persons,  the  dual  functions 
of  institutionalization  continued  to  be  recognized.  While 
one  of  the  goals  of  this  movement  was  to  provide  medical 
treatment  to  those  who  could  benefit  from  it,  it  was  ac- 
Jdiowledged  that  this  could  not  be  done  in  all  cases 
and  that  there  was  a  large  range  of  mental  illness  for 
which  no  known  "cure"  existed.  In  time,  providing 
places  for  the  custodial  confinement  of  the  so-called  "de- 
pendent insane"  again  emerged  as  the  major  goal  of  the 
State's  programs  in  this  area  and  continued  to  be  so  well 
into  this  century.  See  id.,  at  228-271;  D.  Rothman, 
The  Discovery  of  the  Asylum  264-295  (1971). 

In  short,  the  idea  that  States  may  not  confine  the 
mentally  ill  except  for  the  purpose  of  providing  them 
with  treatment  is  of  very  recent  origin,*  and  there  is  no 
historical  basis  for  imposing  such  a  limitation  on  state 
power.  Analysis  of  the  sources  of  the  civil  commitment 
power  likewise  lends  no  sgpport  to  that  notion.  There 
can  be  little  doubt  that  in  .the  exercise  of  its  police  power 
a  State  may  confine  individuals  solely  to  protect  society 
from  the  dangers  of  significant  antisocial  acts  or  com- 
municable disease.  Cf.  Minnesota  ex  rel.  Ptarton  v.  Pro- 
bate Court,  309 U.  S.  270;  Jacobson  v.  MaaiachusetU,  197 
U.  S.  1, 26-29  ( 1905).    Additionally,  the  States  are  vested 


•See  Editorial,  A  New  Right,  46  A.  B.  A.  J.  518  (1B60) 
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with  the  hiatoric  parens  patriae  power,  including  the  duty 
to  protect  "persons  under  legal  disabilities  to  act  for  them- 
selves." HatBaii  v.  Standard  Oil  Co..  405  U.  S.  251,  257 
(1972).  See  also  Mormon  Ckurck  v.  United  States,  136 
IT.  S,  1,  66-58  (1890).  The  classic  example /)f  this  role 
is  whep  a  State  undertakes  to  art  as  "  'the  general  guard- 
ian of  all  infants,  idiots,  and  lunatics."  Hawaii  v. 
Standard  OQ  Co.,  supra,  quoting  3  W.  Blackstone.  Com- 
'■  mentarie*  •47. 

Of  oourse,  an  inevitable  consequence  of  exercising  the 
parent  patriae  power  is  that  the  ward's  personal  freedom 
will  lis  substantially  restrained,  whether  a  guardian  is 

/appointed  to  control  his  property,  he  is  placed  in  the  cus- 
tody of  a  private  third  party,  or  committed  to  an  in- 

•  atitution.  Thus,  however  the  power  is  implemented,  due 
process  requires  that  it  not  be  invoked  indiscriminately. 
At  a  miniraum,  a  particular  scheme  for  protection  of  the 
mentally  ill-  must  rest  upon  a  legislative  determination 
that  it  is  compatible  with  the  best  interests  of  the 
affected  class  and  that  its  members  are  unable  to  act  for 
themselves.  Cf .  Momuyn  Church  v.  United  States,  supra. 
Moreover,  the  use  of  alternative  forms  of  protection  may 
be  motivated  by  different  considerations,  and  the  justifi- 
cations for  one  may  not  be  invoked  to  rationalize  another. 
Cf.  Jackson  v.  Indiana,  406  U.  S.,  at  737-738.  See  also 
American  Bar  Foundation,  The  Mentally  Disabled  and 
the  Law,  254-255  (S.  Brakel  &  R.  Rock  ed.  1971). 

However,  the  existence  of  some  duo  process  limitations 
on  the  parens  patriae  power  docs  not  justify  the  further 
conclusion  that  it  may  be  exercised  to  confine  a  mentally 
ill  person  only  if  the  purpose  of  the  confinement  is 
treatment.  Despite  many  recent  advances  in  medical 
knowledge,  it  remains  a  stubborn  fact  that  there  are 
many  forms  of  mental  illness  which  are  not  under- 
stood, some  which  are  luitreatable  in  the  sense  that  no 
effective  therapy  has  yet  been  discovered  for  them,  and 
that  rates  of  "cure"  are  generally  low.  See  Schwitzgebel, 
The  Right  to  Effective  Mental  Treatment,  62  Calif. 
L.  Rev.  936,  941-948  (1974).  There  can  be  little  re- 
sponsible debate  regarding  "the  uncertainty  of  diag- 
nosis in  this  field  and  the  tentativeness  of  professional 
judgment."  Greenwood  v.  United  States,  350  U.  S. 
366,  375  (1957).  See  also  Ennis  and  Litwack,  Psychi- 
atry and  the  Presumption  of  Expertise:  Flipping  Coins 
in  the  Courtroom,  62  Calif.  L.  Rev.  693,  697-719  (1974).' 
Similarly,  as  previously  observed,  it  is  universally  recog- 
nized as  fundamental  to  effective  therapy  that  the  patient 
acknowledge  his  illness  and  cooperate   with   those  at- 

»  tempting  to  give  treatment;  yet  the  failure  of  a  large 
proportion  of  mentally  ill  persons  to  do  so  is  a  common 
phenomenon.  See  Katz.  supra,  30  U.  Chi.  L.  Rev.,  at 
768-769  (1969).  It  may  be  that  some  persons  in  either 
of  these  categories,*  and  there  may  be  others,  are  unable 
to  function  in  society  and  will  suffer  real  harm  to  them- 


selves tmless  provided  with  care  in  a  sheltered  environ- 
ment.    See,  e.  g..  Lake  v.  Cameron. U.  S.  App.  D.  C. 

— ,  364  F.  2d  657,  663-664  (1966)  (dissenting  opinion). 
At  the  very  least,  I  am  not  able  to  say  that  a  state  legis- 
lature is  powerless  to  make  that  kind  of  judgment.  See 
Greenwood  v.  United  States,  supra. 

B 
Alternatively,  it  has  been  argued  that  a  Fourteenth 
Amendment  right  to  treatment  for  involuntarily  confined 
mental  patients  derives  from  the  fact  that  many  of  the 
safeguards  of  the  criminal  process  are  not  present  in 
civil  commitment.  The  Court  of  Appeals  described  this 
theory  as  follows: 

"[A]  due  process  right  to  treatment  is  based  on 
the  principle  that  when  the  three  central  limitations 
on  the  government's  power  to  detain — that  deten- 
tion be  in  retribution  for  a  specific  offense;  that  it 
be  limited  to  a  fi.xcd  term;  and  that  it  be  permitted 
after  a  proceeding  where   the  fundamental  proce- 
dural  safeguards   are   observed — are   absent,   there 
must  be  a  quid  pro  quo  extended  by  the  govern- 
ment to  justify   confinement.      And  the  quid  pro 
quo  most  commonly  recognized  is  the  provision  of 
rehabilitative  treatment."     493  F.  2d,  at  522. 
To  the  ext«nt  that  this  theory  may  be  read  to  permit  a 
State  to  confine  arr  individual  simply  because  it  is  willing 
to  provide  treatment,  regardless  of  the  subject's  ability 
to   function   in   society,   it   raises   tl)e   gravest   of  con- 
stitutional problems,  and   I   have  no  doubt  the  Court 
of  Appeals  would  agree  on  this  score.    As  a  justification' 
for  a  constitutional  right  to  such  treatment,  the  quid 
pro  quo  theory  suffers  from  equally  serious  defects. 

It  is  too  well  established  to  require  extended  discus- 
sion that  due  process  is  not  an  inflexible  concept. 
Rather,  its  requirements  are  determined  in  particular 
instances  by  identifying  and  aeconmiodating  the  inter- 
ests of  the  individual  and  society.  See,  e.  g.,  Morrissey 
v.  Brewer.  408  U.  S.  471,  480-484  (1972);  McNeil  v. 
Director,  Patuxent  Institution,  407  U.  S.,  at  249-250; 
McKeiver  v.  Pennsylvania.  403  U.  S.  528,  545-555 
(1071).  Where  claims  that  the  State  is  acting  in  the 
best  interests  of  an  individual  are  said  to  justify  reduced 
procedural  and  substantive  safeguards,  this  Court's  de- 
cisions require  that  they  be  "candidly  appraised."  In  re 
Gault,  387  U.  S.,  at  21,  27-29.  However,  in  so  doing 
judges  are  not  free  to  read  their  private  notions  of  public 
policy  or  public  health  into  the  Constitution.  Olsen  v. 
Nebraska,  313  U.  S.  236.  246-247  (1941). 


•  Indwd,  there  is  con^idf nble  drbilo  conccrnini?  the  threshold 
quMtiocis  of  whAt  eonatitutn  **mental  disease"  and  "trcatmeDt." 
Bee  Snn,  Tin  Rifht  to  Health,  S7  Ceo  L.  J.  734  (1969). 


*  Indeed,  respondent  may  ha\-e  .shared  l>oth  of  these  ch.iracteris- 
tics  His  illneES,  paranoid  schiiophrenia,  is  notorionaly  imsuscepliblo 
lo  treatment,  see  Livefmore,  Mahnquist,  and  Meehl,  On  the  Justi- 
firations  for  Civil  Commilmenl,  117  V  Pa.  L  Rev.  76,  93  4  n.  52 
(1988),  and  the  reports  of  the  Florida  State  Hospital  Staff  which 
were  introduced  into  evidence  expressed  the  view  that  he  was  un- 
willing to  acknowledge  his  illness  and  generally  uncooperative. 
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The  quid  pro  quo  theory  is  a  sharp  departure  from, 
and  cannot  coexist  with,  these  due  process  principles. 
As  an  initial  matter,  the  theory  presupposes  that  essen- 
tially the  same  interests  are  involved  in  every  situation 
where  a  State  seeks  to  confine  an  individual;  that  as- 
siimption,  however,  is  incorrect.  It  is  elenTentary  that 
the  justification  for  the  criminal  process  and  the  unique 
deprivation  of  liberty  which  it  can  impose  requires  that 
it  be  invoked  only  for  commission  of  a  specific  offense 
prohibited  by  legislative  enactment.  See  Powell  v. 
Texas,  392  U.  S.  514,  541-544  (1968)  (opinion  of 
Black,  J.).'  But  it  would  be  incongruous  to  apply  the 
same  limitation  when  quarantine  is  imposed  by  the 
vState  to  protect  the  public  from  a  highly  communicable 
f  disease.  See  Jacobson  v.  Matsachusetts,  197  U.  S.,  at 
29-30. 

A  more  troublesome  feature  of  the  quid  pro  quo  dieory 
is  that  it  elevates  a  concern  for  essentially  procedural 
safeguards  into  a  nev^  substantive  constitutional  right.* 
Rather  than  inquiring  whether  strict  standards  of  proof 
or  periodic  redetermination  of  a  patient's  condition  are 
required  in  civil  confinement,  the  theory  accepts  the 
absence  of  such  safeguards  but  insists  that  the  State  pro- 
vide benefits  which,  in  the  view  of  a  court,  are  adequate 
"compensation"  for  confinement.  In  light  of  the  wide 
divergence  of  medical  opinion  regarding  the  diagnosis  of 
and  proper  therapy  for  mental  abnormalities,  that  pros- 
pect is  especially  troubling  in  this  area  and  cannot  be 
squared  with  the  principle  that  "courts  may  not  sub- 
stitute for  the  judgments  of  legislators  their  own  under- 
standing of  the  public  welfare,  but  must  itistead  concern 
themselves  with  the  validity  of  the  methods  which  the 
legislature  has  selected."  In  re  Gault,  387  IT.  S.,  at  71 
(opinion  of  Harlan,  J.).  Of  course,  questions  regarding 
the  adequacy  of  procedure  and  the  power  of  a  State  to 
continue  particular  confinements  are  ultimately  for  the 
courts,  aided  by  expert  opinion  to  the  extent  that  is 
found  helpful.  But  I  am  not  persuaded  that  we  should 
abandon  the  traditional  limitations  on  the  scope  of  judi- 
cial review. 

C 
In  sum,  I  cannot  accept  the  reasoning  of  the  Court  of 
Appeals  arid  can  discern  no  other  basis  for  equaling  an 
involuntarily  committed  mental  patient's  unquestioned 
constitutional  right  not  to  bo  confined  without  due  proc- 
ess of  law   with   a  constitutional   right   to  treatment.' 


^  This  is  Dot  to  imply  that  I  accept  .'til  of  the  Court  of  Appc.ils>' 
conclusions  regutliDg  the  Umitations  upon  the  States'  power  to 
^detain  persons  vho  commit  crimes.  For  example,  the  notion  that 
confinement  must  be  "for  a  fixed  tenn"  is  difficult  to  square  with 
the  widespread  practice  of  indetenninate  sentencing,  at  least  where 
the  upper  limh  is  life. 

'  Even  advocates  of  n  right  to  trp,atmcnt  have  critiriwNl  the  quid 
pro  quo  theory  on  this  ground  B.  g.,  Note,  Developinents  in  the 
Law— Civil  Commitment  of  the  Mentallv  III,  87  Harv.  L.  Rev. 
1I9Q,  132S,  n.  39  (1B74). 

*  It  should  be  pointed  out  that  several  issties  which  the  C«urt 
h.13  torched    upon    in   other    contexts   are    not   involved    here.    As 


Given  the  present  state  of  medical  knowledge  regarding 
abnormal  human  behavior  and  its  treatment,  few  things 
would  be  more  fraught  with  peril  than  to  irrevocably 
condition  a  State's  power  to  protect  the  mentally  ill  upon 
the  providing  of  "such  treatment  as  will  give  [theml  a 
realistic  opportunity  to  be  cured."  Nor  can  I  accept  the 
theory  that  a  State  may  lawfully  confine  an  individual 
thought  to  need  treatment  and  justify  that  deprivation 
of  liberty  solely  by  providing  some  treatment.  Our 
concepts  of  due  process  would  not  tolerate  such  a  "trad&- 
ofT."  Because  the  Court  of  Appeals'  analysis  could 
be  read  as  authorizing  those  results,  it  should  not  be 
followed. 

RAYMOND  W.  GEAREY,  Assistant  Allomey  General,  Stale  of 
Florida  (ROBERT  L.  SHEVIN.  Attorney  General,  and  DANIEL  S. 
DEARING,  Special  Assislant  Altomey  General,  with  him  on  the  bricO 
for  petitioner;  BRUCE  J  ENNIS,  JR.,  New  York.  NY.  (EUGENE 
DUBOSE,  JR,  BENJAMIN  W.  HEINEMAN,  JR.,  PAUL  R. 
FRIEDMAN,  GEORGE  DEAN  and  MORTON  BIRNBAUM.  with 
him  on  the  brieO  for  respondent. 

No.  73-6650 


Richard  Brown,   Petitioner,  I  On   Writ  of  Certiorari  to 
f.  the   Supreme   Court   of 

State  of  Illinois.  |      Illinois. 

[June  26,  1975] 
SyllalAis 
Petitioner,  who  Kid  tieen   arrested   without   probable   eause   and 
without  a  warrant,  and  under  circumstances  indicating  that  the 
arrest  was  invest  ifiatorv,  made  two  in-custody  inculpatory  state- 
ments  after   he   had   been    given   the   warnings    prescribed   by 


the  Court's  opinion  makes  plain,  this  is  not  a  case  of  a  per- 
son seeking  release  because  he  has  been  confined  "without  fvm 
obtaining  a  judicial  determination  that  such  confinement  is  war- 
rnnled."  ^^c^fea  T  Director,  Patuirnt  Institution,  407  U.  S.  245, 
249  (1972).  Although  respondent's  amended  complaint  alleged  that 
his  19,^6  hearing  before  the  Pinellas  County  Court  was  procedurally 
defective  and  ignored  various  factor?  relating  to  the  necessity  for 
commitment,  the  persons  to  whom  tho.sc  allegations  applied  were 
either  not  served  with  process  or  dismissed  by  the  District  Court 
prior  to  trial.  Respondent  has  not  sought  review  of  the  latter 
nilines.  and  this  case  does  not  involve  the  rights  of  a  person  in  an 
initial  competency  or  commitment  proceeding.  Cf.  Jackton  V. 
Indima.  406  U.  S.  715,  738  (1972);  Sperht  v.  Paltertm.  386  V.  8. 
605  (1967) ;  Minne$ota  ex  rel  Peartm  v  Probate  Court  309  V  8 
270  (1940). 

Further,  it  was  not  alletted  that  respondent  was  singled  out  for 
discriminalorv  treatment  bv  the  staff  of  Florida  State  Hospital  or 
that  patients  at  that  institution  were  denied  privOeges  generally 
available  to  other  persons  under  corrunitment  in  Florida.  Thus,  the 
question  .whether  different  bases  for  commitment  jtL=tify  differences 
in  conditions  of  confinement  is  not  involved  in  this  litigation  Cf 
Jaekion  v.  Indiana,  supra,  at  72J-730;  Bazstrom  v.  HertU,  383 
U.  S.  107  (1966) 

Finally,  there  was  no  evidence  whatever  that  respondent  was 
abused  or  mistreated  at  Florida  State  Hospital  or  that  the  faflure  to 
provide  him  with  treatment  aggravated  his  condition.  There  waa 
testimony  regarding  the  general  quality  of  life  at  the  hospital,  but 
the  jury  was  not  asked  to  consider  whether  respondent's  confinement 
was  in  effect  "punishment"  for  being  mentally  ill.  The  record 
provides  no  basis  for  concluding,  therefore,  that  respondent  was 
denied  rights  secured  by  the  Fjghth  and  Fourteenth  Amendments. 
Cf.  Robinion  v.  Calilomia,  370  V.  8.  660  (1962). 
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Mirmia  Y.  Ariima,  384  U  S.  436.  Thereafter  indirted  for 
munJer,  pethioner  filed  a  pretrial  motion  to  suppress  the  state- 

^  meiits.  The  motion  was  ovemiled  and  the  statements  were  used 
in  the  trial,  which  resiilted  in  petitioner's  convirtion  The  State 
Supreme  Court,  thouirh  reeogniiing  the  unlawfulness  of  p«tition- 
er4  arrrat,  heW  that  the  statements  were  .idmissibic  on  jhe  ground 
that  th«  giving  of  the  Miranda  warnings  served  to  break  the 
causal  eonnection  between  the  illegal  arrest  and  the  giving  of 
the  statements,  and  petitioner's  art  in  making  the  statements  wa« 
"suffieientlv  an  act  of  free  will  to  purge  the  primary  taint  of 

'the  unlawful  hiMision."  Wono  Sun  v.  United  Slates,  371  U.  S. 
471,  486.    Held: 

1.  The  Illinois  courts  erred  in  adopting  a  p»r  >e  rule  that 
Winmda  warnings  in  and  of  themselves  broke  the  causal  chain 
ID  that  any  subsKjuent  statement,  e\en  one  induced  by  the  con- 

yCinuing   effects  of  anconstitvfion.'il   custody,   was   admissible  bo 
f  kng  a.s,  in  the  traditional  Een.=e.  it  was  voluntary  and  not  coerced 
^in  violation  of  the  Fifth  and  Fourteenth  Amendments     When  the 
exclusionari'  rule  i;-  used  to  cITectuate  the  Fourth  Amendment,  it 
serves  interests  and  policies  that  are  distinct  from  those  it  serves 
under   the   Fifth,   being   directed   at   all    unlawful   searches   and 
aeinuF^.  and  not  merely  yio.se  that  happen  to  produce  incrim- 
inating material  or  testimony  as  fniits.     Thus,  e^-en  if  the  state- 
-  ments  in  this  case  were  found  to  be  voluntary  under  the  Fifth 
Amendment,  the  Fourth  .\inrndment   i**iie  remains,     Wong  Sun 
requires  not  merely  that  a  statement  meet  the  Fifth  Amendment 
volunttrineat  standard  but  that  it  be  "sufficiently  an  act  of  free 
will  to  purge  the  primary  taint"  in  light  of  the  distinct  policies 
and  interests  of  the  Fourth  Amendment 

2.  The  question  whether  a  confession  is  voluntary  under  ITonj 
Sim  mu»t  be  answered  on  the  factj  of  each  ease.  Though  the 
Miranda  warnings  are  an  important  factor  in  resolving  the  isstie, 
other  factors  must  be  considered;  and  the  burden  of  showing 
admissibility  of  in-custody  statements  of  persons  who  have  been 
illegally  arrwted  rests  on  the  proeecutor 

3.  The  State  failed  to  sustain  its  burden  in  this  case  of  showing 
that  petitioner's  statements  were  admissible  under  Wong  Sun. 

M  in.  2d  312,  307  N.  E.  ^d  356,  revened  and  remanded. 

BLACKHtm,  J.,  delivered  the  opinion  of  the  Court,  in  which 
BtJBcER.  C  J.,  and  Dodolas,  Brennan,  Stewart,  and  Mahshall, 
JJ.,  joined.  Wnmi,  J.,  filed  an  opinion  concurring  in  the  judg- 
ment Pow«l.l..  J  ,  filed  an  opinion  concurring  in  part,  in  whiclv 
BfHNdfiuT,  J.,  joined. 

Mr.  JosnCE  Blackmun  delivered  the  opinion  of  the 
Court. 

Thia  caae  lies  at  the  crossroads  of  the  Fourth  and  the 
Fifth  Amendments.  Petitioner  was  arrested  without 
probable  cause  and  without  a  warrant.  He  was  given, 
in  full,  the  warnings  prescribed  by  Miranda  v.  Arizona, 
384  U.  S.  436  (1966).  Thereafter,  while  in  custody,  he 
made  two  inculpatory  statements.  The  issue  is  whether 
evidence  of  those  statements  was  properly  admitted,  or 
^should  have  been  excluded,  in  petitioner's  subsequent 
trial  for  murder  in  state  court.  Expressed  another  way, 
the  issue  is  whether  the  statements  were  to  be  excluded 
as  the  fruit  of  the  illegal  arrest,  or  were  admissible  be- 
cause the  giving  of  the  Miranda  warnings  sufficiently 
attenuated  the  taint  of  the  arrest.  See  Wong  Sun  v. 
United  Statet,  371  U.  S.  471  (1963).  The  Fourth 
Amendment^  of  course,  has  been  held  to  be  applicable 
to  the  States  through  the  Fourteenth  Amendment. 
Afopp  v.  Ohio,  367  U.  S.  643  (1961). 


I 
As  petitioner  Richard  Brown  was  climbing  the  last  of 
the  stairs  leading  to  the  rear  entrance  of  his  Chicago 
apartment  in  the  early  evening  of  May  13,  1968,  he 
happened  to  glance  at  the  window  near  the  door.  He 
saw,  pointed  at  him  through  the  window,  a  revolver  held 
by  a  stranger  who  was  inside  the  apartment.  The  man 
said,  "Don't  move,  you  are  under  arrest."  App.  42. 
Another  man,  also  with  a  gun,  came  up  behind  Brown 
and  repeated  the  statement  that  he  was  under  arrest. 
It  was  about  7;4.5  p.  m.  The  two  men  turned  out  to 
be  detectives  William  Nolan  and  William  Lenz  of  the 
Chicago  police  force.  It  is  not  clear  from  the  record 
exactly  when  they  advised  Brown  of  their  identity,  but 
it  is  not  disputed  that  they  broke  into  his  apartment, 
searched  it,  and  then  arrested  Brown,  all  without  prob- 
able cause  and  without  any  warrant,  when  he  arrived. 
They  later  testified  that  they  made  the  arrest  for  the 
purpose  of  questioning  Brown  as  part  of  their  investiga- 
tion of  the  murder  of  a  man  named  Roger  Corpus. 

Corpus  was  murdered  one  week  earlier,  on  May  6, 
with  a  .38  caliber  revolver  in  his  Chicago  West  Side 
second  floor  apartment.  Shortly  thereafter,  Officer  l*nz 
obtained  petitioner's  name,  among  others,  from  Corpus' 
brother.  Petitioner  and  the  others  were  identified  as 
acquaintances  of  the  victim,  not  as  suspects." 

On  the  day  of  petitioner's  arrest,  detectives  Lenz  and 
Nolan,  armed  witli  a'photograph  of  Brown,  and  another 
officer  arrived  at  petitioner's  apartment  about  5  p.  m. 
App.  77,  78.     While  the  third  officer  covered  the  front 
entrance    downstairs,    the    two   detectives    broke    into 
Brown's'  apartment  and  searched  it.    Id.,  at  86.     Lenz 
then  positioned  himself  near  the  rear  door  and  watched 
through  th&  adjacent  window  which  opened  onto  the 
back  porch.    Nolan  sat  near  the  front  door.    He  de- 
scribed the  situBtioii  at  the  later  suppression  hearing; 
"After  we  were  there  for  a  while.  Detective  Lenz 
told  me  that  somebody  was  coming  up  the  back 
stairs.      I  walked  out  the  front  door  through  the 
hall  and  around  the  corner,  and  I  stayed  there  be- 
hind a  door  leading  on  to  the  back  porch.    At  this 
time  I  heard  Detective  Lenz  say,  'Don't  move,  you 
are  under  arrest.'    I  looked  out.    I  saw  Mr.  Brown 
backing  away  from  the  window.    I  walked  up  be- 
hind him.  I  told  him  he  is  under  arrest,  come  back 
inside  the  apartment  with  us."    App.  42. 
As  both  officers  held  him  at  gunpoint,  the  three  entered 
the  apartment.     Brown  was  ordered  to  stand  against  the 
wall  and  was  searched.     No  weapon  was  found,    td.,  at 
93.    He  was  asked  his  name.    When  he  denied  being 
Richard  Brown,  Officer  Lenz  showed  him  the  photograph, 
informed  him  that  he  was  under  arrest  for  the  murder 


'  The  brother,  however,  when  asked  at  the  trial  whether  any  of 
the  victim's  family  suggested  to  the  police  that  petitioner  wa« 
possibly  responsible  for  the  victim's  death,  answered,  "Nobody 
asked."    App.  74. 
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of  Roger  Corpus,  id.,  at  16,  handcuffed  him,  id.,  at  93, 
and  escorted  him  to  the  squad  car. 

The  two  detectives  took  petitioner  to  the  Maxwell 
Street  pcdice  station.  During  the  20-minute  drive  Nolan 
again  asked  Brown,  who  then  was  sitting  with  ^im  in  the 
back  seat  of  the  car,  whether  his  name  was  Richard 
Brown  and  whether  he  owned  a  1966  Oldsmobile.  Brown 
alternately  evaded  these  questions  or  answered  them 
/alsely.  Trans.  74.  Upon  arrival  at  the  station  house 
Brown  was  placed  in  the  second  floor  central  interroga- 
tion room.  The  room  was  bare,  except  for  a  table  and 
four  cl)air8.  He  was  left  alone,  apparently  without 
handcuffs,  for  some  minutes  while  the  officers  obtained 
tM^  file  on  the  Corpus  homicide.  They  returned  with 
ipie  file,  sat  down  at  the  table,  one  acrcss  from  Brown 
and  the  other  to  his  left,  and  spread  the  file  on  the  table 
in  front  of  him.    App.  19.   • 

The  officers  warned  Brown  of  his  rights  under 
Miranda.'  Ibid.  They"then  informed  him  that  they 
knew  of  an  incident  that  had  occurred  in  a  poolroom  on 
May  5,  when  Brown,  angry  at  having  been  cheated  at 
dice,  fired  a  shot  from  a  revolver  into  the  ceiling.  Brown 
answered,  "Oh,  you  know  about  that."  Id.,  at  20.  Lenz 
informed  \t'un  that  a  bullet  had  been  obtained  from  tlie 
ceiling  of  the  poolroom  and  had  been  taken  to  the  crime 
laboratory  to  be  compared  with  bullets  taken  from  Cor- 
pus' body.'  Ibid.  Brown  responded,  "Oh,  you  know 
that,  too."  Id.,  at  20-21.  At  this  point — it  was  about 
8:45  p.  m. — Lenz  asked  Brown  whether  he  wanted  to 
talk  about  the  Corpus  homicide.  Petitioner  an.swered 
that  he  did.  For  the  next  20  to  25  minutes  Brown 
answered  questions  put  to  him  by  Nolan,  as  Lenz  typed, 
/d..  at  21,  23. 

This  questioning  produced  a  two-p,ige  statement  in 
which  Brown  acknowledged  that  he  and  a  man  named 
Jimmy  Claggett  visited  Corpus  on  the  evening  of  May  6; 
that  the  three  for  some  time  sat  drinking  and  smoking 
marijuana;  that  Claggett  ordered  him  at  gunpoint  to 
bind  Corpus'  hands  and  feet  with  cord  from  the  head- 
phone of  a  stereo  set;  and  that  Claggett,  using  a  .3S 
caliber  revolver  sold  to  him  by  Brown,  shot  Corpus  three 
times  through  a  pillow.  The  statement  was  signed  by 
Brown.    Id.,  at  9,  38. 

About  9:30  p.  m.  the  two  detectives  and  Brown  left  the 
station  house  to  look  for  Claggett  in  an  area  of  Chicago 
Browq  knew  him  to  frequent  They  made  a  tour  of  that 
area  but  did  not  locate  their  quarry.  They  then  went 
to  police  headquarters  where  they  endeavored,  without 
success,  to  obtain  a  [ihotograph  of  Claggett.    Tliey  re- 


sumed their  search— it  was  now  about  11  p.  m. — and  they 
finally  observed  Claggett  crossing  at  an  intersection. 
Lenz  and  Nolan  arrested  him.  All  four,  the  two  detec- 
tives and  the  two  arrested  men,  returned  to  the  Maxwell 
Street  station  about  12:l,'i  a.  m.    Id.,  at  39.  •'• 

Brown  was  again  placed  in  the  interrogation  room. 
He  was  given  coffee  and  was  left  alone,  for  the  most  part, 
until  2  a.  m.  when  Assistant  State's  Attorney  Crilly 
arrived. 

Crilly,  too,  informed  Brown  of  his  Miranda  rights. 
After  a  half  hour's  conversation,  a  court  reporter  ap- 
peared. Once  again  the  Miranda  warnings  were  given: 
"I  read  him  the  card."  Id.,  at  30.  Crilly  told  him  that 
he  "was  sure  he  would  be  charged  with  murder."  Id.,  at 
32.  Brown  gave  a  second  statement,  providing  a  factual 
account  of  the  murder  substantially  in  accord  with  his 
first  statement,  but  containing  factual  inaccuracies  with 
respect  to  his  personal  background.*  When  the  state- 
ment was  completed,  at  about  3  a.  m..  Brown  refused  to 
sign  it.  Id.,  at  57.  An  hour  later  he  made  a  phone  call 
to  his  mother.  At  9:30  that  morning,  about  14  hours 
after  his  arrest,  he  was  taken  before  a  magistrate. 

On  June  20  Brown  and  Claggett  were  jointly  indicted 
by  a  Cook  County  grand  jury  for  Corpus'  murder.  Prior 
to  trial,  petitioner  moved  to  suppress  the  two  statements 
he  had  made.  He  alleged  that  his  arrest  and  detention 
had  been  illegtJ  and  that  the  statements  were  taken  from 
him  in  violation  of  his  constitutional  rights.  After  a 
hearing,  the  motion  was  denied.     Rec.  46. 

The  case  proceeded  to  trial.  The  State  introduced 
evidence  of  both  statements.  Officer  Nolan  testified  as 
to  the  contents  of  the  first,  App.  89-92,  but  the  writing 
itself  was  not  placed  in  evidence.  The  second  statement 
was  introduced  and  was  read  to  the  jury  in  full.  Trans. 
509-528.  Brown  was  23  at  the  time  of  the  trial.  Id., 
at  543. 

The  Jury  found  petitioner  guilty  of  murder.  Rec.  80. 
He  was  sentenced  to  imprisonment  for  not  less  than  15 
years  nor  more  than  30  years.    Id.,  at  83. 

On  appeal,  the  Supreme  Court  of  Illinois  affirmed  the 
judgment  of  conviction.  56  III.  2d  312,  307  N.  E.  2d 
356  (1974).  The  court  refused  to  accept  the  State's 
argument  that  Brown's  arrest  was  lawful.  "Upon  re- 
view of  the  record,  we  conclude  that  the  testimony  fails 
to  show  that  at  the  time  of  his  apprehension  there  was 
probable  cause  for  defendant's  arrest,  [and]  that  his 
arrest  was,  therefore,  unlawful."  56  III.  2d,  at  315,  307 
N.  E.  2d,  at  357.  But  it  went  on  to  hold  in  two  signifi- 
cant and  unembellished  sentences: 

"(W]c  conclude   that  the  giving  of  the  Miranda 
warnings,  in  the  first  instance  by  the  police  officer 


'There  is  do  assertion  here  that  he  did  not  understand  those 
rights 

•  It  waa  stipulated  at  the  trial  that  if  expert  testimony  were 
taken,  it  would  be  to  the  effect  that  the  bullet  eventually  was  ascer- 
tained to  be  a  "wiped  bullet."  that  is.  that  its  sides  were  "clean  and 
therefore  it  was  not  ballistically  comparable  to  any  other  bullets, 
specifically  the  bulleta  taken  from  the  body  of  the  deceased.  Roger 
Corpus."    Trans  543. 


*  In  response  to  questions  from  Mr.  Crilly,  Brown  stated  that  he 
was  employed  at  E.  I.  Guffman  Company  in  Niles.  Illinois,  and  that 
he  w.is  a  pun^.h  press  o|ierat<ir.  .\pp.  97,  whereas  he  later  conceded 
that  he  worked  at  Arnold  Schwinn  Bicycle  Company  and  had  never 
worked  at  any  other  place.  Id .  at  63.  He  also  remarked  in  the 
Crilly  statement  that  he  had  completed  three  years  of  high  school, 
id.,  at  96,  whereas  later  he  conceded  that  he  "never  went  to  high 
school."    Id.,  at  58. 
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and  in  the  second  by  the  assistant  State's  Attorney, 
served  to  break,  the  causal  connection  between  the 
illegal  arrest  and  the  giving  of  the  statements,  and 
that  defendant's  act  in  making  the  statements  was 
'sufficiently  an  act  of  free  will  to  purge  the  primary 
taint  of  the  unlawful  invasion'  ( Wong  Sun  v.  United 
Stales,  371  U.  S.  471,  at  486).  We  hold,  therefore, 
that  the  circuit  court  did  not  err  in  admitting  the 
,  •  statements  into  evidence."    Id.,  at  317;  307  N.  E. 

2d,  at  358. 
Aside  from  its  reliance  upon  the  presence  of  the  Miranda 
warnings,  no  specific  aspect  of  the  record  or  of  the  cir- 
cuipstance»  was  cited  by  the  court  in  support  of  its  con- 
tusion. The  court,  in  other  words,  appears  to  have  held 
Oiat  the  Miranda  warnings  in  and  of  themselves  broke 
the  causal  chain  so  that  any  subsequent  statement,  even 
one  induced  by  the  continuing  effects  of  unconstitutional 
custody,  was  admissible  so  long  as,  in  the  traditional 
sense,  it  was  voluntary  and  not  coerced  in  violation  of 
the  Fifth  and  Fourteenth  Amendments. 

Because  of  our  concern  about  the  implication  of  our 
holding  in  Wong  Sun  v.  United  States,  371  U.  S.  471 
(1963),  to  the  facts  of  Brown's  case,  we  granted  cer- 
tiorari.   419  U.  S.  894  ( 1974) . 

II 
In  Wong  Sun,  the  Court  pronounced  the  principles  to 
be  applied  where  the  issue  is  whether  statements  and 
other  evidence  obtained  after  an  illegal  arrest  or  search 
should  be  excluded.  In  that  case,  federal  agents  elicited 
an  oral  statement  from  defendant  Toy  after  forcing  entry 
at  6  a.  m.  into  his  laundry  at  the  back  of  which  he  had  his 
living  quarters.  The  agents  had  followed  Toy  down  the 
hall  to  the  bedroom  and  there  had  placed  him  under 
arrest.  The  Court  of  Appeals  found  that  there  was  no 
probable  cause  for  the  arrest.  This  Court  concluded 
that  that  finding  was  "amply  justifi^  1  by  the  facts  clearly 
shown  on  this  record."  371  U.  S.,  at  479.  Toy's  state- 
ment, which  bore  upon  his  participation  in  the  sale  of 
narcotics,  led  the  agents  to  question  another  person, 
Johnny  Yee,  who  actually  possessed  narcotics.  Yee 
stated  that  heroin  had  been  brought  to  him  earlier  by 
Toy  and  another  Chinese  known  to  him  only  as  "Sea 
Dog."  Under  questioning,  Toy  said  that  "Sea  Dog"  was 
Wong  Sun.  Toy  led  agents  to  a  multifamily  dwelling 
where,  he  said,  Wong  Sun  lived.  Gaining  admittance 
to  the  building  through  a  bell  and  buzzer,  the  agents 
climbed  the  stairs  and  entered  the  apartment.  One  went 
jpto  the  back  room  and  brought  Wong  Sun  out  in  hand- 
cuffs. After  arraignment,  Wong  Sun  was  released  on  his 
own  recognizance.  Several  days  later,  he  returned  vol- 
untarily to  give  an  unsigned  confession. 

This  Court  ruled  that  Toy's  declarations  and  the  con- 
traband taken  from  Yee  were  the  fruits  of  the  agents' 
illegal  action  and  should  not  have  been  admitted  as  evi- 
dence against  Toy.  Id.,  at  484-488.  It  held  that  the 
statement  did  not  result  from  "an  intervening  independ- 
.  ent  act  of  a  free  will,"  and  that  it  was  not  "sufficiently 


an  act  of  free  will  to  purge  the  primary  taint  of  the 
unlawful  invasion."  /d.,  at  486.  With  respect  to  Wong 
Sun's  confession,  however,  the  Court  held  that  in  the 
light  of  his  lawful  arraignment  and  release  on  his  own- 
recognizance,  and  of  his  return  voluntarily  several  dajfs 
later  to  make  the  statement,  the  connection  between  his 
unlawful  arrest  and  the  statement  "had  'become  so  atten- 
uated as  to  dissipate  the  taint.'  Nardone  v.  United 
States,  308  U.  S.  338,  341."  Id.,  at  491.  The  Court 
said: 

"We  need  not  hold  that  all  evidence  is  'fruit  of  the 
poisonous  tree'  simply  because  it  would  not  have 
come  to  light  but  for  the  illegal  actions  of  the  police. 
Rather,  the  more  apt  question  in  such '  a  case  is 
'whether,  granting  establishment  of  the  primary  il- 
legality, the  evidence  to  which  instant  objection  is 
made  has  been  come  at  by  exploitation  of  that  ille- 
gality or  instead  by  means  sufficiently  distinguish- 
able to  be  purged  of  the  primary  taint.'    Maguire, 
Evidence  of  Guilt,  221  (1959)."    Id.,  at  487-488. 
The  exclusionary  rule  thus  was  applied  in  Wong  Sun 
primarily  to  protect  Fourth  Amendment  rights.     Protec- 
tion of  the  Fifth  Amendment  ri^ht  against  self-incrimi- 
nation was  not  the  Court's  paramount  concern  there. 
To  the  extent  that  the  question  whether  Toy's  state- 
ment was  voluntary  was  considered,  it  was  only  to  judge 
whether  it  "was  sufficiently  an  act  of  free  will  to  purge 
the  primary  taint  of  the  unlawful  invasion."    371  U.  S.^ 
at  486  (emphasis  added). 

The  Court  in  Wong  .Sun,  as  is  customary,  emphasized 
that  application  of  tlic  exclusionary  rule  on  Toy's 
behalf  protected  Fourth  Amendment  guarantees  in  two- 
respects:  "in  terms  of  deterring  lawless  conduct  by  fed- 
eral officers,"  and  by  "closing  the  doors  of  the  federal 
courts  to  any  use  of  evidence  unconstitutionally  ob- 
tained." 371  U.  S.,  at  486.  These  considerations  of 
deterrence  and  of  judicial  integrity,  by  now,  have  become 
rather  commonpla"^  in   the  Court's  cases.    See,  e.  g.,. 

United  States  v.  Peltier.  U.  S.  ,  ■ —  (1975); 

United  States  v.  Cala,>dra.  414  U.  S.  338,  347  (1974); 
Terry  v.  Ohio,  392  U.  S  1,  12-13,  28-29  (1968).  "The- 
rule  is  calculated  to  prevent,  not  to  repair.  Its  purpose 
is  to  deter — to  compel  respect  for  the  constitutional 
guarantee  in  the  only  effectively  available  way — by  re- 
moving the  incentive  to  disregard  it."  Elkins  v.  United 
States,  364  U.  S.  206,  217  (1960).  But  "[djespite  ito 
broad  deterrent  purpose,  the  exclusionary  rule  has  never- 
been  interpreted  to  proscribe  the  use  of  illegally  seized 
evidence  in  all  proceedings  or  against  all  persona" 
United  States  v.  CaUindra,  414  U.  S.,  at  348.  See  also- 
Michigan  v.  Tucker,  417  V.  S.  433,  446-447  (1974).* 


•  Member  of  the  Court  on  occasion  have  indicated  disenchant- 
ment with  he  rale  See,  e  g,  CooUdge  v.  New  Hampshire,  403 
U  S.  443,  190,  492,  493,  510  (1971)  (concurring  and  difsenting 
opinions);  Bivens  v.  Six  Unknown  Federal  Narcolkt  Agent;  403 
U.  S  388,  -411  (1971)  (dissenting  opinion).  Its  efficacy  has  beeL 
subject  to  some  dispute  United  Statet  v.  Calandra,  414  U.  S,  338, 
348  n  5  (1974).  See  Elkim  v.  United  States,  364  U.  8.  206,  218. 
(1960). 
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III 

The  Illinois  courts  refrained  from  resolving  the  ques- 
tion, as  apt  here  as  it  was  in  Wong  Sun,  whether  Brown's 
statements  were  obtained  by  exploitation  of  the  illegality 
of  his  arrest.  They  assumed  that  the  Mirgnda  warnings, 
by  fhemselves,  assured  that  the  statements  (verbal  acts, 
as  contrasted  with  physical  evidence)  were  of  sufficient 
free  will  as  to  purge  the  primary  taint  of  the  unlawful 
arrest.     Wtyng  Sun,  of  course,  preceded  Miranda. 

This  Court  has  described  the  Miranda  warnings  as  a 
"prophylactic  rule,"  Michigan  v.  Payne,  412  U.  S.  47,  53 
(1973),  and  as  a  "procedural  safeguard,"  Miranda  v. 
Arizona,  384  U.  S.,  at  457,  478,  employed  to  protect  Fifth 
Amendment  rights  against  "the  compulsion  inherent  in 
custodial  surroundings."  Id.,  at  458.  The  function  of 
the  warnings  relates  to  the  Fifth  .Amendment's  guaran- 
tee against  coerced  self-incrimination,  and  the  exclusion 
of  a  statement  made  in  the  absence  of  the  warnings,  it 
is  said,  serves  to  d?ter  the  taking  of  an  incriminating 
statement  without  first  informing  the  individual  of  his 
Fifth  Amendment  rights. 

Although,  almost  90  years  ago,  the  Court  observed 
that  the  Fifth  Amendment  is  in  "intimate  relation" 
with  the  Fourth,  Boyd  v.  Vnited  States,  116  U.  S.  616, 
633  (1886),  the  Miranda  warnings  thus  far  have  not  been 
regarded  as  a  means  either  of  remedying  or  deterring 
violations  of  Fourth  Amendment  rights.  Frequently,  as 
here,  rights  under  the  two  Amendments  may  appear  to 
coalesce  since  "the  'unreasonable  searches  and  seizures' 
condemned  in  the  Fourth  Amendment  are  almost  always 
made  for  the  purpose  of  compelling  a  man  to  give  evi- 
dence against  himself,  which  in  criminal  cases  is  con- 
demned in  the  Fifth  Amendment."  Itnd.;  see  Mapp  v. 
Ohio,  367  U.  S.,  at  646  n.  5.  The  exclusionary  rule, 
however,  when  utilized  to  effectuate  the  Fourth  Amend- 
ment, serves  interests  and  policies  that  are  distinct  from 
those  it  serves  under  the  Fifth.  It  is  directed  at  all 
unlawful  searches  and  seizures,  and  not  merely  those 
that  happen  to  produce  incriminating  material  or  testi- 
mony as  fruits.  In  short,  exclusion  of  a  confession  made 
without  Miranda  warnings  might  be  regarded  as  neces- 
sary to  effectuate  the  Fifth  Amendment,  but  it  would 
not  be  sufficient  fully  to  protect  the  Fourth.  Miranda 
warnings,  and  the  exclusion  of  a  confession  made  with- 
out them,  do  not  alone  sufficiently  deter  a  Fourth 
Amendment  violation." 

Thus,  even  if  the  statements  in  this  case  were  found 
to  be  voluntary  under  the  Fifth  Amendment,  the  Fourth 
Amendment  issue  remains.  In  order  for  the  causal 
chain,  between  the  illegal  arrest  and  the  statements  made 
subsequent  thereto,  to  be  broken,  Wong  Sun  requires  not 
merely  that  the  statement  meet  the  Fifth  Amendment 
standard  of  voluntariness  but  that  it  be  "sufficiently  an 
act  of  free  will  to  purge  the  primary  taint."    371  U.  S., 

•  The  Uirtrnda  wtmiogs  in  no  way  inform  a  person  of  his  Fourth 
AmendnMBt-rightt,  inrluding  his  right  to  be  released  from  unlawful 
custody  following  an  arrest  made  without  a  warrant  or  without 
probable  cause. 


at  486.  Wong  Sun  thus  mandates  consideration  of  a 
statement's  admissibility  in  light  of  the  distinct  policiee 
and  interests  of  the  Fourth  Amendment. 

If  Miranda  warnings,  by  themselves,  were  held  to 
attenuate  the  taint  of  an  unconstitutional  arrest,  regard- 
less of  how  wanton  and  purposeful  the  Fourth  Amend- 
ment violation,  the  effect  of  the  exclusionary  rule  would 
be  substantially  diluted.  See  Dot;^«  v.  Mississippi,  394 
U.  S.  721,  726-727  (1969).  Arrests  made  without  war- 
rant or  without  probable  cause,  for  questioning  or 
"investigation,"  would  be  encouraged  by  the  knowledge 
that  evidence  derived  therefrom  hopefully  could  be  made 
admissible  at  trial  by  the  simple  expedient  of  giving 
Miranda  warnings.'  Any  incentive  to  avoid  Fourth 
Amendment  violations  would  be  eviscerated  by  making 
the  warnings,  in  effect,  a  "cure-all,"  and  the  constitutional 
guarantee  against  unlawful  searches  and  seizures  could 
be  said  to  be  reduced  to  "a  form  of  words."  See  Mapp 
v.  0/iio,  367  U.  S.,  at  648. 

It  is  entirely  possible,  of  course,  as  the  State  here 
argues,  that  persons  arrested  illegally  frequently  may 
decide  to  confess  as  an  act  of  free  will  unaffected  by 
the  initial  illegality.  But  the  Miranda  warnings,  alone 
and  per  se,  cannot  always  make  the  act  sufficiently  a 
product  of  free  will  to  break,  for  Fourth  Amendment 
purposes,  the  causal  connection  between  the  illegality 
and  the  confession.  They  cannot  assure  in  every  case 
that  the  Fourth  Amendment  violation  has  not  been  un- 
duly exploited.  See  Westover  v.  United  States,  384 
U.S.  436,  496-497  (1966).  , 

While  we  therefore  reject  the  per  se  rule  which  tbe 
Illinois  courts  appear  to  have  accepted,  we  also  decline 
to  adopt  any  alternative  per  se  or  "but  for"  nile.  The 
petitioner  himself  professes  not  to  demand  so  much. 
Tr.  of  Oral  Arg.  12,  45,  47.  The  question  whether  a 
confession  is  the  product  of  a  free  will  under  Wong  Sun 
miJst  be  answered  on  the  facts  of  each  case.  No  single 
fart  is  dispositive.  The  workings  of  the  human  mind 
are  too  complex,  and  the  possibilities  of  misconduct  too 
diverse,  to  permit  protection  of  the  Fourth  Amendment 
to  turn  on  such  a  talismanic  test.  The  Miranda  warn- 
ings are  an  important  factor,  to  be  sure,  in  determining 
whether  the  confession  is  obtained  by  exploitation  of  an 
illegal  arrest.  But  they  are  not  the  only  factor  to  be 
considered.    The  temporal  proximity  of  the  arrest  and 


'A  ^reat  majority  of  the  comnMntaton  hare  tabti  the  maa 
position.  See,  e.  g.,  Pitler,  "The  Fniit  of  the  Poisonoua  Tree"  Re- 
vi?itpd  and  Shepardized,  56  Cal.  L  Rev.  579,  603-804  (1968); 
Ruflin,  Out  on  a  Limb  of  the  Poisonous  Tree:  The  Tainted  Witness 
15  U.  C.  L  A  L  Rev  32,  70  (1967) ;  Comment,  1  Fla.  8t  L  Rev! 
533,  539-540  (1973);  Note,  Admissibilhy  of  Confessions  Made  Sub- 
sequent to  an  Illegal  Arrest :  Wong  Sun  v.  United  SUtes  Revisited 
61  J  Crim.  L.  207,  212  n  58  (1970);  Note,  Scope  of  Taint  UndCT 
the  Ex  lusionary  Rule  of  the  Fifth  Amendment  Privilege  Agaiiist 
Self-Inrrimination,  114  Penn.  L.  Rev.  S70,  574  (1968).  But  see 
Comme.it,  Voluntary  Incriminating  Statements  Made  Subsequent 
to  an  Illegal  Arrest— A  Proposed  Modification  of  the  Exclusionary 
Rule,  71  Dick  L  Rev.  573,  682-583  (1967) 
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the  confession,*  the  presence  of  intervening  circum- 
stances, see  Johnson  v.  Louisiana,  406  V.  S.  356,  365 
(1972),  and,  particularly,  the  purpose  and  flagrancy  of 
.the  official  miaoonduct"  are  all  relevant.  See  Wong  Sun 
V.  United  States,  371  U.  S.,  at  491.  The  voluntapness 
of  the  statement  is  a  threshold  requirement.  Cf.  18 
U.  S.  C.  §  3501.  And  the  burden  of  showing  admissibility 
rests,  of  course,  on  the  prosecution."" 

IV 

Although  the  Illinois  courts  failed  to  undertake  the 
inquiry  mandated  by  Wong  Sun  to  evaluate  the  circum- 
etancea  of  this  case  in  the  light  of  the  policy  served  by 
the  Ixclusionary  rule,  the  trial  resulted  in  a  record  of 
omjSiy  sufficient  detail  and  depth  from  which  the  deter- 
mination may  be  made.  We  therefore  decline  the  sug- 
gestion of  the  United  States,  as  amicus  curiae,  see 
Morales  v.  New  York,  396  U.  S.  102  (1969),  to  remand 
the  case  for  further  factual  Endings.  We  conclude  that 
the  State  failed  to  sustain  the  burden  of  showing  tliat 
the  evidence.in  question  was  admissible  under  Woiig  Sun. 

Brown's  first  statement  was  separated  from  his  illegal 
arrest  by  less  than  two  hours,  and  there  was  no  inter- 
vening event  of  significance  whatsoever.  In  its  essen- 
tials, his  situation  is  remarkably  like  that  of  James  Wah 
Toy  in  Wong  Sun."  We  could  hold  Brown's  first  state- 
ment admissible  only  if  we  overrule  Wong  Sun.  We 
decline  to  do  so.  And  the  second  statement  was  clearly 
the  result  and  the  fruit  of  the  first."' 

The  illegality  here,  moreover,  had  a  quality  of  pur- 
posefulness.  The  impropriety  of  the  arrest  was  obvious; 
awareness  of  that  fact  was  virtually  conceded  by  the  two 
detectives  when  they  repeatedly  acknowledged,  in  their 
testimony,  that  the  purpose  of  their  action  was  "for 
investigation"  or  for  "questioning."  "    App.  35,  43,  78. 

•See  VniUd  Stata  v.  Otren,  492  F  2d  1100,  1107  (CAS),  cort 
denied,  419  U.  8.  965  (1974);  Hale  v.  Henderson,  485  F.  2d  26fi, 
267-269  (CA6  1973),  cert,  denied,  415  U.  S  930  (1974);  United 
Statet  V.  Fallm,  457  F.  2d  15,  19-20  (CAIO  1972);  Leonard  v 
Vniled  Stata,  391  F.  2d  537,  638  (CA9  1968) ;  Commmweahh  ol 
Pennsylvania  v.  Maroney,  347  F.  2d  22,  29  (CA3  1965). 

•See  United  States  v  Edmons,  432  F  2d  577  (CA2  1970).  See 
also,  United  Statet,  ex  rel.  Gockley  v.  Myers,  450  F.  2d  232,  236 
(CA3  1971),  cert,  denied.  404  U  S  1063  (1972);  United  State)  v 
Kilgen,  445  F.  2d  287,  289  (CA5  1971). 

"Our  approach  relies  heavily,  but  not  excessively,  on  the  "lenrn- 
iDg,  good  aenfie,  fairaesa  and  courage  of  federal  trial  judges."  Nar- 
done  V.  United  Statet,  308  U.  S.  338,  342  (1939). 

**The  aituation  here  is  thus  in  dramatic  contrast  to  that  of 
Wong  Sun  himaelf.  Wong  Sun's  confession,  which  the  Court  held 
adrai^aible,  came  several  days  after  the  illegality,  and  was  preceded 
by  a  lawful  arraignment  and  a  release, from  custody  on  his  own 
recognizance.    Wong  Sun  v.  United  States,  371  U.  S,,  at  491. 

^'  The  fact  that  Brown  had  made  one  statement,  believed  by 
him  to  be  admissible,  and  his  cooperation  with  the  arresting  and 
interrogating  officers  in  the  search  for  Claggett,  with  his  anlicipa- 
.  tion  for  leniency,  bolstered  the  pressures  for  him  to  give  the  second, 
or  at  least  vitiated  any  incentive  on  his  part  to  avoid  gelf-incrimina- 
■'-.tion.    Cf.  Pahy  T.  Connecticut,  375  U.  S.  85  (1963). 

'•Officer  Lens  had  been  a  member  of  the  Chicago  poUce  force 
lor  14  yeara  and  a  detective  for  12  years.  App.  6.  OtRcer  Nolan 
vluid  b«en  a  detective  on  the  force  for  5Vi  years.     Id.,  at  87. 


SI ,  83.  88.  89,  94.  The  arrest,  both  in  design  and  in  ex- 
ecution, was  investigatory.  The  defectives  embarked 
upon  this  expedition  for  evidence  in  the  hope  that  some- 
thing might  turn  up.  The  manner  in  which  Brown's 
arrest  was  effected  gives  the  appearance  of  having  been 
calculated  to  cause  surprise,  fright,  and  confusion. 

We  emphasize  that  our  holding  is  a  limited  one.  We 
decide  only  that  the  Illinois  courts  were  in  error  in 
assuming  that  the  Miranda  warnings,  by  themselves, 
under  Wong  Sun  always  purge  the  taint  of  an  illegal 
arrest. 

The  judgment  of  the  Supreme  Court  of  Illinois  is 
reversed  and  the  case  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

It  is  so  ordered. 


Mr.  Jusitce  White,  concurring  in  the  judgment. 

Insofar  as  the  Court  holds  (1)  that  despite  Miranda 
warnings  the  Fourth  and  Fourteenth  Amendments  re- 
quire the  exclusion  from  evidence  of  statements  obtained 
as  the  fruit  of  an  arrest  which  the  arresting  officers  knew 
or  should  have  known  was  without  probable  cause  and 
unconstitutional,  and  (2)  that  the  statements  obtained  in 
this  case  were  in  this  category,  I  am  in  agreement  and 
therefore  concur  in  the  judgment. 


Mr.  Justice  Powell,  with  whom  Mr.  Justice  Rehn- 
QliST  joins,  concurring  in  part. 

I  join  the  Court  insofar  a.s  it  holds  that  the  per  se 
rule  adopted  by  the  Illinois  Supreme  Court  for  deter- 
mining the  admissibility  of  petitioner's  two  statements 
inadequately  accommodates  the  diverse  interests  under- 
lying the  Fourth  Aniendnient  exclusionary  rule.  I 
would,  however,  remand  tlie  case  for  reconsideration 
under  the  general  standards  articulated  in  the  Court's 
opinion  and  elaborated  herein. 


The  issue  presented  in  this  case  turns  on  proper  appli- 
cation of  thr  policies  underlying  the  Fourth  .\inendnient 
exclusionary  rule,  not  on  the  Fifth  Amendment  or  the 
proijhylaxis  idded  to  that  guarantee  by  Miranda  v. 
Arizona,  384  U.  S.  436  (1066). •  The  Court  recognized 
in  Wong  Sun  v.  United  Slates.  371  U.  S.  471  (1963), 
that  the  Fourth  Amendment  exclusionary  rule  applies 
to  statements  obtained  following  an  illegal  arrest  just 
as  it  does  to  tangible  evidence  seized  in  a  similar  manner 
or  obtained  imrsiiant  to  .an  otherwise  illegal  search  and 
seizure.  Wo/,g  Sun  stpiarely  rejected,  however,  the  sug- 
gestion that  the  admissibility  of  statements  so  obtained 

'  Each  of  these  guarantees  provides  an  independent  ground  for 
suppression  of  statements  .ind  thus  may  make  it  unneccsaarj-  in 
many  cases  to  conduct  the  inquirv  mandated  by  Wong  Sun  v. 
United  Stales,  371  U.  S.  471  (1963) 
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should  be  governed  by  a  simple  "but  for"  test  that 
would  render  inadmissible  all  statements  given  subse- 
~quent  to  an  illegal  arrest.  Id.,  at  487-488.  In  a  similar 
manner,  the  Court  today  refrains  from  according  disposi- 
tive weight  to  the  single  factor  of  Miranda  warnings.  I 
agree  with  e»ch  holding.  Neither  of  the  rejected  ex- 
tremes Adequately  recognizes  the  competing  considera- 
tions involved  in  a  determination  to  exclude  evidence 
after  finding  that  official  possession  of  that  evidence  was 
to  some  degree  caused  by  a  violation  of  the  Fourth 
Amendment. 

On  this  record.  I  cannot  conclude  as  readily  as  the 
Court  that  admission  of  the  statements  here  at  issue 

rd  constitute  an  effective  overruling  of  Wo7>g  Sun. 
ante,  at  14.  Although  Wong  Sun  establishes  the 
parameters  within  which  this  case  must  be  decided,  the 
incompleteness  of  the  record  leaves  me  uncertain  that 
it  compels  the  exclusion  of  petitioner's  statements.  The 
statements  at  issue  in  liiong  Sun  were  on  the  temporal 
extremes  in  relation  to  the  illegal  arrest.  Cf.  Col- 
lins v.  Beta,  348  F.  2d  823.  832.  834-836  (CAS  1965) 
(Friendly,  J.,  concurring).  Toy's  statement  was  ob- 
tained immediately  after  his  pursuit  and  arrest  by  six 
agents.  It  appears  to  have  been  a  spontaneous  response 
to  a  question  put  to  him  in  the  frenzy  of  that  event. 
and  there  is  no  indication  that  the  agents  made  any 
attempt  to  inform  him  of  his  right  to  remain  silent. 
Wong  Sun'g  statement,  by  contrast,  was  not  given  until 
after  he  was  arraigned  and  released  on  his  own  recog- 
nizance. Wong  Sun  voluntarily  returned  to  the  station 
a  few  days  after  the  arrest  for  questioning.  His  state- 
ment was  preceded  by  an  official  n.irning  of  his  right 
to  remain  silent  and  to  have  counsel  if  he  desired.^  The 
Court  rejected  the  Government's  assertion  that  Toy's 
statement  resulted  from  an  independent  act  of  free  will 
sufficient  to  purge  the  consequences  of  the  illegal  arrest. 
Wong  Sun's  statement,  however,  was  deemed  admissible. 
Given  the  circumstances  in  which  Wong  Sun's  statement 
was  obtained,  the  Court  concluded  that  "the  connection 
between  the  arrest  and  the  statement  had  "become  so 
attenuated  as  to  dissipate  the  taint.' "    Id.,  at  491. 

Like  most  cases  in  which  the  adniis.sibility  of  state- 
ments obtained  subsequent  to  an  illegal  arrest  is  con- 
tested, this  case  concerns  statements  more  removed  than 
that  of  Toy  from  the  time  and  circumstances  of  the 
illegal  arrest.  Petitioner  made  his  first  statement  some 
two  hours  following  his  arrest,  after  he  had  been  given 
Miranda  warnings.  The  Court  is  correct  in  noting  that 
no  other  significant  intervening  event  altered  the  rela- 
ttonship  established  between  petitioner  and  the  officers 
by  the  illegal  arrest.     But  the  Court's  conclusion  that 


-Toy  gave  a  secoDd  statement  under  rircumatanoes  similar  to 
thoee  in  Wong  Stm's  case.  The  Court  did  not,  however,  rule  as 
to  the  admisaibility  of  this  statement,  finding  instead  that  it  lacked 
corroboration  and  was  therefore  insufficient  to  support  Toy's 
conviction.  Wong  Swi  v.  United  States,  gupra,  371  U.  S.,  at 
488-491. 


admission  of  this  statement  could  be  allowed  only  by 
overruling  Won^  Sun  rests  either  on  an  overly  restrictive 
interpretation  of  the  attenuation  doctrine,  to  which  I 
cannot  ascribe,  or  on  its  view  that  the  arrest  was  made 
for  investigator}'  purposes,  a  factual  determination  that 
I  think  more  appropriately  should  have  been  left  for  de- 
cision in  the  first  instance  by  the  state  courts. 

B 

The  Court's  rejection  in  Wong  Sun  of  a  "but  for"  test, 
reaffirmed  today,  ante,  at  12,  recognizes  that  in  some 
circumstances  strict  adherence  to  the  Fourth  Amend- 
ment exclusionary  rule  imposes  greater  cost  on  the  legiti- 
mate demands  of  law  onforcejnent  than  can  be  justified 
by  the  rule's  deterrent  purposes.  The  notion  of  the 
"dissipation  of  the  taint "  attempts  to  mark  the  point  at 
which  the  detrimental  consequences  of  illegal  police 
action  become  so  attenuated  that  the  deterrent  effect  of 
the  exclusionary  rule  no  longer  justifies  its  cost.  Appli- 
cation of  the  Wong  Sun  doctrine  will  generate  fact- 
specific  cases  bearing  distinct  differences  as  well  as  simi- 
larities, and  the  question  of  attenuation  inevitably  is 
largely  a  matter  of  degree.  The  Court  today  identifies 
the  general  factors  that  the  trial  court  must  consider  in 
making  this  determination  I  think  it  appropriate,  how- 
ever, to  attempt  to  articulate  the  possible  relationships 
of  those  factors  in  particular,  broad  categories  of  cases. 

All  Fourth  Amendment  violations  are,  by  constitu- 
tional definition,  "unreasonable."  There  are,  however, 
significant  practical  differences  that  distinguish  among 
violatioiis.  differences  that  measurably  assist  in  identi- 
fying the  kinds  of  cases  in  which  disqualifying  the  evi- 
dence is  likely  to  serve  the  deterrent  purposes  of  the 
exclusionary  rule.  Cf.  United  States  v.  Calandra,  414 
U.  S.  338.  347-348  (1074);  Schneckloth  v.  Bustamonte, 
412  U.  S.  218,  250  (Powell,  J.,  concurring).  In  my 
view,  the  point  at  which  the  taint  can  be  said  to  have 
dissipated  should  be  related,  in  the  absence  of  other  con- 
trolling circumstances,  to  the  nature  of  that  taint. 

That  police  have  not  succeeded  in  coercing  the  ac- 
cused's confession  through  willful  or  negligent  misuse 
of  the  power  of  arrest  does  not  remove  the  fact  that  they 
may  have  tried.  The  impermissibility  of  the  attempt, 
and  the  extent  to  which  such  attempts  can  be  deterred  by 
the  use  of  the  exclusionary  rule,  are  of  primary  relevance 
in  determining  whether  exclusion  is  an  appropriate  rem- 
edy. The  basic  pur|)Ose  of  the  rule,  briefly  stated, 
is  to  remove  possible  motivations  for  illegal  arrests. 
Given  this  purpose  the  notion  of  voluntariness  has  prac- 
tical value  in  deciding  whether  the  rule  should  apply 
to  statements  removed  from  the  immediate  circum- 
stances of  the  illegal  arrest.  If  an  illegal  arrest  merely 
provides  the  occasion  of  initial  contact  between  the  po- 
lice and  the  accused,  and  because  of  time  or  other  inter- 
vening factors  the  accuseds  eventual  statement  is  the 
product  of  his  own  reflection  and  free  will,  application  of 
the  exclusionary  rule  can  serve  little  purpose:  the  police 
normally  will  not  make  an  illegal  arrest  in  the  hope  of 
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eventually  obtaining  such  a  truly  volunteered  statement. 
In  a  similar  manner,  the  role  of  the  Miranda  warnings 
inthe  Wotig  Sun  inquiry  is  indirect.  To  the  extent  that 
they  dissipate  the  psychological  pressures  of  custodial 
intemogation,  Miranda  warnings  serve  to  assure  that  the 
accused's  decision  to  make  a  statement  has  be^  rela- 
tively unaffected  by  the  preceding  illegal  arrest.  Cor- 
respondingly, to  the  extent  that  the  police  perceive 
Miranda  warnings  to  have  this  equalizing  potential,  their 
motivation  to  abuse  the  power  of  arrest  is  diminished. 
Bearing  these  considerations  in  mind,  and  recognizing 
that  the  deterrent  value  of  the  Fourth  Amendment  ex- 
clusionary rule  is  limited  to  certain  kinds  of  police 
coi^oct,  the  following  general  categories  can  be 
idoitified. 

Those  most  readily  identifiable  are  on  the  extremes: 
the  flagrantly  abusive  violation  of  Fourth  Amendment 
rights,  on  the  one  hand,  and  "technical"  Fourth  Amend- 
ment violations,  on  the  qjher.  In  my  view,  these  ex- 
tremes call  for  significantly  different  judicial  responses. 

I  would  require  the  clearest  indication  of  attenuation 
in  cases  in-  which  official  conduct  was  flagrantly  abusive 
of  Fourth  Amendment  rights.  If,  for  example,  the  fac- 
tors relied  on  by  the  police  in  determining  to  make  the 
arrest  were  so  lacking  in  indicia  of  probable  cause  as  to 
render  official  belief  in  its  existence  entirely  unreason- 
able, or  if  th^  evidence  clearly  suggested  that  the  arrest 
was  effectuate<)  as  a  pretext  for  collateral  objectives,  cf. 
United  States  v.  Robinson,  414  U.  S.  218,  237,  238  n.  2 
(1973)  (Powell,  J.,  concurring),  or  the  physical  cir- 
cumstances of  the  arrest  unnecessarily  intrusive  on 
personal  privacy,  I  would  consider  the  equalizing  poten- 
tial of  Miranda  warnings  rarely  sufficient  to  dissipate  the 
taint.  In  such  cases  the  deterrent  value  of  the  exclu- 
sionary rule  is  most  likely  to  be  effective,  and  the  cor- 
responding mandate   to  preserve  judicial   integritw  see 

United  States  v.  Pettier, U.  S. (1975) ;  Michigan 

V.  Tucker,  417  U.  S.  433,  4.50  n.  25  (1974),  most  clearly 
demands  that  the  fruits  of  official  misconduct  be  denied. 
I  thus  would  require  some  demonstrably  effective  break 
in  the  chain  of  events  leading  from  the  illegal  arrest  to 
the  statement,  such  as  actual  consultation  witli  counsel 
or  the  accused's  presentation  before  a  magistrate  for  a 
determination  of  probable  cause,  before  the  taint  can  be 
deemed  removed,  see  Gerstein  v.  Pugh,  420  U.  R.  103 
(1975).  cf.  Johnson  v.  Louisiana,  406  V.  S.  346.  365 
(1972);  Parker  v.  North  Carolina,  397  U.  S.  "flO.  796 
(1970). 

At  the  opposite  end  of  the  spectrum  lie  "technical" 
violations  of  Fourth  Amendment  rights  where,  for 
example,  officers  in  good  faith  arrest  an  individual  in 
reliance  on  a  warrant  later  invalidated  '  or  piir^uant  to 
a  statute  that  subsequently  is  declare<l  unconstitutional, 
see  United  States  v.  Kilgeii.  445  F,  2d  287  (CA5 
1971).     As  we  noted  in  Michigan  v.  Tucker,  supra,  417 

•  I  note  thia  feeotution  might  have  the  .idded  bene6t  of  encourag- 
ing th«  police  to  seek  a  warrant  whenever  poA^ible,  Cf.  Geratein  v. 
Pueh,*SO  U.  8.   103,  113   (1975),  and  source  cited  therein 


V.  S.,  at  447,  "The  deterrent  purpose  of  the  exclusionary 
rule  necessarily  assumes  that  the  police  have  engaged  in 
willful,  or  at  the  very  least  negligent,  conduct  which 
has  deprived  the  defendant  of  some  right."  In  cases  in 
which  this  underlying  premise  is  lacking,  the  deterrMMe 
rationale  of  the  exclusionar>'  rule  does  not  obtain,  and 
I  can  see  no  legitimate  justification  for  depriving  the 
prosecution  of  reliable  and  probative  evidence.  Thus, 
with  the  exception  of  statements  given  in  the  immediate 
circumstances  of  the  illegal  arrest— a  constraint  I  think 
is  imposed  by  existing  exclusionary  rule  law — I  would 
not  require  more  than  proof  that  effective  Miranda  warn- 
ings were  given  and  that  the  ensuing  statement  was 
voluntary  in  the  Fifth  Amendment  sense.  Absent  aggra- 
vating circumstances,  I  would  consider  a  statement  given 
at  the  stationhouse  after  advisement  of  Miranda  rights 
to  be  sufficiently  removed  from  the  immediate  circum- 
stances of  the  illegal  arrest  to  justify  its  admission  at 
trial. 

Between  these  extremes  lie  a  wide  range  of  situations 
that  defy  ready  categorization,  and  I  will  not  attempt  to 
embellish  on  the  factors  set  forth  in  the  Court's  opinion 
other  than  to  emphasize  that  the  Wong  Sun  inquiry 
always  should  be  conducted  with  the  deterrent  purpose 
of  the  Fourth  Amendment  exclusionary  rule  sharply  in 
focus.  See  A.  L.  I.  Model  Code  of  Pre-Arraignment 
Procedure,  Art.  150,  at  46  et  seq.  and  Commentary 
thereon,  at  375  et  seq.  (Proposed  Official  Draft  1975). 
.\nd,  in  view  of  the  inevitably  fact-specific  nature  of  the 
inquiry,  we  must  place  pi  imary  reliance  on  the  "learning, 
good  sense,  fairness,  and  courage"  of  jiidges  who  must 
make  the  determination  in  the  first  instance.  Nardone 
v.  United  States,  308  I".  S.  338,  342  (1939).  See  ante, 
at  13  n.  13. 

C 

On  the  facts  of  record  as  I  view  them,  it  is  pos- 
sible that  the  police  may  have  believed  reasonably  that 
there  was  probable  cause  for  petitioner's  arrest. 
Although  the  trial  court  conducted  hearings  on  peti- 
tioner's motion  to  suppress  and  received  his  testimony 
and  that  of  the  arresting  officers,  its  inquiry  focused  on 
determining  whether  petitioner's  statements  were  pre- 
ceded by  adequate  Mirmidn  warnings  and  were  made 
voluntarily.  The  court  did  not  inquire  into  the  possible 
justification,  actual  or  perceived,  for  the  arrest.  Indeed, 
numerous  questions  addressed  to  the  circumstances  of 
the  arrest  elicited  the  State's  objection,  which  was  sus- 
tained. App.  14-15.  The  Illinois  Supreme  Court's 
consideration  of  the  factual  basis  for  its  ruling  similarly 
failed  to  fo-us  on  these  relevant  issues  or  to  rest  in  any 
meaningful  sense  on  the  factors  set  forth  in  the  Court's 
opinion  today.  After  determining  that  the  officers  lacked 
probable  cause  for  petitioner's  arrest,  the  Illinois  court 
concluded  simply  that  examination  of  the  record  per- 
suaded it  that  "the  giving  of  Miranda  warnings  .  .  . 
served  to  break  the  casual  connection  between  the  illegal 
arrest  and  the  giving  of  the  statements."  State  v. 
Rroxon,  56  11'.  2d  312.  315,  307  N.  E.  2d  356,  357  (1974). 
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I  am  not  tble  to  conclude  on  this  record  that  the 
o6Soers  arrested  petitioner  solely  (or  the  purpose  of  ques- 

tioiung,  ante,  at  14,  see  also  ante,  at  (White,  J.. 

conflurring) .  To  be  sure,  there  is  evidence  suggesting, 
as  the  Court  notes,  an  investigatory  arrest.  The  stongpst 
evidence  on  that  point  is  the  inconclii5ive«lestiinoiiy  by 
the  ^ureMing  officers  themselves.  But  the  evidence  on 
this  point  is  conflicting.  Responding  to  questions  as  to 
what  they  told  petitioner  upon  his  arrest,  the  officers 
testified  he  was  advised  that  the  arrest  was  for  investiga- 
tion of  murder.  Responding  to  more  pointed  questions, 
however,  one  of  the  arresting  officers  stated  that  he  in- 
forined  petitioner  that  he  was  being  arrested  for  murder. 
See  App.  16.' 

Moreover,  other  evidence  of  record  indicates  that 
the  police  may  well  have  believed  that  probable 
cause  existed  to  thuik  that  petitioner  committed  the 
crime  for  which  he  ultimately  waa  convicted.  As  the 
opinion  of  the  Illinois  Supreme  Court  reveals,  petitioner 
bad  been  identified  Is  an  acquaintance  of  the  deceased, 
and  the  police  had  been  told  that  petitioner  was  seen  in 
the  building  where  the  deceased  lived  on  the  day  of  the 
murder.  State  v.  Brown,  supra.  56  111.  2d,  at  315,  307 
N.  E.  3d,  at  357.  It  is  also  plain  that  the  investigation 
had  begun  to  focus  on  petitioner.  For  example,  the 
police  had  gone  to  the  trouble  of  obtaining  a  bullet  that 
petitioner  had  fired  in  an  unrelated  incident  for  the  pur- 
pose of  comparing  it  with  the  bullets  that  killed  the 
victim.  ,  App.  19.  The  officers  also  obtained  petitioner's 
photograph  prior  to  seeking  him  out,  and  the  circum- 
stancse  of  petitioner's  arrest  indicate  that  their  suspicions 
of  him  were  quite  pronounced. 

The  trial  court  made  no  determination  as  to  whether 
probable  cause  existed  for  petitioner's  arrest.'  The  Illi- 
nois Supreme  Court  resolved  that  issue,  but  did  not  con- 
sider whether  the  officers  might  reasonably,  albeit  errone- 
ously, have  thought  that  probable  cause  existed.    Rather 


•The  nujority  of  the  statanents  cited  by  the  Court  »re  the 
officere'  reeponan  to  questions  iaquiriog  as  to  whst  the  officers  told 
petitioQer  upon  snotiug  him  and  thus  are  only  indirectly  rele- 
vant to  the  issue  whether  the  officers  might  reasonably  have  thought 
they  then  had  stiflirient  evidence  to  support  a  probable  cause  deter- 
mination. Moreover,  as  noted  above,  that  evidence  is  contradictory. 
In  only  two  inetaocee  during  the  trial  did  the  inquir)-  relate  more 
directly  to  whether  the  officera  arrested  petitioner  for  questioning. 
App.  83,  94.  The  officers'  responses  to  those  questions  tend  to 
lupport  the  t^otirt's  conclu.«ion.  In  view  of  the  weight  of  the 
contrary  evidence,  however,  I  think  that  the  matter  should  be 
considered  in  the  finrt  instance  by  the  state  courts. 

•  Petitioner'!  motion  to  suppress  alleged  that  the  police  lacked 
reasonable  grounds  for  believing  that  he  committed  a  crime.  But 
the  testimony  at  the  be.iring  foeuaed  primarily  on  the  issue  of  the 
adequacy  of  the  Uganda  warnings  and  the  voluntariness  of  peti- 
tioner^ statements.  At  the  close  of  the  hearing  the  trial  court 
ruled,  without  ebboration  or  findings  of  fact,  that  the  statements 
were  admiasSjle.  App.  65.  Conceivably  the  trial  court  thought  that 
probes  cause  existed  to  support  the  arrest  The  State  argued  this 
pomt  unsuccessfufly  on  appeal  Equally  po^ble,  the  trial 
court  mifht  have  detennined  that  the  probable  cause  issue  was  a 
close  one  and  that,  \ie\nng  the  totahty  ol  the  circumstances  with 
that  fact  in  mind,  the  statement  should  be  admitted. 


than  decide  those  matters  for  the  first  time  at  this  levd^. 
1  think  it  preferable  to  allow  the  state  courts  to  recoil.- 
sider  the  case  under  the  general  guidelines  exprened  in 
today's  opinions.*  I  therefore  would  remand  for  recoo-' 
sideration '  with  directions  to  conduct  such  further  fac»' 
tual  inquiries  as  may  be  necessary  to  resolve  tW 
admissibility  issue. 

ROBERT  P  ISAACSON,  Chicaao,  III  (JAMES  P,  OOHERTY, 
JOHN  M  KALNINS,  DALE  S.  BROEDER  and  JOHN  T.  MORAN. 
with  him  on  the  brieO  for  petitioner;  JAYNE  A  CARR,  Aatistaoi  At-  ^ 
tomey  General,  Sute  of  Illinois  (WILLIAM  J.  SCOTT.  Atlomej' 
General,  and  JAMES  B.  ZAGEL,  Assistant  Attorney  Gmral,  with  her' 
on  the  brieO  for  respondent.  * 
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September  2,  1975 


Hon.  Birch  Bayh 

U.  S.  Senator 

Old  Senate  Office  Building 

Washington,  D.  C. 


Re:   Federally  Funded  Illegal  Drug 
Experiments  Performed  on 
Psychiatric  Patients 

Dear  Senator  Bayh: 

I  read  with  great  interest  the  news  reports  of  August  19, 
1975  that  your  Senate  Subcommittee  to  Investigate  Juvenile  De- 
linquincy  was  hearing  testimony  from  adults  alleging  misuse  of 
drugs  administered  to  them  as  psychiatric  patients  in  hospitals 
in  the  metropolitan  New  York  area. 

While  you  appear  to  be  highly  motivated,  the  depth  of  this 
problem  is  such  that  your  efforts  cannot  possibly  achieve  the 
practical  results  which  I  am  sure  you  are  motivated  in  seeking, 
since  it  is  the  Department  of  Health,  Education,  And  Welfare 
which  knowingly  funds  experiments  in  which  Schedule  I,  II  and  III 
controlled  drugs  are  administered  to  hospital  patients  so  that 
they  will  become  intoxicated,  to  enable  researchers  (many  of  whom 
are  not  licensed  to  practice  medicine)  to  use  them  in  biochemical, 
behavioral  and  personality  experiments. 

The  purpose  of  these  experiments  is  not  to  aid,  treat  or 
attempt  to  cure  a  diseased  hospital  patient  or  to  test  newly  dis- 
covered treatment  drugs,  but  rather  to  enable  the  federally  sup- 
ported researchers  to  publish  scientific  articles  stating  the 
somatic  diseases  resulting  from  the  injuries  induced  in  the  vital 
organs  or  systems  of  patients  suffering  from  a  variety  of  unre- 
lated psychiatric  disorders. 

For  example,  the  following  is  a  1972  "Progress  Report"  of 
a  Cornell  University  Medical  College  faculty  member  to  NIMH  of 
experiments  in  which  patients  seeking  detoxification  from  their 
addiction  to  barbiturates  are  instead  caused  to  become  intoxi- 
cated with  barbiturates,  under  the  guise  that  they  are  being 
treated,  in  a  secret  research  ward  in  The  Society  of  The  New 
York  Hospital. 
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Hon.  Birch  Bayh 
U.  S.  Senator 
Page  Two 

Study  of  fhe  effect  oFjcdc.'ion  end  tronquiliicrs  on  (-!PAC  octivoficn  in  c'eoression  (Aim5) 
In  the  r,'05>  sever?!/  ccprt-ssed  patients  that  we  see  on  (he  PBSU  v/c-  v/iil  obsorve  [he 
function  of  t'na  HFAC  system  durin.j  severol  c'cys  of  sedction  ond  finoHy  Inioxicction  v/itn  bcrbitu- 
rote,   nonbcrbi (urate  sedctivos  and  (ranoyillzers.     Attempts  v/illbc  rriGdo  to  seliict  a  group  of  docressed 
ogijotcd  patients  v/ifh  pronounced  anxiety  to  compare  with  depressed  withdrawn  retarded  patients, 
Potients  v/ho  are  selected  for  the  sti;dy  will  be  given  pentobarbitol  in  divided  dcses  around  the 
clock  to  the  level  of  pronounced  sedation  (complaints  cf  fleepineis,  doring  v/hile  sitting  in  choir, 
tendency  to  take  nccs,  etc.)  fcr  1-2  days.    This  dosage  will  then  be  increased  to  produce  mild 
intoxication  for  I  d::y  as  shown  by  any  of  the  following:    evident  mild  dysarthria,  ataxia,  and  on 
testing  o  poor  Icnciorn  v.-olk,  slight  pest  pointing  or  lateral  nystagmus.     During  the  initial  sedotion 
day  and  cgcin  In  ihe  intoxication  phase  of  this  study,  patients  will  have  a  I  mg  ovornigVit  dex- 
amethcsone  suppression  test  performed  in  the  standard  manner.     In  addition  on  day  "3  (intoxica- 
tion day),  a  diurnci  cotheter  study  will  bu  performed  starting  at  approximately  0700  before  fhe 
lost  I  mg  dcxomcfiScsone  suppression  ot  2300  hours  thot  night.     This  study  Is  oimed  ot  illuminating 
the  possible  ccnifiburion  of  anxiety  and  agitation  to  the  increosed  HPAC  activity  we  have  des- 
crlbc-d  in  depressed  patients.    A  lock  of  effect  of  sedation  on  observed  HPAC  activity  would  support 
the  hypothtrjjs  that  observed  incrcosod  plasma  17  OHCS  levels  ore  concomitants  of  the  depression 
syndrome,  not  prin-.arily  related  lo  anxiety.     Furthermore,  these  studies  will  help  to  systematically 
explori.-  the  rclofior.shlp  of  sedation  and/or  bcrbituratc  ingestion  to  the  inceosed  HPAC  activity  we 
htjve  descriocH  in  o  few  persons  addicted  to  bc.-bituratej, 

Defitiit'o.T  in  dftril  of  the  romrrrkc'.iy  overactive  HPAC  system  v.-.?  have  seen  in  barbitur- 
ate oddict:  end  c!o",.;iiptloii  oft:  o  oclIvKy  or  CH  rvlocsir.fj  svilerr.i  in  this  5erting~{^\Irr.s  6a,b,c,a') 

Patii.-nis  v/T.o  ore  cdc.'icrod  to  barbitu.otes  (cr  other  scciarlvcs)  and  v/lio  ere  curiently  in- 
gesting at  lecTSt  6C  j  inq  of  p9ntobc:rLlral  or  its  equivalent  a  dc.y  will  be  ad;iiittcd  to  the  PBSU,    The 
mo>.imum  dose  to  which  that  I.idivldi..al  is  currently  fcleront  will  be  found  by  ihe  general  technicuei 
de'.cribcd  elsewhere  (  52).     Once  on  this  mcintcnance  or  "tolerant"  level,  the  patient  will  be  so 
mointoined  for  about  -S  days  and  then  mildly  ''Intoxicat'.'d"  for  3-4  days  as  described  In  the  pre- 
ceding pcratjrapt!  nnd  then  gradually  v/Ithdrov/n  from  drug  over  tlie  next  7-10  day^.     During  ccch 
intervol  ("laieront,  "  intoxicotod  end  v/ithdrov/l)  a  series  of  studies  v/ill  bo  performed  as  follov/s. 
On  th'j  morning  of  (he  scccnd  dcy  In  eoch  pha'.c  of  the  study  an  indv/elling  vf-nous  catheter  will 
bo  inserted  end  i)!ood  sorrplec  for  17  OriCS  ori^  HGH  v.-ill  be  cbfclned  at  ten  minute  intervols  from 
opproximotcly  O?^  through  2300  hours  that  day.     The  next  (3rd)  morning,  an  crginrne  infusion 
v/ill  be  perforr.-ied  (  53  ).     Thirty  rric;/kg  arginine  v/ill  be  Infused  over  1/2  hour.     Olood  somples  v/ill 
be  drown  at  10  minute  Intervals  for  2  hours.     On  thf:  morning  o  f  (he  4th  day,  vo'^oprossin,   5-10  units, 
will  be  given  intr'irnuscuiorly    lo  thos».'  poticnts  v.-ho  have  no  srcns  of  cardiovoscuior  renal  diccose 
Oiid  blood  '.-imptes  v-ill  be  obtained  ot  10  minute  Intorvols  for  60  minutes.    On  the  evening  of  the 
4th  ond  lost  doy,  ct  2500  hours  o  s'andard  I  mg  doxorTiethosone  supprecslcn  test  v/III  be  performed. 

This  study  is  designed  to  help  cxploln  v/hct  factors  ore  producing  the  pronounced  increase 
In  iiPAC  runcllcn  we  hove  obseivcd  in  the  tew  cddicls  studied  so  fcr.     Our  prolirnlnary  c'ato 
su35est  this  I:  not  o  direct  ofrec(  of  barbiturate,  since  oddlticn  of  bcrbilurotc    to  plosma  in  vilro 
cloM  not  al(or  the-  opprrent  plo'.mo  1/  OHCS  Icve-I,  and  cur  studies  on  nl'jlit  li.xo  scdatlcn  In 
depressed  poticnts  show  no  evidence  of  HPAC  hyperactivity  ci  compared  to  ncn'.edated  depressive*. 
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These  psychiatric  patients  are  the  curriculum  of  third  and 
fourth  year  medical  students  who  may  perfect  their  skills  in  drug- 
ging patients  and  inducing  injuries  to  their  endocrine  systems 
during  the  course  of  these  H.E.W. -funded  experiments  described  as 
follows: 

J5Y-I18        RESEARCH  WORK  IN  PSYCHOBIOLOGY  HUMAN  AND  ANIMAL 
Sponsor:  Potar  E.  Stokes,  M.  D.  Ext.  6430,  P.m.  P-277 

This  elective   will   offer  an   opportunity   to  take   rasponsibility   for  o 
jarticulor  aspect  of  ongoing  reseorch   in   the   Psychobiology   Study   Unit,    (PBSU).      The 
5orticolar  project  to  be  undertaken  con  be  worked  out  with  Dr.   Stokes.     Example 
currant  studi«s   include  the  following: 

1)  Alcoholism:      Study  of  chronically  drinking  olcoholic  potients  as 
regards  neuroendocrine  and  behavioral  effects  of  drinking  with  special  emphasis  on  the 
lituifary -adrenal  system  (plasma  Cortisol),    control   of  plasma  growth  hormone  changes 
aod  urinary  excretion  of  catechol -amines.      Studies  continue   through  varied  levels  of 
olcohol  intoke, during     withdrowol   and  post-withdrawal. 

2)  Depression  and  Monio:    A  study  aimed  at  characterizing  neuro- 
•.idocrina  activity   of  affective  diaaosas.      Special   attention    is   given   to  clrcadion   rhythm 
of  urinary,    total   and  free  Cortisol,    and  plasma    17   OHCS  levels  and  humeral    feedback 
function  05  these  variables  relate   to  diagnosis,    prognosis  ond  state  variables  such  os 
nood.     The  role  of  abnormol   hypothalomic-pituitory-odrenocortical  function  in  the 

i^valopment  of  affectTve  diseases  is  considered. 

!  3)    The  absorption,    body  retention   and  excretion  of  lithium   in  monic- 

|6pr2ssiv9  illness  are  studied  in  relation  to  neuroendocrine  changes  In  these  patients 
I  prognosis,   response  to  therapy,   etc. 

I  4)     The  distribution  of  lithium   in  animal   broin  during  acute  and 

c'nronic  iFt'rtium  administration  v/ith  emphasis  on  differential  anatomical  or  sub-cellular 
'  localization. 

5)   The  effect  of  ocute   infusion  of  alcohol  on  hypothalamic  pituitory- 
I  adrenocortical   function  and  growth  hormone  release  is  being  explored  in  sub-human  patients. 


Offered:      All    Year. 

Prerequisites:    None 

Number  of  students   acceptable:    1    student 

Duration:  *    See   Below 

Arrangement  of  session:      Full   Time 

NOTE:      Tv/o-5  v/eek  modules  (10  weeks   total)  are  needed    in   order  to  effectively 
opprcoch  these  laboratory  problems   in  any  depth. 
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Any  legislative  proposals  by  your  subcommittee  must  be 
considered  in  light  of  these  massive  hospital  patient  popula- 
tion assaults  being  committed  as  a  result  of  H.E.W.  and  V.A. 
sponsored  experiments  in  which  barbiturates,  sedatives,  tran- 
quilizers, alcohol,  marijuana,  heroin,  methadone  and  LSD  are 
administered  to  patients  seeking  care  and  treatment. 

It  was  your  colleagues  on  Senator  Edward  M.  Kennedy's  Sub- 
committee on  Health  of  the  Committee  on  Labor  and  Public  Welfare 
who  were  responsible  for  investigating  these  human  experiments 
in  hearings  during  February  through  July  of  1973. 

They  not  only  failed  to  recommend  or  institute  legislation 
to  protect  the  public  or  to  at  least  terminate  the  federal  fund- 
ing of  the  immoral  and  criminal  violations  of  state  laws  which 
were  testified  to  by  the  survivors  of  the  Alabama  Syphilis  Study 
and  H.E.W. 's  Southern  sterilization  program,  but  they  instead 
passed  legislation  on  June  28,  1974  limited  to  creating  a 
"National  Commission"  staffed  by  the  very  NIMH  personnel  who 
were  carrying  out  these  experiments  to  work  with  at  least  five 
medical  experimenters  to  recommend  legislation  so  that  infants 
and  incompetents  who  are  legally  incapable  of  understanding  the 
very  nature  of  these  acts,  are  to  be  Congressionally  declared 
proper  subjects  for  non-therapeutic  experiments. 

Your  Senate  colleagues  were  apparently  ignorant  of  the 
decision  of  Judge  Gerhard  Gesell;  in  Relf  v.  Weinberger,  372 
F.  Supp.  1196  (D.  Columbia)  handed  down  on  March  15,  1974,  which 
struck  down  the  entire  H.E.W.  concept  of  using  the  sick  and 
diseased;  the  mentally  incapacitated  and  incompetent  and  child- 
ren as  human  guinea  pigs,  of  non-therapeutic  medical  acts  by 
declaring  H.E.W. 's  NIH  research  "Guidelines"  to  be  in  violation 
of  the  law  of  all  50  states. 

Nevertheless,  the  entire  concept  of  Bill  S.  878  proposed 
by  Senator  Javits  to  "protect"  human  subjects  was  merely 
"patterned  upon  NIH  research  guidelines": 
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OFEtnifG  Statement  of  Hon.  Jacob  K.  Javtts,  a  U.S.  Senator  Fbom 
THE  State  of  New  York  and  Banking  Minoritt  Member  of  the 
Senate  CoMMnrEE  on  Labor  and  Public  Welfare 

Senator  Javtts.  As  the  Health  Subcommittee  of  the  Committee  on 
Labor  and  PubUc  Welfare  (of  which  I  am  ranking  mmonty  member) 
beoins  hearings  on  such  issues  as  psychosurgery,  organ  transplants, 
eeSetic  raanipiUations,  sterilization  procedures  for  cnmmal  behavior, 
brain- washing,  mind  control  and  mind  expanding  techniques,  and  yes, 
even  the  very  concept  of  birth  and  death  itself,  the  urgent  need  to  ade- 
quately protect  the  rights  and  welfare  of  human  subjects  m  aU  research 
activities  becomes  imperative. 

To  assure  meaningful  legal  controls  of  all  federally  supported 
research  activities  involving  human  subjects,  I  have  introduced  the 
"Protection  of  Human  Subjects"  bill  S.  87S,  and  ask  that  the  full  text 
of  the  bill  be  printed  in  the  hearing  record  at  the  conclusion  of  my 
remarks. 

The  bill  is  patterned  upon  NIH  research  guidelines  and  outlmes 
flexible  operating  procedures  which  can  be  adapted  to  a  variety  of 
federally  funded  grant  an  contract  mechanisms  to  safeguard  the  rights 
and  welfare  of  human  subjects. 

How  does  a  U.  S.  Senate  Subcoiranittee  investigating  human 
experimentation  propose  legislation  without  recognizing  the  fun- 
damental criminality  of  such  acts  when  they  are  admitted  to  by 
a  physician-experimenter  who  submitted  material  to  it  as  as  ad- 
visor?  Thus,  Dr.  Henry  R.  Beecher,  stated  in  his  Research  and 
the  Individual;   Human  Studies  (Little,  Brown  and  Company, 
Boston,  1970)  (at  p.  165) : 

As  the  courts  have  understood  it,  human  experimen- 
tation has  not  been,  nor  is  it  now,  legally  recognized  as  a  legitimate 
part  of  the  physician's  activities  except  as  this  may  be  necessary  in 
treating  a  patient,  with  his  consent,  or  in  preparing  for  his  treat- 
ment as  required,  for  example,  by  the  Food  and  Drug  Administra- 
tion's drug  testing  program. 

The  answer  is  that  Dr.  Beecher  "neglected"  to  inform  the 
Subcommittee  that  using  patients  for  non-therapeutic  experiments 
was  illegal  when  he  wrote  to  Senator  Mondale  on  March  9,  1973, 
and  limited  his  discussion  to  the  improvement  in  the  "ethics" 
of  the  experimenters  from  what  he  concluded  in  a  1966  article: 
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Henry  K.  Bkkcmu,  M.  D. 
10  Smattuck  smaMf 


Maix*  9,  1973 


Saiuttor  Hklter  r.  Maodala 

unltad  stataa  Sanata 

Comlttaa  oo  labe*  and  PafaUe  Waif  axa 

Waahlngtaa,  D.  C.  20510 

caaf  Sanatax  Hondalat 

I  had  tha  tmaUjiq    (viaearal  aanaaUoa)  that  I  had  not  adeqoataly  nada 
claar  bow  laportant  it  waa  to  point  out  what  I  (azad  othara)  bellavad  to  hawa 
bean  tha  affaet  of  Dry  Jona,  1966  papar,  pi'bHihart  ia  tha  N«w  England  Journal 
of  Madiciaa  on  'Bthlea  and  clinical  Raaaarcfa*.   Aa  yoa  can  saa  fro*  tha 
following  tj^la,  6.6%  of  applieatlona  to  tha  National  inatitutaa  of  Baalth 
were  unethical  or  had  unethical  aapaeta.  By  Hardi,  1967,  tha  incidence  waa 
one-third  of  idtat  it  had  been.  Thia  varied  fzoa  a  third  to  a  half  at  mOf 
sequent  tlaaa.   CChaaa  data  ware  provided  by  tha  Division  of  naaearch  Grants, 
National  Inatitutaa  of  Baalth,  thzoocih  tha  ooortaay  of  Eugene  A.  Confrey, 
Hi.D.) 

The  Kennedy  Subcoiranittee  hearings  serve  to  illustrate  that 
presenting  the  victims  of  experiments  as  witnesses  is  of  no 
legislative  value  when  the  other  side  is  stacked  with  experi- 
menters, public  health  officials  and  ethecists  whose  very  exist- 
ence depends  upon  the  continuation  of  these  inhuman  experiments. 

If  you  learn  nothing-  from  this  letter,  but  that  there  is 
no  such  thing  as  an  "informed  consent"  by  a  hospital  patient  to 
being  used  for  illicit  and  non-therapeutic  drug  experiments  like 
the  one  that  killed  Harold  Blauer  in  the  New  York  Psychiatric 
Institute  (reported  in  the  press  20  years  later) ,  then  I  will 
consider  it  a  success. 

You  needn't  search  the  Congressional  Record  for  the  admis- 
sions the^e  "expert  witnesses"  made  to  their  peers;  that  the 
victims  of  medical  experiments  are  never  informed  of  their  use, 
so  that  you  may  conclude  that  the  victims  can  never  give  their 
"informed"  consent: 


83-298  O-  77-65  (Vol.2) 
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(i)  Russell  G.  Geen,  Ph.D.,  Department  of  Psychology  at 
the  University  of  Missouri: 

Dr.  Joseph  M.  Foley  (Cleveland,  Ohio):  How  do  social  psychologists  get  in- 
formed consent  for  experimental  studies  on  humans  without  losing  the  purpose  of 
the  experiment? 

Dr.  Geln:  Of  courM  we  cannot  get  fully  informed  consent  from  these  people 
because  we  are  using  deception.  If  we  told  them  what  is  really  going  on,  we  would 
be  measuring  their  theories  of  behavior  rather  than  their  actual  behavior.  We  at- 
tempt to  overcome  the  deceptiort,  to  make  the  experience  as  meaningful  for  the 
subject  as  we  can,  by  fully  informing  him  after  it  is  over.  We  tell  him  what  we 
have  done  and  what  his  role  in  the  research  has  been.  Then,  at  the  end  of  the  se- 
mester, we  give  him  a  report  of  the  findings  of  the  experiment,  so  that  it  becomes 
for  him,  I  think,  a  fairly  important  learning  experience.  Most  of  our  subjects  have 
told  us  that  they  greatly  appreciate  this  sort  of  treatment.  .\lso,  we  do  not  inveigle 
anyone  into  this  work,  without  at  least  uninformed  consent.  Anyone  can  leave 
whenever  he  wants  to  and,  as  you  might  expect,  a  number  of  people  have  walked 


(ii)  Dr.  Francis  D.  Moore,  Harvard  Medical  School,  and 
Peter  Bent,  Brigham  Hospital,  Boston: 

The  second  aspect  of  "informed  conseol"  that  is  so  limiting  in 
its  application  to  therapeutic  innovation  (as  indeed  it  is  also  in  ex- 
perimental investigation  of  any  sort)  is  the  obvious  fact  that  there 
is  no  means  of  becoming  informed  other  than  by  the  experiment 
itself,  even  if  there  is  a  desire  to  give  consent  The  very  fact  that 
the  procedure  has  not  previously  been  carried  out  in  man  indicates 
that  the  scientist  himself  lacks  the  critical  information  required  for 
informed  consent  If  the  doctor  knew  the  most  likely  outcome  of 
the  procedure,  such  information  could  only  have  come  from  pre-  ■ 
vious  e^iperience,  and  in  that  event  the  patient  would  hardly  be  at 
risk. 


(iii)  Dr.  Louis  Lasagna  during  his  tenure  as  associate  pro- 
fessor of  medicine,  pharmacology  and  experimental  therapeutics 
at  Johns  Hopkins  University  School  of  Medicine: 

I  want  to  take  issue  with  Dr.  [Jay]  Katz's  notion  thai  consent  is  the 
pre-eminent  question.  Consent  is  primarily  import.int  in  the  abstract 
Hnd  appeals  to  those  who  are  interested  in  civil  libertnriiin  problems. 
The  major  protection  of  the  patient,  however,  comes  from  the  review  of 
protocols  by  peer  and  non-peer  groups,  from  the  competence  of  the 
investigator,  and  all  the  ancillary  facilities  at  his  disposal,  and  from 
monitoring  the  perfonnanco  of  e."cperiments. 
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Admissions  abound  in  scientific  articles  that  drugs  were 
administered  as  "blind"  studies,  which  means  a  patient  doesn't 
know  what  he  is  getting,  or  as  "double  blind"  studies,  which 
means  a  patient,  and  the  physician  or  lab  technician  adminis- 
tering the  drug  did  not  know  what  the  drug  was. 

You  should  also  bear  in  mind  the  legal  concepts  in  exis- 
tence in  all  50  states  that  prohibit  a  victim's  "consenting"  to 
being  criminally  assaulted;  that  treatment  is  the  sole  basis 
upon  which  hospital  patients  are  admitted,  and  there  is,  as  a 
matter  of  law,  an  implied  contract  for  such  treatment  to  be  ad- 
ministered by  a  hospital  to  a  patient. 

Do  I  have  to  refer  to  Circuit  Court  Judge  J.  Skelly  Wright's 
1964  decision  handed  down  in  Washington,  D.C.,  in  Application  of 
President  and  Director  of  Georgetown,  Col.  321  F.  2d  1000,  1009 
that  the  "voluntary  presence  in  the  hospital  as  a  patient  seeking 
medical  help"  means  that  a  patient  "had  no  wish  to  be  a  martyr"? 

Would  you  like  to  be  wheeled  into  a  hospital  unconscious 
and  in  a  state  of  shock  after  an  accident  and  laid  out  on  the 
operating  table  where  you  are  to  be  used  by  experimenters  (who 
had  been  funded  by  a  federal  training  grant  for  tropical  dis- 
eases) for  the  purpose  of  comparing  your  ability  to  mobilize 
leukocytes  after  they  pumped  alcohol  into  your  veins  intraven- 
ously, as  explained  in  this  gem  of  a  "scientific"  article  in 
124  The  New  England  Journal  of  Medicine  (at  pp.  123,  124): 


Kifteen  of  the  patients  with  cirrhosis  were  male 
iilcoholics.  The  reiiiiiininj»  patient  was  a  woman 
witli  cirrliosis  that  followed  infectious  hepatitis  t-on- 
trattetl  ei^ht  years  previously.  In  nine  of  these  pa- 
tients, senim  bilinihin  levels  ranged  between  3.1 
and  14.2  mg  per  100  ml.  All  nine  had  elevated  se- 
nini  t:lo1)tilins  and  abnormal  cephalin  floccniation 
and  thymol  turbidity  studies. 

The  patients  hospitalized  with  cerebrovascular 
accidents  were  comatose  when  studied  but  were  not 
hypotensive.  If  the  patient  gave  clear  evidence  of 
hemiparasis,  the  nonparetic  arm  was  used  -for  the 
studv. 
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The  disease  of  18  of  the  diabetic  patients  could 
be  classified  as  being  in  fair  to  good  control.  They 
were  in  the  hospital  for  at  leiist  three  days  before 

Table  t.  Summary  of  Patient  Population. 


Patient  Gboup 

Nao» 

Aoi  Ramoi  ( Yn) 

Sex  OisTwauTiON 

Patients 

MALES 

riMMU 

Control 

52 

18-95 

41 

Uremia 

10 

46-73 

7 

Cirrhosis 

16 

43-59 

15 

Coma 

19 

59-84 

12 

Oiahltcs 

18 

64-78 

10 

DiaK-ies 

J 

3263 

1 

(nctJo)is) 

Shock 

16 

58-(t2 

7 

Surgery 

14 

48-74 

10 

Inlravenous  i 

alcohol 

16 

22-44 

II 

DelayeJ  alcohol 

5 

24-36 

4 

Oral  alcohol 

4 

24-34 

J 

till-  sliul\  bi.u.iii  ;iii(l  were  rocfivinj;  inaiiitenaiice 
tlKMa|)>  liiit  (lid  not  manifest  acetoiiinla.  All  rc- 
([iiircd  sonic  li)  pofllyccinic  agent;  four  were  takinR 
tolbutamide,  and  II  reijnired  25  to  00  U  of  insulin. 
Blood  snu.ir  values  were  between  162  and  246  nij; 
per  100  ml,  and  all  but  lliree  bad  glucosuria  when 
studied.  The  other  five  bad  acute  diabetic  acidosis 
and  were  studied  within  four  hours  of  admission  to 
the  hospital.  They  were  acidotic,  with  serum  pH 
levels  raiiniuK  between  7.34  and  7.18  and  with  car- 
bon dio.vide  of  7.4  to  17.4  minoles  per  liter. 

The  16  patients  in  the  terminal  phases  of  medical 
shock  bad  either  over^vhelming  infection  (three 
cases)  or  evidence  of  acute  myoc.irdial  infarction  (13 
t".ises).  Si\  died  during  the  study  period,  and  the 
ireinaining  10  within  36  hours  after  study  of  leuko- 
cyte migration. 

In  the  14  patients  studied  during  anesthesia  and 
surgery,  skin  abrasion  coincided  with  the  induction 
of  general  anesthesia,  which  was  maintained  for 
four  to  10  hours  without  hypotension.  Patients  re- 
ceived combinations  of  cyclopropane,  nitrous  oxide 
and  ether.  Eleven  patients  underwent  laparotomy, 
and  three  internal  fixation  of  a  fractured  femur,  one 
of  wb:)ni  had  amputation  of  an  extremity. 
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As  for  the  mentality  of  these  H.E.W. -funded  experimenters 
who  parade  endlessly  through  Senate  hearings  on  health.  Dr.  Dennis 
D.  Kelly,  of  Columbia  University's  College  of  Physicians  and 
Surgeons,  recently  admitted  to  his  peers  that  their  aggressive- 
ness exceeds  that  intended  to  be  produced  by  the  victims,  whose 
very  health  is  "compromised",  a  euphemism  for  patients  being 
destroyed  in  hospitals: 

The  current  crop  of  experimental  procedmes  for  inducing  aggiessive 
fighting  in  the  laboratory  seems  to  represent  a  rather  severe  set  of  methods. 
These  normally  involve  either  an  extreme  physical  provocation,  such  as 
an  electric  shock  (4),  or  entail  a  serious  compromise  of  the  health  o£  the 
subject  whose  physiology  is  under  investigation,  such  as  the  practice  of 
destroying  certain  brain  regions  so  as  to  obtain  an  abnormally  hostile 
subject  that  in  turn  becomes  a  "model"  of  aggression  (5).  Admittedly, 
there  are  some  techniques  available  that  may  be  less  intrusive,  like  pro- 
longed isolation  (6,  7),  but  to  the  outsider  it  must  seem  that  it  is  often  the 
experimenter  who  has  been  the  most  aggressive  participant  in  these  stud- 
ies. 


How  may  victims  need  testify  before  the  Senate  creates 
legislation  which  has  some  semblance  to  the  existence  of  these 
every  day  outrages? 

I  am  transmitting  a  copy  of  this  document  to  Congressman 
Benjamin  S.  Rosenthal,  who  was  reported  to  have  demanded  that 
H.E.W.  cease  to  fund  The  Society  of  The  New  York  Hospital  for 
"nonemergency"  activities  after  it  failed  to  explain  to  the 
press  the  measures  which  were  taken  to  protect  patients  under 
the  control  of  the  Marcus  brothers.   His  recent  confederation 
with  Senator  Lee  Metcalf  and  Congressman  Thomas  Downey  (who  is 
investigating  the  Army's  contracts  with  Columbia  University 
College  of  Physicians  and  Surgeons  to  administer  LSD  and  mesca- 
line to  induce  a  schizophrenic-like  psychosis  in  patients  who 
were  not  psychiatrically  classified  schizophrenic)  to  change 
our  present  federal  law  enforcement  system  with  regard  to  cor- 
porate crimes,  should  include  these  experimenters. 

Attached  are  copies  of  the  following  documents: 
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A.  Exchange  of  letters  with  Senator  Hubert  H.  Humphrey, 
summarizing  the  nature  of  federally  funded  experiments  and  pro- 
posing legislative  action,  and  his  reply  transmitting  it  to 
Senator  Kennedy  for  comment. 

B.  Exchange  of  letters  between  Congressman  Edward  I. 
Koch,  whose  district  encompasses  The  Society  of  The  New  York 
Hospital,  and  myself,  summarizing  the  testimony  of  the  patient 
victims  before  Senator  Kennedy's  Subcommittee. 

C.  Letter  to  the  "National  Commission  for  the  Protection 
of  Human  Subjects"  stating  the  inapplicability  of  their  legisla- 
tive mandate  to  discuss  illegal  experiments  performed  on  pregnant 
women  by  Dr.  Fritz  Fuchs  and  his  colleagues  at  The  Society  of 
The  New  York  Hospital. 

D.  New  York  Times  article  on  August  15,  197  5  reporting 
Dr.  Fuch's  refusal  to  comment  on  the  steps  taken  to  protect 
patients  at  his  hospital  from  known  acts  of  malpractice  and  neg- 
ligence committed  by  his  deceased  colleagues,  Steward  and  Cyril 
Marcus  before  they  expired  in  July,  197  5  during  barbiturate 
withdrawal . 

Very  truly  yours, 


Neil  S.  Wolfram 


NSW:mc 
enc. 


Hon.  Benjamin  S.  Rosenthal 
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May  28,  1975 


Hon.  Hubert  H.  Humphrey 

U.  S.  Senator 

Old  Senate  Building 

Room  232 

Washington,    D.    C.    20515 

Attention:      Mr.    Barry  Morrisroe 


Legislation  to  implement  the  termination 
of   federally  funded  illegal  medical 
experimentation 


Dear  Mr.    Morrisroe: 


As  per  our  telephone  conversation  of  May   23,    1975,    the 
following    is   an   outline   for   federal    legislation  on   the   above 
subject  matter: 

Statement  of  Fact 

Medical  experiments  on  diseased  patients  have  constituted  criminal 
assault,   malpractice  per  se  and  breach  of  implied  contract  for  treatment 
and  care  throughout  the  history  of  Anglo-American  jurisprudence.      However, 
because  of    (i)    the  funding  of  extramural  gramts  controlled  by  H.E.W.   and 
the  armed  services  to  universities  and  research  institutions  and    (ii)   the 
direct  fxmding  by  H.E.W.    to  its   employee  researchers   in  the  Public  Health 
Service  and  Veterans'    Administration,   hospital  patients  are  being  used  as 
human  guinea  pig  subjects   for  medical  experiments  in  violation  of  these 
criminal   law,    tort  and  contract  principles. 

Types  of  Experiments 

The  use  of  patients  as  human  guinea  pig  experimental  subjects   is 
divided  into  two  main  groups,    (i)    clinical  and    (ii)    laboratory  experiments. 

A.  Clinical  experiments  may  be  therapeutic  or  non-therapeutic  and 
may  or  may  not  .cause   injury  to  the  patient. 

B.  Lciboratory  experiments  are  always  non-therapeutic,    always  cause 
injury  to  the  patient,    and  are  usually  intended  or  known  to 
have  such  results. 
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(1)   Laiioratory  experiments  may  be  divided  into  three  general 
categories : 

(a)  Psychobiological ,  in  which  the  patient's  mind  emd 
body  are  experimented  on,  i.e.  causing  a  patient 
admitted  for  mental  illness  to  become  additionally 
mentally  distressed  by  administering  psychotropic 
drugs  and/or  somatic  disease  treatment  drugs  with 
willful  behavioral  stimxili  and  at  the  same  time, 
using  drugs  to  induce  illness  like  hypoglycemia, 
hyperglycemia,  dicibetes  mellitus,  liver  disease,  etc. 

(b)  Somatic ,  in  which  the  patient's  already  diseased 
physical  condition,  which  caused  his  hospitalization, 
is  exacerbated  or  a  newly  diseased  condition  is  in- 
duced, or  both. 

(c)  Mental ,  in  which  the  depressed  patient  is  subjected 
to  additional  psychic  stress  and/or  a  partictileir 
mental  condition  of  an  addict  is  exacerbated,  such 
as  an  alcoholic  who  is  fed  alcohol,  or  an  additional 
drug  abuse  is  created,  such  as  giving  an  alcoholic 
LSD. 

The  Reason  For  The  Existing  Failure  To  Protect  Hospital  Patients  From  These 
Illegal  Acts. 

1.  The  failure  of  hospitals  to  disclose  that  govemment-fxmded 
researchers  are  performing  such  experiments  on  the  general  patient  body 
has  prevented  the  pviblic  from  realizing  that  they  may  be  selected  for 
such  experiments  on  admission  to  a  hospital  for  treatment. 

2.  The  diseased  patients  are  not  physically  able  to  defend  them- 
selves and  are  locked  into  behavioral  or  metabolic  units,  preventing  out- 
side visitation  which  might  result  in  a  termination  of  their  use  as  experi- 
mental subjects. 

3.  Upon  release,  the  hospitals,  if  challenged,  deny  that  they  had 
made  such  use  of  the  patient. 

4.  Blue  Cross/Blue  Shield  and  other  insurance  plans  provide  most 
of  the  payments,  without  investigation  of  these  units,  which  fail  to  pro- 
vide treatment  for  patients. 
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Hon.  Hubert  H.  Humphrey 
Attention:   Mr.  Barry  Morrisroe 


5.  H.E.W.  has  made  material  misstatements  of  fact  to  Congress 
claiming  that  these  experiments  are  performed  on  animals  and  not  on  human 
beings  and  has  omitted  the  material  fact  that  in  the  few  instances  where 
they  refer  to  human  experiments,  they  mean  diseased  hospital  patients,  as 
distinguished  from  healthy  volunteers. 

6.  H.E.W.  falsely  advertises  these  hospitals  as  treatment  facilities 
without  disclosing  that  they  house  experimental  units,  which  will  perform 
experiments  on  patients. 

7.  The  experimenters  and  their  academic  supporters  have  (i) 
created  an  aura  of  legality  by  failing  to  disclose  the  existence  of 
laboratory  experimentation  and  (ii)  created  precedent,  through  the  "in- 
formed consent"  theory  of  medical  codes,  which  further  theorize  that  the 
individual  members  of  the  public  may  be  sacrificed  for  medical  experi- 
ments in  the  interests  of  hoped-for  future  benefits  to  society. 

8.  These  men  have  also  misstated  the  effect  of  H.E.W. 's  1971 
Guidelines  as  an  adequate  source  of  protection  for  the  unwary  victims  of 
these  experiments  when,  in  fact,  no  such  protection  exists  because: 

(a)  The  Guidelines  merely  form,  a  contractual  relationship 
between  the  grantor  and  grantee  for  the  dispensing  of 
federal  funds. 

(b)  The  grantee  institution  is  not  bound  to  do  anything  in 
return  for  obtaining  these  funds  except  file  an  original 
application  stating  that  it  will  have  its  own  members 
review  research  protocols  for  human  experimentation  and 
obtain  written  consent  forms  from  the  victims . 

(c)  The  peer  committees  have  no  standing  in  law  to  abrogate 
the  existing  prohibitions  and  they  are  made  up  of  the 
same  experimenters  who  merely  approve  of  each  other's 
work. 

(d)  As  a  matter  of  law,  consent  to  medical  experiments  is  of 
no  force  or  effect,  even  if  a  form  is  signed,  because 
the  criminal  law  does  not  create  an  exception  for  acts 
which  are  against  public  policy  by  virtue  of  the  consent 
of  the  victim. 

(e)  The  only  power  which  H.E.W.  has  under  the  Guidelines  is 
to  terminate  a  grant.   However,  as  illustrated  by  the 
Tuskegae  Syphilis  Study,  even  after  28  patients  died, 
there  was  no  termination  and,  instead,  a  cover-up 
ensued. 
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Attention:   Mr.  Barry  Morrisroe 


Sufficiency  of  Existing  Laws 

Each  state  has  statutory  and  case  decisions  to  facilitate  criminal 
and  civil  prosecutions  of  the  perpetrators  of  these  acts. 

Proposed  Legislation 

Federal  legislation  should  be  enacted  to  complement  the  existing 
state  law  prohibitions  by  preventing  grants  by  H.E.W.,  the  V.A.  and  the 
Armed  Forces  for  intrannoral  and  extramural  experiments  involving  the  use 
of  any  hospital  patient  as  a  human  guinea  pig  subject  of  any   non-therapeutic 
experiment.   The  statute  should  also  contain  language  reflecting  the  Anglo- 
American  legal  tradition  that  absolutely  prohibits  any  non-therapeutic 
medical  acts  such  as  sterilization  in  addition  to  experimentation  on  legally 
incompetent  individuals,  i.e.  infants,  children  and  the  mentally  incapacited, 
whether  they  be  diseased  or  healthy. 

The  statute  should  mandate  that  the  Justice  Department ' s  Criminal 
Division  may  prosecute  those  suits  in  which  federal  employees  violate 
the  statute,  but  that  the  Civil  Division  be  prohibited  from  defending  the 
individuals  in  civil  suits  brought  in  state  or  federal  courts  arising  out 
of  such  violations,  since  the  acts  are  beyond  the  scope  of  their  employ- 
ment.  This  will  eliminate  the  present  conflict  of  interest  in  the  Justice 
Department  as  illustrated  by  the  Civil  Division's  defending  the  civil 
sterilization  cases  which,  under  state  criminal  law,  were  acts  of  assault 
and  maiming,  and  defending  the  Tuskegee  civil  suit,  which  violated  even 
more  serious  criminal  prohibitions  since  multiple  deaths  resulted.   In 
both  instances,  there  were  no  criminal  prosecutions  by  the  Justice 
Department . 

The  factual  material  from  which  all  of  the  above  has 
been  developed  is  in  my  office  and  will  be  available  to  you 
upon  request. 

Sincerely  yours, 


iuxMlci-l^ 


Neil  S.  Wolfram 
NSW:mc 


1015 


'TUCrxHcb  Pieties  ^tunain 

COMMITTEE  ON 
AGRICULTURE  AND  FORESTRY 

Washington.  D.c.    20510 


Juna  12,  1975 


Mr.  Neil  S.  Wolfram 

Attorney  at  Lav/ 

200  Park  Avenue 

Kexv  York,  New  York  10017 

Dear  Mr.  Wolfram: 

Thank  you  for  your  very  informative  and  substantive  letter 
on  legislation  to  implement  the  termination  of  federally 
funded  illegal  medical  experimentation. 

I  have  taken  the  liberty  to  share  your  letter  outlining 
your  concerns  about  illegal  medical  experim.entation  and 
your  F^'oposed  legislation  with  Senator' Kennedv,  Chairman 
of  the  Health  Subcommittee  of  the  Senate  Labor  and  Public 
VJelfare  Committee.   I  have  asked  his  staff  to  review 
your  concerns  and  make  a  recorom.endation  as  to  possible 
legislative  action  which  might  be  approoriate  reaarding 
your  proposal  for  legislation. 

I  appreciate  the  tim:e  that  you  have  taken  in  preparing 
your  statem.ent  and  v/ill  be  in  touch  with  you  again  when 
the  Subcommittee  responds  to  m^y  inquirv. 

With  bast  wishes. 

Sincerely, 


Hub 
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HAIKLB  W.  »Om*M  <Z'S    a«-SIH  CABLE: 


March  12,  19  75 


Mrs.  Ronay  Menschel 
c/o  Hon.  EdwaLTd  I.  Koch 
26  Federal  Plaza 
Suite  3139 
New  York,  New  York  10007 

Re:   Illegeil  Medical  Experiments  on 
New  York  City  Hospital  Patients 

Dear  Mrs.  Menschel: 

Thank  you  for  your  letter  of  March  7,  1975,  which 
refers  to  the  Veterans'  Affairs  Subcommittee  staff's  posi- 
tion approving  of  the  use  of  diseased  veterans  as  subjects 
of  "experimental  treatment" .   My  chcirges  of  illegality  eire 
based  on  the  fact  that  the  experiments  performed  on  my  wife 
and  others  are  laboratory  experiments  and  in  no  way  are 
they  to  be  elevated  to  "treatment"  of  a  patient.   If  the 
Subcommittee  staff  takes  the  position  that  the  experiments 
of  Drs .  Lieber  and  Rubin  performed  on  patients  suffering 
with  liver  diseases  at  the  Bronx  V.A.  Hospital  and  those 
of  Dr.  Gottheil  at  the  Coatesville  V.A.  Hospital  are  "treatment* 
for  their  respective  diseases,  they  are  engaging  in  the  same 
deceit  practiced  by  the  Society  of  The  New  York  Hospital  on 
us.   The  only  medically  known  and  approved  treatment  for 
alcoholism  is  detoxification  first,  followed  by  other  treat- 
ment modalities  to  sustain  sobriety,  none  of  which  include 
administering  the  very  toxic  substance  causing  the  addictive 
condition. 

If  on  the  other  hand,  this  terminology  is  yours, 
please  note  that  use  of  patients  as  subjects  of  laboratory 
experiments  as  well  as  treating  them  by  experimental  methods, 
are  still  subject  to  the  same  legal  prohibitions.   However, 
the  former  conduct  is  unprecedented;  arises  out  of  the  World 
War  II  Nuremberg  war  crimes  trials;  is  never  for  the  benefit 
of  the  patient  and  is  never  legally  excused  by  obtaining  a 
signed  "consent"  form  from  the  victim. 
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The  latter  has  been  an  historical  fact  in  medical 
practice  and  has  been  excused  by  courts  only  where  a 
dying  patient  is  informed  that  he  has  no  possible  chamce 
to  survive  and  that  an  experimental  mode  of  treatment  may 
save  his  life  and  he  thereafter  consents  to  this  form  of 
medically  unproven  treatment. 

The  legislative  history  of  H.E.W.'s  National  Com- 
mission to  Protect  Human  Siabjects  created  by  P.L.  93-348 
U.S.  Code  Congr.  and  Adm.  News  referred  to  the  V.A. 
Hospital's  use  of  psychosurgery  as  it  differed  from  NIH 
standards  in  obtaining  informed  consent  of  patients  to 
cause  their  brain  tissue  to  be  permanently  altered  (see 
Maya  Pines,  The  Brain  Changers,  Harcourt  Brace  Jovanovich, 
Inc.  1973)  which  may  be  what  the  Vetereins'  Affairs  Sub- 
committee staff  was  referring  to  in  your  conversation  with 
them  (pp.  2161-2162): 

JUM  18 

This  was  a  joint  hearing  with  the  Velerans' Committee.  The  witaiess  I  • 
was  Donald  Johnson,  the  Administrator  of  Veterans  Affairs.  This 
hearing  focused  on  the  extent  of  psycho-surgery  in  Veteran's  Admin- 
istration, (hereafter  referred  to  as  VA)  hospitals.  The  healing  explored 
the  conditions  under  which  psychosurgery  has  been  performed  and  the 
past  and  present  systems  in  VA  hospitals  for  monitoring  the  per- 
formance of  such  procedures.  Differences  between  the  NIH  guidelines 
and  the  VA  guidelines  for  the  protection  of  human  subjects  were  dis- 
cussed and  explained.  -i 

H.E.W.'s  National  Commission  can  hardly  be  expected 
to  turn  themselves  in  for  engaging  in  criminal  activity. 
Furthermore,  the  legislative  history  of  its  creation  not 
only  shows  that  H.E.W.  was  opposed  to  it,  but  that  it 
failed  to  provide  even  the  most  elementary  principles  of 
honesty,  let  alone  good  medical  conduct,  in  their  sterili- 
zation program  which  ultimately  led  to  Judge  Gesell's 
opinion  in  Relf  v.  Weinberger,  372  F.  Supp.  1196  (D.C., 
1974)  declaring  improper  the  sterilization  of  children 
and  incompetents  as  a  matter  of  law  because  these  persons 
could  never  give  a  valid  consent  to  such  non-therapeutic 
medical  acts.   Unfortunately,  the  victims  are  now  without 
reproductive  organs,  which  H.E.W.'s  physicians  cannot  re- 
turn to  them. 
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The  legislative  history  also  discusses  how  H.E.W. 
covered  up  these  atrocities  (at  pp.  2162-2163) : 


Jvly  10 

Witnesses  imcluded  Henry  Simmons,  Deputy  Assistsint  Secretary 
for  Health  and  Scientific  Afi'airs,  Joseph  Levm,  general  counsel  of 
the  Southern  Poverty  Law  Center,  Mr.  &  Mrs.  Reli  of  Montgomery, 
Alabama,  Dr.  Warren  Hem  of  Denver,  Colorado,  and  Howard  Phillips, 
former  Acting  Director  of  Office  of  Economic  Opportunity  (hereafter 
referred  to  as  OEO). 

Dr.  Simmons,  on  behalf  of  the  HEW,  testified  in  opposition  both  to 
S  2071  and  S  2072.  He  announced  a  new  fellowship  program  on  behalf 
of  the  Department,  and  testified  that  although  he  agreed  with  the 
intent  of  S  2072,  he  felt  the  Department  had  the  authority  to  handle 
the  matter  by  regulation  and  urged,  in  view  of  an  HEW  pending 
study,  due  April,  1974,  that  no  action  be  taken.  The  hearing  then 
focused  on  the  sterilization  of  Minnie  and  Mary  Alice  Reli  by  the 
Montgomery,  Alabama,  family  planning  clinic. 

Testimony  indicated  that  the  sterilization  was  performed  without 
informed  consent  by  the  parents.  Testimony  further  revealed  that  Uie 
guidelines  on  sterilization  which  were  originally  developed  and  ap- 
proved by  OEO  for  their  community  action  projects  were  never  dis- 
seminated. Dr.  Hem  testified  as  to  his  undeistanding  cf  why  they  were 
not  sent  out.  Howard  Phillips,  theformer  Acting  Director  of  OEO,  t^>- 
tified  th&t  he  did  not  approve  of  the  use  of  government  funds  for  ster- 
ilization; that  he  did  not  know  sterilization  was  taking  place  at  the 
time  h»  was  Acting  Director;  and  that  he  believed  the  decision  not  to 
issue  sterilization  guidelines  was  infiuenced  at  least  to  some  degrs«  by 
Presidential  opposition  to  the  use  of  government  funds  for  such,  pur- 
poses— —-         '     -  ....       I 


The  legislative  history  shows  that  where  H.E.W. 
controls  the  destiny  of  diseased  patients  who  are  in  its 
hospitals  and/or  subject  to  its  health  programs,  they  may 
be  left  to  die  from  syphilis  without  anyone  being  the  wiser 
unless  it  appears  in  the  newspapers  (at  p.  2161) : 
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April  SO 

Witnesses  included  Dr;  Henry  Simmons,  Deputy  Assistant  Secrclaiy 
for  Health,  Fred  Gray,  attorney  and  legislator  of  the  state  of  Alabama, 
Carter  Howard  and  Herman  Shaw,  two  partiapants  m  the  Tuskegee 
Syphilis  Study,  Peter  Buxtun,  law  student  m.  San  Francisco,  Calilor- 
ma  and  Dr.  Vernal  Cave,  Director  of  the  Bureau  of  Venereal  Disease 
Control  in  New  York  City  Department  of  Health.  This  hearing  focused 
on  the  Tuskegee  Syphihs  Study  and  the  HEW  mvrsUgafaon  of  the 
circumstances  surrounding  it,  includmg  why  the  HEW  Ad  Hoc  Ad- 
visory Committee  was  disbanded  prior  to  issumg  its  final  report,  iwo 
former  subjects  of  the  study  described  their  understanding  of  it  and 
testified  there  had  been  no  adequate  informed  consent.  Dr.  Buxtun  s 
testimony  described  his  attempts  to  bring  the  study  to  the  attention 
of  HEW  officials  long  before  the  story  was  first  reported  by  the  Asso- 
ciated Press,  and  the- difficulties  he  encountered  in  that  undertaku^. 
Dr  Vernal  Cave,  a  member  of  the  Commission,  testified  as  to  the- 
obstacles  that  HEW  had  put  in  the  Commission's  way.  He  gave  his 
personal  views  on  what  the  study  meant,  why  it  had  happened,  what 
course  of  action  should  how  be  taken. 


Lastly,  the  legislation  creating  the  H.E.W.  Com- 
mission to  "study"  the  "protection"  of  diseased  patients 
covers  only  psychosurgery  "treatment"  and  fetal  research 
and  is  further  limited  to  government  programs  under  the 
Public  Health  Service  Act,  The  Community  Mental  Health 
Center  Act  and  the  Development  Disabilities  Act,  none  of 
which  relate  to  what  I  have  been  presenting  here  with 
regard  to  experiments  in  state,  private  and  V.A.  hospitals 
(at  p.  2171) : 

Tttxe  H — ^Th2  Protection  of  HrrarAN-  Subjects  Act 

A.  ESTABUsHiCBNT  OP  cosfivaasiorf  I 

The  Committee  has  reviewed  the  final  report  of  the  Department  of 
Health,  Education,  and  Welfare  Commission  charged  with  studying 
the  circumstances  surrounding  the  Tuskege©  Syphilis  study  and 
evaluating  current  DHE W  policies  for  the  protection  of  human  re- 
search subjects.  It  has  considered  the  testimony  presented  to  the  Com- 
mittee proposing  the  establishment  of  a  national  commission  for  the 
protection  of  human  subjects.  It  is  the  Committee's  belief  that  the 
establishment  of  such  a  commission  is  essential  to  the  development 
of  a  system  where  human  subjects  of  biomedical  and  behavioral  re- 
search are  adequately  protected.  The  Committee  agrees  with  those 
witnesses  Tv-ho  testified  that  the  scope  of  the  inquiry,  findings,  and 
procedure  of  such  a  national  commission  should  cover  all  biomedical 
and  behavioral  research  involving  human  subjects.  But  the  Committee 
also  recognizes  that  its  jurisdiction  is  limited  to  those  programs  and 
activities  defined  in  the  Public  Health  Service  Act,  the  Communitv 
?/Iental  Health  Centers  Act  and  the  Development  Disabilities  Act,  and 
that  further  espansion  would  be  a  complicate*!  matter  involving  fur- 
ther study  in  any  event.  The  Committee  has  therefore  limited  the 
jurisdiction  of  the  Commission  accordingly. 
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March  12,  19  75 


Mrs.  Ronay  Menschel 
Page  Five 


It  may  be  concluded  from  all  of  this  that  I  agree 
with  the  fellow  or  fellows  who  stated  in  the  text  (at 
p.  2168): 

- .  Time,  and  tima  again  in  ths  course  of  the  hearings  the  Committee^^ 
•  -  heard  testimony  about  abuses  in  the  field  of  human  experimentation-  J£ 
Whether  the  hearings  focused  on  DepoProvera,  DES,  supercoU,  exper-;^> 
imental  surgerr,  prison  research,  university -centered  research  abuses,  -^ 
the  Tuskegee  Syphilis  Study,  genetic  manipulation,  behavioral  coo-'  r*^ 
trol ;  or  the  Goldiieher  contraceptive  study,  it  would  appear  that  tha  ".r 
commontheme  was,  "Letthepiatient  beware."  : '-"X 


I  can  only  add  that  this  so-called  Commission  To 
Protect  The  Subjects  of  Medical  Experiments  will  not  pro- 
tect patients  or  even  recognize  the  legal  prohibitions 
to  using  them  as  human  guinea  pig  subjects  of  laboratory 
or' clinical  experiments  because  of  the  limits  of  the  legis- 
lative meindate,  the  sympathies  of  the  Commission's  member- 
ship, at  least  five  of  whom  perform  experiments  on  patients, 
and  the  control  over  them  by  H.E.W. 

Sincerely  yours. 


Neil  S.  Wolfram 


NSW:mc 
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NEW  vouk  omce 

RaoM3l3» 
2S  FmcftM.  PLAXA 
Pnonci  2I1-2M-I0M 
COM  M ITTEB  ON  APPROPHIATIONS 


Congress;  of  tlje  Winittti  states 


rOHEION  0PCRAT10N9 


masiinztm,  B.C.    20515 
March  7.  1975 


Neil  Wolfram 

Wolfram  &  Wolfram 

200  Park  Ave 

New  York,  New  York  10017 


Dear  Mr.  Wolfram: 

lepologize  for  being  so  long  in  responding  to  your  letter  and 
enclosures.  It  took  some  time  for  me  to  get  through  to  Senator 
Cranston's  office  to  find  out  what  they  are  doing  with  your 
correspondence.  It  seems  that  the  person  who  was  handling  it 
on  the  Subcommittee  has  left. 

From  what  I  was  told,  it  seems  that  the  Subcomnittee  agrees  with 
the  Veterans  Administration  that  experimental  treatment  can  be 
carried  out  on  human  subjects  in  hospital  settings  with  proper 
consent  from  the  patients  —  and  in  fact  the  Subcomnittee  is  working 
to  develop  better  consent  forms. 

I  understand  too  that  the  questions  relating  to  the  use  of  humans 
in  medical  research  will  be  the  topic  of  considerable  consideration 
by  a  newly  appointed  (by  the  Secretary  of  HEW)  Comnission  on  Human 
Experimentation.  The  Conmission  is  headed  by  Dr.  Charles  Lowe  of 
the  National  Institutes  of  Health.  , 

We  are  writing  to  NIH  and  the  Veterans  Administration  querying  on 
certain  details  of  how  experimentation  on  human  subjects  is  handled. 
When  we  receive  a  response,  we  will  be  in  communication  with  you 
again. 


Sincerely, 
Ronay  MOTschel 


83-298  O  -  77  -  66  (Vol.  2) 
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WOLFRAM    5.    WOLFRAM,    P.  C. 

ATTORNEYS  AT  LAW 

200    PARK    AVENUE 

NEW   YORK,   N.  Y.    IOOI7 

'   WOLrRAH  <2I2)    0©2-3tll  CABLE:  WQLFLI  EN 


April  29,  19  75 


Ms.  R.  Anne  Ballard 
Information  Officer 
National  Commission  for  the 

Protection  of  Human  Siibjects 
Westwood  Building 
Room  125 

5333  Westbard  Avenue 
Bethesda,  Md.  20016 

De'ar  Ms,  Ballard: 

Thank  you  for  your  letter  of  April  23,  19  75. 
As  I  previously  stated  to  you,  it  is  my  \inderstanding 
that  H.E.W. 's  National  Commission  was  not  empowered  to 
hear  testimony  and  make  recommendations  to  its  Secretary 
on  whether  non-therapeutic  medical  experiments,  performed 
on  patients  in  university,  state  and  local  hospitals,  are 
legal. 

However,  since  you  have  informed  me  of  the 
Coimnission's  request  for  "written  input  from  the  public 
at  any  time,  cind  such  correspondence  will  be  distributed 
to  all  members",  I  will  briefly  advise  it  of  the  following: 

1.  All  experiments  in  New  York  State  are  illegal 
when  performed  by  physiciains  (and  others  acting  in  such 
capacity)  on  diseased  patients  which  are  non-therapeutic 
and  cause  an  exacerbation  of  the  patient's  diseased 
condition  or  create  a  newly  diseased  condition. 

2.  All  such  laboratory  experiments  are  medical 
malpractice  per  se  under  our  civil  case  law  decisions. 

3.  Accordingly,  the  following  experiments 
set  forth  in  Alcoholism,  Browne-Mayers,  Seelye,  Stokes 
and  Seixas  (Grune  &  Stratton,  Inc.  1971)  describing  the 
use  of  pregnant  alcoholic  women  who  were  caused  to  become 
intoxicated  as  part  of  the  experiment,  would  be  illegal 
and  malpractice  per  se  in  New  York  (at  p. 4  84): 
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April  29,  19  75 


Ms.  R.  Anne  Ballard 

National  Commission  for  the      -2- 
Protection  of  Human  Subjects 

The  onset  of  alcohol  induced  hypoglycsmja  in  infants  and  children  was 
reported  by  MacLaien  et  al.*''  and  Heggarty."  Both  authors  stressed  the  late 
onset  of  convulsions  (3  to  5  hours  aft^r  alcohol).  MacLaren  performed  detailed 
biochemical  ds terminations  on  five  children,  three  with  previous  alcoholic 
hypoglycemia,  and  demonstrated  that  the  mechanisms  of  alcohol  hypoglycemia 
are  the  same  in  children  as  in  adults  and  dependent  on  reduced  glycogen  stores 
from  fasting  followed  by  an  alcohol-induced  iniiibition  of  gluconeogenesLs. 

Mantell  and  Liggjiis**  showed  in  the  pregnant  human  utemsandCoutinhoet 
al.^'  confirmed  in  the  nonpregnant  uterus  that  alcohol  did  reduce  the 
spontaneous  activity  of  the  utertis  but  not  the  reactivity  of  the  uterus  to 
exogenous  oxytocin.  This  is  consistent  with  other  data  (Fuchs  et  al* '  •  '* *  and 
Wilson  el  al.'*')  that  suppression  of  the  uterine  activity  is  via  inhibition  of  the 
neurohypophysis. 

27.  Coutinho.  E.  M..  Filho.  J.  A..  Xavier,  R..  Fuchi,  A-R..  and  Fuchs.  F.:  Effect  of 
elhanol  in  tha  mponu  of  the  nonpresant  human  uteruj  to  oxytocin  and  vasoprrsHn.  J, 
Otwtet.Cynaec.BriLComm.  77:  164-166, 1970. 

45.  Fuchs,  F..  Fuchj,  A.  R.,  Pablele,  V.  F.,  Jr..  and  Risk,  A.:  Effect  of  alcohol  on 
threatsned  premature  labor.  Amer.  I.  Objtet.  Cynec.  99:  627-637,  1957. 

46.  Fuchs,  A.  R.,  Coutinho,  E.  M.,  Xavier,  R.,  Bates.  P.  E.,  and  Fuchj,  F.:  Effect  of 
ethanol  on  the  activity  of  the  nonpregnant  human  uteriu  and  its  reactivity  to  neurohypo- 
physeal hormonei.  Amsr.  J.  OMtet.  Gynec.  101:  997-1000. 1958. 

59.  Heggarty,  H.  J.:  Acute  alcoholic  hypoglycemia  in  two  4-ys3r-oIdi,  Brit,  Med.  J.  I: 
280,1970.  I 

83.  MacLaten,  N.  K.,  Valman.  H.  B.,  and  Levin,  B.:  Acute  alcoholii:  hypogiycsmia  in  | 
two4-year-oldi.Brit.  Med.  J.  1:230, 1970.  | 

86.  Mantell,  C.  D.,  and  Liggini.G.  C:  The  effect  of  ethanol  on  the  myometrial  rapona«  j 
to  oxytocin  in  women  at  term.  J.  Obstet.  Cynec.  Brit.  Comm,  77:  976-931, 1970.  | 

149.  Wilson,  K.  H.,  Landesman,  R.,  Fuchj,  A.  R.,  and  Fuchj,  F.:  Tne  effect  of  ethyl 
alcohol  on  isolated  human  myometrium.  Amer.  J.  Objiet.  Gynec.  104:  436—439. 1969. 

4.  Thus,  any  so-called  fetal  research  in  which  the 
mother  was  either  a  diseased  hospital  patient  or  one  who  was 
suffering  from  an  addiction,  be  it  alcoholism,  heroin,  or  ciny 
other  addictive  or  illegal  psychotropic  drug  administered  to 
her,  violates  our  criminal  statute  and  is  medical  malpractice 
per  se. 

5.  You  are  also  advised  that  under  New  York  law, 
any  experiments  on  infants  such  as  those  referred  to  in  the 
above  article,  would  be  equally  as  illegal  and  malpractice 
per  se. 

6.  You  are  further  advised  that  under  New  York  State's 
criminal  statute,  any  member  of  H.E.W.  who  provided  federal  funds 
in  support  of  such  illegal  laboratory  experiments,  would  be 
considered  a  conspirator. 


Sincerely  yours. 


Neil  S.  Wolfram 


NSW/ if 
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Nafional  Commission  for  the  ProtecHon  of  Human  Subjects 
of  Biomedical  end  Behavioral  Research 

WesW/ood  Building,  Room  125 

5333  Westbard  Avenue 

Be>hesda,Maryland2C016 

May  13,   1975 


Mr.  Neil  S.  Wolfram 
Wolfram  &  Wolfram,  P.  C. 
Attorneys  at  Law 
200  Park  Avenue 
New  York.  NY  10017 

Dear  Mr.  Wolfram: 

We  have  received  your  recent  letter  relating  to  non -therapeutic 
research  and  have  made  copies  available  to  all  members  of  the  National 
Commission  for  the  Protection  of  Human  Subjects. 

Sincerely  yotirs, 

R.  Anne  Ballard 
Information  Officer 
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Death  of  2  Doctors  Poses  a  Fitness  Issue 


By  BOYCE  RENSBERGER 

The  strange  ca«  of  the  Mar- 
cus brothers,  identical  twins 
whose  puallel  lives  led  thetn 
from  prominent  careers  ^as 
gynecologi^l.  through  drug.^d- 
diction  to  lonely  deaths  in  the 
throes  o(  baibitarata  withdraw- 


a!,  has-' becocoe'tbe-  new  f6cui^.j{|^l 
of  an  old  cqutrwersy  in  medi-  •^.  ^'^ 
cine— how  to  deal  with  doctors'*  v- 
who.becooie^unfit  to  practice- ~"'    \ 

The  bacheJor'brothers,  Stew-     \f 

t    L.'^  and-.  Cyril   C.    Marciis,s 
45    year»  J  'oH.^  1",  were 
dead.in.tt|i«n:.jEast  Side  aparfc-aSlJT 

ment.on  jBlRMJ-nThe  Medical'S^t^warf  L.'  IVttTcas,  left,'  and  Cyril  C  Marcus  in  1954  at 
Examinei'sioffice  said  that  tbey^^       th«  Nnr  York  State  Medical  Center  in  Syncuse. 
had  be«ir»dtaid  about  -  "-'^^ 


wee)a»; 


and. detennmed' that  both  bad  be^a  perhaps  two  years  ago 
been    barbitairatc    addicts,  andfand'  Stewart's-  only  within-  re-, 
had  dietfci»at~of'-an-overdo»»[ieiit  months  ■i^'  '*'■  >^-^        • 
but  of rttaasidriis'r  typicalhr  »e-  tTeople  foe  whoni'  barbiturates' 
vere  witfadnwaL  syridrome^       iare>  legitimately  prescnbed  for 


The  jeadiir,  once  thought  to 
have  been  suidder/are  now  con- 


sidered-l^/ttMMedicaJ  Exam-  engage inpottntially  hazardous 


iner's  offic»'atJeast  as  Ekdy 
to  have  Jieen^  accident^  t^ey 
may-^  even^have* beeni  tryjng 
to  end.  ihiaap  dependaice  ion 
barbituTatea.;,pne>  of  tlie  most 
powerful  Beiiarvioi:  and  emotion 

modifying  drug  classes ..  ^[v 

The-.switftdrawml',  syndrqjne, 


••jianety  ot  medical  purpose* 
are  commonly^  warned  not  to 


adtjvides  s^ch, as. driving  a  car 
■^^,;^nnisy  brothers,  ,  who 
wer»  on  the  staff. of  Comelt 
llniveirsityVihedical  school  and 
its  affiliate;  New  York  Hospital, 
performed  gynecological  sur- 
gery and  ^ibade  inedical  judg- 
ments .,on  Cnttnerous-.  occasions 


which  can  includckconvulsions,  diuing  the^  time  they  were  tak- 
delirium  .aiKPfataf.collaps^of  >ng  barbiturates  regularly, 
the  heart"  and-circulatory  .jfys-  .    .   — -,     _        ^^ 

tem,ytypically?'.^nows^-rmg-'  V;.-.^   "  NEWS.IKnMX       ■ 
term  addlctioh  to  large  doses  ,    •.       •.   ^-pigri  •     -  Pi 

of     thepT^^^drug.'  .^pjom  _,;.otherl*'~'' »".'''"' "'*'"•"'  ••  '^•« 
evtdence'gafhered  by.  the,Medi-[S!^  •.y'~'''..~^o^u''^.     '  _ 
cal  Examiner's. bfficef  arid  from  >~"'"'   ■  '"  V<f-a^  «»•>■  fjuif 
interviewi  -iiritbhiuneroos  asso-fc^^ '.:-. . r . JJ  llS^  .•,,.:   ** 

ciates'  and"' colleagues,    iti'ap-' Funrir/siyie.  .'.;...a  i  Tumm. » 

pears-that-CyriTs-drugyhabitl^— ^.^■^'^jll^l^^Sr.  ; 

Imofitt  •  .:t-.'. .  U-n  I  V.tti   frOMWpnq* 
C«U.  THIS  TOtt-fBlt   MJJIBBareE  ■««.  .v.-i;;.  J»-J»-]Wml»r'  .:.  ...   . 


-»One  doctor  who  worked  at 
r<ew )  York  Hospital  saKt  he 
knew  of  at  leasr  one  insUnce 
nr  which  one  of  the  brothers, 
who  was  scheduled  to  perform 
surger/,  had  walked .  into  the 
operating  room  "and  behaved  as 
it  he<were  "really  out  of  it 
M' Another  person  said  Dr.  Mar- 
ciis  (It, is'  unclear  which  one) 
had  ripped  the  anesthetic  mask 
ftom,,  a  patient's  face  .  and 
placed  it  over  his  oiwit  -The 
doctor,  was  .  sent  away,  only 
toi-be -replaced  by  his  brother 
who  was  also  "out  of  ft."  " 

From  this  episode  and  nume- 
rous lesser  incidents  reported 
6y..'~CQlleagues,  .  acquaintances 
aiid^'patients  of  the  Marcus 
brothers,  it  seems  apparent  that 
nany  people  knew-  they  were 
undergoing  some  kind  of  deep- 
seated,. ,  long-term  change  for 
the  worse.  .  , 
^ ; Yet;;  it  also  appears-  that  no 

Continued  on  Pag»  32.  Column 
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one  mtervened  to  halt  their 
deterioration.  Perhaps  more  im- 
portant, it  is  not  fully  dear 
that  any  medical  regulatory 
body-took  steps  to  protect  pa- 
tients from  possible  malprac- 
tice byeither  of  the  doctors. 

Officials  of  New  York  Hospi- 
tar,    for    example,    refused    t& 
say  whether  the  institution  had 
done  anything  about  the  Mar- 
cus brothers.  Dr.  David  THomp- 
son.  the  hospital's  director,  re- 
fused'to   accept   a   telephoiw 
inquiry  or  to  be  inteVvieweo. 
Marvin  Raebum,  the  hospiteJ's 
director  of  public  relations,  said 
the    hospiUI  '  did  ■  have  ■  rules 
governing  a  physician's  fitness  , 
to  practice,  but  he  refused  to  > 
disclose  whether  the  rules  '" 
ever  been  enforced.    -~    ^~~'~  Ij' 
pr     Fritz    Fuchs,    chafnn»n| 
of  H::otneirs  gynecology  depart-i 
ment  and  one  of  the  Marcusj 
brothers'.-  immediate    s«pervi-| 
sors,  also  refused  to  say  wheth- 
er  anytliing  Jn*"^   been_don«,i 
"Thai's  not  public  domain,;?;  to  ; 
asserted.       ''  .i  ■^-   = 

Similar  dose-mouthed  posi- 
tioos  were  taken  by  some^ther  , 
doctors' familiar  with  the  case. 
One,  ar  example,.asked  whetlr-  • 
er '  anything  .was   done  tif  re- 
strict or  to  help  the  MaKusesi 
replied,  "T  don't  choose  hxtett 
you  anything  about  it.  Pleass 
don't  call  me  again.""Anothw-, 
said,  "1  think  the  Marcus  broth-| 
ers    ought    to    be    left    alone.i 
■It  won't  do  anybody  any  good.". 
In  years  past,   similar  Cam-  • 
ments  would  have  come  fromj' 
virtually  every  member  of  the^ 
"medieaf  establishment"^  which 
had  traditionally  closed  ranks 
to^protect  the  ptofessioc  and 
its  members  from  critical  public 
examination.  ^ 

Now,  however,  tiioae  ranjis 
are.  being-broken  in  wbat-once 
would  have-  seemed  the  least 
likely  of  places— the  halls  of 
organized  medicine  at  the  local 
and  national  levels. 

"I  agree  lOO  per  cent  that : 
in  cases  like  this  there  should 
be  no-  hush-hush,  no  coverup." 
said  Dr.  Roger  Steinb»idc, 
chairman  of  the  board  of  cen- 
sors of  the  Medical  Society  , 
of  the  County  of  New  Toric 
"We'ij!  trying  to  get  away  from 
that  jKinsense  of  the  past." 
.  Investigations  Under  Way 
This  open  attitude  represents, 
a  significant  departure  front 
the  same  group's  posture  ncarty> 
three  years  ago.  when  newspa- 
per investigations  revealed  that 
Dr.  Max  Jacobson.  a  member 
of  the  medical  society,  was 
giving  amphetamine  injections, 
to  thft  rich  and  famous  2»  well 
as  himself  for  nonmedical,  rea- 
sons. A  member  of  the  board 
of  censors  said  published  re- 
ports of  Dr.  Jacobson's  practice 
spotlighted  the  failure  of  medi- 
cine to  regulate  itself  adequate- 
ly and  encouraged  more  vig- 
orous and  open  policing  of  doc- 
tors. , 
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SinSe  the  Jacobson  case,  the 
msdical  society  has  looked  into 

am%«'^fnV-disoe*n\^J  °h!^I  hT"™.    "'»"'"  Brother.neededl'"'"'  shared  nothing  less  thanllm.n;°ti'"«'    ""'S"  ""^    ^°d 

^eSo-^^-r  SEl^^v-j-ron:^^"- '"""  --  p"d'.-s  '^^^j^siiiT^^ 


c  '    '^    ^  I    ^ntil  about  two  years  afio  [I — — — ^-_^__^^^ 

5i!*^if  ;'^^'='"    "vehemently  ■'    appearred   that   the    Marcus  Lf    «iT^       T"  '-  ' 

denred- that  his  brother.needed '"ins  shared  nothing  les^tha^l"^^^?^'  <'™8-  "°'-"  and 
help,  knd  refused  further  com-  U«"eral  good  fortunf  ^oughl^.„?.  .?f ""'  """*«  of  "pa- 
munication.  lth<.v  Hi-i   ~~.  u.         ■  ■"'"   ."6"|  tients,     ADoarsnt  v  th.  h„,-,„„ 


legal  .^"w^-sr'it  "does-  bves'S"!'^,^';"^^''*'':'- '""""'     '"""\  ■  ^^^,^  ^""''«*  "jny  Profes- 
Mt»    .u-    ._  ,L   '"'erviews  With  patients  andP'onal      meetings     knd      were 

nl  n  .""^■'^  the  brothers  nearly M^o*"  for  asking  incisive  ques 
"Jail  fit  a  pattern  suieestiriff  th»f  tions  of  researehcn:  ,ir»<»„.i-. 


— o — I  "^B"^  w»  uuuDie  Deean 
to  appear.  The  brothers  missed 
appointments  in  their  offices 
and  at  the  hospital.  Some  said 
their  behavior,  particularly 
Cynl  s,  became  uoojual  or  odd. 
or  "not  right." 

Patients  said  the  private  of- 
fice, once  spotless,  became  dir 


plaiBti  LxmrdoctOT?^lt'^?rnK'^"<l*.'^  ">•  brothers  neariyl "^o*"  for  asking  im^si've  que's' 
recommend  that  a  member  of if.i,-."  t  ^1"!™ '"^^esting  that  ''""^  of  researchers  presenting 
the -society  be  censured  or  ex-l^^  *""*  '*°  ^^"^  ago.botb  "»»' fmdmgs.  Occasionally  one 
P«lled,  neither  of  which  iffecur.,^f    *"*    eminently    re-  or  >oth    would  be  seen   at   ' 

his  right  to  practice.  More  ,ij:|^<='*'''e Physicians.     ..  -   .>  " "■" 

aifiiant.  the  board  can  reUvl  °™  rn'I930  to  a  Bingham? 
itsjfindings  and  recommenda-lfu"'  '^-^•'doctor  and  his  wife, 
tioris  to  the  State  Dtpartmentl*"  i^"""  '"i""  grew-  up 
of  Education,  which  can  revoke  °^*''"''' **"'  to  the  same 
a  medKal  license.  ,  1  col  leg»..  (Syracuse    University) 

Dr.  Steinhardt  said  the'mi^i-lfJlJ^  "'.•'''<^-»«i«>o»  (Up»tate 
cal  society  could  not  investi-J^"?'  Center),  graduated  — ---•  -'":  aaiu  otewart  often 
gal»  or-,  take  action  againstl)!"''  •'•sh  honors;  and  entered  ?"'"  of  his. mother  and  bis 
New,  York  Hospital  because  hisl,  ?.  **™*  medical  specialty,  ["'S"  "gsrd  for  her.  She  said 
eromp  has  ,no  authority  over!  *^* -'**''■  internships  and'".*'  Cyril,  then  married  and 
instituttoni  He  said  the  sodetvirf^"**"<^'"  together  at  the"""  "lionL  she,  and  Stewart 
wasfconcetned  that  New  YorkI      ""  ^i"*' "o^^Pital  here.  sometimes  double-dated,  had  a 

and^oUier  hospitals  were  not!  ^t^  entered  the  army  ^.K'«cmtillating  personality"  but 
takiDf  adequate  steps  to  ident.i-pi°e<l  the  rank  of  captain' and  ,  ^^^  thought  he  tended 
'y™»-P«>ne  pbysiciana  or  tol**<*  became  chief  of  obstetricsl  "^'^  °"  sleeping  pills  too 
prwict  patients.  land    gynecology    at    aa   airoyl'T'"^''-  However,  in  those  days 

^JZL""*  *''*  society  woQldl'X'spital.  ■  Both  were  once  on  ?™8  "^* '"'' "ot  seem  to  mter-i 
contene  «  meeting  of  aH  bospi-pe  staff  at  tenor  Hill  Hospital  L"*  """  ***'  medical  ptac- 
if.jS?"^^"  '"'**« -york  toja'^l  both  later  switched  to  Newr"^^         "      .,  ' 

of^S.r.^/'  e.ff8ctiii*.%ays1^oric  Hospital,^  where  they  be-,/-  Signs  of  T*m,bl« 
i!,.''!£?™*  patients- and  help-  <?me-  assistant  professon  iJ  .  th.n  i.,  L^  1 
mf^feWa^^."    fc'-»^;i,r"'^  O^J^lea^^;  si^fofSlubl^  ^ 

p^{p:^'  ^L^e^hd  -^  '-^  <"  «^-  ;^ ; 

pitafa  hospitals  could  not  easilvL  ^^  ^"*  regarderf  as  «u- 
exper  a- staff  doctor  withoutr^""  °° '"*'""*■  of  mltr- 
strorg  legal  grounds  for  chal-  '^  and  were  co-authors -of 
lenging  his  fitness  to  practice   '"*?'  »«ientific  papers;  Tljey 

aSJ".tr  «*"<^'y  ^       " ■ 

acc^ed  by^he  courts  as'snfn- 
ciert^caus*-,  ,  .X-J^J^, 
{  CoapUlnt  Kscdv^ 


,„ -.  — -.lu.an:,  lur  various  pho- 

-  "y  P^'ents  and  had  them  filled 

-  in  different  drug  stores. 
Although  a  suicidal  overdose 

of  the  drug  was  suspected  at 
first  tests  of  body  tissues 
r,^?*K!^  '""'^  compound  in 
I9T^».  .body  and  only  a  trace 
of  barbiturate  in  Stewart.  The 
.dates  of  the  pill  bottles,  stretch- 
ing back  over  many  months, 
n  ^in^f"'  *"<*  *"S  colleague 
ti^t^  ..•'**'"  '0  conclude 
t^Mt  the-  Marcuses  had  been 
addicts  and  that  they  hjd  S 
of  withdrawal  effects.     *°     '™  I 

of  the  medKaJ  societys  board 
(L^''°'\  ""••  somebody  has 
nf  •?  J^  Marcus  situation 
™*."'J»'«"  professional  cora- 
numity  failed  to  exercise  its  ob- 
ligation. And  oar  committee  has 
a  sense  of  failure  in  this  " 

,The  doctor  sakj  that  the  Mar- 
S"  ^™**'"s'  <lr«g  problem  un- 
doubtedly .  had  affected  their 
medical  practices.  .■'  r 

J^  '^  "'  '**«  Marcus 
brothers  illustrates  one  of  the 
largely  unpublicized.  problems 
m,raedicine.  addiction  to  drugs, 
mcludmg  alcohol.  Drug  depend^ 
|ence,M' sometimes    called    air 

g^^onar  habit  of  doctors 
oec«ise  of  irregular  demandsl 
gr^  time,    the   emotional 


jointly  wrote  one  of  the  leading 

gynecology     textbooks.     They 

shared    a    medical    office    for 

their    private     practices    and 

spent  _  their      leisure      hours 

together  at  their  summer  house 
in  the  Hamptons. 
.^0°e   o*    the    differences  In 
their  lives  is  that  Cyril  married.! 

had    two  "daughters    and'  was  i"-""  '  " '      11  """=,  or  office.  Dr.-  Todd  fr^ 

divorced.  Stewart  never  mar-  j    ;*'  New  York  Hospital,  their    """"y'^'P^  doctors  to  w«S 

ned. -..^schedule  of  actlvitiei.^ch  «    °"!  """K^es  -  wbo?w„e^- 

slacked    off    to    the  j     ,      '*"|™gs.     y; 


ii^J'*'"''*""  saidhisg^'up 
Iw  r^  M  "^  compSintS 
««>«  Cyril  Marcus  about  two 
yean  a»v.but  none  of.fte 
complamts  suggested'  drug 
t^  or^inental    iflness.  Ta- 

o,^,'^'^  *"*  «'ouk^;nor'fin 

outrfawTOice  forma, .»  they 
couWta  compensaKrt  tad  that 
newotfd  not  forward  patients- 
™«ras  to  other  doctors  when 

reqnestad.  There  were  nn  mm      i  . 'w^iaui 

plaints    alleging   bSd  "med^Si  ^  S"    throughout    their    live.; 
practice..  *' ^"■'^Pthen;  do  not  Although  many 

So.- many  complaints' piled  SiSL?*'?""  *"**  'ive  inde-l  •••-■■.  "•"  monin.  residenu 
up  that  the  board  asked  CvSlfr"  ''"*»■  '"«''"  have  °'  *^l  Sutton  Terrace  apart- 
to  appear  before  it.  He  made  .nSl.'^"**'''*  coincidences  ,S'«n»'""!<''''K  »'  «0  East  63d 
and  canceled  several  appoint    "  f^*'"*^  P*«*™«-  l^'""*-  "^ere  each  brother  had 

m«Bf»-    .«j    _u_    ^     •'JT'  ..  I     Because  they  share  the  same  °"  apartment    „m^~.i ..-_ 

?netic^mn«*ifMtirt«     1^ .; . 


rice,  once  spotless,  became  dir-    n>«?|cal  problems  and  the  readv 

was    full  of   urme   specimens.    P"$-~"    ' "^    -- 

collected  but  never  analyzed.  I  The  problem  is  one  that  has 
Some  patients  said  the  doitors  f?«»«e<l'*e  attention  of  n^ 
stopped  sending  bills  or  filling  Malcolm  C.  Todd,  the  immc-' 
put  msurance  forms.  Many  pa-  ^'« .  P"'  president  of  th^li 
t^ts  switched  ta.otherX-  k^?"^  Medical  Asso^atiou 7 
''°?.  v_  Jl^„._  ..  ;   .    .  C^L"^°"«:  ^-Todd  fre- 


™- -^.^scneouie  or  activities,  suw.  „, 

the'-paiTiIIels   in   their  ifTes.*"f8ery.  .  slacked    off    to    the  t      »»-      >■  ■     ■ 

*.'*'.**=?""*^«  'o  eiperu  on  E"!"'  ">"  '>wks  would  go-by  . '"Pl^cians  have  the  respon-l 
identieal.,twins,  not  eVciallyh?'^  "^li^er-bmher  app4ring  !*'»'''ty-  >  he.  said.  eariieTW 
uncommon  Some  twins  remain  ">"ti  One. doctor  said  Cyril's r*"-""?  see-that  doctors  a^ 
close  throughout  their  live.;  h^^'l'^^-  once  always  imniacu-,r?'"oved  from  practice  whefe 
others;  do  not  Although  many  "^  '""«<»  <"rty  and  dented.  ""^  '"f  "«  meeting  their  coP 
h./,-. ,  -Tf     .    .yi     TV—    ■-_.  leagues' standa^w.    ?,...T\,?°. 


ments.-  and  when  he  flnaJly  ^«<;»"s«  they  share  the  same 
"'O  appear,  Dr.  Steinhardt  r^  pneticr-constitution.  identical 
called,  he  showed  absolutely  ..'  *™  typically  vulnerable 
no  emotion,  said  he  would  rec-  l",**!?.  ""•  physical  and  men- 
ttly  the  matter  and  walked  ^'  .<i'sea5es  for  which  there 
ou.t-  "e  tnhented  predispositions-    •■ 

hS  .J^^"^°^  through    this      '«,  has. been   found,   for  ex, 
noie  thing  was  so  unexpected  ""P'*'  "^  when  one  twin  be- 
"~    "*     •""■■-     '-     wonder h"""  *ab«tic,  the  other  does 
us  with  *'SO    and    often    at    ahniit    fh. 


whnl.H,;--  ""rougn    tnis 

wnoie  thing  was  so  unexpected 
that-    we     began     '-  ■  - 
whether  we 
*i>  errant 
physician. 


'eag"es-sti„<i;;;^:Tf-rdo'°^ 

a?t,l?^"''*^'«'"«^P'inan^ 
w,^^.^-'"*  "^^  individualVl 
.were  subject  to  criticism  that 

i  5udt':'.^"'*"y"™*"«^^■ 
the  r^^  ■'°™  "'embers  of 
the     medical     profession     are 


J  — .  ...,-....  ^a^.u  uruuier  naa 
,an  apartment,  noticed  an  odor 
.coming  from  Cyril's  lOth-Hoor 
lapartment  A  building  emplove     _j  ■         —     k— ==.;..i>n     are^ 

Sl,'ri.."l«  P»«Jy  <^om-^X.^f^.  '?. .P«««t^heir 


tnH  f„  "'^  '">-"<^  apartment! cian.  iUVi."y  s**^"  Physi-; 
^d   found   the  partly  decom-l^L^*  .'^"'    '»    Protect    their 

ers  One  was  nude  except  for  ",^'*"  of  the  local  boart' 
l^"?'"^  The  other  was  wearing  hL,h*"'.°"  '"^'^  the  Mamul 
?^V:irj,J^JdP'^^.t  «af^h™H»"'   ^,  "'"struted   tSI 


-«_i — 1. —  _  "   ""  wearing f  h—.i.      r  —    "•""    "le    wiarcu; 
oegan     to     wonderi'-y"'"  aiaoetic,  the  other  does  f^^  shorts  The  apartment  was  fiTPfr"    "^^se   illustrated   that 
'e  were  dealing  withh'*'    ""*    <^«n    at    about    the  i'""^  ^^  rubbish,  including       ..^  *"  »  '"ig  way  to  go 
.physician  or  a  sickP*/^  ,  t«ne.       Schiiophrenia.  *^P'L ''°"'*'   and,  cans,   and  ..u,J"l»'''»'f  one  doctor  s^d' 
•  Dr.  Steinhardt  said.  .*t^  IS  thou^t  to  st2n>  fromr'J,"**lP«Pers.  „^.    „?*".?""    *«**'"<'•    is   stil 

I    the    board    asked  I"*'*"*?'' biochemical  abnorm^L^^.iohn  I>Mri  of  the  Medical  down.-     '^"'    ''"P   ^*  veils, 
larcus    whether    hi,  ''""  to- the  brain,  also  com- iS^^'^er^s  office  said  both  bod- £2^ 


■yoaan."  Dr.  Steinhardt  said.  .*^  is  thou^t  to  stem  from  °' „  **iP"Pe"- 
He    said    the    board    asked  l""*"***  biochemical  abnorm»-L  **." '^'' of  the  Medical  I  rf„U,_ 

a«"rt    Marcus    whether    h^  """  »»  *«  brain,  also  com- '^'"*C'°'^'*»«*«"~th  b^.l**"*"- 
°™*5.  *"  under  some  kind  T"'^  .»"«'s    both    members  1*?^  ^h     ^"     ""aciated"  and 
Of  stram  or  otherwise  needed  n* '"""  P«'r-       -     -'  1°*°  shown  signs  of  severe  mal- 

Pf<"j*L°5P'>"^''i»'r<c  help.  The  J'^ns  are  not  more  suscep-.'l"""]""";  Though  both  were 
,  "^,1,  1  '^^""y  established  '!"»  '^.il°y  disorder  than  non.liHfi'"'^  ^  ''I'l^"-  ^"'  *eighed 
l^r«fj^ ''^^"'''?"'  """niittee."  J^ns.^The  fmdmg  i,  merewfc?^"  ""O  Pounds  and  Stew- 
'ir««ly  consisting   of  psychii-  "'»'  »**"  one  ha.  some  coadi- i"*J  '  ^  PO^n^s. 


l,r..f„  P^^'"''?"'  "niniittee."  rj^ns.    The    fmdmg    is    merewH, 
Itr£!^/°""'""«   of  psychia-L"'*' "*en  one  hae  some  coadi-i' 
^^T^edV   ^il.'!~«°"!.'o^vt!t^  °  •^^"^  """4 
Accarting  to  Dr.  Steinhardt 


fimT'.     1  u  "'*'    ""ore    than! 

JlOO  empty  bart>iturate  bottlesi 

I  had    been  strewn    about    thW 

[apartment.  They    bore    labels^ 


B.  The  Drugged  Mentally  III 


[From  the  New  York  Times,  Mar.  13,  1975] 
Abuses  Charged  in  Mental  Wards 

LEVITT  STUDY  DETAILS  GENERAL  NEGLECT  OF  THE  PATIENTS  AT  BRONX  STATE  HOSPITAL 

(By  Murray  Schumach) 

Wholesale  neglect  and  abuse  of  mental  patients  at  Bronx  State  Hospital  are 
detailed  in  a  30-month  survey  by  State  Controller  Arthur  Levitt  that  assails 
personnel  from  the  director  down  to  maintenance  workers. 

Burglaries,  muggings,  assaults,  threats  and  other  crimes  against  patients 
occurred  "with  regularity,"  in  an  atmosphere  in  which  the  criminally  insane 
roamed  the  wards  with  little  control  and  security,  and  patients  often  left  the 
hospital  almost  at  will. 

"Several  psychiatrists  and  other  professionals  told  us,"  said  the  100-page 
report  made  pubUc  yesterday,  "that  patients  transferred  from  Matteawan  [an 
institution  for  the  criminally  insane]  had  economically,  physically  or  sexually 
abused  other  patients." 

Though  the  hospital  has  the  highest  ratio  in  the  state  of  staff  to  patients— two 
and  one-half  employes  per  patient — treatment  is  skimpy. 

Of  86  deaths  at  the  hospital,  six  were  suicides,  two  accidental  and  22  were 
listed  as  "undetermined"  causes. 

More  than  three-fourths  of  the  patients  have  been  at  the  hospital  before,  an 
allusion  to  the  "revolving  door"  of  the  states  mental  health  system  that  has 
often  dumped  patients  into  squalid  hotels  and  the  streets  as  they  went  in  and 
out  of  state  and  city  psychiatric  centers. 

The  report  came  several  months  after  The  New  York  Times,  as  part  of  a  year- 
long investigation,  showed  that  Bronx  State  was  an  example  of  the  breakdown 
in  treatment  of  the  mentally  ill  by  the  State  Department  of  Mental  Hygiene, 
which  has  an  annual  budget  of  nearly  $l-billion. 

The  report  covered  the  period  from  July  1,  1971,  to  Jan.  31  of  last  year,  when 
there  were  about  600  patients,  1,500  employees  and  4,000  outpatients. 

CUSTODIAL   CARE 

Dr.  Hugh  F.  Butts,  who  became  director  of  the  institution  early  last  year, 
after  the  inquiry  was  completed,  confirmed  the  accuracy  of  the  report  in  a  state- 
ment yesterday,  and  said  he  had  been  making  changes  to  improve  conditions. 

"Unfortunately,"  Dr.  Butts,  said,  "it  had  taken  me  the  better  part  of.the  past 
year  to  get  at  the  heart  of  these  problems  and  to  start  making  constructive 
changes." 

After  citing  many  instances  of  neglect  by  psychiatrists,  social  workers  and 
other  employees,  the  investigators  reported  : 

"We  concluded  that  the  patients  were  not  principally  involved  in  a  therapeutic 
activity  and,  aside  from  drugs  administered  to  them,  the  care  was  primarily  of  a 
custodial  nature." 

The  report  said  the  investigators  had  run  across  many  cases  in  which  no  one 
seemed  to  know  where  either  the  employees  or  patients  were.  Though  supervisors 
knew  of  the  infractions,  employees  were  not  penalized. 

"We  were  informed,"  the  investigators  reported,  "that  more  than  half  the 
hospital  patients  could  be  discharged  if  adequate  living  facilities  were  available 
for  them.  In  some  wards,  it  was  estimated  that  80  per  cent  of  the  patients  were 
no  longer  in  need  of  psychiatric  care.  Vigorous  efforts  were  needed  to  locate  ade- 
quate community  accommodations  for  such  patients." 

(1027) 
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In  the  appraisal  of  the  hospital's  psychiatrists,  the  investigators  said : 

"In  view  of  the  apparent  paucity  of  therapeutic  service,  we  looked  for  the  as- 
signed psychiatrists  on  95  randomly  selected  occasions  between  8  :30  A.M.  and  4 
P.M.  In  52  instances,  or  just  over  one-half  of  our  sample,  they  were  not  on  the 
wards  nor  could  we  locate  them. 

"In  another  20  instances,  we  saw  the  psychiatrists  in  their  oflBces,  but  only 
three  times  with  patients.  Five  times  we  found  the  psychiatrists  on  the  wards. 
All  in  all,  only  eight  occasions  out  of  95,  were  psychiatrists  either  on  the  wards 
or  with  patients  in  their  offices." 

The  appraisal  of  administrators  was  not  much  better,  as  the  investigators  said 
in  the  report : 

"We  found  that  B.S.H.  administrators  did  not  visit  the  wards  frequently 
enough  to  verify,  augment  and  evaluate.  In  all  our  visits  to  the  wards,  we  never 
met  the  hospital  director,  the  deputy  director-medical,  the  deputy  director-admin- 
istration or  the  business  officer. 

"These  management  officials,  therefore,  tended  to  be  isolated  from  the  day-to- 
day activities  in  the  wards." 

The  report's  sections  on  security  were  even  more  condemnatory.  They  showed 
that  security  personnel  refused  to  look  for  missing  patients.  In  one  case,  a  i)a- 
tient  was  found  dead  six  weeks  later  in  the  hospital. 

Though  thefts  were  flagrant — furniture  was  loaded  into  a  van  and  plumbing 
was  removed — there  was  little  investigation,  sometimes  none.  Members  of  the 
security  staff  refused  to  patrol  the  113  acres  on  foot,  and  if  no  car  was  available, 
they  did  not  patrol. 

Among  the  few  bright  spots  of  the  bleak  report,  the  investigators  praised  the 
work  of  deprived  high  school  students  who  were  part  of  a  federally  financed 
Youth  Development  program,  and  a  training  program  develoi)ed  at  the  Albert 
Einstein  College. 

Another  report  by  Controller  Levitt's  offices,  which  was  released  yesterday, 
highly  commended  the  operations  at  the  Bronx  Children's  Psychiatric  Hospital, 
which  was  established  in  1969  to  care  for  and  treat  emotionallly  disturbed  and 
autistic  children. 

"This  hospital's  approach  and  methods  of  child  treatment,"  the  report  said, 
"warrant  further  study  by  the  Department  of  Mental  Hygiene  with  a  view  to- 
ward dissemination  of  successful  procedures  to  other  comparable  state  insti- 
tutions for  their  guidance  and  possible  use." 


[From  the  Tampa  Tribune.  June  13.  1975] 

Mental  Patients  Said  "Oveedosed" 

(By  Robert  Johnson) 

Mental  patients  at  the  Florida  State  Hospital  forensic  unit  in  Tallahassee 
have  suffered  hard-to-cure  side  effects  from  drug  therapy  "overdoses,"  hospital 
employes  told  The  Tribune. 

In  response  to  those  charges,  Emmett  Roberts,  health  and  rehabilitative  serv- 
ices secretary,  yesterday  ordered  an  inquiry  into  therapy  practices  at  the  forensic 
unit  to  begin  Monday. 

Pat  Quigley,  a  social  worker  who,  until  June  5,  was  program  director  at  the 
forensic  unit,  said  the  use  of  psychotropic  drugs  is  abused  by  some  doctors  at 
the  hospital  during  therapy. 

Explaining  that  he  is  not  a  physician,  Quigley  said  his  job  was  to  supervise 
some  of  the  activities  of  one  40-patient  ward  within  the  forensic  unit. 

Denying  that  drug  therapy  had  been  mishandled  in  his  unit.  Dr.  Ben  Ogburn. 
psychiatrist  in  charge  of  the  forensic  unit,  said  that  as  much  as  2  per  cent  of 
drug  therapy  cases  may  have  suffered  "involuntary  movement  of  muscles"  from 
the  administration  of  psychotropic  drugs. 

"Pat  (Quigley)  is  being  very  honest."  Dr.  E.  Arthur  Lar.son,  a  psychiatrist 
at  another  unit"  in  the  hospital,  said,  adding  that  the  drug  therapy  problems  at 
the  hospital  are  a  small  part  of  the  institution's  problems  in  treating  patient.s. 

The  33-year-old  Quigley  said  he  did  not  know  of  a  psychiatrist  ever  visiting  a 
patient  iii  the  ward  he  supervised  for  nearly  two  years,  and  that  drugs  were 
used  instead  of  p.sychiatric  therapy  to  "keep  patients  under  control." 
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Dr.  Ogburn  declined  to  respond  specifically  to  Quigley's  charge  that  he  had 
not  seen  psychiatrists  administer  any  treatment  but  drug  therapy.  Ogburn  com- 
plained that  the  hospital  suffered  from  a  shortage  of  doctors  and  nurses. 

"I  personally  see  no  gross  abuse  of  medication,"  Ogburn  said. 

"I  don't  really  see  us  curing  anyone,"  Ogburn  said,  explaining  that  treatment 
for  the  350  Forensic  Unit  patients  is  "difficult."  All  patients  there  are  in  three 
categories :  sex  offenders ;  declared  incompetent  to  stand  trial ;  and  those  plead- 
ing innocent  by  reason  of  insanity. 

Interviewed  Wednesday  night  by  telephone,  Ogburn  said  that  the  only  way  to 
tell  whether  a  patient  was  being  administered  an  overdose  was  to  "build  up  the 
drug  in  the  brain"  until  any  side  effects  become  evident. 

Ogburn  said  he  doesn't  believe  the  drug  side  effects  are  irreversible,  but  he 
said  they  are  difficult  to  treat. 

The  most  serious  muscle-movement  side  effect,  Ogburn  said,  is  known  medi- 
cally as  tardive  dyskinesia.  .   ^  ^ 

Saying  that  he  was  aware  of  Quigley's  allegations,  Ogburn  reminded  a  reporter 
that  Quigley  is  not  a  physician. 

Larson,  former  deputy  director  of  the  state  division  of  mental  health,  the 
agency  assigned  by  Roberts  to  inquire  into  the  hospital's  therapy  methods,  told 
The  Tribune  that  he  had  recently  written  a  letter  to  unspecified  superiors,  citing 
the  hospital's  drug  problem  and  many  other  therapy  complaints. 

But  Larson  declined  to  elaborate  on  the  letter  or  his  other  complaints. 

The  state  inquiry,  Roberts  said,  will  be  directed  by  Dr.  Stewart  Gaboon, 
director  of  the  state  division  of  mental  health. 

Gaboon,  interviewed  by  telephone  at  his  office,  described  the  psychotropic 
drugs,  going  by  the  commercal  names  of  Thorazine  and  Mellaril,  as  a  "keystone" 
part  of  the  treatment  of  psychotic  problems. 

Thorazine  is  produced  by  the  Smith-Kline  Corp.  in  Philadelphia.  Mellaril  is 
produced  by  Sandos  Pharmaceuticals  in  East  Hanover,  N.J. 

Gaboon  said  the  drugs  were  introduced  for  use  in  mental  hospitals  in  about 
1954. 

Ogburn,  head  of  the  Forensic  Unit  since  it  was  established  more  than  two 
years  ago,  said  the  drugs'  side  effects  had  become  known  only  during  the  "last 
few  years." 

"The  side  effects  are — you  expect  to  see  side  effects,"  Ogburn  said. 

Ogburn  said  there  is  a  "wide  range"  of  drug  tolerance  in  individual  patients, 
and  he  said  that  determining  the  effectiveness  of  the  drugs  on  an  individual  was 
necessary  for  his  therapy. 

[From  the  Tampa  Tribune,  June  14,  1^75] 

Drugged  Patients  Said  Treated  for  Disease 

(By  Robert  Johnson) 

Florida  State  Hospital  mental  patients  are  being  treated  for  symptoms  of 
Parkinson's  disease  and  palsy  stemming  from  overdoses  of  psychotropic  drug 
therapy,  a  Forensic  Unit  psychiatrist  confirmed  yesterday. 

Dr.  Daniel  Adaman  confirmed  reports  to  The  Tribune  by  other  hospital  em- 
ployes and  patients  that  anti-Parkinsonism  drugs  are  being  administered  In 
an  effort  to  treat  side  effects  of  such  psychotropic  drugs  as  Thorazine  and 
Mellaril. 

Mental  Health  Director  Stewart  Gaboon,  taking  command  of  an  investigation 
of  alleged  overuse  of  drugs  in  treating  the  criminally  insane  unit  at  Chattahoo- 
chee, said,  "There  are  some  serious  problems  in  all  of  our  hospitals." 

Adaman  promised  to  cooperate  with  Gaboon's  investigation  into  drug  therapy 
practices  at  the  350-patient  Forensic  Unit  of  the  Ghattahoochee  hospital. 

The  anti-Parkinsonism  drugs,  going  by  the  brand  names  of  Artane  and  Co- 
gen  tin  are  used  when  patients  beean  "shaking"  from  an  overdose  of  psychotropic 
drugs  administered  by  hospital  physicians,  Adaman  said. 

Adaman  echoed  the  medical  opinion  of  Dr.  Ben  Ogburn,  Forensic  Unit  direc- 
tor, who  said  Wednesday  that  the  only  way  to  determine  whether  a  patient  is 
receiving  an  overdose  of  a  psychotropic  drug  is  to  observe  the  physically  evident 
side  effects. 

Adaman  said  that  he  does  not  believe  that  most  of  the  palsy-like  side  effects 
are  "irreversible." 
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Adaman  said  that  the  patients  did  not  exhibit  symptoms  of  Parkinson's  disease 
until  taliing  psychotropic  drugs  administered  by  physicians. 

Parkinson's  disease  is  an  ailment  of  the  central  nervous  system  which  can 
cause  muscle  rigidity.  It  was  named  in  1824  for  James  Parkinson,  an  English 
physician,  after  he  experimented  with  treatment  for  its  symptoms." 

Ogburn  has  said  that  up  to  2  per  cent  of  the  drug  therapy  patients  in  his  unit 
may  have  suffered  hard-to-treat  side  effects  from  the  psychotropic  drugs. 

Adaman  agreed  with  Ogburn's  statement,  saying  that  many  of  those  suffer- 
ing from  side  effects  receive  the  anti-Parkinsonism  treatment. 

Adaman  declined  to  estimate  exactly  how  many  patients  receive  the  treatment 
for  anti-Parkinsonism. 

Some  irreversible  side  effects  may  be  possible  from  the  abuse  of  psychotropic 
drugs,  Adaman  said.  But  he  said  he  had  never  observed  such  abuse  by  a  Florida 
State  Hospital  physician. 

Adaman  said,  "I  think  any  drug  can  be  dangerous,  even  aspirin." 

"Without  the  use  of  these  drugs  (the  psychotropic  drugs),  we  would  really  have 
a  snakepit  here,"  Adaman  said,  adding  that  criminally  insane  patients  are 
likely  to  be  violent  if  not  given  drug  therapy, 

Pat  Quigley,  a  social  worker  at  the  hospital,  has  alleged  that  hospital  psychia- 
trists have  abused  drug  therapy  practices. 

Quigley's  allegation  is  being  backed  by  Dr.  E.  Arthur  Larson,  a  psychiatrist  in 
another  unit  of  the  hospital  and  who  is  the  former  deputy  director  of  the  divi- 
sion of  mental  health. 

Adaman  said  that  Quigley  is  "not  the  ideal  worker,"  but  he  declined  to  re- 
spond specifically  to  Quigley's  allegations. 

"Sure,  things  do  happen  when  you're  giving  drugs,"  Adaman  said.  He  said 
he  believed  "the  government"  would  remove  psychotropic  drugs  from  the  market 
if  they  were  proved  to  be  dangerous. 

He  said  he  will  talk  to  the  facility's  treatment  review  team,  which  includes 
psychiatrists  and  pharmacist  to  determine  if  there  has  been  any  divergence 
from  the  norm  in  medication. 

Quigley,  33,  first  complained  in  an  interview  for  a  hospital  newsletter  pub- 
lished by  the  patients  as  a  form  of  therapy.  He  did  not  make  allegations  about 
the  drug  therapy  until  questioned  about  reports  from  patients  of  drug  therapy 
"overdoses." 

Ogburn  remarked  yesterday  that  Quigley  is  not  a  doctor  and  not  qualified  to 
speak  to  the  issue  of  treatment. 

[From  the  Tampa  Tribune,  July  10,  1975] 

Chattahoochee  Drug  Abuse  Unconfirmed 

(By  Robert  Johnson) 

State  investigators  reported  yesterday  they  could  not  substantiate  reports 
of  alleged  abuse  of  psychotropic  drugs  at  the  Florida  State  Hospital  in 
Chattahoochee. 

In  a  letter  attached  to  the  report,  investigators,  who  probed  a  "random 
sampling"  of  cases,  recommended  that  their  "preliminary  investigation"  be  fol- 
lowed with  a  probe  by  a  committe  of  psychiatrists  in  private  practice. 

The  state  investigation,  lasting  three  days,  was  done  under  the  direction  of 
Stewart  Gaboon,  director  of  the  division  of  mental  health. 

Cahoon  appointed  Dr.  Robert  Furlough,  who  holds  a  doctorate  degree  in  child 
development,  and  Dr.  A.  S.  Hampton,  a  psychiatrist,  to  conduct  the  investiga- 
tions. 

According  to  the  four-page  report  filed  with  Emmett  Roberts,  secretary  of  the 
Department  of  Health  and  Rehabilitative  Services,  Furlough  and  Hampton  re- 
viewed the  records  of  one  of  every  eight  patients  in  the  forensic  unit,  which 
houses  about  400  patients  who  are  designated  as  criminally  insane. 

The  report  recommended  that  the  forensic  unit  be  combined,  or  "unitized," 
with  three  other  hospital  units  under  the  direction  of  Dr.  E.  A.  Larson.  Larson 
has  criticized  some  therapy  methods  used  at  the  hospital. 

Mental  patients  and  employes  at  the  hosp'tal  have  said  that  some  patients  had 
suffered  hard-to-cure  side  effects  stemming  from  "overdoses"  of  psychotropic 
drugs. 
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But  in  their  investigation,  Furlough  and  Hampton  found  "no  evidence  of 
unusually  high  dosages,"  adding  that  psychotropic  drug  doses  appeared  to  be 
moderate. 

As  for  a  report  that  up  to  two  per  cent  of  the  forensic  unit's  drug  therapy 
patients  were  being  treated  for  symptoms  of  palsy  and  Parkinson's  disease, 
caused  by  overdoses  of  psychotropic  drugs,  the  investigation  concluded  that  such 
treatment  was  standard  procedure. 

The  report  stated  that  cases  of  drug  therapy  abuse  could  not  be  confirmed,  but 
stated,  "However,  in  the  course  of  the  investigation,  we  find  there  are  many 
areas  of  concern  that  should  be  dealt  with." 

The  report  specified  that  "an  even  greater  problem"  than  the  alleged  medica- 
tion abuse  was  the  "uncoordination  among  the  treatment  staff." 

Psychiatrists  interviewed  by  Furlough  and  Hampton  said  they  were  each 
responsible  for  about  80  patients  and  the  report  concluded  that  conditions  might 
have  worsened  during  the  investigation  because  two  psychiatrists  "left"  the 

institution.  ,     ,  ,    ,  .     v.  •     j  v. 

The  investigation  by  private  psychiatrists  is  scheduled  to  be  supervised  by 

Dr  Daniel  Hellman,  president  of  the  Florida  Psychiatric  Society. 

Hellman  said  Tuesday  that  he  will  meet  with  the  society's  executive  committee 

Sunday  to  select  a  four  or  five  man  investigating  committee  and  plan  strategy 

for  the  task.  

[From  the  Tampa  Tribune,  July  29,  1975] 

Doctors  Plan  In-Depth  Drug  Therapy  Study 

(By  Robert  Johnson) 

A  committee  of  private  psychiatrists  is  planning  an  in-depth  study  of  alleged 
drug  therapy  abuse  at  the  Florida  State  Hospital,  a  committee  spokesman  said 

Dr.  Daniel  Hellman,  president  of  the  Florida  Psychiatric  Society,  said  that  he 
and  five  other  psychiatrists  will  visit  the  Chattahoochee  hospital  for  at  least 
three  days  next  month. 

A  two-man  investigating  team  from  the  state  division  of  mental  health  re- 
ported last  month  that  allegations  of  abuse  of  psychotropic  drugs  could  not  be 
confirmed.  . 

The  state  investigation  probed  allegations  by  some  patients  and  employes  of 
the  hospital  that  hard-to-cure  side  effects  have  resulted  from  psychotropic  drug 
"overdoses." 

Dr.  Stewart  Gaboon,  director  of  the  division  of  mental  health,  asked  Dr.  Hell- 
man to  conduct  his  own  investigation  with  the  help  of  other  private  psychiatrists. 

Dr.  Hellman  said  his  team  will  split  into  three  two-man  teams  to  examine 
drug  therapy  records,  interview  patients  and  personally  observe  conditions  at 
the  hospital's  Forensic  Unit,  which  houses  the  criminally  insane. 

The  investigation  will  take  place  Aug.  22  to.  Aug.  24,  Dr.  Hellman  said. 

Each  participating  psychiatrist  will  help  in  preparing  a  report  on  the  group's 
findings  for  Dr.  Gaboon,  Hellman  said. 

Dr.  Hellman  said  that  each  member  of  the  committee  is  an  expert  in  the  use 
of  psychotropic  drugs. 

Dr.  Hellman  listed  the  five  psychiatrists  who  will  assist  him  in  the  investiga- 
tion:  Dr.  Walter  H.  Wellborn,  president  elect  of  the  National  Committee  of 
Private  Psychiatric  Hospitals ;  Dr.  Theodore  Marshall,  a  member  of  the  board 
of  governors  of  the  Florida  Medical  Association ;  Dr.  Robert  Steele,  a  member  of 
the  Florida  Board  of  Medical  Examiners ;  Dr.  Max  Plutzky,  director  of  the  out 
patient  section  of  the  J.  Hillis  Miller  Health  Center  psychiatric  section  in  Gaines- 
ville; and  Dr.  Henry  Lyons,  chief  of  psychiatry  of  the  J.  Hillis  Miller  Health 
Center. 

"I  think  we  will  be  doing  a  much  more  in-depth  study,"  Dr.  Hellman,  whose 
practice  is  in  St.  Petersburg,  said. 

The  Tribune  has  received  reports  that  Florida  State  Hospital  patients  are 
being  treated  for  symptoms  of  Parkinson's  disease  and  palsy  stemming  from 
overdoses  of  psychotropic  drugs,  a  group  of  about  30  drugs  used  in  psychiatric 
therapy  that  affect  the  central  nervous  system. 

"All  drugs  have  side  effects,"  Dr.  Hellman  said  yesterday. 
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"One  has  to  weigh  the  results  (of  drug  therapy)  with  the  possible  side  effects," 
he  said.  

[From  the  Elgin  (111.)  Dally  Courier-News,  April  1975] 
Odd  Man  Out— Iixinois  Mental  Health  Cabe  Series 

MENTAL  HEALTH   SEMES — IN   SEABCH  OF  SANITY 

(By  L.  S.  Clemens) 

The  eight-part  series  on  the  care  and  treatment  of  the  mentally  ill  in  Illinois 
which  begins  in  today's  Daily  Courier-News  is  three  stones. 

One  is  about  the  program  as  it  is  seen  by  its  developers  and  directors. 

The  second  is  on  how  this  program  is  viewed  by  those  who  are  assigned  to 
malse  it  work. 

The  third  is  about  the  people  who  are  treated.  ,  „      ^.  , 

The  last  appear  mostly  as  "sidebars ;"  that  is  the  "people  articles  are  given 
secondary  and  even  lesser  positions.  ^    r.    ^  •  i     •«.  <«  fv,«  ™«of 

The  "people"  story  is  probably  the  most  important.  Certainly  it  is  the  most 
dramatic.  Yet  this  positioning  is  correct  because  of  the  focus  the  separate  vi- 
gnettes provide  on  those  who  the  professionals  and  the  politicians  (who  hold  the 
ultimate  responsibility  for  programs  and  staff)  tend  to  forget. 

The  story  is  almost  three  years  old,  dating  back  to  two  seemingly  unrelated 
events,  one  a  visit  to  Elgin  State  Hospital  by  a  state  legislative  committee,  the 
other  a  "mock  ward  experiment"  in  which  ESH  staffers  acted  out  the  role  of 
patients  and  staffers. 

Both  attracted  headlines. 

The  first  also  led  to  a  legislative  report  that  denounced  the  administration  at 
Elgin  State  Hospital,  the  conditions  under  which  patients  lived,  and  which  had 
a  role  in  the  eventual  dismissal  of  the  hospital's  director.  Dr.  Daniel  Manelli. 

rt  is  this  program  that  has  resulted,  in  almost  every  large  Illinois  city,  in 
startling  newspaper  stories  on  "halfway"  houses,  generally  privately  owned,  in 
which  the  state  has  dumped  its  mental  hospital  patients. 

It  is  a  story  now  attracting  attention  in  smaller  communities,  one  which  the 
Illinois  Associated  Press  has  assigned  for  "task  force"  treatment  by  a  reporter 
team. 

Yet  its  momentum  is  such  that  despite  tragedies,  despite  criticism,  despite 
warnings,  its  directors  seem  unable  to  either  slow  its  pace  or  subject  it  to  critical 
analysis. 

"Legislation  will  be  needed  to  implement  the  revisions  to  the  Mental  Health 
Code  recommended  by  the  governor's  commission,"  Gov.  Daniel  Walker  told 
legislators  in  his  State  of  the  State  message  this  year. 

Those  working  in  the  hospitals  see  little  change  or  hope  for  improvement  in 
this  commission's  report. 

"In  mental  health,  we  are  working  intensively  with  citizens  groups  and  com- 
munity agencies  to  improve  the  care  and  treatment  for  those  served  by  the  de- 
partment," the  governor  also  said  in  that  message. 

If  this  "intensive"  work  is  indeed  taking  place,  then  it  is  being  confined  to  a 
limited  audience  in  our  communities. 

Such  statements  as  these  are  part  and  parcel  of  the  superficiality,  the  lack  of 
sensitvity  that  afliicts  an  area  of  humanity  that  has  few  defenses. 

It's  a  story  that  deserves  much  more  than  such  surface  treatment.  That's 
why  it  has  been  three  years  in  the  telling. 

It  begins  on  Page  14  in  today's  Courier-News. 

The  second  led  to  the  formation  of  GROW,  an  organization  that  was  to  be  a 
teaching  tool  for  those  who  worked  with  patients. 

The  conditions  that  the  legislative  report  denounced  still  exist  at  the  hospital. 
If  GROW  is  still  around,  that  fact  is -not  known  by  the  administration. 

The  patients,  whom  mental  hospitals  are  supposed  to  be  all  about,  were  not 
touched  by  either  of  these  vddely  heralded  events. 

Nor  was  either  reflected  in  any  way  in  the  program  for  patient  release  im- 
posed in  1964  by  the  Illinois  Department  of  Mental  Health. 
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It  is  this  program  from  whence  springs  thousands  of  poignant  stories  about 
human  beings  who  are  in  no  way  prepared  for  community  life,  and  communities 
which  have  not  been  prepared  to  accept  such  patients. 


[From  the  Elgin  (111.)  Dally  Courier-News,  April  1975] 

Odd  Man  Out — Illinois  Mental  Health  Cabe  Series 

system  places  patient  release  over  care,  cure 

(By  Jane  Glenn  Haas) 

In  the  madhouse  of  Illinois  mental  health  care,  Springfield  holds  the  keys. 

From  their  positions  of  power,  bureaucrats  in  the  Department  of  Mental 
Health  (DMH)  use  Springfield's  clout  to  force  a  policy  inhumane  and  emotion- 
ally unsettling  to  the  mental  health  patient. 

That  policy  demands  systematic  release  of  most  mentally  ill  patients  under 
the  state's  care. 

Lower  echelon  DMH  employees,  community  mental  health  directors,  families 
of  the  mentally  ill,  concerned  community  residents — all  have  told  the  Spring- 
field keyholders  the  system  is  not  working  in  Illinois. 

Still  the  doors  open.  They  open  with  the  almost  certain  prospect  that  these 
patients  will  return. 

They  open  releasing  a  fiood  of  mentally  ill  despite  recent  acknowledgement  by 
the  Department  of  Mental  Health  that  community  facilities  for  backup  treat- 
ment are  not  adequate  throughout  the  state. 

DMH  recently  announced  a  two-pronged  five  year  plan  which,  in  essence,  says 
the  state  will  virtually  end  all  treatment  of  the  mentally  ill  by  1980. 

By  that  date.  DMH  wants  operating  in  each  community  area  a  full  range  of 
essential  mental  health  and  developmental  disability  services  for  those  people 
with  the  most  severe  problems  and  disabilities. 

The  department  itself  would  directly  provide  services  in  institutions  only  for 
those  people  whom  the  community  cannot  serve.  And  the  department,  in  its  plan, 
announced  that  the  community  will  have  to  prove  it  cannot  serve  these  people 
given  sufficient  money  and  technical  assistance. 

The  department  will  hold  public  hearings  on  its  plan  in  April  and  May. 

But  insiders  say  it's  just  the  latest  in  a  series  of  department  plans — all  full  of 
great  promises  and  political  wind,  but  actually  resulting  in  no  measurable  in- 
crease in  services  to  the  mentally  ill. 

It  will,  however,  if  implemented  shift  the  burden  of  blame — and  the  bulk  of 
tax  dollars — to  the  community,  rather  than  the  state. 

A  50  per  cent  reduction  in  population  at  Elgin  State  Hospital  by  1980  is  being 
sought  by  DMH.  In  the  next  five  years  population  is  expected  to  drop  to  at  least 
700  or  as  few  as  500  patients.  Current  population  is  about  1,1(X)  patients. 

Where  are  they  going?  And  what  about  the  many  who  have  already  gone 
through  the  system? 

Like  a  ping  pong  ball,  the  mental  health  patient  bounces  through  the  state 
hospital  system.  He  is  prematurely  released  to  his  home  or  aftercare  facility, 
and  soon  bounces  back  into  the  system  again. 

It's  called  the  "revolving  door"  policy. 

Why?  Excuse  for  the  release  program  is  the  1964  mental  health  code  which 
prevents  institutionalization  of  anyone  not  a  danger  to  himself  or  society. 

Determination  of  the  "dangerous"  is  left  up  to  a  staff  dominated  by  para- 
professionals.  And  behind  them  stands  the  insistent  policy  that  patients  be 
released,  not  held  for  treatment. 

Accelerated  release  began  under  former  Gov.  Richard  Ogilvie.  It  is  the  admin- 
istration of  Gov.  Daniel  Walker,  however,  that  has  brought  the  current  "push 
'em  out"  pressure  to  its  statewide  i)eak. 

Known  readmission  rate  at  Illinois  state  hospitals  is  higher  than  50  per  cent 
and  often  is  as  much  as  70  per  cent,  depending  on  the  hospital. 

Mrs.  Efrosini  John,  in  charge  of  evaluation  at  Elgin  State  Hospital,  recently 
completed  a  study  of  patient  returns  for  1974.  She  says  it  is  the  first  study  she 
knows  of  that  can  show  how  many  patients  entered,  left  and  then  re-entered  the 
hospital  within  a  single  year. 
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That  study,  she  says,  shows  36.6  per  cent  of  the  1974  patients  returned  within 
the  same  year  of  release. 

Mrs.  John  says  she  is  sure  the  figure  is  lower  than  previous  years  because  so 
many  patients  are  now  linked  to  community  facilities. 

Between  August  and  October,  82.1  per  cent  of  the  patients  released  were 
linked  with  a  community  clinic,  or  some  other  form  of  after-care  service.  Only 
17.9  per  cent  were  released  to  independent  living. 

At  Elgin  State  Hospital,  the  average  stay  for  voluntary  patients  is  17  days 
before  release  and  most  patients  are  voluntary. 

At  the  same  time,  the  hospital  also  is  pursuing  a  policy  of  annually  releasing 
10  to  12  per  cent  of  its  long-term,  hard  core  patients. 

Budget  projections  show  this  release  rate — or  population  decline — each  year. 
The  hospital  says  it  is  merely  a  predicted  rate,  but  employes  say  the  pressure  is 
heavy  to  make  sure  the  predictions  come  true. 

Population  at  Elgin  has  dropped  from  a  high  of  6,000  in  the  1960s  to  a  most 
recent  figure  of  just  over  1,100. 

At  the  end  of  the  current  fiscal  year  June  30,  hospital  population  is  projected 
to  be  1,050.  By  the  end  of  the  following  year,  Dr.  Prakash  DeSai,  Region  Two 
administrator  wants  the  population  down  to  900.  This  figure  is  already  being 
used  in  official  DMH  literature  for  1976  projections. 

That  base  does  not  include  the  hundreds  that  will  come  and  go  in  the  course 
of  the  year. 

Few  of  the  state's  extended  care  mental  patients  will  be  transferred  to  other 
state-supported  facilities. 

Most  will  be  turned  out  to  flounder  in  "normal"  community  living. 

DMH  says  that  community  release  is  a  national  trend,  that  long  hospitaliza- 
tion is  "dehumanizing",  that  it  is  better  for  the  mentally  ill  to  come  and  go 
repeatedly  supported  first  by  DMH,  then  by  Public  Aid,  then  by  DMH  again, 
and  so  on. 

The  trend  for  release  to  community  facilities  is  indeed  national.  It  began  in 
New  York  and  California. 

Legislators  in  these  states,  however,  have  forced  their  mental  health  depart- 
ments to  take  a  second  look  at  this  "innovative"  approach. 

Both  states  have  found  community  placement  is  not  working. 

Both  have  found  it  looks  good  on  paper  but  simply  does  not  work  in  human 
terms. 

California  has  returned  to  a  policy  of  larger  hospitals;  New  York  has  a 
moratorium  on  release. 

Illinois  so  far  has  not  joined  this  pullback  to  more  conventional  systems. 

In  addition,  while  shifting  the  mental  health  burden  to  the  community, 
Illinois  law  does  not  mandate  that  community  facilities  be  established  nor 
does  it  have  firm  guidelines  for  such  facilities. 

The  state  provides  grant  funding  for  community  mental  health  facilities  and 
does  oversee  their  operation.  Other  states,  however,  require  community  facilities 
at  a  pre-determined  level  of  operation. 

The  mentally  ill  are  often  literally  thrown  out  into  a  society  ill-equipped, 
uneducated  or  unwilling  to  cope  with  them,  the  Daily  Courier-News  has  learned. 

DMH  defends  the  Mental  Health  Code  which  restored  civil  rights  to  the 
mentally  ill  and  made  most  patient  admissions  "voluntary." 

A  voluntary  patient  can  demand  discharge  five  days  after  hospitalization. 

DMH  acknowledges  some  changes  in  the  code  are  necessary  and  insists  a 
revision  currently  under  way  will  answer  critics. 

The  state  points  to  studies,  committee  reports,  and  probing  self  analysis  as 
symbols  of  its  concern  for  the  mentally  ill. 

But  an  Elgin  staff  psychologist  charges  that  imless  code  revision  takes  a  hard 
look  at  criteria  for  release,  as  well  as  the  quality  of  community-based  facilities 
available  to  the  released  patients,  the  state  "will  perpetuate  a  plan  inhumane 
in  its  approach  to  mental  illness." 

The  administration  at  Elgin  denies  it,  but  ward  personnel  in  countless  inter- 
views confirm  that  voluntary  patients  are  pressured  into  discharge. 

"If  you  want  to  get  ahead  on  the  staff  you  build  up  a  record  of  discharged 
patients  and  win  brownie  points,"  says  Edythe  Burman,  former  ESH  nurse. 

"The  staff  is  under  too  much  pressure  to  discharge."  agrees  16th  Judicial 
Circuit  Judge  Neil  Mahoney  who  handles  court  commitments.  "There  is  inade- 
quate planning  and  inadequate  facilities  for  these  people." 

A  ward  team  leader  put  Springfield's  concern  for  patients  this  way: 
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"The  director  (of  his  service)  comes  over  with  an  order  to  speed  up  release. 
He  tells  me  it's  crazy ;  we  both  know  it's  crazy.  But  that's  the  order  from  the 

"i  have  to  release  so  many  or  prove  beyond  any  reasonable  doubt  the  patient 
should  stay  ...  but  some  of  my  patients  are  in  gray  areas.  Springfield  doesn't 
have  any  room  for  gray  areas.  We  just  get  everybody  a  Public  Aid  number  and 
shove  them  out  ..." 

Patients  taking  oral  medication  are  released  and  no  one  oversees  whether  or 
not  they  get  their  "happy  pills."  ^ 

Patients  incapable  of  being  trusted  to  take  oral  medication  are  also  released. 
They  are  told  to  get  themselves  to  community  clinics  for  injection  medication. 

The  bewildered,  the  confused,  the  incompetent  wander  the  streets,  get  lost  in 
the  cracks  of  society  or  sit  in  shelter  care  homes  and  wait  to  die. 

"We  are  not  ableto  give  them  any  motivation  under  this  system. 

"The  mentally  ill  in  Illinois  are  like  people  at  a  railroad  station,  waiting. 
They  will  always  wait."  says  a  former  ESH  psychologist.  He  has  transferred 
from  Elgin,  wracked  by  feelings  of  guilt  and  frustration. 

"It's  a  game  of  musical  patients  being  played  with  human  souls,"  Ms.  Burman 
charges.  She  quit  her  post  at  Elgin  to  speak  out  and  found  no  one  listened. 

"I  am  convinced,"  says  ESH  psychologist  Jack  Green,  "that  all  DMH  decisions 
are  made  offhandedly — to  and  from  the  bathroom." 

"There  is  no  doubt  community  release  is  building  up  community  resistance," 
says  Walter  Fisher,  former  Elgin  assistant  administrator.  "The  department  is 
dreadful  in  its  uncleverness." 

Gov.  Walker,  however,  supports  the  policy.  In  his  annual  DMH  message,  he 
said : 

"The  department  is  continuing  a  long-term  trend  of  placing  more  patients 
into  community  treatment  centers  and  outpatient  programs  so  that  they  may  be 
with  their  families,  if  possible." 

Psychologist  Michael  Chiappetta  of  Dukane  Mental  Health  Clinic,  former 
ESH  staff  member,  sees  it  differently  : 

"The  system  is  putting  patients  back  into  the  community  or  family  that  drove 
them  crazy  in  the  first  place.  It  is  indefensible." 

Dr.  Patrick  Staunton,  Illinois  Deputy  director  for  clinical  programs  and  serv- 
ices, reluctantly  told  the  Courier-News  : 

"I  must  admit  that  we  are  readmitting  20  percent  of  the  patients  less  than 
three  months  after  they  are  discharged,  something  may  be  wrong." 


[From  the  Elgin  (111.)  Daily  Courier- News,  April  1975] 
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e8h  population  reduction  is  objective  in  the  '70s 

Dr.  Parkash  DeSai  is  not  concerned  about  high  readmission  rates. 

DeSai  is  director  of  Region  Two,  basically  all  mental  health  facilities  in  the 
Chicago  area,  which  includes  Elgin  State  Hospital. 

"We  expect  the  population  of  Elgin  State  Hospital,  for  example,  to  drop  to 
1,050  by  the  end  of  this  fiscal  year  (June  30)  and  the  projection  for  the  following 
year  is  a  population  of  900." 

"The  program  people,  indeed,  have  told  me  this  is  a  workable  figure." 

"This  is  our  objective,  looking  at  the  trends  of  release." 

"I  would  be  surprise  and  concerned  if  the  Elgin  rate  were  as  high  as  10  i)ercent. 
I  know  from  national  figures  that  readmission  rates  for  chronic  patients  are 
indeed  high,  very  high." 

"If  the  Elgin  rate  is  creeping  up,  I  would  want  to  study  it  over  a  period  of 
time.  But  the  best  states  have  programs  with  a  readmission  rate  of  49  to  50  per- 
cent. That  is  common." 

DeSai  says  he  has  never  questioned  whether  or  not  the  "revolving  door"  is  a 
good  policy ;  it  is  the  current  national  policy,  he  emphasizes. 

He  denies  he  has  threatened  Elgin  Hospital  Superintendent  Robert  MacMe  to 
accelerate  Elgin's  release  rate.  He  dismisses  this  as  "loose  talk  and  rumor." 

Yet  the  Daily  Courier-News  sources  at  the  hospital  have  reported  they  were 
told  by  their  program  directors  that  DeSai  told  hospital  administrators  to  "get 
the  rate  up  or  I'll  bring  in  my  own  people  to  do  the  job." 
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Mackie  also  denies  the  charge,  insisting  the  hospital's  release  is  following 
its  projected  trend. 

[From  the  Elgin  (111.)  Dally  Courier-News,  April  1975] 
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drugs  used  to  control  esh  patients 

(By  Jane  Glenn  Haas) 

Through  drugs,  patients  at  Elgin  State  Hospital  are  brought  under  control. 

Through  behavior  modification,  they  are  made  tractable. 

Both  systems  of  treatment  fall  down  after  the  patient  is  released,  in  many 
instances. 

The  hospital  says,  officially,  only  a  little  more  than  a  third  of  the  patients  re- 
leased in  1974  returned  during  the  same  year.  A  team  leader  dealing  with  geriatric 
patients,  however,  insists  that  in  the  last  two  years,  "I've  seen  everyone  that  I 
released  come  back  in  again." 

Many  court  commitments  are  for  former  patients  who  refused  to  take  prescribed 
tranquilizer  drugs. 

Records  are  incomplete  on  how  many  other  former  patients  don't  make  it  and 
end  up  somewhere  other  than  Elgin. 

Nevertheless,  Elgin  State  Hosptal  has  not  modified  its  approach.  It  is  an  ap- 
proach the  hospital  itself  chose.  Each  state  hospital  is  given  latitude  in  determin- 
ing its  own  methods  of  treatment  emphasis. 

In  the  1960s,  Elgin  contained  more  than  6,000  patients  with  a  staff  of  less  than 
1,000.  There  was  little,  if  any,  direct  treatment. 

Today  the  hospital  serves  1,130  patients  with  a  staff  of  1,480. 

This  vast  improvement  in  patient-staff  ratio  should  result  in  innovative,  in- 
telligent treatment.  In  fact,  the  few  innovative  programs  are  often  blunted  by 
premature  release  or  by  termination  of  the  program  just  as  its  participants  are 
becoming  involved,  the  Courier-News  has  learned. 

For  short-term  patients,  there  is  little  treatment  given. 

The  average  Elgin  patient — one  not  designated  for  extended  care — falls  into 
three  broad  classifications:  subzone,  children  and  adolescents,  or  geriatrics. 

Average  length  of  stay  for  a  patient  from  Subregion  7  is  18  to  24  days,  accord- 
ing to  Rick  Nelson,  former  acting  directors  of  the  subregion  which  includes 
Kendall,  McHenry  and  Kane  counties. 

Nelson  says  this  short  term  is  achieved  by  "removing  the  patient  from  his  stress 
situation,  counseling  him  and  administering  chemotherapy  (drugs)." 

"As  it  becomes  apparent  the  person  is  overcoming  his  difficulties,  the  team  will 
convene  and  make  a  determination  on  discharge."  (Each  ward  has  a  team  of 
persons  who  deliver  the  mental  health  services  and  vote  on  a  patient's  discharge. ) 

Discharge  to  the  community  many  times  puts  the  patient  squarely  back  into  his 
"stress  situation." 

What  takes  place  in  the  18  to  24  days  of  treatment? 

"Nothing."  says  a  ward  worker.  "Those  with  training  cannot  do  their  jobs  well 
because  they  always  have  other  things  to  do,  under  the  new  system.  Things  like 
breaking  up  fights." 

Major  emphasis,  he  says,  is  chemotherapy. 

Chemotherapy  was  the  exciting  breakthrough  of  the  1950s.  Elgin  State  Hos- 
pital pioneered  the  research  in  tranquilizing  drugs.  Today,  no  mental  health 
research  is  financed  by  the  state  at  any  of  its  facilities. 

Due  to  the  discovery  of  tranquilizers  "hundreds  and  thousands  of  patients  all 
over  the  world  who  were  locked  up  and  warehoused  began  to  assume  responsi- 
bilities they  could  not  assume  before."  s\vs  Dr.  Prakash  DeSai,  Region  Two 
administrator.  "Drugs  have  made  all  the  difference." 

"There  is  a  question  of  who  is  the  drug  aildict — the  patient  or  the  staff.  If  a 
person  to  controllable  by  drugs,  this  is  not  necessarily  curing  them  and  we  are 
not  getting  to  the  reason  for  their  problem,"  says  an  ESH  administrator. 

He  admits  that  drugs  are  about  the  only  treatment  Elgin  patients  get. 

"There  are  wonderful  drugs  today,  but  you  have  to  be  experienced  to  admin- 
ister them,"  says  the  wife  of  a  psychiatrist.  Her  husband  left  the  ESH  staff, 
feeling  it  was  a  medical  disgrace,  its  treatment  inhumane  and  unfeeling,  she  said. 
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The  Illinois  Legislative  Investigating  Committee,  in  their  report  "Patient 
Deaths  at  Elgin  State  Hospital,"  talks  about  gang  bathrooms  and  other  dehum- 
anizing physical  aspects  of  ward  life.  They  deplore  the  "ineffective  system  of 
disciplining  errant  physicians"  and  add : 

"Chemotherapy  served  as  an  unacceptable  substitution  for  direct  staff  super- 
vision and  adequate  treatment  program  and  activities.  .  .  ." 

•'We  are  very  concerned  about  the  patient  care  situation,"  testified  ESH  nurse 
Nancv  Shier  representing  the  Illinois  Nurses  Association. 

"They  are  addicting  the  patients  to  medicine,"  says  a  former  staff  psychologist. 

After  drugging  the  patient,  the  other  form  of  popular  treatment  at  Elgin  is 
behavior  modification.  . 

Behavior  modification  attempts  to  get  the  patient  to  perform  basic  functions- 
such  as  shaving— in  exchange  for  tokens  good  for  coffee,  cigarettes  and  so  on. 

Behavior  modification  originally  developed  for  mentally  retarded  and  works 
very  well  with  them,  explains  psychologist  Michael  Chiappetta  of  Dukane  Mental 
Health  Clinic  Ltd.  ,.^     ^.        ,,  ^ 

"But  you  don't  learn  anything  from  behavior  modification,  lou  program.  Unce 
you  leave  the  hospital  and  no  (me  is  around  to  give  you  your  M&M's,  what's  to 
prevent  the  old  pattern  from  returning?"  ^      t^     •  , 

"There's  too  much  emph.sis  on  behavior  modification,  agrees  Dr.  Daniel 
Manelli,  former  ESH  superintendent  and  now  a  psychiatrist  with  Dukane. 
"There  is  a  certain  group  it  won't  help."  „ 

"Patients  sit  around  the  walls  and  are  grateful  if  someone  talks  to  them,  says 
a  nurse  "Tbev  soon  learn  to  say  and  do  the  right  things  so  they  can  get  attention. 
1  hat's  what  "they  call  behavior  modification.  If  they  don't  behave,  they  are 
treated  like  animals."  ,  . 

Under  the  subzone  system  of  catchment,  patients  are  grouped  by  community, 
rather  than  nature  of  illness.  ,     .     . 

That  doesn't  bother  Roger  Wyatt,  former  director  of  ESH  admissions. 

"Without  a  mixed  ward,  life  is  artificial.  Patients  need  a  wider  scope  to  learn 
to  cope  with  others.  They  get  more  skills  in  dealing  with  the  real  world  this 
way." 

But  a  team  leader  queries  : 

"What's  it  doing  for  a  patient  to  wake  up  at  2  a.m.,  because  some  guy  i8 
urinating  in  his  face.  The  guy  I'm  talking  about  (urinating)  belongs  in  maxi- 
mum security.  Why  isn't  he  there?  I  don't  know.  I'm  just  a  peon." 

Chiappetta  says  if  Elgin  kept  the  patients  longer  and  spent  more  time  in  treat- 
ment, fewer  would  return. 

"Patients  have  civil  rights  and  we  must  respect  them."  cautions  ESH  super- 
intendent Robert  Mackie.  "We  are  developing  treatment  plans  for  all  patients.  I 
admit  some  are  general  and  vague,  but  we  are  trying  to  improve." 

"They  have  civil  rights,  but  clinical  judgment  also  must  come  into  play," 
counters  Chiappetta. 

A  staff  member  adds  : 

"Sure,  I  can  say  I  think  a  patient  needs  more  or  different  treatment,  that  not 
enough  has  been  done.  But  I  better  be  on  pretty  firm  ground  because  they  don't 
like  to  hear  that  kind  of  talk." 

"They  are  practicing  adlopathic  medicine,"  Chiappetta  answers.  "This  is  the 
theory — the  patient  has  dry  skin.  Don't  Iwther  to  find  out  whether  he  takes  20 
baths  a  day.  Instead,  prescribe  skin  oil." 

"There  is  no  such  thing  as  treatment  at  Elgin  State  Hospital,"  says  a  former 
ward  worker.  "I  left  because  the  whole  thing  made  me  physically  ill.  I  cried 
myself  to  sleep  every  night.  It's  a  zoo  and  the  keepers  are  the  crazy  ones. 


[From  the  Elgin  (111.)  Daily  Courier- News,  April  1975] 
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caregivers  at  elgin   state  hospital 

(By  Jane  Glenn  Haas) 

They  are  called  the  caregivers. 

Once,  the  Church  dealt  with  the  "possessed."  Eventually,  physicians  adminis- 
tered to  the  "mad."  Later,  psychiatrists  began  to  probe  twisted  corridors  of  sick 
minds. 
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Today,  at  Elgin  State  Hospital,  the  paraprofessional  determines  sanity. 

Self-made  social  workers  and  counselors  have  more  authority  than  highly  de- 
greed professionals  under  the  hospital's  "generalist"  concept.  Not  all  state  hos- 
pitals stress  the  generalist.  Under  Department  of  Mental  Health  guidance,  each 
hospital  administration  determines  its  own  internal  policies. 

The  generalist  concept  at  Elgin  stresses  the  quality  of  personnel  over  academic 
achievements. 

"It's  a  question  of  competency  versus  credentials,"  says  Walter  Fisher,  former 
assistant  administrator.  Fisher,  who  spearheaded  Elgin's  generalist  program, 
insists,  "It's  a  valid  system  when  you're  not  super-wealthy." 

State  and  federal  grants,  one  totaling  $100,000  have  supported  the  generalist 
through  in-service  training. 

It  is  possible  for  a  young  person  with  little  or  no  college  education  to  become  a 
member  of  the  generalist  staff  and  work  himself  up  the  ladder  in  terms  of  class- 
room training  as  well  as  ranking  and  salary.  Several  colleges  offer  on-grounds, 
hospital-approved  credit  classes  for  employes. 

Fisher  sees  generalists  as  people  who  are  willing  to  do  what  is  necessary  to 
provide  the  services."  He  says  credentials  can  mean  nothing,  that  many  with 
credentials  "personally  are  schnooks  and  can't  deliver  the  services." 

According  to  Fisher,  the  generalist  program  "offers  the  ability  to  move  up  and 
grow  and  develop  competence." 

Most  team  leaders  on  the  ESH  wards  are  graduates,  in  one  way  or  another, 
of  Fisher's  generalist  program. 

ESH  Superintendent  Robert  Mackie  says  they  are  the  best  mental  hospital 
personnel  in  the  state. 

Most  of  them  subscribe  to  a  psychological  theory  summed  up  by  Fisher : 

"There  is  no  evidence  to  support  the  believe  we  can  bring  about  major  changes 
in  the  psychological  makeup  of  an  individual.  What  is  necessary  is  first  aid — 
removing  the  problem  or  diflSculty  that  brought  the  client  to  the  caregiver.  Men- 
tal illness  is  a  myth  which  has  emerged  out  of  analogy  that  compares  mal- 
adaptation  to  physical  illness." 

The  generalist  does  not  see  the  patient  needing  thearapy  so  much  as  services, 
psychoanalysis  so  much  as  someone  to  listen  to  his  problems. 

What  this  has  led  to  is  hospital  staff  dominited  by  youthful  mental  health 
specialists  while  the  professionaly  trained — the  pysyehologist,  the  social  worker, 
the  physician — are  increasingly  relegated  to  lesser  roles. 

The  result  is  confusion,  backbiting,  internal  politics. 

Somewhere  in  the  middle  is  the  patient,  being  treated  by  a  team  of  care- 
givers often  in  the  throes  of  its  own  internal  warfare. 

Professionals  are  highly  critical  of  generalists,  insisting  they  represent  one 
more  new  theory  without  any  proven  results.  The  complain  that  on  the  team 
professional  expertise  carires  no  more  weight  than  an  ordinary  ward  worker's 
theories. 

Professionals  maintain  it  is  the  generalists  who  are  emphasizing  discharges  to 
personally  move  up  within  the  approved  system. 

They  see  generalists  as  agreeing  with  anything  for  personal  enhancement. 

ESH  psychologist  Jack  Green  disagrees : 

"The  success  of  the  generalist  system  depends  on  who  you  ask.  Professionals 
feel  threatened,  but  the  status  of  an  employee's  ability  should  be  how  he  relates, 
what  impact  he  can  have  on  a  patient.  But  there  is  no  question  that  a  lot  of 
people  feel  threatened." 

Dr.  Daniel  Manelli,  former  ESH  superintendent  and  now  a  psychiatrist  with 
the  Dukane  Mental  Health  Clinic  observes  : 

"The  emphasis  on  discharge  bothers  me.  I  would  not  endorse  discharge  with 
a  psychological  examination,  as  they  seem  to  do  today. 

"There  is  an  obvious  drive  to  get  patients  discharged.  You  can  see  the  worse 
ones  around  town — disheveled,  not  groomed,  loud  and  hallucinating. 

"I  used  to  insist  on  a  medical  team  leader.  The  physician  is  now  relegated  to  a 
lesser  role." 

Dr.  Manelli  takes  issue  with  Fisher's  generalist  philosophy  : 

"What  is  he  curing?  He's  saying  'Our  way  is  better  because  you  have  come 
up  with  no  cure.'  We  could  have  said  the  same  thing  about  i>olio,  or  now,  cancer. 
"But  polio  was  not  cured  by  turning  the  problem  over  to  someone  who  knew 
nothing  about  medicine." 

A  ward  worker  says.  "There  are  a  lot  of  employees,  but  they  are  not  the  right 
type  for  the  job  needed.  The  counselors  are  mostly  young;  there  is  a  strong 
push  to  get  the  patients  out. 


1039 

"Every  other  psychologist  here  is  looking  for  a  transfer  or  wishes  he  could 
look  for  one.  It's  the  old-timers  against  the  new ;  college  graduates  against  those 
that  aren't." 

One  psychologist  left  Elgin  for  another  state  institution  run  along  more 
traditional  lines  with  professionals  in  decision-making  positions : 

"I  do  not  see  myself  cleaning  the  floor,  breaking  up  fights  between  patients 
or  dispensing  drugs.  That  is  not  what  I  am  trained  for.  It  detracts  from  the 
services  I  can  give  the  patients  and  I  don't  see  how  it  helps  me,  the  team  or 
anyone  else  to  make  me  equal  with  the  ward  worker." 

"The  wife  of  a  psychiatrist  who  left  says  her  husband  fled  a  system  that  he 
felt  was  "a  professional  disgrace." 

Psychologist  Michael  Chiappetta  of  Dukane  Mental  Health  Clinic  is  another 
who  quit  the  Elgin  staff : 

"The  staff  is  intimidated.  Its  first  allegiance  is  to  politics  and  then  to  the 
patient." 

Chiappetta  maintains  he  is  only  half  joking  when  he  says  "many  of  the  staff 
are  mentally  ill  themselves  but  feel  good  because  "I've  got  the  keys !'  " 

Elizabeth  McKee,  aide  to  state  repre.sentative  Richard  Mugalian  D-Palatine, 
has  made  Elgin's  treatment  of  tlie  mentally  ill  a  continuing  concern : 

"We  have  received  considered  comments  on  patient  treatment.  There  is  a 
serious  lack  of  supervision,  bitter  resentment  of  constructive  criticism.  Em- 
ployees who  talk  fear  reprisals. 

"The  patient  care  and  treatment  simply  doesn't  fit  the  legal  description  of 
'a  reasonable  opportunity  to  improve  their  mental  state.' 

"Lower  level  employees  lack  initiative  and  training.  The  administration  has 
little  personal  contact  with  the  staff.  . . ." 

Says  a  hospital  worker  : 

"When  I  began  here  eight  years  ago,  we  were  patient-oriented.  Today  I  think 
everyone's  forgotten  why  we  are  here. 

"Today  all  the  ambitious  employes  think  about  is  making  a  big  name  for 
themselves  by  proving  that  this  crazy  system  works — when  it  really  doesn't." 


[From  the  Elgin  (111.)  Daily  Courier-News,  April  1975] 
Odd  Man  Out — Illinois  Mental  Health  Cabe  Seimes 

STAFF  treats  BEFORE  TRAINING 

New  employes  at  Elgin  State  Hospital  often  spend  as  much  as  four  to  six 
months  in  direct  patient  care  before  they  know  a  psychosis  from  a  neurosis. 

It  can  take  that  long  before  the  hospital  provides  any  formal  training. 

While  they  are  waiting  for  his  training,  which  is  supposed  to  start  every 
Wednesday  but  is  in  fact  delayed  for  lack  of  staff,  these  new  employes  do  every- 
thing from   "babysitting"  patients  to  developing  individual  therapies. 

This  is  what  some  fairly  new  employes  said  in  interviews  : 

Core  training,  the  formal  name  for  first  training  sessions,  "opened  a  lot  of 
doors  for  me,"  said  one  woman. 

She  got  her  training  shortly  after  joining  the  staff  and  now  works  with  geri- 
atric patients. 

This  new  employe,  at  the  hospital  and  in  the  mental  caregiving  field  totally 
without  formal  outside  instruction  now  determines  all  therapy  for  patients  in 
her  care : 

Three  months  ago  she  was  a  housewife. 

She  came  to  the  hospital  because  her  parents  are  state  employes  and  "they 
suggested  I  look  here  first." 

Core  training  was  a  "waste  of  time"  for  another  new  employe  with  college 
credits  towards  his  master's.  "But  they  tell  me  the  more  advanced  programs 
are  better,"  he  said. 

Another  new  employe  with  a  college  degree  said  she  waited  four  months  to 
take  the  Core  program.  She  is  a  case  worker  in  charge  of  aggressive  patients 
and  has  no  mental  health  background. 

The  career  incentive  program  is  providing  a  boost  for  a  high  school  senior 
working  at  the  ho.spital  on  the  afternoon  shift.  He  will  not  take  the  Core  train- 
ing until  after  his  graduation  this  June,  although  he  is  a  full-time  employee. 

Core  also  was  a  waste  of  time  to  a  woman  hoping  to  use  the  hospital  to  obtain 
her  nursing  degree.  She  waited  several  months,  however,  to  get  the  training. 
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"Fortunately,  I  work  with  sick  people.  I  would  have  been  scared  to  death  if  I 
were  on  the  wards  without  training,"  she  said. 

Most  of  the  new  employes  did  find  two  areas  in  which  to  praise  Elgin.  They  say 
the  staff  on  most  wards  is  of  a  high  caliber  and  gives  quick  answers  to  questions. 

They  also  say  training  in  medications  is  very  complete. 


[From  the  Elgin  (111.)  Daily  Courier-News,  April  1975] 

Odd  Man   Out — Illinois  Mental  Health  Care  Series 

esh  personnel  "inferior"   to  down8tate  staffs 

Personnel  on  all  levels  of  Elgin  State  Hospital  is  inferior  to  downstate  facili- 
ties, according  to  Rossell  Legg,  personnel  director. 

Legg  maintains  hospital  salaries  only  recently  became  competitive  with  local 
industry.  As  a  result,  persons  applying  to  the  hospital  for  jobs  in  previous  years 
have  not  been  on  a  par  with  those  downstate  where  a  hospital  may  be  a  primary 
local  employer. 

Now  Legg  sees  himself  stuck  with  Civil  Service  employes. 

Furthermore,  he  is  upset  that  Elgin's  inferior  staff  receives  a  higher  rate  of 
pay  than  downstate  hospital  staffers  due  to  differences  in  living  costs  plus  in- 
dustrial competition. 

Under  the  personnel  guidelines  supplied  by  the  state,  the  hospital  employes 
technicians,  specialists  and  administrators,  paying  them  on  a  defined  job  rate 
pay  scale. 

In  actuality,  the  hospital  has  hired  personnel  at  a  higher  job  rate  number,  and 
consequently  higher  salary,  than  similar  downstate  employes  just  to  provide  a 
basic  staff,  Legg  says. 

Recently,  Gov.  Daniel  Walker  froze  hiring.  Now  the  hospital  has  to  hire  new 
personnel  based  on  what  openings  exist  as  a  result  of  attrition.  Thus  a  newly- 
hired  Technician  2  could  be  a  person  with  12  hours  towards  a  master's  degree. 
Such  qualifications  would  ordinarily  put  this  employe  in  the  higher-paying 
specialist  range,  but  he  has  to  wait  for  an  opening. 

Turnover  at  Elgin  used  to  equal  the  total  number  of  employed  staff  every  three 
years — that  is,  approximately  1,500  went  on  and  off  the  employe  rolls  every  three 
years. 

Things  have  changed  for  the  better,  Legg  admits.  The  national  economic  slow- 
down is  keeping  personnel  at  the  hospital. 

Bottom  of  the  salary  ladder  is  the  technician  trainee,  classified  as  someone 
with  a  high  school  degree  or  able  to  pass  the  Civil  Service  exam. 

Currently  the  hospital  is  employing  high  school  students  as  Technician 
Trainees. 

The  position  is  salaried  at  $548  per  month. 

The  bulk  of  the  technicians — who  are  non-professionals  make  between  $596  to 
$900  monthly.  There  are  approximately  350  employed  at  Elgin,  classified  as 
professionals.  Most  have  college  training,  although  Legg  says,  "This  could  be  a 
degree  in  baseball,"  from  junior  colleges  and  occasionally,  a  specialist  has 
worked  his  way  up  through  the  training  program  at  the  hospital. 

"Now  that  the  hospital  has  accreditation  problems,  we  are  getting  a  few  more 
social  workers  and  psychologists  on  the  staff,"  Legg  said. 

Specialists  average  $893  to  $1,206  monthly. 

"Turnover  is  hig'h  among  team  leaders,"  Legg  said.  "There  is  so  much  frustra- 
tion and  pressure  on  them." 

Average  specialists  are  hired  in  the  Specialist  2  salary  range,  Legg  said, 
although  occasionally  a  Specialist  1  is  a  team  leader. 

"If  we  hire  someone  really  qualified  as  a  non-professional,  we've  got  to  move 
them  up  fast  to  keep  them,",he  added. 

"Most  of  Elgin's  long-time  employes  originally  came  to  the  hospital  as  a  result 
of  recruiting  in  southern  Illinois.  They  have  also  now  participated  in  the 
generalist  training  program  here." 

"Almost  everyone  here  has  taken  the  training.  A  few  don't  want  to,  so  they 
stay  at  a  lower  pay  grade,"  he  said. 

Automatic  advancements  can  be  made  through  additional  training,  he  said. 

Thus  the  ambitious  employe  soon  learn  to  accept  and  excel  in  the  generalist 
program. 

The  state  became  more  competitive  with  private  industry  last  year  when  all 
employes  got  $100  a  month  raises. 
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"Things  are  looking  up  as  far  as  salaries,"  Legg  said.  "But  there  is  still  a 
problem  with  medical  doctors,  therapists  and  other  specialized  fields." 

Legg  admits  the  hospital  "gets  around"  many  of  its  personnel  problems  by 
using  the  specialist  rates  to  its  own  advantage. 

"The  run  of  the  mill  person  doesn't  like  custodial  care.  They  are  hard  to  find 
and  employ." 

"The  diflBculty  is  getting  people  who  are  committed  to  this  work  as  a  career." 

Legg  says  he  has  been  told  subregion  directors  and  other  administrative  per- 
sonnel— approximately  60  on  the  current  staff — receive  higher  pay  grades  than 
downstaters  in  similar  positions  because  "the  area  is  far  more  complex." 

Administration  5  pay  grade,  for  example,  which  is  common  subregion  director's 
pay  at  Elgin,  is  $2,500  a  month. 

"We  have  a  problem  of  supply  and  demand.  Right  now,  with  the  economy, 
we're  lucky.  The  supply  is  better,"  he  said. 

Supportive  services  are  often  provided  by  "people  with  marginal  intelligence — 
maybe  former  patients  and  Latinos  with  language  problems. 

Maintenance  workers  are  outside  the  state's  civil  service  rating.  Legg  admits 
many  are  on  patronage  jobs,  but  insists  their  caliber  is  high  as  "no  one  (pro- 
moting someone  for  a  job)  wants  to  be  embarrassed  by  a  derelict." 


[From  the  Elgin  (ni.)  Daily  Courier- News,  April  1975] 
Odd  Man  Out — Illinois  Mental  Health  Cabe  Sebies 

THE    "innovators"  :    ABE    THEY    VICTIMS    OF    HOSPITAL    SYSTEM  ? 

In  its  report  on  "Patient  Deaths  at  Elgin  State  Hospital",  the  Illinois  Legis- 
lative Investigating  Commission  cited  two  ESH  administrators. 

One  was  Roger  Wyatt,  then  director  of  admissions,  who  left  the  staff  late  last 
rear  because  he  "couldn't  take  it  anymore." 

The  other  was  Walter  Fisher,  then  assistant  administrator,  later  demoted  to 
lirector  of  special  programs  and  training.  Fisher  candidly  admits  his  openness 
svith  investigators  caused  him  problems.  He  is  now  director  of  Subzone  10  at 
Madden  Zone  Center  in  Maywood. 

Both  Wyatt  and  Fisher  see  themselves  as  innovators. 

One  of  Fisher's  innovative  ideas  was  worked  out  with  psychologist  Jack  Green. 

They  developed  a  plan  for  a  Mobile  Crisis  Intervention  Unit — an  "ambulance" 
>f  specialists  ready  to  dash  in  at  a  moment's  notice  to  assist  in  a  crisis  situation 
inside  the  hospital  or  in  Elgin  or  South  Elgin. 

Green  explains  how  he  realized  the  need  for  such  a  program  : 

"I  spent  a  lunch  hour  in  downtovm  Elgin  and  saw  seven  patients  or  former 
patients  I  could  have  helped.  They  were  crossing  against  trafl5c,  washing  their 
feet  in  the  fountain,  but  there  was  nothing,  legally,  I  could  do  for  them." 

Fisher  and  Green  applied  for  federal  funding  to  establish  the  unit  but  no 
funding  is  available. 

"Private  hospitals,  crisis  centers,  even  farming  or  putting  people  into  private 
aomes,  could  accomplish  more  than  this  hospital.  Private  enterprise  could  run  it 
cheaper  without  Civil  Service  and  political  patronage,"  says  Fisher. 

He  compared  the  release  patient  to  a  soldier  on  a  pass,  sitting  on  the  curb 
l)ecause  the  town  has  no  USO. 

"There's  simply  too  much  pressure  on  people  to  make  good  after  they  leave  here 
svithout  supportive  help." 

Roger  Wyatt,  in  an  interview,  was  candid  about  his  feelings : 

"I've  told  them  (administrators)  this  is  a  bunch  of  s  —  ." 

Wyatt  worked  out  of  the  lobby  of  the  admissions  building.  The  admissions 
lirector  had  no  oflSce,  he  said,  as  yet  another  example  of  how  "innovative  thinkers 
ire  put  down." 

It's  only  a  question  of  time,  he  said,  before  the  system  got  him. 

"I've  told  Mackie  (ESH  superintendent  Robert  Mackie)  he  runs  a  hospital 
ike  a  lemonade  stand  .  .  . 

"But  we  must  be  on  guard  against  creating  another  6,000  patient  warehouse, 
[f  a  person  adapts  in  20  days  of  treatment  and  reaches  a  plateau  and  keeps  it 
for  30  days,  we  ought  to  look  for  another  place  for  him.  He's  come  about  as  far 
IS  he's  going  to  with  us. 

"Anything  is  better  than  sitting  on  a  ward. 
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"We  should  be  able  to  negotiate  directly  with  the  legislature  or  the  bureau  of 
the  budget  and  contract  for  services.  We  could  provide  services  cheaper  this  way. 
"Pay  me  $1(X),000  and  I  will  see  that  these  people  are  taken  care  of  better. 
"But  there  is  no  way  this  sick  system  will  make  itself  well." 


[From  the  Elgin  (111.)  Dally  Courier-News,  April  1975] 
Odd  Man  Out — Illinois  Mental  Health  Care  Series 

WORKERS  cite  STAFF  SHORTAGES,  FEAR  OF  HARASSMENT  FOR  TALKING 

Many  staff  members  at  Elgin  State  Hospital  feel  they  have  legitimate  com- 
plaints about  the  way  the  system  operates. 

Inadequate  ward  staffing  is  a  major  concern. 

It  surfaced  recently  when  Doug  Akers  of  Dundee  threatened  suit  against  the 
hospital  after  his  wife,  a  mental  health  technician,  was  beaten  up  by  a  drunken 
patient. 

Mrs.  Akers  was  the  only  one  on  duty  on  two  wards  New  Year's  Day. 

Inadequate  staffing  on  less  desirable  shifts  is  a  danger  to  the  employe  and 
patient  alike,  charges  Dr.  Walter  Humble.  Dr.  Humble,  father  of  an  ESH  patient, 
constantly  monitors  hospital  care  and  has  made  critique  of  the  institution  a 
continuing  personal  cause. 

ESH  superintendent  Robert  Mackie  denies  shifts  are  used  in  a  punitive  manner 
to  penalize  certain  employes.  He  maintains  each  ward's  team  leader  is  in  a  posi- 
tion to  judge  the  amount  of  staff  required  on  holiday  or  night  shifts. 

In  a  prepared  statement,  the  hospital  also  said  : 

"No  efforts  are  made  to  'muzzle'  the  staff  in  any  manner  .  .  .  We  do  not  know 
of  any  employe  who  has  been  silenced  or  harassed  merely  for  expressing  opinions 
critical  of  management." 

Employes  say  that's  not  true.  They  claim  flagrant  abuses  of  "upper  echelon" 
power,  few  if  any  contacts  with  administrators  and  a  decided  fear  of  harassment 
if  they  speak  out. 

Civil  Service,  while  providing  job  security,  is  not  the  answer,  according  to 
one  ward  worker. 

"New  programs  here — and  there  are  new  programs  and  new  money  spent 
constantly — are  built  around  an  individual  person. 

"It's  like  'Old  Bill  hasn't  got  a  job  and  we  have  to  do  something  for  him. 
Does  he  know  anything  about  retarded?  Oh  well,  that  doesn't  matter.  Put  him 
in  charge  of  a  program  and  give  him  a  big  budget  and  let  him  hire  some  fellows 
that  do.' 

"So  the  program  starts  and  sometimes  it  works  surprisingly  well  because  of 
the  caliber  of  people  Old  Bill  was  able  to  hire. 

"But  then  Old  Bill  vanishes  and  the  program  vanishes  with  him.  All  that 
money  down  the  drain.  And  there  are  120  employes  on  Civil  Service  walking 
around  the  hospital  interviewing  for  jobs  on  other  wards  or  in  other  departments. 

"It's  a  change  of  game  plan  and  a  weird  thing  to  have  to  interview  for  an- 
other job  after  holding  down  one  for  three  years.  They  just  dump  the  whole 
thing. 

"It  happens  all  the  time." 

Rossell  Legg,  ESH  personnel  director,  says  the  lower  level  staff  is  not  up  to 
par,  compared  with  other  personnel  he's  seen  at  other  state  institutions. 

Another  flaw,  in  his  opinion,  is  the  scramble  of  generalist  employes  to  achieve 
higher  rank  and  higher  pay  scale  through  the  use  of  classroom  credits. 


[From  the  Elgin  (111.)  Daily  Courier-News,  April  1975] 

Odd  Man   Out — Illinois  Mental  Health   Care  Series 

patients   set  free  to  sit,  await  death 

(By  Jane  Glenn  Haas) 

In  shelter  care  and  nursing  homes,  former  state  mental  patients  sit  and  wait 
to  die. 


1043 

They  cannot  make  it  on  their  own  in  the  community. 

The  Department  of  Mental  Health  has  released  them  from  its  cold  and 
dehumanizing  institutions,  released  them  into  a  profit-making  private  system 
supported  by  public  tax  dollars. 

To  make  their  profits,  shelter  care  and  nursing  homes  rarely  ofifer  much  more 
than  the  bare  essentials.  Even  the  essentials  are  often  inadequate. 

A  psychologist  says,  "Find  out  about  the  food  in  those  places.  Our  people 
are  coming  back  from  shelter  care  homes  malnourished." 

The  idea  behind  the  shelter  care  program,  according  to  Walter  Fisher,  former 
assistant  administrator  '"was  that  50  patients  should  go  to  shelter  care  and 
then  spin  off  and  another  50  come  in.  But  if  they  (shelter  care  home  operators) 
get  50  'good'  patients,  why  should  they  want  them  to  leave?  Public  Aid  is 
paying  for  everything." 

Shelter  care  homes  monitor  a  patient's  daily  medication.  They  provide 
psychiatric  and  medical  treatment,  according  to  the  state.  They  are  also 
allegedly  resocializing  the  patient  through  therapies  and  work  programs. 

Team  leaders  in  Subzone  7  (Kane,  McHenry  and  Kendall  counties)  say 
shelter  care  facilities  for  the  three  counties  are  physically  attractive. 

That's  all. 

They  say  patients  sit  around  in  day  rooms  and  watch  television.  Work  pro- 
grams or  therapies  simply  do  not  exist  to  the  extent  mandated  by  the  state. 

"There  is  no  mental  stimulation.  No  attempt  to  motivate  these  people,"  says 
one  ward  worker. 

Some  shelter  care  home  operators  have  blocked  mental  health  specialists  from 
examining  their  facilities,  although  these  specialists  are  designated  to  serve 
as  a  direct  link  between  their  patients  and  the  homes. 

State  hospital  community  placement  services  sends  a  mental  health  specialist 
to  the  shelter  care  and  nursing  homes  to  check  on  inmates  once  each  month. 

One  community  placement  staffer  has  1,400  cases  to  check  monthly. 

Patients  do  have  a  choice  of  refusing  to  enter  a  particular  shelter  care  facility. 
It's  often  a  case  of  apples  or  oranges,  says  a  psychlogist. 

What  concerns  many  of  the  Elgin  State  Hospital  workers  is  the  profit  motive 
of  home  managers. 

They  say  home  staffs  are  usually  of  a  very  low  level  receiving  only  a  mini- 
mum wage. 

The  shelter  care  home  must  make  ends  meet  on  a  patient's  Public  Aid  or 
Social  Security  disability  payments.  Profit  has  to  come  off  the  top. 

Roger  Wyatt,  former  ESH  director  of  admissions,  is  opposed  to  the  idea  of 
halfway  houses  for  profit : 

"There  is  no  law  that  says  there  can't  be  private  and  public  halfway  houses, 
but  the  state  has  rejected  any  innovative  staff  ideas  along  these  lines. 

"There  are  some  halfway  houses  that  are  better  than  the  hospital,  but  most 
are  not." 

Elgin  does  not  have  a  halfway  house  or  shelter  care  facility  within  the  city 
limits.  There  have  been  many  suggestions  to  build  facilities  on  the  hospital 
grounds,  utilizing  the  vast  area  now  unoccupied.  These  suggestions  have  been 
vetoed. 

"Shelter  care  facilities  are  for  patients  that  are  unsalvagable,"  says  a  team 
leader.  "Anyone  we  can  salvage  should  never  be  put  in  a  shelter  care." 

ESH  ward  staffers  believe  facilities  in  this  area  are  not  suflBcient,  nor  are 
they  offering  adequate  treatment. 

They  complain  patients  resist  placement  in  homes  because  returning  inmates 
tell  them  the  food  is  bad. 

Shelter  care  homes  are  quick  to  return  released  patients  who  give  them 
trouble. 

The  state  went  to  a  "for  profit"  shelter  care  plan  imder  former  Gov.  Richard 
Ogilvie.  It  was  intended  to  "inspire"  private  enterprise. 

What  it  did,  in  reality,  was  take  the  state  off  the  hook  for  any  prolonged 
care  for  most  mental  health  patient.s. 

Ed  Farmilant.  administrator  of  The  Grasmere.  considered  one  of  the  best  of 
Chicago's  Uptown  shelter  care  homes,  has  been  in  the  business  since  its  inception  : 

"Ten  years  ago,  most  of  the  people  we  got  were  about  40  to  50  years  old  with 
high  motivation.  Many  had  been  misdiagnosed  and  simply  had  perceptual 
handicaps. 

"We  were  successful  with  them,  so  the  next  batch  was  older — 60  to  70 — and 
many  were  from  the  old  farm  colonies. 

"Shelter  care  became  more  custodial. 
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"Next  we  got  the  20  to  30  year  olds  who  might  have  been  institutionalized 
about  five  years. 

"At  this  point,  the  Mental  Health  Code  was  adopted  and  there  was  more  pres- 
sure for  professional  homes.  At  the  same  time,  the  state  abandoned  its  commu- 
nity backup  staff. 

"Now  we  are  getting  younger,  more  acute  patients. 

"The  pool  of  people  to  be  discharged  is  sicker.  That  is  a  sign  the  discharge 
program  is  working.  It  is  also  a  sign  they  are  working  on  a  percentage  of  dis- 
charge tliat  may  not  always  be  best  lor  tlie  individual." 

Farmilant  would  like  to  specialize,  to  run  a  shelter  care  facility  for  geriatrics, 
for  example.  But  the  zone  system  of  mental  health  negates  this  opportunity, 
he  says. 

The  state  evaluates  Farmilant's  effectiveness  only  through  readmission  from 
his  home,  he  maintains  : 

"Agencies  getting  grants  and  shelter  care  homes,  for  example,  soon  learn 
to  keep  the  readmission  rate  down  to  look  good.  I  could  bar  the  door,  make  sure 
there  was  no  readmission,  and  run  my  own  crazy  house. 

"The  state  would  be  delighted." 

[From  the  Elgin  (III.)  Dally  Courier- News,  April  1975] 
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hotel  douglas  provides  haven 

Former  mental  patients  are  often  easy  to  spot  in  Elgin. 

They  wash  their  feet  in  Fountain  Square.  They  shuffle  at  corners  or  wander 
aimlessly.  They  loiter  in  a  society  that  has  no  place  for  loiterers'. 

Everyone  says  "They  live  at  the  Douglas  Hotel."  A  few  do. 

Mrs.  June  Zima  charges  $37.50  a  week  for  a  room  with  a  private  bath ;  $27.50 
for  a  shared  bathroom.  For  another  $75  she  offers  93  meals  a  month,  including 
"a  seven  course  breakfast,  soup  and  sandwich  lunch  and  a  dinner  of  soup,  salad, 
meat  and  potatoes." 

Mrs.  Zima  says  she  is  very  careful  and  screens  closely  anyone  who  asks  for  a 
permanent  rate. 

She  wants  to  run  a  hotel  for  retirees  and  claims  she  is  not  operating  a  place  for 
former  mental  patients. 

Without  her  knowledge,  the  state  has  listed  her  hotel  as  a  "long  term  care 
facility"  in  Elgin. 

Elgin  Township  Supervisor  Dave  Reinert  praises  Mrs.  Zima  for  taking  in  the 
former  patients  and  providing  adequate  shelter  for  them. 

After  three  years  of  dealing  with  former  patients,  Mr.  Zima  feels  she  is  a 
.self-trained  social  worker  and  psychologist.  She  has  taken  former  patients  into 
shelter  care  facilities  herself  "if  they  get  too  bad." 

She  says  there  are  lots  of  former  patients  around  town.  "I've  advertised  for 
maids  and  hired  some  and  they  start  talking  to  themselves,  very  weird." 

Mrs.  Zima  says  former  patients  at  the  Douglas  need  an  outpatient  clinic  coun- 
selor right  in  the  lobby. 

"I  wouuld  like  that.  I've  offered  space  to  the  hospital.  I  don't  even  care  if  the 
people  who  use  the  counselor  live  in  the  hotel  or  in  rooming  houses." 

Mrs.  Zima  says  drugs  make  all  the  difference  for  her  guests: 

"Even  a  little  pill  can  make  a  big  difference  in  the  way  they  act.  If  I  see  them 
smiling  to  themselves  or  talking  to  themselves,  I  get  concerned.  But,  my.  if  they 
give  them  a  shot  of  proloxin  at  Fox  Valley  (the  mental  health  clinic),  why 
they're  as  good  as  apple  pie !" 

Mrs.  Zima  recently  opened  her  hotel  rooms  for  an  inspection  by  the  Daily 
Courier-News,  Reinert,  Jim  Johnson  of  the  city  Health  Department  and  State 
Rep.  John  Friedland,  R-South  Elgin. 

The  rooms  were,  for  the  most  part,  freshly  painted  and  in  fairly  good  condition. 
Many  were  occupied  by  persons  on  direct  Township  financial  aid.  Public  Aid  or 
Social  Security. 

Released  former  patients  at  the  Douglas  primarily  support  themselves  through 
some  form  of  public  assistance.  Others  live  in  boarding  houses  in  conditions  not 
easily  checked. 

"Some  case  workers  will  put  people  in  a  rotten  basement  just  to  win  brownie 
points  and  say  they  have  discharged  so  many,"  says  a  hospital  ward  worker. 
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Gainful  employment  for  the  former  mental  patient  often  means  a  rehabilita- 
tion workshop  for  food,  shelter  and  some  pocket  money,  or  working  and  living  in 
a  local  nursing  home. 

One  former  patient  who  had  such  an  arrangement  at  a  local  nursing  home 
ended  up  at  the  Douglas  and  the  events  concerning  her  stay  there  have  caused 
Mrs.  Zima  some  embarrassment. 

No  one — including  the  girl — knew  she  was  pregnant  when  she  checked  in, 
Mrs.  Zima  explains. 

"She  was  a  big  husky  girl  and  I  let  her  help  me  out  around  the  hotel." 

Mrs.  Zima  says  one  night  the  woman  in  the  next  room  heard  the  young  girl 
moaning. 

Mrs.  Zima  delivered  her  baby. 

"She  did  not  have  it  in  the  bathtub  like  the  rumor  goes,"  insists  Mrs.  Zima. 

"There  was  some  story  about  her  going  out  with  other  girls  who  worked  at 
the  nursing  home  where  she  worked  and  stayed.  Anyway,  she  said  after  she  went 
out  with  these  girls  she  couldn't  remember  the  next  morning  what  had  happened, 
so  maybe  that's  when  it  did  (got  pregnant) ." 

Mrs.  Zima  has  strict  rules  in  her  hotel.  No  one,  not  even  case  workers  from  the 
hospital,  are  allowed  upstairs  in  her  guest  rooms. 

"I  run  a  decent  place,"  says  Mrs.  Zima. 


[From  the  Elgin  (111.)  Dally  Courier-News,  April  1975] 
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"queen"  tells  a  woman  :  why  not  sell  yourself? 

Elgin  State  Hospital  says  they  can  make  it  on  their  own  and  has  released  them 
into  the  community. 

Most  have  no  where  to  go,  no  money  until  they  get  on  welfare  rolls.  Many  of 
them  end  up,  somehow,  at  the  Douglas  Hotel. 

At  the  Douglas,  their  public  life  is  on  display  for  any  lobby  viewer.  Thip  is 
what  two  Courier-News  reporters  saw  in  15  minutes  : 

A  middle-aged  man  with  graying  crewcut,  wearing  a  faded  blue  shirt  and 
washpants,  scuttled  across  the  hotel  lobby.  His  target  was  a  plump,  frazzled 
woman  in  a  faded  housedress. 

She  sat  in  one  of  the  straight  row  seats.  She  was  knitting,  not  watching  the 
television  set,  which  rolled  and  snowed  in  its  effort  to  focus  on  a  picture. 

The  fellow  pulled  out  a  handful  of  crumpled  bills  from  his  pocket  and 
whispered  at  the  woman.  She  giggled. 

For  a  while  they  chatted,  then  the  woman  shook  her  head,  turned  back  to  her 
knitting. 

Several  minutes  later,  the  man  entered  the  "gentlemen"  room  and  shortly  re- 
appeared, his  hand  in  the  fly  of  his  pants.  He  was  not  tucking  in  his  shirt. 

About  that  time,  the  "queen"  made  her  entrance  down  the  marble  lobby  stair- 
care.  The  "queen" — as  she  is  known  to  many  in  the  downtown  area — was  in  full 
rainment. 

It  was  just  before  lunch  and  she  wore  a  white  brocade  cocktail  dress  with 
matching  coat  casually  flung  about  her  shoulders.  Her  hair  was  dyed,  her 
jewelry  cheap  and  extensive. 

When  the  weather  is  warm,  the  "queen",  who  is  over  65,  has  been  known  to 
publicly  strip  to  a  bikini  and  sunbathe  in  the  nearby  Post  Ofl!ice  Park. 

The  man  quickly  approached  her.  Both  talked  animatedly. 

"You  still  owe  me  $2  from  the  last  time,"  said  the  "queen". 

"No,  I  don't,"  the  man  responded.  "The  money  I  have  is  from  my  allowance 
at  the  hospital." 

"Oh,  did  you  come  down  for  the  day  on  a  grounds  pass?  The  weather  is 
good  !"  enthused  the  "queen". 

The  man  said  he  had  walked  in.  While  they  were  talking,  another  old  woman, 
very  short  and  very  round,  stepped  up  to  them  and  complained  about  her  finan- 
cial situation. 

"Well,  why  don't  you  sell  yourself  like  I  do?"  asked  the  "queen." 

In  another  part  of  the  lobby,  bent  forward  in  an  overstuffed  easy  chair,  an 
old  woman  pressed  a  half-smoked  cigarette  to  her  lips,  the  ash  drooping  at  the 
end. 
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Her  arms  hung  motionless  and  she  stared  blankly  ahead. 

"She's  very  bad.  She's  a  catatonic  sychophrenic,"  Mrs.  June  Zima,  who  runs 
the  Douglas,  explained  later. 

"Right  after  she  left  the  hospital,  when  she  was  on  her  pills,  she  was  in  good 
shape.  But  then  she  went  out  to  California  and  lost  her  Illinois  welfare  and 
when  she  came  back  she  fell  apart. 

"I  keep  telling  her  she  should  go  back  to  the  hospital,  just  to  get  her  pills 
again." 

[From  the  Elgin  (111.)  Daily  Courier- News,  April  1975] 
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BAPI8TS,    murders   AND   CHILD   MOLSTERS — THE   SYSTEM   THROWS  THE  DOORS 

WIDE  OPEN 

(By  Jane  Glenn  Haas) 

Rapists.  Murderers.  Child  molesters. 

They  come  and  go  as  freely  at  Elgin  State  Hospital  as  the  little  old  ladies 
that  hear  voices. 

The  defense  lawyers — and  some  of  the  sharper  criminals  have  easily  figured 
out  the  "system." 

The  system  throws  the  doors  open  wide,  refuses  to  cooperate  with  local  police 
who  seek  preventive  help  for  residents,  refuses  to  protect  communities  as  a 
whole  against  "aberrant  behavior." 

The  system  has  made  it  harder  to  get  in  Elgin  State  Hospital  than  to  get  out. 

Once  in,  the  minimal  security  does  little  or  nothing  to  prevent  a  patient  from 
getting  out. 

And  if  minimal  security  fails  to  keep  the  inmates  in,  it  also  fails  to  keep  the 
outside  out. 

Drugs  and  liquor,  as  well  as  sex,  are  available  for  patients  at  Elgin. 

Nurses  talk  about  drug  addicts  with  grounds  passes  returning  to  the  wards 
"high".  Liquor  and  sex  are  bartered  and  traded  in  the  many  deserted  buildings 
on  the  grounds. 

"There's  always  a  party  somewhere,"  said  one  nurse. 

She  and  other  nurses  said  the  hospital  commissary  is  a  meeting  place  for  the 
exchange  of  narcotics  and  liquor. 

That's  all  available — if  the  patient  can  get  in. 

Getting  persons  into  Elgin  is  something  law  oflScials  worry  a  lot  about. 

Getting  in  requires  a  patient  be  proven  a  "danger  to  himself  or  society." 

But,  for  society,  the  danger  in  this  clause  is  that  the  proof  for  a  patient  rests 
on  the  judgement  of  the  admitting  staff. 

"We  can  drive  a  guy  to  the  hospital  that's  been  kicking  and  fighting  us  for  14 
miles.  The  first  thing  those  jerks  do  is  give  him  a  cup  of  coffee  and  act  as  though 
we're  the  weirdoes  for  putting  him  in  handcuffs,"  says  Kane  County  Sheriff's 
deputy  Dan  Morrisey. 

Policemen  will  no  longer  take  anyone  to  the  hospital  without  direct  commit- 
ment orders. 

"I've  taken  them  there.  It's  taken  my  partner  to  hold  a  guy  down ;  he  hal- 
lucinating so  bad.  But  they  don't  admit  him  so  we  have  to  take  him  back  down- 
town," says  an  Elgin  policeman. 

Elgin  police  chief  Robert  Baird  says  there  are  no  problems  with  the  hospital 
or,  for  the  most  part,  with  released  patients  in  Elgin.  He  recently  worked  out  a 
deal  with  the  hospital  to  exchange  information  on  whether  or  not  someone  he 
picks  up  is  in  fact  an  escaped  patient. 

But  others,  off  the  record,  tell  a  different  story. 

There  are  patients  who  knock  on  windows  of  private  homes  late  at  night, 
scaring  residents ;  there  are  patients  who  wander  in  a  daze,  some  behind  wheels 
of  cars ;  there  are  former  patients  who  loiter  in  libraries,  department  store  rest 
areas,  even  police  departments  themselves. 

Staff  at  the  hospital  admits,  off  the  record,  that  they  get  many  complaint 
calls. 

None  of  these  former  patients  are  dangers  to  the  community,  insists  16th  Judi- 
cial Circuit  Judge  Neil  Mahoney.  However,  he  agrees  the  community  may  not 
feel  fully  secure  when  it  sees  the  released  patient. 
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Police  oflBeers,  at  the  same  time,  are  concerned  about  the  lack  of  security  at 
the  hospital. 

"They  have  eliminated  virtually  all  security.  People  charged  with  major 
felonies — rape  and  murder — have  gotten  free.  This  has  happened  to  us  time  and 
time  again,"  says  Kane  County  State's  Attorney  Gerry  Dondanville. 

Kane  County  Sheriff  William  Klusak  says  transfers  from  the  county  jail  to 
the  hospital  were  virtually  halted  two  years  ago.  They  were  stopped  because  the 
sheriff  rarely  saw  the  defendants  again. 

"There  is  no  resident  psychologist  in  the  jail,"  Dondanville  explained,  "so  if 
an  inmate  tried  suicide,  he  was  transferred  to  the  state  hospital.  Smart  criminals 
soon  figured  that  one  out.  The  papers  said  to  'hold  for  the  sheriff'  but  no  one  did 
much  holding." 

Defendants  in  trial  cases  often  get  a  free  ticket  as  a  result  of  voluntary  com- 
mitment to  Elgin. 

"A  smart  defense  lawyer  knows  he  can  water  down  the  eeffctiveness  of  a  jury 
trial  by  saying  his  client  has  been  a  patient  and  has  been  receiving  treatment 
for  his  condition,"  Dondanville  continues.  "About  50  percent  of  these  commit- 
ments are  bogus.  But  if  the  lawyer  gets  the  client  there  on  a  voluntary  admission 
they  end  up  staying  there  forever  or  leaving  .  .  ." 

Dondanville  is  highly  critical  of  the  mental  health  treatment  system  and  the 
lack  of  security.  The  courts,  he  says,  are  reluctant  to  commit  because  they  know 
patients  will  either  receive  no  treatment  or  be  released  too  soon. 

In  McHenry  County,  a  man  remanded  to  Elgin  State  Hospital  as  unfit  to  S'tand 
trial  was  recently  released  against  the  orders  of  the  judge  who  committed 
him. 

The  judge  would  not  reveal  the  names,  adding,  "The  names  would  mean  noth- 
ing. The  story  is  just  one  example  of  a  practice  that  goes  on  all  the  time  at  the 
Elgin  facility." 

This  particular  case  involves  a  man  accused  of  trying  to  run  down  two  McHenry 
Policemen  with  his  car. 

The  judge  committed  the  defendant  with  the  understanding  that  a  new  hearing 
to  determine  fitness  to  stand  trial  would  be  held  in  90  days. 

When  the  time  came  for  the  hearing,  it  was  learned  he  had  been  released  by 
Elgin  staff. 

The  hospital  never  notified  the  court,  as  specified  in  the  law,  and  also  refused 
to  give  any  information  to  attorneys. 

"They  feel  that  they  don't  have  to  follow  the  law,"  the  judge  said.  "This  hap- 
pens more  often  than  not." 

[From  the  Elgin  (111.)  Daily  Courier-News,  April  1975] 
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in  1973  word  spread  quickly  about  elgin  tovv^nship  aid 

(By  John  Goers) 

The  patient  grapevine  and  some  of  the  staff  at  Elgin  State  Hospital  (ESH) 
spread  the  word  (luickly  about  money  available  from  Elgin  Township. 

One  released  patient  ran  up  $831  in  bills  from  January  through  September 
1972. 

A  couple,  both  former  patients,  tapped  the  township  off  and  on  for  $1,095  from 
1971  to  1974. 

The  practice  fluorished  In  1973  shortly  after  Gov.  Dan  Walker  had  taken 
oflSce  and  named  Dr.  Leroy  Levitt  as  his  mental  health  director. 

That  year  77  released  ESH  patients  came  to  the  township  for  room  and  board 
assistance  plus  other  services  if  needed. 

Collectively  they  ran  up  itills  of  $15,771,  more  than  $200  apiece  on  the  average. 
The  money  to  pay  those  bills  was  supplied  by  the  Elgin  Township  taxpayers,  who 
are  already  paying  state  taxes  toward  ESH's  operation. 

In  the  previous  2i/^  years  combined,  only  28  had  showed  up  on  the  township 
doorstep.  Of  that  total  22  came  in  19.2  and  three  in  1971  and  July-December 
1970. 

It  was  not  until  the  mental  health  program  came  under  a  legislative  investi- 
gation in  1974  and  its  oflScials  went  on  their  good  behavior  that  the  ESH  cam- 
paign to  release  patients  onto  the  township  tax  rolls  eased  off. 
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Through  October  1974  only  14  had  showed  up. 

Gov.  Walker  promotes  returning  mental  patients  to  the  communities  where  they 
came  from. 

But  of  the  91  patients  handled  by  Elgin  Township  from  January  1973,  when  he 
took  office,  to  October  1974,  only  five  came  from  Elgin. 

Seven  were  from  Aurora  and  one  each  from  West  Chicago,  Geneva,  Dundee, 
Oarpentersville  and  Woodstock. 

Thirty-two  came  from  Chicago. 

Sixty-seven  were  Illinois  residents. 

Of  the  remaining  24  (26  per  cent  of  the  total),  19  were  from  all  parts  of  the 
continental  United  States  ;  four  were  of  international  origin — ^Yugoslavia,  Poland, 
Puerto  Rico  and  England — and  one  said,  "I  can't  remember  where  I  came 
from." 

ESH  says  individuals  cannot  be  denied  admittance  as  patients  because  of  their 
geographical  origin. 

But  Walker's  "community  release"  program  is  causing  a  double  taxation 
burden  on  communities  such  as  Elgin,  just  because  these  communities  happen  to 
be  the  locations  for  state  mental  institutions. 

It's  not  the  fault  of  the  patients  that  they  come  to  the  township  for  help. 

Unlike  convicts,  who  get  $40  and  a  suit  of  clothes  upon  leaving  prison,  released 
mental  patients  get  nothing. 

If  they  have  a  little  money  on  hand,  they  at  least  have  a  start.  But  often  they 
don't,  and  the  best  they  can  hope  for  is  advice  from  ESH  staff. 

For  many,  walking  the  two  miles  to  the  Elgin  Township  office  in  downtown 
Elgin  is  the  best  they  can  do. 

They  have  heard  about  the  township  from  staff  and  friends  at  ESH.  Some 
even  walk  down  on  ground  passes  to  check  out  the  township  before  they  are  ever 
released. 

Persons  signing  in  as  patients  at  ESH,  who  were  on  Social  Security  disability 
checks,  may  find  part  of  their  income  turned  over  to  ESH  to  help  pay  for  their 
treatment. 

Upon  leaving  they  can  expect  to  again  get  their  checks,  but  it  will  take  days 
before  the  first  one  arrives. 

That  is  the  period  where  the  township  pays. 

Another  option  for  released  patients,  who  do  not  feel  inclined  or  are  unable 
to  get  a  job,  is  to  go  on  public  aid. 

But  even  if  ESH  staff  help  them  file  before  they  leave,  they  must  wait  an 
average  of  six  weeks  before  they  get  their  first  check. 

Either  way  patients  released  by  ESH  into  the  community  find  themselves  with 
an  immediate  need  for  food  and  shelter. 

For  many  the  only  place  to  go  is  Elgin  Township. 


[From  the  Elgin  (111.)  Daily  Courier-News,  April  1975] 
Odd  Man  Out — Illinois  Mental  Health  Care  Series 

MILLIONS    OF   tax    DOLLARS    FOR    ALL   BUT    PATIENT    HOUSING 

(By  Jane  Glenn  Haas) 

Millions  of  tax  dollars  are  spent  on  buildings  at  Elgin  State  Hospital. 

However,  outside  of  tidying  up  existing  patient  liv'ing  quarters,  little  has  been 
done  to  directly  benefit  hospital  inmates. 

In  many  cases,  expensive  buildings  are  not  utilized  for  their  original  purpose. 

Cottages,  dormitories,  even  the  old  main  building  stand  deserted  and  empty. 
The  hospital  looks  rundown  and  shabby,  particularly  in  areas  where  patients  live. 

According  to  more  than  one  mental  health  specialist,  deserted  buildings  are 
used  by  patients  on  grounds  passes  for  sex  and  drinking.  The  specialists  are 
concerned  that  inadequate  security  patrols  of  these  buildings  will  eventually 
result  in  a  tragedy,  with  a  patient  falling  through  a  rotted  floor,  for  example. 

Many  patients  are  housed  in  buildings  originally  constructed  for  mentally  ill 
World  War  II  veterans.  Veterans  now  go  to  Hines  Hospital  in  May  wood.  111. 

A  recent  report  submitted  to  Gov.  Daniel  Walker  on  "Residential  Care  for  the 
Mentally  Retarded  and  Mentally  111  of  Illinois — an  Impending  Crisis"  says  the 
state  should  not  create  additional  living  units  in  rundown  hospitals. 
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But  Elgin  Superintendent  Robert  Macliie  says  in  the  next  fiscal  budget  he  is 
proposing  $2.4  million  be  spent  to  begin  construction  of  new  living  quarters  for 
patients. 

He  says  he  has  decided  it  is  foolish  to  continue  to  repair  old  buildings. 

Current  thinking  would  use  the  $2.4  million  to  build  two  wings  of  a  possible 
nine-wing  building.  The  $2.4  million  will  provide  new  quarters  for  about  36 
patients. 

Mackie  insists  the  fact  that  $2.4  million  may  be  spent  indicates  there  are  no 
plans  to  close  Elgin. 

Gov.  Daniel  Walker  has  vowed  to  union  employes  that  no  state  hospital  will 
be  closed  within  the  next  two  years. 

In  the  present  hospital  operation,  patients  are  often  moved  from  one  ward  or 
facility  to  another. 

"They  abandon  one  building  and  move  to  another,  then  do  nothing  to  keep  the 
building  in  repair.  Pretty  soon  it  gets  so  bad  that  when  they  move  back  to  where 
they  came  from  it  looks  better  by  comparison,"  explained  an  assistant  team 
leader. 

"If  we  are  going  to  keep  Elgin  open,  we  need  to  invest  some  money  to  upgrade 
the  physical  plant,"  says  Walter  Fisher,  former  assistant  administrator. 

The  state  has  spent  considerable  tax  money  at  Elgin  in  the  past  few  years. 
Here's  how :  , 

In  1967,  $3,593,251  for  a  medical-surgical  building  to  serve  the  entire  hospital  s 
medical  needs.  By  the  time  it  was  completed,  the  state  had  changed  treatment 
direction  toward  depopulation. 

No  surgery  is  done  in  medical-surgical.  On  a  daily  average,  80  beds  are  empty. 
The  hospital  has  167  beds. 

$2,189.7879  for  central  dietary,  including  an  employe  cafeteria.  The  hospital 
recently  closed  the  cafeteria. 

Under  complex  state  budget  restrictions,  the  hospital  bought  the  cafeteria 
food,  employes  paid  for  it  but  the  money  went  back  to  general  state  fund  and 
the  hospital  actually  lost  dollars. 

No  alternative  has  been  offered  to  employes  who  have  no  nearby  restaurants 
now  that  the  cafeteria  on  grounds  is  closed.  ESH  employes  have  a  half -hour  for 
lunch. 

Upper  echelon  administrative  personnel  can  be  observed  frequently  at  a  local 
restaurant  eating  a  leisurely  meal. 

In  July.  1969,  $1,267,114  for  a  laundry  building. 

That  same  year,  $978,607  built  a  new  administration  building. 

In  1972,  Children  and  Adolescent  Service  Center  was  built.  It  provides  services 
for  children  who  continue  to  live  in  antiquated  facilities  almost  a  mile  from 
the  center. 

Budget  cutbacks  have  hit  the  children's  hospital  care  in  various  ways.  One 
worker  said  that  while  there  is  a  new  center,  there  is  no  money  even  for  sack 
lunches  the  team  used  for  on-grounds  picnics  with  the  disturbed  youngsters. 

In  1972,  a  Rehabilitation  Service  Center  was  built  for  $1,688,848.  Its  first  fioor 
is  now  totally  given  over  to  oflSces  which  have  nothing  to  do  with  rehabilitation. 

Air  conditioning  wards  cost  $601,000.  Team  leaders  have  been  told  if  any  units 
break  down  this  summer  they  will  not  be  repaired.  There  is  no  money. 

The  building  improvement  budget  in  1974  was  $459,000. 

According  to  the  Department  of  Mental  Health's  new  five  year  plan,  Elgin 
population  could  drop  to  a  minimum  700  patients  by  1980. 


[From  the  Elgin  (111.)  Dally  Courier-News,  April  1975] 
Odd  Man  Out — Illinois  Mental  Health  Cabe  Series 

ELGIN    aftercare    FACILITIES    POOR  ;     "PEOPLE    ABE    LOST    IN    THE    CRACKS" 

(By  Jane  Glenn  Haas) 

Here's  the  hospital  .  .  .  Here's  its  steeple  .  .  .  Open  the  door  .  .  .  Surprise! 
No  people  .  .  . 

The  Illinois  Department  of  Mental  Health  insists  it  is  just  playing  the  ball 
game  along  with  the  rest  of  the  nation. 

Admittedly,  DMH  has  said  it  is  slowing  down  its  community  release  of 
patients  because  of  public  outcry.  But  it  has  also  said  it  will  adopt  one  of  two 
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plans  now  under  consideration  which  would  reduce  Elgin  State  Hospital  popula- 
tion from  more  than  1,000  patients  to  700  or  500  by  1980. 

The  national  idea  is  to  remove  patients  from  dehumanizing  institutions  and 
send  them  back  to  the  community  for  loving  care  and  services. 

The  problem  is,  not  all  communities  are  prepared  to  offer  this  TLC.  Not  all 
communities  offer  equal  services,  either,  which  may  be  a  violation  of  a  patient's 
constitutional  rights. 

According  to  Ernest  Marquez,  former  Elgin  State  Hospital  director  of  out- 
patient services,  Aurora  has  good  facilities,  Elgin  has  poor  ones. 

At  the  same  time,  Elgin's  former  patient  population  is  disproportionate  as 
many  released  patients  with  no  where  else  to  go  simply  stay  in  town. 

The  hospital  blames  the  community  for  not  responding  with  better  clinic 
facilities.  Community  mental  health  leaders  say  the  hospital  expects  too  much 
too  soon. 

The  hospital  says  the  clinic  is  afraid  of  anyone  "except  its  own  neurotics." 
Fox  Valley  Mental  Health  clinic  replies  it  was  established  to  prevent  hospitaliza- 
tion among  local  residents. 

The  Department  of  Mental  Health  has  stepped  in  to  solve  the  issue.  It  has 
directed  Elgin  State  Hospital  to  close  its  ongrounds  outpatient  service  by  June  30. 
This  service  has  already  been  cut  back  but  does  see  patients  who  need  counseling 
and  medication  between  the  time  of  their  release  and  their  tirst  visit,  to  Fox 
Valley  Clinic,  often  a  six  week  delay. 

Elgin's  Fox  Valley  Mental  Health  Clinic  is  funded  primarily  through  state 
grants,  although  it  is  also  a  local  United  Way  agency. 

The  clinic's  current  budget  is  $275,890. 

Of  this  amount,  $175,0(X)  is  through  state  grants  which  must  be  re-applied  for 
each  year. 

Other  funds  include  $36,200  from  various  United  Way  community  funds, 
$23,200  in  patient  fees  and  $41,490  from  memberships,  foundations,  contracts 
and  Elgin  Township. 

Maureen  Withers,  who  retired  from  the  clinic  staff  last  year,  charges  the  state 
is  able  to  force  clinic  activities  and  programs  through  threats  of  withholding 
funding. 

The  clinic  was  established  in  1955  principally  to  prevent  the  need  for  hospi- 
talization or  other  foster  care  of  local  residents. 

In  its  1973-74  report,  the  clinic  said  it  had  two  principal  diflSculties  during  the 
past  year : 

"The  continued  release  of  ex-hospitalized  patients  to  live  in  our  community 
before  we  have  resources  adequate  for  their  rehabilitation. 

"Financial  management  wi<^h  too  litt'e  local  funding  resources,  complicated  by 
extraordinary  delays  in  the  Department  of  Mental  Health's  reimbursement  re- 
quirements and  payment  schedules." 

At  the  present  time,  there  is  some  hard  rubbing  going  on  between  the  clinic 
and  DMH,  between  Elgin  State  Hospital's  outpatient  department  and  DMH,  be- 
tween the  former  patient  and  the  empty,  cold  world. 

Dr.  LeRoy  P.  Levitt,  director  of  DMH,  insists  the  mental  hospitals  are  doing 
all  they  can : 

"We  help  patients  make  contact  with  aftercnre  facilities.  If  they  sign  them- 
selves out  and  we  are  unable  to  commit  them,  they  have  the  right  to  go  where 
they  wish.  When  they  leave  the  hospital,  we  try  to  link  them  with  aftercare 
services." 

But  Marquez  admits  that  he  has  had  problems  getting  ESH  ward  staff  to  call 
outpatient  before  releasing  a  person. 

The  link  is  broken  before  the  chain  begins. 

Another  outpatient  staffer  says  : 

"People  are  being  lost  in  the  cracks.  We  send  out  letters  to  former  patients  try- 
ing to  get  them  to  certain  services.  The  letters  come  back  'addressee  unknown.' " 

"These  people  need  medication  and  we  don't  know  where  they  are." 

Dr.  Levitt  has  decided  the  state  hospitals  should  not  be  in  the  business  of  pro- 
viding outpatient  services.  Dr.  Levitt  has  decided  the  communities  will  take  care 
of  that  problem. 

Dr.  Levitt  never  bothered  to  ask  the  opinion  of  anyone  in  direct  outpatient 
care  on  his  hospital  staffs,  according  to  ESH  staffers  involved  in  the  program. 

This  staff  sees  Elgin  as  a  community  that  will  probably  never  accept  Dr. 
Levitt's  dictum. 

Most  see  the  ESH  outpatient  department  as  able  to  extend  itself  more  for  the 
individual  hospital  patient  than  local  clinics. 
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These  staffers  agree  Fox  Valley  Mental  Health  Clinic  cannot  offer  adequate 
services  for  the  patient  load  it  is  now  expected  to  carry.  There  is  some  disagree- 
ment among  staffers  as  to  the  direction  of  the  clinic,  which  receives  considerable 
state  funding. 

Dean  Ecker,  clinic  director,  says  getting  those  state  grants  takes  up  most  of 
his  time.  He  charges  secure,  annual  funding  instead  of  hit-or-miss  from  year  to 
year,  would  improve  the  services  of  the  clinic  by  guaranteeing  continuity. 

Ecker  recently  had  to  call  Elgin  Township  for  a  $5,000  advance  on  revenue 
sharing  to  meet  payrolls. 

The  clinic  director  also  insists  the  DMH  policy  of  releasing  patients  is 
swerving  the  clinic  from  its  original  purpose  of  working  directly  with  local 
taxpayers. 
Ecker  is  also  critical  of  the  type  of  patient  ESH  is  releasing : 
"A  person  is  so  unstable  that  the  only  way  he  can  be  medicated  is  through 
injection  and  he  is  walking  around  in  our  community.  Coming  to  the  clinic  for 
his  shot  is  the  biggest  thing  in  his  life.  He  simply  cannot  function  socially. 

"It's  the  most  inhumane  way  of  operating  (programmed  release)  the  worst 
attitude  and  the  least  commitment  to  salvagable  human  beings  that  I've  ever 
seen." 

Fox  Valley  Mental  Health  Clinic,  in  Ecker's  opinion,  is  making  yeoman  efforts 
to  keep  up  with  a  continuing  crunch  of  former  patients.  A  day  care  center  has 
been  instituted  and  the  clinic  is  expanding  its  facilities  in  this  direction. 

But  Ecker  is  also  concerned  that  no  one  links  the  clinic  directly  with  about-to- 
be-released  patients. 

"We  could  really  do  some  good  if  we  could  see  these  people  before  they're 
released.  But  we  never  do.  We  just  get  a  list  every  week  of  those  that  have  been 
released  and  where  they  are  living  here.  We  try  to  contact  them,  try  to  schedule 
appointments.  Many  times  they  don't  show  up." 

Marquez  points  out  patients  are  not  required  to  use  out-patient  facilities.  The 
department  is  not  allowed  legal  follow-up  as  this  is  invading  privacy. 


[From  the  Elgin  (111.)  Daily  Courier-News,  April  1975] 
Odd  Man  Out — Illinois  Mental  Health  Cabe  Series 

WANTED :    ONE   "BIGHT"    FOEMULA 

(By  Jane  Glenn  Haas) 

Every  Friday  morning,  16th  Judicial  Circuit  Judge  Neil  Mahoney  sits  in 
judgment  on  sanity. 

His  court  is  held  at  Elgin  State  Hospital.  There  he  commits  or  discharges, 
guided  by  testimony  and  the  Mental  Health  Code,  which  protects  the  patient's 
civil  rights. 

To  further  protect  the  patient,  a  public  defender  Is  there  for  legal 
representation. 

Judge  Mahoney  thinks  the  hospital  has  improved  since  he  first  started  sitting 
in  judgment  some  six  years  ago  : 

"I  used  to  dread  ward  calls.  We  used  to  have  to  walk  across  the  beds,  there  was 
no  room  in  between. 

"Physically,  there  have  been  improvements.  But  it  is  also  obvious  there  is  a 
pendulum  theory  in  the  treatment.  The  staff  is  generally  under  too  much  pressure 
to  discharge." 

According  to  one  long-time  ESH  employe,  political  overtones  of  the  Department 
of  Mental  Health  make  treatment  "a  whole  new  ballgame  with  every  new 
governor.  Each  one  appoints  his  own  mental  health  director  and  we  never  know 
what  he's  going  to  come  up  with. 

"Right  now  it's  community,  community,  community.  He's  forcing  our  hand  by 
cutting  off  hospital  facilities." 

The  situation  is  frustrating  to  concerned  staff,  to  patients  and  often  to  the 
patient's  family  who  feel  inadequate  or  unable  to  cope  with  a  mentally  ill 
member. 

A  mother  tearfully  sitting  in  Judge  Mahoney's  courtroom  recently  summed 
it  up: 
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"He  won't  take  his  medication  and  he's  too  big  for  me  to  force  him.  He 
became  violent  after  the  psychiatrist  took  him  off  injection  medicine  and  put 
him  on  oral.  When  he  takes  his  medicine  he's  okay.  But  I  can't  make  him. 

"Please  take  him  back.  Please  help  my  son  !" 

Can  the  hospital  help? 

"There  are  people  who  have  murdered  on  wards  with  people  with  the  mentality 
of  a  two-year-old.  It  takes  all  our  time  just  to  keep  everybody  functioning 
without  riots,  sometimes,"  says  a  nurse.  "So  many  of  us  care,  but  what  can 
we  do?" 

Another  ESH  oflBcial  put  it  this  way : 

"We  get  the  dregs.  If  the  family  cares,  they  have  already  exhausted  their 
insurance  and  other  financial  resources  for  the  person.  If  there  is  no  one  to  care, 
they  end  up  here  sooner. 

"This  is  really  the  end  of  the  road  for  a  lot  of  people. 

"And  we  have  to  spend  most  of  our  time  battling  with  Springfield  because 
someone  in  some  ivory  tower  has  made  a  snap  decision. 

"I  wish  they  would  come  and  spend  some  time  on  the  wards." 

Will  the  Department  of  Mental  Health  change  its  attitude?    . 

"I  have  spent  three  years  learning  this  job  and  this  area.  Now  they're  dis- 
banding everything  I  do.  This  is  typical.  I've  learned  that  over  the  years.  I  was 
just  becoming  expert,  so  Levitt  (Dr.  LeRoy  Levitt,  director  of  DMH)  throws 
the  program  out.  He  never  asked  me  whether  my  program  was  working  or  not," 
says  a  staff  member. 

Does  the  state  have  any  effective  treatment  program  for  the  truly  mentally 
disturbed  ? 

In  Judge  Mahoney's  courtroom,  Dr.  Enrique  Vicioso,  respected  physician  on 
the  ESH  staff,  was  counseling  the  judge  about  a  patient.  In  doing  so,  he 
revealed  much. 

Dr.  Vicoso  wanted  this  woman,  who  happened  to  be  an  armed  service  veteran, 
transferred  to  Hines  Hospital.  She  was  being  committed  as  unfit  to  stand  trial 
after  she  murdered  her  four-year-old  child  : 

"She  needs  professional  help,  not  amateurs.  We  haven't  got  any  place  for 
her  to  go  in  DMH  except  Illinois  Psychiatric  Institute.  Hines  is  100  per  cent 
better  than  anything  the  state  can  offer. 

"If  I  had  a  private  practice,  I  could  help  her.  At  this  institute,  she  can  receive 
no  more  than  three  months  of  treatment.  She  needs  at  least  six  months." 

Those  in  the  profession  of  dealing  with  the  mentally  disturbed  know  two 
truths : 

The  community  becomes  involved  with  a  person  only  when  that  person 
disturbs  the  community. 

The  mentally  unbalanced  make  their  illness  public  many  times  to  get  the 
security  that  a  hospital  offers. 

"Many  times  a  patient  will  act  crazy — hallucinate,  strip  and  so  on — but  he 
still  knows  how  to  mooch  a  cigarette  or  get  the  biggest  pork  chop.  Most  of  them 
are  crazy  only  when  they  want  to  be. 

"The  therapist — and  this  takes  time  and  patience — says  okay,  you're  crazy  so 
no  cigarette,  for  example.  He  tries  to  reach  the  patient  to  show  him  that  he  is 
doing  this  craziness  to  himself,"  says  psychologist  Michael  Chiapetta  of  Dukane 
Mental  Health  Clinic  Ltd. 

Treating  the  mentally  ill  is  an  inexact  science.  New  theories,  new  methods, 
new  avenues  are  constantly  being  explored. 

"Elgin  was  a  great  research  place  in  the  60s,"  Chiappetta  recalls.     . 

"Elgin  was  considered,  nationally,  as  a  good  place  to  learn,"  says  Dr.  Oliver 
Kerner  of  Northwesteni  University,  former  ESH  consultant. 

"My  husband  was  told  not  to  say  he  had  been  associated  with  Elgin  because 
of  its  terrible  reputation  today  in  medical  circles,"  says  the  wife  of  a  psychiatrist 
who  has  left  the  staff. 

"We've  got  to  talk  in  terms  of  helping  people  make  it,"  says  Ed  Farmilant, 
administrator  of  the  Grasmere,  an  Uptown  Chicago  halfway  house. 

"Do  you  know  there  is  no  effective  evaluative  fool  in  DMH?  How  do  you  func- 
tion without  an  evaluative  tool  for  the  quality  of  life — where  is  a  person  happy 
and  at  the  highest  level  of  competence? 

"The  only  tool  the  state  uses  for  evaluation  is  the  readmission  rate.  Agencies 
getting  grants  soon  learn  to  keep  readmission  down  so  they  look  good.  There  is 
a  plot  by  DMH  community-based  groups  to  let  act  as  a  front  for  DMH  on 
readmission." 
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Whatever  DMH  does  to  reduce  its  patient  rolls,  taxpayers  are  still  getting  hit 
hard  in  the  wallet,  supporting  the  state  hospitals  and  halfway  programs,  pubUc 
aid  social  security  and  other  taxes. 

Hovv  do  you  deal  with  the  bewildered,  the  confused,  those  that  may  never 

'^^"Thl  way  to Vreat  is  to  find  alternative  solutions  to  behavior.  Testing  and  all 

that  iazz  is  a  waste  of  time,"  says  Roger  Wyatt,  former  ESH  admissions  director. 

'•The  solution  is  to  have  an  independent  assessment  of  the  system  by  peer 

review  committee.  We  must  stop  using  the  hospital  as  a  garbage  dump,    says 

'•X^fea^r  "  says  Farmilant,  "is  it  will  take  a  massive  inquiry  to  straighten  out 
the  mess.  p'ubUc  aid,  public  health  and  DMH  are  at  loggerheads.  They  will  wait 

until  there  is  a  tragedy.  ^  ,  ,.  ^v.  *. 

"Iwould  put  the  state  and  federal  people  in  one  room  and  not  let  them  out  ex- 
cept to  go  to  the  bathroom  until  they  had  made  some  sense  out  of  the  system." 


[From  the  Eighth  (111.)  Daily  Courier-News,  April  1975] 

Odd  Man  Out — Illinois  Mental  Health  Care  Series 

mental  health  series  draws  comments,  letters 

The  Daily  Courier-News  has  received  letters,  telephone  calls  and  personal  visits 
by  current  and  former  employes  of  Elgin  State  Hospital  and  concerned  area 

All  have  wanted  to  express  a  point  of  view  concerning  the  recent  Courier-News 
series  Odd  Man  Out  which  explored  mental  health  treatment  in  Illinois,  spe- 
cifically at  Elgin  State  Hospital. 

Many  of  the  current  employes  who  contacted  the  Courier-News  were  afraid  to 
reveal  their  names.  However,  their  association  with  the  hospital  as  valid  em- 
ployes was  ascertained  by  the  reporter  with  whom  they  spoke. 

A  psychologist  who  was  interviewed  in  connection  with  the  series  called  to 
thank  the  reporter  for  quoting  her  accurately.  She  said  the  series  was  accurate 
and  reaflSrmed  she  is  concerned  about  discharge  pressure  and  the  use  of  para- 
professional  personnel  to  determine  sanity. 

A  psychiatrist  currently  on  the  ESH  staff  told  a  Courier-News  source  the  series 
did  not  go  far  enough  ;  that  the  situation  is  worse  than  reported. 

A  technician  at  ESH,  on  the  staff  for  many  years,  called  to  say  the  patient 
living  conditions  are  "deplorable.  It  gives  me  a  stomach  ache  to  work  here  but  I 
am  close  to  retiring  now  so  I  must  stay  for  my  pension." 

A  psychologist,  on  the  staff  for  nine  jears,  called  to  point  out  that  voluntary 
patients  can  refuse  prescribed  medication. 

He  also  said  the  discharge  pressure  "is  enormous.  The  staff  seems  to  be  good 
in  relation  to  patient  load  but  actually  most  of  the  staff  spends  their  time  working 
on  discharge  papers,  getting  public  aid  numbers  and  so  on." 

He  said  he  is  concerned  about  the  quality  of  patient  food. 

He  said  at  least  one  suicide  can  be  traced  to  a  "purge  of  the  staff  four  and  a 
half  years  ago"  (when  the  generalist  concept  went  into  effect  throughout  the 
hospital.) 

"We  are  supposed  to  be  in  the  mental  health  business  and  we  treat  each  other 
so  inhumanely  out  here." 

He  confirmed  that  patients  are  engaging  in  sex  in  abandoned  buildings  and  in 
mixed  wards.  He  said  "People  with  degrees  in  history  and  political  science  are 
determining  who  should  be  released.  There  is  a  terriflSc  feeling  of  fear  and  in- 
security of  the  professional  staff." 

A  Technician  II,  and  ESH  employe  for  21  years,  confirmed  volunteer  patients 
do  not  have  to  receive  medication. 

She  also  i^aid  a  patient  with  a  broken  arm  refused  to  have  it  cast  and  there  was 
nothing  the  staff  could  do  under  the  Mental  Health  Code.  She  said  the  patient's 
arm  is  now  "funny."  "They  can  beat  us  up  or  do  anything  but  we  can't  force 
medication  on  them  to  calm  them  down  when  they  get  violent.  In  the  mixed 
wards,  men  run  around  with  no  clothes  on.  Men  and  women  get  together  a  lot." 
"New  patients  are  not  having  'suicidal'  marked  on  their  cards  if  that  is  their 
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tendancy.  That  kind  of  marking  prevents  them  from  early  release.  We  have  to 
take  the  time  to  read  their  folders  thoroughly  to  find  out  if  they  are  suicidal. 
"There  are  no  screens  on  the  third  floor  of  my  ward.  Patients  who  are  suicidal 
can  open  the  window  and  jump  out.  "My  team  leader  told  me— and  this  is  true- 
that  if  someone  gives  me  trouble  I  should  let  them  wander  away." 

She  said  a  recent  order  will  reduce  her  ward's  bed  count  by  17  more  patients. 

She  said  there  is  pressure  to  get  patients  out  for  30  day  home  visits.  If  they 
are  out  for  30  days,  they  are  marked  discharged,  she  insists. 

An  Elgin  lawyer  who  has  clients  among  employes  at  Elgin  State  Hospital 
called  to  confirm  that  many  of  the  reported  situations  had  been  told  to  him  by 
his  clients. 

Other  commitments  and  letters  received  by  the  Couner-News  were  : 

Mrs.  Donna  Edelen  of  Arlington  Heights  resigned  as  a  registered  nurse  at 
Elgin  State  Hospital  in  March. 

She  stopped  by  the  Courier-News  office  to  report  the  following : 

"Food  is  wasted  on  the  wards.  The  team  leader  ordered  no  snacks  and  the 
patients  went  from  5  p.m.  until  8  a.m.  without  anything  to  eat. 

"Even  though  he  ordered  no  snacks  for  the  patients,  the  kitchen  continued  to 
deliver  them.  I  saw  whole  pies,  cakes,  even  meats,  thrown  away.  He  never 
cancelled  the  food  because  that  would  have  cut  his  ward  budget." 

She  presented  documentation,  through  inter-hospital  memos  showing  that  on 
Oct.  12,  1974,  she  was  ordered  to  cover  12  shifts  as  the  only  nurse  on  duty  during 
the  night  shift.  When  she  complained,  she  said  in  her  memo  that  she  could  not, 
as  a  professional  person,  cover  12  wards  and  still  be  available  for  emergencies 
and  issue  proper  nursing  coverage.  „   .,       .      r.       ^ 

She  was  told,  in  a  memo,  "You  are  the  only  nurse  on  duty  in  Subregion  9  and 
10  and  Extended  Care  that  date."  . 

She  said  shortly  after  that  there  was  an  effort  to  have  her  hours  changed  in 
what,  she  feels,  was  a  punitive  move. 

Mrs.  Edelen  said,  "I  have  always  been  a  militant  person  and  I  always  spoke 
my  mind,  which  was  not  good  for  me  there." 

She  reported  there  were  4  to  5  staffers  on  the  evening  shift.  They  had  to  do 
maintenance  work  and  serve  meals,  among  other  things. 

"Where  was  there  any  time  to  treat  the  patients?"  queried  Mrs.  Edelen. 

She  also  said : 

"Patients  were  being  discharged  as  rapidly  as  they  came — and  they  were 
coming  back  just  as  rapidly. 

"I've  seen  the  same  patients  discharged  and  come  back  many  times  in  one 
year.  I've  seen  suicidal  and  homicidal  people  grouped  together.  I've  seen  mixed 
wards  with  only  two  female  staffers  in  attendance. 

"I  was  almost  raped  and  have  almost  been  attacked  when  I  was  the  only 
staffer  on  a  male  ward." 

Mrs.  Edelen  said  she  left  because  it  became  obvious  to  her  she  was  "going  to 
be  punished  for  speaking  out  so  much." 


Editor  :  You  may  be  interested  to  know  some  things  about  Elgin  State.  Patients 
in  Behavior  Modification  are  treated  by  hippies  who  rough  up  and  slap  them 
around.  Several  of  those  nurse's  aides  use  marijuana  and  they  don't  hide  the 
fact  from  the  patients — even  giving  it  to  some. 

is  not  only  drunk  on  the  job  he  also  is  a  homosexual  who  thinks  he  is 

helping  out  by  giving  stuff  to  the  patients. 

Also,  you  should  send  someone  to  see  several  buildings  not  just  ones  they 
show  you  as  they  get  the  word  and  clean  up  in  a  hurry.  Patients  aren't  dressed 
decent,  lots  of  guys  don't  have  socks  or  decent  shoes  and  they  let  them  sleep 
together  because  they  will  be  nicer  to  the  aides  who  don't  break  it  up. 

I  hope  you  send  someone  out  and  I  think  if  you  stay  one  hour  in  the  patients' 
commissary — just  sit  there  and  watch  with  both  eyes  open — you'll  get  something 
to  think  about. 

John  F. 


Editer:  I  am  on  Social  Security  pension  and  am  forced  to  live  where  I  do 
now.  I  live  with  some  of  these  poor  people. 

I  will  look  forward  to  your  series. 

I  do  hope  your  staff  gets  the  real  facts  and  not  just  what  the  people  that 
run  the  hotels  and  homes  tell  them. 
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How  they  are  given  one  face  towel  for  two  weeks.  A  roll  of  toilet  paper  for 
two  weeks  or  a  month.  How  some  sit  in  the  lobby  most  of  the  day  half  drunk 
while  others  stay  in  their  rooms  all  day  drunk  and  go  out  at  night  long  enough 
to  get  whiskey  or  wine  for  the  next  day. 

How  some  of  the  women  patients  sit  in  the  taverns  to  pick  up  a  few  dollars 
and  then  spend  the  night  with  another  male  patient  in  the  hotel. 

I  know  these  so  called  homes  cost  the  taxpayers  a  lot  of  money.  But  I  can 
not  see  how  it  has  helped  these  people. 

I  have  not  seen  a  nurse  or  doctor  for  these  people  in  the  two  months  I  have 
been  here.  All  they  can  do  is  watch  TV.  There  is  nothing  else  for  them  to  do. 

There  are  old  people  here  on  Social  Security  and  they  resent  the  fact  that 
they  are  treated  the  same  as  the  people  from  the  Elgin  hospital. 

Please  do  not  use  my  name  or  I  will  be  kicked  out  of  my  room  and  I  can  not 
find  another  due  to  my  health. 

But  all  in  this  letter  can  be  proven.  I  will  look  forward  to  your  articles. 

A.  Douglas,  Hotel  Resident. 

Editor  :  Here  are  some  of  the  way  behaviors  are  handled  at  good  old  ESH — a 
national  disgrace.  I  just  put  in  my  shift  of  8  hours  and  feel  so  guilty  and 
frustrated. 

Patients  receive  cigarettes  from  relatives  and  friends.  It  is  taken  away  and 
given  back  as  rewards  on  the  hour.  Same  applies  if  they  come  back  from  com- 
missary having  paid  with  their  own  money. 

Patients  have  no  shoes,  etc.  Comes  lunch  time  and  he  or  she  is  refused  to  go 
to  the  dining  room  because  of  no  shoes  and  so  goes  without  meals.  Some  are 
diabetic  borderline  but  this  is  never  taken  into  consideration. 

This  is  called  behavior  modification  and  is  supported  by  unqualified  team 
leaders  and  case  workers. 

Bear  in  mind,  all  these  patients  I  mention  are  'way  out'  and  don't  half  the 
time  know  what  we  tell  them  but  according  to  the  system  they  are  ready  for 
discharge. 

This  is  unreal  unless  you  work  here  every  day  to  see  it. 

(The  letter  goes  on  to  list  a  variety  of  ways  the  writer  feels  patients  are 
mistreated. ) 

They  even  have  "Operation  Spring  Cleaning,"  that  is  discharge  to  see  which 
team  leader  gets  the  most  credit  to  his  great  accomplishment. 

(The  writer  charges  an  effort  is  made  to  make  things  "uncomfortable"  for 
the  patient  so  he  will  ask  for  discharge. ) 

I  have  seen  team  leaders  rub  patients'  noses  in  their  urine. 

A  woman  was  put  in  a  rented  room  for  30  days  on  what  they  called  a  home 
visit.  .  .  .  Two  days  later  she  was  picked  up  walking  the  streets  in  a  daze  all  wet 
with  urine  and  BM  and  brought  in  by  the  police.  For  restriction  she  was  ignored 
and  refused  her  meals. 

An  ESH  employe. 

Editor:  (Employes  are  told)  You  play  ball  with  us  or  we  will  find  a  way  to 
replace  you.  .  .  . 

I  am  following  your  articles  about  Odd  Man  Out  and  thank  God  for  people 
like  you. 

(Drugs  are  named)  are  passed  out  by  Mental  Health  Technicians  III.  ...  In 
fact,  everyone  goes  in  the  medicine  cabinet,  anyone  they  can  get  to  cover  the 
aide  station. 

The  clothes  room  is  the  worst  disaster.  Rags,  rags,  rags. 

Our  team  leader  has  to  have  the  clothes  room  to  put  desks  so  they  can  work 
on  discharge  papers.  That  is  the  truth.  .  .  . 

T  work  in  a  very  regressed  ward.  I  often  wish  God  would  come  and  get  them 
all.  They  would  be  better  dead.  They  are  so  helpless. 

Anyone  who  defends  ESH  is  sicker  than  the  patients.  I  am  working  there  and 
I  need  my  .iob. 

(The  writer  charges  patients  are  sleeping  in  their  own  excrement  and  without 
sheets.  She  says  there  is  little  direct  care  on  the  wards  "because  all  the  help 
is  put  to  work  on  discharge.") 

You  can  turn  the  program  right,  left,  the  goal  is  'Discharge.'  Get  them  an  ID 
number  from  welfare,  Social  Security  or  what  have  you.  Get  them  discharged. 
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They  are  voluntary   (patients)   and  once  out  of  ESH  they  are  no  longer  our 
responsibility. 

The  writer  continues  that  on  her  ward  there  are  43  regressed  long  term  patients 
with  a  daytime  staff  of  17  employes.  She  says  that  15  are  "on  desk  work  doing 
research  on  birth  certificates  what  have  you  that  leads  to  placement  or  right 
out  on  the  streets.  There  are  two  for  the  physical  needs  of  the  patient. 

An  ESH  employe. 

Editor:  (The  first  few  paragraphs  of  this  letter  cannot  be  printed  due  to  the 
subject  matter,  which  has  to  do  with  bathroom  problems  at  the  hospital. ) 

Did  you  know  we  have  crabs  in  this  country?  Also  head  lice. 

Say  a  well-behaved  hospital  patient  goes  on  a  home  visit.  They  went  out  to 
eat.  Maybe  took  in  a  movie. 

Have  you  checked  your  bathroom  lately?  As  patients  once  coming  back  from 
downtown  with — you  guessed  it.  Crabs  and  lice. 

(The  rest  of  the  letter  alludes  to  poor  clothing  and  sexual  activity  at  the 
hospital.) 

DoLOEES  Beery, 
Mental  Health  Technician  III. 


The  following  letter  was  written  with  great  difficulty  and  may  be  from  an 
older,  senior  patient. 
Editor  :  C-N  to  explore  mentally  ill. 

To  whom  it  concerns: 

I  am  a  hypertensive  patient  at  Jenks — High  Blood  Pressure.  Am  hoping  for 
another  Building  for  hypertensive  persons  alone.  Jenks  is  like  many  hells  with 
psychotic  and  mental  patients  of  a  variety.  I  have  written  to  Governor  Walker 
about  this  and  to  Modernize  one  of  the  many  old  empty  buildings  and  use  it  for 
a  Hypertensive  Building  Alone. 

Patients  wait  from  7:30  a.m.  till  9  a.m.  for  breakfast.  It  becomes  like  riot 
conditions  at  times. 

Henry  Ziolko. 


Editor  :  I'd  like  to  pass  on  some  reflections  on  your  continuing  series  of  articles 
on  the  Eight  State  Hospital.  Mine  would  be  the  patient  and  family  viewpoint 
as  my  mother  has  been  a  patient  there  in  the  past  and  I  have  been  a  ixatient 
at  another  hospital,  Mercy ville  in  Aurora.  I  am  at  present  seeing  one  of  the 
doctors  at  the  Fox  Valley  Clinic. 

Conditions  at  the  hospital  are  certainly  dismal  and  the  most  they  did  for 
my  mother  was  to  motivate  her  to  regain  a  posture  of  good  mental  health — so 
she  could  escape  from  an  atmosphere  she  found  horrifying. 

Yet  the  articles  seem  to  be  making  the  assumption  that  if  the  staff  'used  the 
right  treatment  they  could  heal  the  patient.  I  believe,  on  the  contrary,  that 
often  mentally  and  emotionally  ill  patients  are  simply  'put  together'  in  an  un- 
balanced way  so  that  under  sufficient  stress  they  have  severe  problems.  Are  you 
aware  of  how  much  psychiatrists  in  private  practice  rely  on  chemotherapy 
(drugs)  ?  This  is  the  kind  of  treatment  I  have  received  for  periods  of  severe 
depression  brought  on  by  exaggerated  guilt  feelings. 

According  to  my  doctor  at  the  clinic,  knowing  what's  wrong  doesn't  generally 
help  the  recovery.  When  pressed  for  an  answer  to  how  I  could  avoid  these 
agonizing  down  periods  another  doctor  simply  said  'accept  yourself  or  try  psy- 
choanalysis at  a  cost  of  about  $50  a  week  over  a  two-year  period  and  this  he 
couldn't  guarantee  would  make  any  difference. 

People  are  very  difficult  to  cure.  Mostly,  it  seems  psychiatry  can  give  some  guid- 
ance and  aid  in  helping  the  patient  to  function  near  normally.  Hopefully  re- 
search will  provide  more  tools  in  the  future. 

Yet,  atmosphere  certainly  can  be  important  in  enabling  the  patient  to  again 
function  normally  even  though  the  built-in  neurosis  is  not  completely  cured. 

With  difficulty  my  family  was  able  to  get  my  mother  admitted  to  the  Madden 
Zone  Center,  a  small  scale  modern  facility  where  the  patient  is  treated  with 
dignity  and  enabled  to  cooperate  in  his  own  recovery. 

(Name  Withheld). 
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Ms.  Haas'  series  of  articles  on  mental  health  facilities  and  methods  was  very 
sad.  Sad,  because  many  of  the  statements  in  the  first  article  and  some  of  the 
statements  in  the  subsequent  articles  were  true.  Sad  also,  because  some  of  the 
statements  in  the  first  article  and  most  of  the  statements  in  the  subsequent 
articles  were  untrue,  and  Ms.  Haas  either  could  not  or  would  not  point  out 
the  difference. 

The  articles  were  sad  because  they  impune  the  reputations  of  dedicated  em- 
ployes at  the  hospital  who  remain  and  try  to  change  the  system  for  the  better 
with  the  means  available.  These  dedicated  employes  should  not  be  confused 
with  the  interviewed  "former  employe"  who  "Quit"  and  "cried  herself  to  sleep 
each  night."  Crying  oneself  to  sleep  is  in  no  way  theraputic  to  the  mentally  ill. 

If  Ms.  Haas  actually  believed  everything  she  wrote,  it  is  sad,  because  she 
did  not  research  her  assignment  well  enough  to  differentiate  between  truth  and 
vindictive  allegations.  If  she  did  not  believe  everything  she  wrote,  it  is  sad, 
because  she  deceived  the  public.  The  only  conceivable  reason  a  journalist  would 
deceive  the  public  is  to  sell  more  newspapers,  and  that  is  very  sad. 

There  are  problems  and  shortcomings  at  the  hospital.  There  are  many  of  them. 
Had  Ms.  Haas  shown  some  restraint  and  some  professionalism,  she  might  have 
done  something  to  relieve  these  problems.  However,  her  zeal  for  annihilation 
through  Smith-Corona  overkill  got  the  best  of  her  and  she  was  reduced  to 
showing  pictures  of  dead  pigeons  (a  black  mark  against  mental  health  that  I, 
for  one,  will  not  soon  forget)  and  comparing  the  hospital  to  Nazi  concentration 
camps.  After  reading  the  articles,  it  is  obvious  that  neither  Ms.  Haas  nor  your 
editorial  staff,  know  a  great  deal  about  Elgin  State  Hospital,  but  it  also  seems 
that  neither  she  nor  they  know  very  much  about  concentration  camps.  For 
example,  the  "revolving  door  policy"  was  not  in  effect,  nor  were  there  "sex 
and  booze  parties"  on  the  grounds.  Forgive  my  fiippancy,  but  the  contradictions 
in  your  articles  are  so  fiagrant,  and  your  bias  so  blatant,  it  is  diflicult  to  take 
them  seriously.  To  compare  Elgin  State  Hospital  to  a  Nazi  concentration  camp, 
and  in  the  next  paragraph  to  say,  "An  exaggeration?"  is  absurd  enough,  but  to 
answer  your  own  inane  question  with  "Perhaps,"  is  absolutely  ludicrous. 

The  shody  technique  of  interviewing  terminated  and  demoted  former  employ- 
ees, notwithstanding,  Ms.  Haas  deserves  some  credit.  She  received  a  week  full  of 
bylined  articles  and  at  least  two  paychecks.  Most  people  with  her  ability  and 
sensitivity  rob  gas  stations  for  a  living. 

An  exaggeration?  Perhaps. 

Tom  Costello, 
E8H  caseworker. 

Editor's  note:  The  reference  to  a  concentration  camp  was  not  made  in  any 
of  the  articles  written  by  Ms.  Haas.  The  commentary  was  made  in  a  Courier- 
News  editorial. 

(The  following  letter  arrived   anonymously   at  the   Daily   Courier-News.   It 
was  distributed  to  Elgin  State  Hospital  personnel  on  Wednesday,  April  9,  ac- 
cording to  its  date.) 
Dear  fellow  employe: 

I  have  received  many  comments  from  employes  regarding  the  series  on  mental 
health  and  Elgin  State  Hospital  appearing  this  week  in  the  Elgin  Daily  Courier- 
News.  They  have  expressed  a  great  amount  of  anxiety  and  anger  and  believe 
that  the  newspaper  was  not  fully  informed  of  the  total  mental  health  operation. 
Several  of  the  articles  were  inaccurate  and  infrequent  problems  and  situations 
were  developed  into  major  proportions. 

All  of  us  who  work  in  the  Department  know  of  the  considerable  progress  which 
has  been  made  in  the  past  few  years,  but  as  yet  no  mention  has  been  made  of 
this  in  the  series. 

The  use  of  the  word  "inferior"  in  describing  Elgin  State  Hospital  employees 
has  brought  the  most  angry  comments.  In  my  opinion  this  is  totally  inaccurate 
and  not  correct.  I  have  stated  previously  and  state  again  now,  that  employees  of 
Elgin  State  Hospital  have  done  an  excellent  job  which  much  of  the  public 
would  refuse  to  do.  I  have  talked  to  Bud  Legg,  our  personnel  officer,  and  he 
assures  me  that  he  did  not  make  that  negative  statement.  He  also  feels  that 
Elgin  has  an  exceptionally  good  staff.  He  was  attempting  to  draw  some  com- 
parisons of  difficulty  in  recruiting  and  retaining  employees  in  the  Elgin  area 
versus  the  comparative  ease  in  hiring  and  retaining  employes  in  Southern  Il- 
linois facilities.  It  is  regrettable  and  unfortunate  that  the  term  inferior  was 
used  as  a  headline  when  it  was  not  stated  by  Mr.  Legg. 

May  I  close  this  brief  letter  by  again  repeating  my  total  support  of  Elgin  State 
Hospital  employes  and  the  fine  job  each  of  you  is  doing.  I  trust  that  we  will 
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overcome  our  current  problem  and  continue  to  improve  our  level  of  patient  care. 
Many  thanks  to  each  of  you. 

Robert  J.  Mackie, 
E8H  Superintendent. 

Sir  :  The  following  is  a  medical  history  and  brief  summary  of  my  stays  in  men- 
tal institutions.  If  you  feel  it  could  be  helpful  in  your  series  on  mental  illness,  you 
have  my  permission  to  use  it : 

1.  Fox  Valley  Mental  Health  Clinic,  Elgin,  1961  and  1962,  diagnosis— schizo- 
phrenia with  paranoid  overtones. 

2.  Cook  County  Psychiatric  Hospital,  Chicago.  Committed  by  order  of  Cook 
County  Circuit  Court  on  testimony  involving  schizophrenia  and  alcohol  addiction 
made  by  psychiatrists  and  medical  doctors,  1961. 

3.  Elgin  State  Hospital,  Committed  by  order  of  Kane  County  Judge  on  testimony 
made  by  psychiatrists  and  medical  doctors,  involving  schizophrenia  and  alcohol 
addiction,  1962. 

4.  Mercyville  Institute  of  Mental  Health,  Aurora.  Diagnosis,  Sociopath ;  prog- 
nosis: Unless  the  patient  is  given  prolonged  treatment  and  care  (voluntary  com- 
mitment) his  ultimate  fate  will  be  life  in  prison  or  death  by  police  or  other 
intervention.  1965. 

5.  Janet  Wattles  Mental  Health  Clinic,  Rockford.  Diagnosis:  Schizophrenia 
latent  type  and  alcohol  addiction,  1970. 

6.  Elgin  State  Hospital.  Committed  by  order  of  Kane  County  Judge  on  testi- 
mony by  medical  doctors  and  a  psychiatrist  involving  schizophrenia  and  alcohol 
addiction.  Prognosis :  Good  for  remission  but  guarded  for  the  future.  Released  on 
Aug.  14,  1970.  The  psychiatrist's  testimony,  a  written  report,  was  not  tendered  to 
the  court  until  after  I  was  discharged,  probably  because  of  some  error.  The  report 
stated  that  I  was  suffering  from  schizophrenia  and  should  be  hospitalized  for  the 
safety  of  the  community  and  for  my  own  safety. 

7.  Two  months  after  my  discharge  from  Elgin  State  Hospital,  I  was  arrested 
for  killing  a  man. 

8.  I  was  tried,  convicted  and  sentenced  to  25  to  50  years  for  murder  in  the  18th 
Judicial  Circuit,  Wheaton. 

9.  I  never  received  a  sanity  hearing  to  determine  whether  or  not  I  was  com- 
petent to  stand  trial  or  any  psychiatric  evaluations. 

10.  I  just  got  through  appealing  to  the  18th  Judicial  Circuit,  Wheaton,  on  the 
grounds  that  I  wasn't  competent  to  stand  trial  and  the  Chief  Justice,  Judge  Alfred 
Woodward,  after  hearing  all  the  testimony  and  reading  all  of  the  psychiatric 
reports,  denied  my  appeal  ...  I  am  now  appealing  to  the  Apellate  Court,  Second 
District,  and  it  will  be  interesting  to  find  out  if  the  Appellate  Court  feels  that 
insane  defendants  can  stand  trial. 

What  is  so  seriously  wrong  with  this  aim  by  prosecutor  and  judges  to  punish 
mentally  ill  defendants  is  that  most  inmates  don't  have  long  sentences  like  mine 
and  when  their  time  is  up  they  will  be  released.  I'm  not  saying  that  all  inmates 
are  mentally  ill  but  there  are  some  who  really  don't  belong  here  and  when  they 
are  released  God  help  society  because  some  are  still  mentally  ill  and  dangerous. 

Robert  Lee 
Stateville  Prison,  Joliet. 

Prepared  with  inmate  assistance 


Sir  :  You  might  call  this  an  immediate  reaction  to  your  front  page  article  in 
last  night's  Daily  Courier-News ! !  We,  in  the  Health  Care  Field,  especially  long 
term  care,  find  it  difficult  enough  to  inform  and  educate  the  general  public  on 
behalf  of  long  term  care. 

Your  feature  article  of  last  night  may  have  merit  in  regard  to  some  sheltered 
care  and-or  nursing  homes,  but  I  invite  anyone  to  visit  our  sheltered  care  home 
at  meal  time  or  any  other  time ;  visiting  hours  are  open  from  9  a.m.  to  8  p.m. 
and  our  meals  are  7  :30  a.m.,  12  noon  and  5 :30  p.m. 

Our  residents  do  not  suffer  from  malnutrition ! ! 

Our  staff  is  not  of  a  very  low  level  and  of  minimum  wage  ! ! 

We  do  offer  stimulus  within  the  facility  and  from  within  the  hearts  of  our 
staff ! ! 

Your  article  might  be  categorized  as  slanderous ! ! 
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We  invite  you  to  do  a  front  page  feature  article  on  our  home !  Feel  free  to 
interview  our  residents,  families,  staff,  take  pictures  ...  In  fact  I  encourage 
you  to  do  so  that  the  general  public  may  see  the  other  side  of  the  picture ! ! 
Sincerely, 

Nancy  J.  Kebbee,  R.N., 
Administraior,  Apostolic  Christian  Besthaven,  Elgin. 


Sir :  The  homework  that  has  gone  into  your  series  on  mental  health  is  particu- 
larly appreciated  by  this  legislator.  I  have  been  specializing  in  fields  other  than 
mental  health  and  will  value  highly  your  series  .  .  . 

John  E.  Gbotbeeg, 
State  Representative. 

Editob  :  After  suffering  through  a  week  of  vicious,  bias  reporting  by  Ms.  Haas 
concerning  Elgin  State  Hospital,  I  was  assailed  by  an  editorial  that  compares 
the  Elgin  State  Hospital  to  a  World  War  II  German  concentration  camp  and 
accuses  the  hospital  staff  of  being  heartless  and  inept,  almost.  As  an  Elgin  State 
Hospital  employe  with  access  to  the  truth  behind  the  distorted  reports  and  as  a 
former  Elgin  and  South  Elgin  resident,  I  was  appalled  at  the  misinformation  and 
misrepresentation  presented  in  this  series. 

I  feel  I  can  no  longer  subscribe  to  your  paper.  Anyone  who  would  print  the  dis- 
tortions I  saw  last  week,  quoting  out  of  context  and  reporting  as  current  truth 
statements  about  hospitals  conditions  made  by  a  nurse  who  resigned  in  1972,  a 
psychologist  who  left  in  1969  and  worst  of  all  the  wife  of  an  ex-Elgin  State 
Hospital  worst  of  all  the  wife  of  an  ex-Elgin  State  Hospital  employee,  could 
hardly  be  trusted  to  print  the  honest  news.  Therefore,  please  cancel  my  sub- 
scription immediately ! 

Carl  M.  Aschenbrenneb. 


Editob:  Please  notice  article  enclosed  (which  discusses  how  teens  and  other 
groups  are  using  abandoned  mental  health  buildings  in  other  states.) 

Could  not  something  be  done  similar  at  the  state  hospital  for  senior  citizens, 
retarded  and  foster  children? 

So  many  buildings  they  have — and  housing  is  not  so  plentiful. 

Your  articles  are  fine.  I  live  near  Lowrie  School  and  the  patients  hang  around 
there  too.  I  reported  it  to  police  once  when  a  man  urinated  on  my  lawn. 

Mrs.  Heebebt  Babtloff. 

Sib  :  Being  a  subscriber  to  your  daily  paper,  I  looked  with  some  anticipation 
for  the  articles  in  mental  health  that  would  appear  in  your  paper.  It  is  always 
helpful  to  receive  some  constructive  criticism. 

After  finishing  reading  the  third  article,  I  was  disappointed  and  angry  by  some 
of  the  facts  that  I  read.  I  took  it  for  granted  that  your  reporter  had  done  some 
thorough  investigating  before  writing  her  articles,  making  sure  that  the  data  she 
had  was  correct.  A  comment  in  the  reporter's  article  stated  that  there  were  80 
empty  beds  in  the  Medical  Building.  According  to  our  records,  there  has  never 
been  80  empty  beds  in  the  Medical  Building.  One  thing  our  staff  does  is  to  make 
sure  that  we  make  the  maximum  use  of  available  space  and  make  the  physical 
environment  as  comfortable  as  possible.  It  is  not  uncommon  for  our  staff  to  buy 
paint  and  contact  paper  with  their  own  financial  resources  to  make  the  environ- 
ment more  attractive. 

Rather  than  go  on  and  seem  defensive,  I  would  suggest  that  the  same  reporter 
join  one  of  our  teams  for  a  week,  get  to  know  them,  see  what  they  are  doing,  see 
how  decisions  are  made,  our  plans,  and  especially  the  concern  our  staff  has  for 
the  patients  they  serve. 

We  would  like  to  become  a  more  integral  part  of  the  Elgin  community. 

MuNN  MacLachlan,  RN, 
Medical  and  Gerontological  Service  Program  Director. 

(Editor's  Note:  The  figure  of  80  empty  beds  empty  on  a  daily  average  was 
quoted  by  the  physician  in  charge  of  Medical-Surgical  who  has  since  left  the 
staff.) 
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DEPARTMENT   OF    HOSPITALS   AND    INSTITUTIONS 
425  Old  Santa   Fe  Trail 
Santa  Fe,  New  Mexico     87503 


DHI  Rule  1-74 


September  12,  1974 


HANDBOOK  ON  PROCEDURES 

FOR 

TMENTS  TO  STATE  INSTITUTIONS 


PREFACE:  In  order  to  comply  with  both  the  letter  and  spirit  of  the 

constitutional,  statutory  and  clinical  requirements  entailed 
in  admitting  the  mentally  ill  for  hospital  care,  the  Department 
of  Hospitals  and  Institutions  feels  it  is  necessary  to  promul- 
gate the  following  guidelines  or  interpretations. 

Every  proposed  patient  brought  to  a  state  institution  must  come 
in  full  compliance  with  some  set  of  statutory  requirements. 


I.   VOLUNTARY  ADMISSIONS 


STATUTE : 


34-2-2.      Authority   to    receive   voluntary   patients. -- 
The   head  of   a   private   hospital   may,    and   the   head   of   a 
public   hospital,    subject    (except    in   case  of  medical 
emergency)    to    the    availability   of    suitable    accomodations, 
shall    admit   for   observation,    diagnosis,    care,    and   treat- 
ment   any    individual   who    is   mentally    ill    or   has    symptoms 
of  mental    illness    and  who,    being    sixteen    [16]    years    of 
age   or   over,    applies    therefor,    and    any    individual    under 
sixteen    [16]    years    of   age  who    is   mentally    ill   or   has 
symptoms   of  mental   illness,    if   his   parent   or   legal   guard- 
ian  applies    therefor    in   his    behalf. 


INTERPRETATION: 


A.     The  preferred  form  of  admission  is  voluntary.      (See  specimen 
form  attached,  Exhibit  A)     This  requires: 

1.     the  consent  in  writing  of  the  proposed  patient  if  he  is 
competent  (mentally  ill   does  not  necessarily  mean 
incompetent),  or 
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2.  the  consent  in  writing  by  the  legal  (court  appointed)  guard- 
ian of  Hs  person,  if  there  is  one  (A  guardian's  consent  must 
be  accompanied  by  certified  copy  of  his  letters  of  guardian- 
ship), or 

3.  consent  in  writing  of  the  parent  of  a  minor  under  16. 

a.  If  the  parents  are  living  together,  consent  of  either 
one  is  sufficient,  unless  the  other  has  given  notice 
of  specific  refusal. 

b.  If  the  parents  are  divorced  or  separated,  the  parent 
having  care  and  custody  is  the  one  who  can  consent. 

c.  For  an  illegitimate  minor,  consent  of  the  mother  is 
sufficient. 

d.  Adoptive  parents  take  the  place  of,  and  are  considered 
the  same  as  natural  parents. 

B.  Voluntary  admissions  will  be  accepted  by  the  hospital  if: 

1.  The  patient  is  in  need  of  hospital  treatment. 

2.  The  hospital  can  provide  the  treatment  needed. 

3.  Admission  is  not  medically  contraindicated. 

4.  The  patient  is  considered  legally  competent  to  admit  himself, 
or  if  not  so  competent,  his  legal  guardian,  or  his  parent  if 
he  is  under  16,  give  written  consent. 

C.  Voluntary  admission  to  State  Hospital  as  a  means  of  avoiding 
social  responsibility  for  one's  behavior  is  therapeutically 
destructive.'  Should  psychiatric  treatment  needs  indicate 
hospital  admission,  the  Department  strongly  recommends  that  any 
existing  involvement  within  the  Criminal  Justice  System  should 
be  held  open;  voluntary  admission  should  not  become  a  means  of 
beating  a  criminal,  charge. 


STATUTE : 


II.   INVOLUNTARY  COMMITMENT 


34-2-5.   Mental  health  care  upon  court  order — Judicial 
procedure. — A.   Proceedings  for  the  involuntary  referral 
of  an  individual  by  the  court  for  mental  health  care  under 
this  section  may  be  commenced  by  the  filing  of  a  written 
application  with  the  district  court  by  a  friend,  relative, 
spouse: or  guardian  of  the  individual,  or  by  a  licensed 
physician,  a  health  or  public  welfare  officer  or  the  head 
of  any  public  or  private  institution  in  which  such  individ- 
ual may  be.   Any  such  application  shall  be  accompanied  by 
a  certificate  of  a  licensed  physician  that  he  has  examined 
the  individual  and  is  of  the  opinion  that  he  is  mentally 
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ill  and  should  be  involuntarily  referred  for  mental 
health  care  or  a  written  statement  by  the  applicant 
that  the  individual  has  refused  to  submit  to  an 
examination  by  a  licensed  physician. 

B.  Upon  receipt  of  an  application  the  court  shall 
give  notice  thereof  to  the  proposed  patient,  to  his 
legal  guardian,  if  any,  and  to  his  spouse,  parents  and 
nearest  known  other  relative  or  friend.   If,  however, 
the  court  has  reason  to  believe  that  notice  would  be 
likely  to  be  injurious  to  the  proposed  patient,  notice 
to  him  may  be  omitted. 

C.  As  soon  as  practicable  after  notice  of  the  com- 
mencement of  proceedings  is  given  or  it  is  determined 
that  notice  should  be  omitted,  the  court  shall  appoint 
one  [1]  or  more  licensed  physicians  to  examine  the 
proposed  patient  and  report  to  the  court  his  findings 
as  to  the  mental  condition  of  the  proposed  patient  and 
his  need  for  custody,  care  or  treatment  in  a  mental 
hospital  or  mental  health  facility,  or  is  in  need  of  any 
alternative  course  of  mental  health  care. 

D.  The  examination  shall  be  held  at  a  hospital  or 
other  medical  facility,  at  the  home  of  the  proposed 
patient  or  at  any  other  suitable  place  not  likely  to  have 
a  harmful  effect  on  his  health.   A  proposed  patient  to 
whom  notice  of  the  commencement  of  proceedings  has  been 
omitted  shall  not  be  required  to  submit  to  an  examination 
against  his  will,  and  on  the  report  of  the  licensed 
physician  or  physicians  of  refusal  to  submit  to  an  exam- 
ination the  court  shall  give  notice  to  the  proposed  patient 
as  provided  under  subsection  B  of  this  section  and  order 
him  to  submit  to  an  examination. 

E.  If  the  report  or  reports  of  the  licensed  physician 
or  physicians  is  or  are  to  the  effect  that  the  proposed 
patient  is  not  mentally  ill,  the  court  may  without  taking 
any  further  action  terminate  the  proceedings  and  dismiss 
the  application;  otherwise,  it  shall  forthwith  fix  a  date 
for,  and  give  notice  of,  a  hearing  to  be  held  not  less 
than  five  [5]  nor  more  than  fifteen  [15]  days  from  receipt 
of  the  report.   However,  the  minimum  five  [5] -day  period 
may  be  waived  by  the  court  with  the  consent  of  the  proposed 
patient's  employed  or  appointed  counsel  and  upon  the 
receipt  of  testimony  or  an  affidavit  from  the  examining 
physician  that  immediate  hearing  is  in  the  best  interest, 
or  for  the  welfare  of  the  proposed  patient.   If  the  report 
or  reports  of  the  licensed  physician  or  physicians  is  to 
the  effect  that  the  proposed  patient  is  mentally  ill  and 

is  likely  to  injure  himself  or  others  or  is  in  need  of 
custody,  care  or  treatment,  the  court,  in  any  community 
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that  has  a  community  mental  health  center  or  a  similar 
facility,  shall  proceed  as  follows:   the  court  shall 
then  refer  the  proposed  patient  for  examination  by  the 
community  mental  health  center  and  for  a  report  there- 
from to  the  court  on  the  appropriateness  of  community 
based  care  for  the  patient. 

F.  The  proposed  patient,  the  applicant  ajid  all  other 
persons  to  whom  notice  is  required  to  be  given  shall  be 
afforded  an  opportunity  to  appear  at  the  hearing,  to 
testify  and  to  present  and  cross-examine  witnesses,  and 
the  court  may  in  its  discretion  receive  the  testimony  of 
any  other  person.   The  proposed  patient  shall  not  be  re- 
quired to  be  present,  and  all  persons  not  necessary  for 
the  conduct  of  the  proceedings  shall  be  excluded,  except 

as  the  court  may  admit  persons  having  a  legitimate  interest 
in  the  proceedings.   The  hearings  shall  be  conducted  in  as 
informal  a  manner  as  may  be  consistent  with  the  orderly 
procedure  and  in  a  physical  setting  not  likely  to  have  a 
harmful  effect  on  the  mental  health  of  the  proposed  patient. 
The  court  shall  receive  all  relevant  and  material  evidence 
which  may  be  offered  and  shall  not  be  bound  by  the  rules 
of  evidence.   An  opportunity  to  be  represented  by  counsel 
shall  be  afforded  to  every  proposed  patient,  and  if  neither 
he  nor  others  provide  counsel,  the  court  shall  appoint 
counsel. 

G.  If,  upon  completion  of  the  hearing  and  consideration 
of  the  record,  the  court  finds  that  the  proposed  patient: 

(1)  is  mentally  ill;  and 

(2)  (a)  because  of  his  illness  is  likely  to  injure  him- 
self or  others  if  allowed  to  remain  at  liberty;  or 

(b)  is  in  need  of  custody,  care  or  treatment  in  a  mental 
hospital  or  mental  health  facility,  or  is  in  need  of  any 
alternative  course  of  mental  health  care;  and 

(3)  because  of  his  illness,  lacks  sufficient  insight  or 
capacity  to  m.ake  responsible  decisions  with  respect  to  his 
custody,  care  or  treatment,  it  may  order  his  hospitalization 
or  involuntary  referral  to  a  mental  health  facility  for  an 
indeterminate  period,  or  for  a  temporary  observational 
period  not  exceeding  six  [6]  months;  or  order  any  alterna- 
tive course  of  treatment  which  the  court  believes  will  be 

in  the  best  interests  of  the  person  or  of  the  public; 
otherwise  it  shall  dismiss  the  proceedings. 

H.   The  order  of  involuntary  referral  for  mental  health 
care  shall  state  whether  it  is  for  an  indeterminate  or  for 
a  temporary  period  and,  if  for  a  temporary  period,  then  for 
how  long.   Unless  otherwise  directed  by  the  court,  it  shall 
be  the  responsibility  of  the  district  health  officer  to 
assure  the  carrying  out  of  the  order  within  the  period  the 
court  shall  specify. 
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I.   The  court  may  appoint  a  special  commissioner  to 
assist  in  the  conduct  of  proceedings  provided  for  in  this 
section.   In  any  case  in  which  the  court  refers  an  appli- 
cation to  the  commissioner,  the  commissioner  shall  promptly 
cause  the  proposed  patient  to  be  examined  and  on  the  basis 
thereof  shall  either  recommend  dismissal  of  the  application 
or  hold  a  hearing  as  provided  in  this  section  and  make  rec^ 
ommendations  to  the  court  regarding  the  hospitalization  of 
the  proposed  patient  or  the  involuntary  referral  of  the 
proposed  patient  to  a  mental  health  facility  or  any  alter- 
native course  of  treatment  which  he  believes  will  be  in  the 
best  interests  of  the  person  or  of  the  public. 

J.   The  head  of  a  private  hospital  or  private  mental 
health  facility  may,  and  the  head  of  a  public  hospital  or 
public  mental  health  facility,  subject  ,  except  in  case  of 
medical  emergency,  to  the  availability  of  suitable  accom- 
modations, shall,  receive  therein  for  observation^  diagnosis, 
care  and  treatment  any  individual  ordered  to  such  an  insti- 
tution by  the  court  under  this  section. 

K.   The  court  may  at  any  subsequent  time,  on  the  basis 
of  report  by  the  head  of  the  hospital,  mental  health 
facility  or  institution  supervising  any  alternative  course 
of  treatment  of  the  person  and  any  further  inquiry  it  may 
deem  appropriate,  modify  its  order  to  require  any  other 
disposition  provided  for  in  this  section  or  order  discharge 
of  the  patient. 

L.   The  district  attorneys  of  the  various  districts, 
upon  the  request  of  the  district  court,  shall  aid  the  court 
in  the  proceedings  herein. 


INTERPRETATION: 


For  involuntary  commitment,  pursuant  to  34-2-5,  the  patient  must 
be  accompanied  by  a  copy  of  court  order,  the  copy  bearing  either 
a  court  clerk's  certification  or  a  filing  stamp  by  the  court  clerk 
and  indicating  that  it  was  executed  and  entered  by  the  district 
judge.  For  a  suggested  set  of  commitment  forms,  see  Exhibit  B. 

(5-22-75) 

1.  Persons  sent  to  the  hospital  on  court  order  will  be  admitted 
promptly,  subject  to  the  availability  of  suitable  accomodations. 

a.  To  facilitate  treatment,  it  is  requested  that  as  much 
clinical  information  as  possible  be  presented  with  the 
patient. 

b.  The  following  are  recommended,  in  addition  to  the  above; 
1)  A  telephone  call  before  sending  the  proposed  patient. 
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2)  A  written  statement  describing  in  as  much  detail  as 
reasonable  the  patient's  problems  and  their  background, 

3)  A  list  of  persons  who  may  be  called  for  additional 
information. 

2.  In  situations  where  the  court  proceedings  contain  questionable 
irregularities,  admission  of  the  patient  may  be  delayed  pend- 
ing consultation  between  the  Department's  legal  counsel  and 
the  originator  of  the  court  proceedings. 

3.  In  cases  where  the  Court  orders  an  admission  that  the  hospital 
staff  finds  to  be  medically  contraindicated,  admission  of  the 
patient  may  be  delayed  pending  clarification. 

B.  PLEASE  NOTE:  The  Department  believes  that  the  authority  in  34-2-5 
to  omit  notice  to  the  proposed  patient  is  unconstitutional;  no 
proceeding  should  be  considered  valid  where  notice  to  the  proposed 
patient  has  been  omitted.  The  Department  believes  also  that  the 
protection  of  the  Bills  of  Rights  of  the  United  States  and  New 
Mexico  Constitutions  extends  to  persons  involved  in  commitment 
proceedings. 


Ill,   EMERGENCY  ADMISSIONS 


STATUTE ; 


34-2-18.   Involuntary  referral  for  mental  health  care 
on  medical  certification — Emergency  procedure — Detention 
pending  judicial  determination. — A.   The  superintendent 
or  admitting  physician  of  a  hospital  or  mental  health 
facility  may  admit  an  individual  upon: 

(1)  the  sworn  application,  signed  by  any  health  or  law 
enforcement  officer,  officer  of  any  charitable  institution, 
legal  guardian,  spouse  or  relative  stating  his  belief  that 
the  individual  appears  to  be  mentally  ill  and  because  of 
his  illness  is  likely  to  cause  injury  to  himself  or  others 
if  not  immediately  taken  into  appropriate  custody,  the 
grounds  for  such  belief,  and  the  names  and  addresses  of 

the  individual's  legal  guardian,  spouse  or  nearest  relative, 
if  known;  and 

(2)  a  certification  by  at  least  one  [1]  licensed 
physician  that  he  has  examined  the  individual  and  is  of  the 
opinion  that  the  individual  is  mentally  ill  and,  because  of 
his  illness,  is  likely  to  injure  himself  or  others  if  not 
immediately  taken  into  appropriate  custody.   An  individual 
with  respect  to  which  such  a  certificate  has  been  issued 
may  not  be  admitted  on  the  basis  thereof  at  any  time  after 
expiration  of  three  [3]  days  after  the  date  of  examination 
by  the  licensed  physician. 
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B.  Such  certification  shall  authorize  any  health  or 
law  enforcement  officer  to  take  the  individual  into 
custody  and  transport  him  immediately^ to  the  nearest 
hospital  or  mental  health  facility  that  has  the  approval 
of  the  state  department  of  public  health  as  a  suitable 
facility  for  the  custody  and  care  of  such  patients  and 
which  will  admit  the  individual.   A  patient  so  admitted 
shall  have  the  right  to  communicate  with  his  legal  guardian, 
spouse,  a  relative  or  any  attorney  at  law  at  any  reasonable 
time.   It  is  the  duty  of  the  superintendent  or  admitting 
physician  of  the  hospital  or  mental  healt-h  facility  to 
notify  immediately  the  individual's  legal  guardian,  spouse 
or  nearest  relative,  if  knov/n,  other  than  the  signer  of 

the  application,  of  the  condition  and  whereabouts  of  the 
individual  concerned. 

C.  Whenever  a  patient  has  been  admitted  pursuant  to 
this  section,  he  shall  be  examined  by  a  physician  on  the 
staff  of  the  hospital  or  mental  health  facility  as  soon  as 
practicable  and  in  all  events  within  twenty-four  [24]  hours 
after  admission. 

D.  After  being  examined  by  a  staff  physician  the  patient 
shall  be  released  immediately  unless  the  examining  physician 
finds  and  certifies  that  based  on  his  examination  he  believes 
the  individual  is  suffering  from  a  mental  illness  and  that 

he  is  likely  to  injure  himself  or  others  because  of  such 
illness  unless  provided  with  appropriate  care  and  custody. 
Such  certification,  along  with  the  application  and  certi- 
fication for  admission  shall  be  maintained  with  the  perm- 
anent records  of  the  hospital  or  mental  health  facility. 

E.  Whenever  a  patient  has  not  been  released  from  a 
hospital  or  mental  health  facility  under  the  provisions  of 
subsection  D  of  this  section,  the  superintendent  or  admit- 
ting physician  of  the  hospital  or  mental  health  facility 
shall,  upon  completion  of  the  examination,  make  a  report 
of  the  findings  to  the  district  court  of  the  county  in 
which  the  patient  was  found  and  to  the  patient's  legal 
guardian,  spouse  or  nearest  relative,  if  known. 

F.  Every  patient  involuntarily  referred  for  mental 
health  care  under  this  section  shall  be  released  from  the 
hospital  or  mental  health  facility  within  five  [5]  days 
after  his  admission  unless  the  superintendent  or  admitting 
physician  of  the  hospital  or  mental  health  facility  com- 
mences or  causes  to  be  commenced  proceedings  for  judicial 
determination  pursuant  to  section  34-2-5  NMSA  1953. 

G.  Notwithstanding  any  other  provisions  of  sections 
34-2-1  through  34-2-25  NMSA  1953  no  patient  with  respect 
to  whom  proceedings  for  involuntary  referral  for  mental 
health  care  have  been  commenced  shall  be  released  or 
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discharged  during   the   pendency   of   such  proceedings   unless 
ordered   by   the   court   upon   its   own  motion  or   upon  the   ap- 
plication  of   any    interested   party. 

H.      All   persons,    certificates,    applications,    records 
and    reports    involved    in   emergency   involuntary   referral 
for  mental   health  care   under   this   section   are   subject   to 
all   applicable   provisions   of   sections    34-2-1   through 
34-2-25    NMSA    1953. 


INTERPRETATION: 


A.  This  is  the  least  desirable  form  of  admission,  to  be  used  only 
where  the  statutory  conditions,  one  of  which  is  the  existence 

of  a  true  emergency,  are  present.     True  psychiatric  (involuntary) 
emergency  cases  will   be  accepted  by  the  hospital   for  evaluation 
provided  documents  satisfying  the  following  statutory  require- 
ments are  presented    with  the  proposed  patient: 

1.  A  signed  and  sworn  application  by  one  of  the  individuals 
listed  in  the  law.     (34-2-18A1) 

2.  A  certificate  of  at  least  one  licensed  physician  who  has 
examined  the  patient  within  the  last  three  days  as  provided 
by  law.      (34-2-18A2) 

Patients  presented  to  State  Hospital  without  these  documents 
cannot  be  considered  for  admission. 

B.  If  such  statutory  requirements  are  met,  a  New  Mexico  State 
Hospital   physician  and  New  Mexico  State  Hospital   staff  will   be 
called  upon  to  evaluate  the  patient. 

1.  These  must  be, true  psychiatric  emergencies  defined  as 
follows: 

a.  Mental  illness  must  be  present. 

b.  The  patient  must  be  likely  because  of  his  illness  to 
injure  himself  or  others  if  not  immediately  taken  into 
appropriate  custody. 

2.  A  proposed  patient  who  meets  the  above  clinical  criteria 
will   be  admitted  under  provisions  of  34-2-18.     In  order  to 
insure  the  most  complete  examination  possible  the  following 
is  recommended: 

a.  A  prior  telephone  call  about  the  case. 

b.  As  much  information  in  writing  about  the  case  as  possible, 
furnished  with  the  patient  at  the  time  of  admission. 


1068 


c.  That  the  hospital  staff  be  given  an  opportunity  to 
contact  by  telephone  individuals  who  are  aware  of 
the  case,  such  names  and  phone  numbers  having  been 
brought  with  the  patient. 

A  proposed  patient  who  fails  to  meet  the  required  clinical 
criteria  will  be  returned  to  his  community  by  the  trans- 
porting escort  for  further  action  as  the  community  deems 
suitable. 

IV.  children's  psychiatric  unit 


STATUTE : 


13-14-4.   Children's  court  established  as  division  of 
district  court — Optional  family  court  division  authorized. 
— A.   There  is  established  in  the  district  court  for  each 
county  a  division  to  be  known  as  the  children's  court. 
The  district  court  of  each  judicial  district  shall  desig- 
nate one  or  more  district  judges  to  sit  as  judge  of  the 
children's  court. 

13-14-9.   Jurisdiction  of  the  court. — A.   The  court  has 
exclusive  original  jurisdiction  of  all  proceedings  under 
the  Children's  Code  [13-14-1  to  13-14-45]  in  which  a  child 
is  alleged  to  be: 

(1)  a  delinquent  child;  or 

(2)  for  the  adoption  of  a  minor;  or 

(3)  a  neglected  child. 

B.   The  court  has  exclusive  original  jurisdiction  of 
the  following  proceedings  under  other  laws  which  will  be 
controlled  by  the  provisions  of  the  other  laws  without 
regard  to  provisions  of  the  Children's  Code: 

(1)  for  the  termination  of  parental  rights; 

(2)  .  for  the  adoption  of  a  minor; 

(3)  under  the  Interstate  Compact  on  Juveniles; 

(4)  under  the  Interstate  Compact  on  the  Placement  of 
Children; 

(5)  to  determine  the  custody  of,  or  to  appoint  a  cus- 
todian or  a  guardian  for  a  minor; 

(6)  for  the  commitment  of  a  mentally  retarded  or  mentally 
ill  minor;  and 

(7)  to  authorize  the  marriage  of  a  minor  who  does  not 
have  a  parent  or  guardian  reasonably  available  within  this 
state,  or  when  a  parent  or  guardian  refuses  to  consent, 
when  the  law  requires  consent  to  the  marriage  by  a  parent 
or  guardian. 
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INTERPRETATION: 

It  appears  that  the  Children's  Court  division  of  the  District 
Court  has  jurisdiction  of  the  commitment  as  mentally  ill  of 
children  alleged  to  be  delinquent  or  neglected.  Otherwise, 
the  procedure  is  governed  by  the  general  commitment  statutes. 

•   V.   LOS  LUNAS  HOSPITAL  AND  TRAINING  SCHOOL 

VOLUNTARY  ADMISSIONS 
STATUTE : 

34-3-10.   Mentally  defective  persons — Voluntary 
admission  to  institution — Payment  of  costs  of  main- 
taining patients, — A.   To  the  extent  that  accomodations 
are  available,  the  governing  authority  of  the  Los  Lunas 
Hospital  and  Training  School  shall  admit  to  the  insti- 
tution mentally  defective  persons  voluntarily  admitted 
to  the  institution  by  their  parents,  guardians  or  other 
persons  having  custody  and  control. 

B.   The  governing  authority  shall  inquire  as  to  the 
financial  capability  of  the  mentally  defective  person's 
parents,  guardians  or  other  persons  having  custody  of 
a  voluntarily  admitted  patient,  and  may,  by  prescribing 
rules  and  regulations,  require  nonindigent  parents, 
guardians  or  other  persons  having  custody  to  make  reason- 
able contributions  toward  the  support  and  maintenance 
of  the  mentally  defective  person  they  have  voluntarily 
admitted;  Provided,  however,  that  such  contributions 
shall  be  based  on  ability  to  pay. 

34-3-11.   Application — Form — Signature. — Application 
for  the  voluntary  admission  of  a  mentally  defective 
person  to  the  Los  Lunas  Hospital  and  Training  School 
shall  be  made  to  the  governing  authority  by  petition 
and  affidavit,  in  form  prescribed  by  the  governing 
authority,  signed  by  both  natural  parents  of  the  person, 
by  the  surviving  natural  parent,  or  by  the  guardian  or 
other  person  having  custody  or  control. 

34-3-12.   Examination  and  certification  by  evalua- 
tion board. — Every  mentally  defective  person  to  be 
admitted  voluntarily  to  the  institution  shall,  as  soon 
as  practicable  after  the  receipt  of  application  by 
petition  and  affidavit,  be  examined  by  the  staff  of  the 
institution,  and  he  shall  be  further  examined  and  tested 
by  a  hospital  evaluation  board  which  shall  certify  to 
the  governing  authority  whether,  in  the  opinion  of  the 
evaluation  board,  the  person  examined  is  a  mentally  de- 
fective person  and  capable  of  being  treated  or  cared  for 
by  the  institution. 
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INTERPRETATION: 


A.  The  usual  course  of  admissions  to  the  Los  Lunas  Hospital 
and  Training  School  is  by  voluntary  process.  Requests  for 
admission  should  be  addressed  to: 

Administrator 

Los  Lunas  Hospital  and  Training  School 

P.  0.  Box  208 

Los  Lunas,  NM    87031 
Receipt  of  the  request  will   be  acknowledged,  required  forms 
will   be  supplied,  and  in  due  course  a  travelling  evaluation 
team  will  call  upon  the  applicant. 

B.  By  statutory  direction,  a  schedule  of  charges  for  such 
hospitalization  has  been  prescribed.     It  is  based  principally 
upon  ability  to  pay,  and  in  all   but  the  highest  brackets  calls 
for  payments  well   below  the  actual   cost  of  such  hospitaliza- 
tion.    The  schedule  is  as  follows: 

Taxable  Family  Income  Monthly  Charge 
under  $5,000  -  $12,000  $10  -  $  80 

$13,000  -  $20,000  $90  -  $175 

$21,000  -  $35,000  $200  -  $575 

The  indication  of  family  income  is  taken  from  U.   S.    Income 
Tax  returns,  and  suitable  arrangements  for  contribution  are 
made  as  a  part  of  the  admission  process. 

INVOLUNTARY   COMMITMENT 


STATUTE : 


34-3-6.   Method  of  commitment  of  individuals  to  insti- 
tution— Examination  by  hospital  evaluation  board. — A.   Any 
person  who  has  reached  the  age  of  majority  may  file  with 
the  clerk  of  the  district  court  in  the  judicial  district 
wherein  any  such  alleged  mentally  defective  person  resides, 
a  petition  and  affidavit  showing  that  there  is  within  the 
jurisdiction  of  the  court  a  person  mentally  defective, 
which  petition  and  affidavit  shall  contain  a  statement  of 
the  facts  indicating  the  alleged  mentally  defective  person 
is  in  petitioner's  belief  mentally  defective  and  in  need 
of  care  and  treatment  by  the  Los  Lunas  Mental  Hospital  and 
Training  School  and  should  be  committed  to  such  institution. 
Such  petition  and  affidavit  also  shall  state  the  name  and 
address  of  petitioner  and  shall  state  the  name  and  place 
of  residence  of  such  alleged  mentally  defective  person, 
with  the  names  and  places  of  residence  of  his  parents. 


1071 


guardians  or  persons  having  custody  and  control  of  such 
mentally  defective  person,  if  any  there  be  known  to  the 
affiant. 

B.  The  judge  shall  set  a  short  day  for  the  hearing 

on  said  petition,  and  citation  shall  issue  for  the  alleged 
mentally  defective  person  and  his  or  her  parents,  guardians 
or  custodians,  and  other  witnesses,  if  in  the  discretion 
of  the  court  it  is  deemed  proper  that  such  person  appear 
before  the  court  at  the  time  fixed.   Upon  the  hearing,  the 
court  shall  summon  one  or  more  reputable  physicians  and 
such  other  qualified  experts  as  he  may  deem  proper,  and 
if,  upon  examination  and  hearing  had,  such  person  shall 
be  found  by  the  court  to  be  mentally  defective,  as  defined 
in  section  34-3-1  NMSA  1953,  the  court  may  enter  its 
temporary  order  of  commitment  of  the  individual  and  provide 
for  the  transfer  of  the  mentally  defective  person  to  the 
institution  for  a  period  not  to  exceed  thirty  [30]  days. 
Mental  defectives  who  are  assured  of  adequate  care  and 
supervision  and  who  are  not  a  public  menace  are  excluded 
from  the  involuntary  commitment  provisions  of  sections 
34-3-1  through  34-3-9  NMSA  1953;  provided  however,  such 
persons  may  upon  petition  of  their  parents  or  guardians 
be  committed  to  the  Los  Lunas  Hospital  and  Training  School 
if  they  are  otherwise  eligible. 

C.  Before  such  mentally  defective  person  is  transported 
to  said  institution,  the  court  shall  inquire  of  the  super- 
intendent thereof  whether  accomodations  can  be  had  for  such 
mentally  defective  person,  and  if  he  be  informed  there  can- 
not, then  the  name  of  the  mental  defective  shall  be  placed 
on  the  waiting  list  by  the  superintendent  until  such  time 
as  accomodations  can  be  furnished  for  such  person,  notice 
of  which  shall  forthwith  be  communicated  to  such  court. 

D.  The  superintendent  with  the  approval  of  the  board 
may  give  preference  to  cases  which  constitute  a  special 
social  menace.   The  superintendent  shall  be  authorized  to 
refuse  admission  to  such  person  so  committed  when  such 
institution  is  not  equipped  to  give  proper  care  and  atten- 
tion to  such  mentally  defective  person  and  such  facts  are 
certified  in  writing  to  the  committing  court. 

E.  The  order  of  the  court  in  each  case  shall  provide 
for  the  method  of  transfer  and  delivery  of  such  mentally 
defective  person  to  the  institution  but  no  mentally  defec- 
tive person  shall  be  taken  to  such  institution  by  any  person 
of  the  opposite  sex  not  his  spouse,  parent,  child  or  sibling, 
or  without  the  attendance  of  some  person  of  mature  years  and 
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of   the   same   sex  chosen   by  the   judge  of   the   court   for   that 
purpose.      A  certified   copy   of    such   order    shall    constitute 
the   commitment,    and    certification   of   delivery   of    such 
person   to   such   institution    shall   be   made    in  writing    by 
the    superintendent   of   such    institution   and    the   certificate 
filed   with   the    clerk   of   the   court   issuing    such   order   of 
commitment. 


INTERPRETATION: 


The  Department  offers  no  special   interpretation  of  the  foregoing 
sections,  as  it  believes  they  are  self-explanatory. 
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ADOPTED  by  the  Hospitals  and  Institutions  Board  of  New  Mexico 
on  September  12,  1974. 


"^^HTaRMfroTtheBoard 


ATTEST: 


SECRETARY  of  the 


Hospitals  and  Institutions  Department 
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-EXHIBIT  A- 


APPLICATIOri  FOR  VOLUNTARY  ADMISSION 
LAS  VEGAS  riEDICAL  CENTER 

Date 


Name  of  Applicant ; ^Date  of  Birth 

Address  

Street  C'1  iy  ^  State 

County  of  Residence 

In  accordance  with  the  provision  of  the  Laws  of  New  Mexico,  application  Is 
hereby  made  for  the  voluntary  admission  of  the  above-named  person,  hereinafter 
designated  as  the  patient,  to  the  aforesaid  hospital   for  such  necessary  care, 
treatment,  or  surgery  that  may  be  necessary  in  promoting  the  recovery  of  said 
patient. 

It  Is  specifically  understood  and  agreed  that  if  said  patient  is  admitted  to 
said  hospital  as  a  voluntary  patient: 

1.  ,  That  said  patient  will  obey  all  rules  and  regulations  of  said  hospital; 

2.  JNat  said  patient  will  leave  the  hospital  on  the  request  cf  the  Unit 
Treatment  Team  if  the  condition  of  said  applicant  requires  different 
dare  or  treatment  than  that  afforded  by  this  hospital- 

3.  That  by  making  this  application, the  patient  and  the  person,  if  any, 
who  makes  the  application  1r.  the  patient's  behalf,  give  consent  to 
this  hospital  to  administer  such  fom  of  treatment  or  surgery  to  the 
patient  as  may  be  deemed  necessary  by  the  Unit  Treatment  Team  to 
pronote  the  pat'-ent's  recovery: 

4.  That  the  patient  may  not  leave  this  hospital  against  the  advice  or 
consent  of  the  Unit  Treatment  Team  without  giving  a  forty-eight  hour 
^ritten  notice  of  intention  to  do  so. 

5.  In  the  event  that  the  voluntary  patient  decides  to  leave  the  hospital 
igainst  the  advice  cr  consent  of  the  Hospital  Treatment  Team,  and 
gives  a  forty-eight  hour  written  notice  of  intention  to  do  so,  H  Is 
understood  and  agreed  both  by  the  patient  and  the  hospital   that  if  the 
Hospital  Treatment  Team  feels  that  the  patient  is  ill  and  1n  need  of 
further  hospitalization  and  treatment  the  patient's  written  request 
for  release  gives  the  hospital   the  right  to  request  the  legal  author- 
ities to  have  the  patient  court-committed  for  further  hospitalization 
and  treatment. 

Signed  in  the  presence  of:  Signed: 


Patient 


(Parent,  Guardian,  or  Custodian) 
Adnlsslon  Approved: Admission  Disapproved: 


Attending  Physician 


TLVM3  Form  20 
May  70 
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IH  THE  DISTRICT  COURT  -  JUDICIAL  DISTRICT 

COUHTY  or  STATE  OF  NEW  MEXICO 


IN  THE  MATTER  OF 

,  AN 


ALLEGED  MENTALLY  ILL  INDIVIDUAL. 


FOR 

INVOLOKTARY  HOSPITALIZATION 


The  undersigned 


friend,  relative,  spouse,  guardian,  etc. 
of  the  above  naned  patient  hereby  makes  application  to  this  Court  for 
the  involuntary  hospitalization  of  said  patient. 

The  certificate  of , 

a  licensed  physician,  is  filed  herewith f  or 

The  said  patient  has 'refused  to  submit  to  examination  by  a 
licensed  physician. 

DATED  this  ^day  of  ,  197 , 

at ,  New  Mexico. 

Applicant 
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III   Tdi;    DIGTKICT   C'Ji.T   -  JLLiCIAL   D[:r:FICT 


STATE  OF  NEW  MEXICO 


IN  THE  HATTER  OF 


AN  ALLEGED  MENTALLY  ILL  INDIVIDUAL. 


CERTIFICATE  OF  EXWIINATICN 


I, 


do  hereby  certify  that  I  am  a  physician  duly  licensed  to  practice 

in  the  State  of  N'ew  Mexico. 

I  certify  further  that  I  have,  on  the  day  of 

,  19 ,  examined  the  above  named  allegedly  mentally 


ill  individual;  that  pursuant  to  such  exainination  it  is  my  professional 
opinion  that  such  individual  is  mentally  ill  and  should  be  referred  in- 
voluntarily for  mental  health  care. 

DATED  this  day  of  ,  197 . 
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-EXHIBIT  B- 

VI  TSi;  riMTicT  '.•'^t-T  - jvman.  Dir;TsicT 

COUHTY  or STATU  OF  LEW  f:i:x:co 

IN  THE  t!ATTi;P.  Of  . 

,  AH  Mo. 

ALLEfXD  KL'KTALLY  ILL  IMOIVIDUAL. 


ORDER  APPOIllTING  COUNSEL  . 

It  being  nade  to  appear  to  the  Court  that  the  above  named 
individual  has  no  legal  counsel ,  and  neither  he  nor  any  others  have 
provided  such  counsel, 

IT  IS  ORDERED  that , 

a  member  of  the  bar  of  this  Court,  is  appointed  counsel  for  such  in- 
dividual. 


DISTRICT  JUDGE 
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-EXHIBIT  B- 


IN  THE  DISTRICT  COURT  -  JUDICIAL  DISTRICT 

COUNTY  OF  STATE  OF  NEW  MEXICO 

IN  THE  MATTER  OF 

,  AN  NO. 

ALLEGED  MENTALLY  ILL  INDIVIDUAL. 

ORDER  APPOINTING  PHYSICIAN 

Application  having  been  filed  in  this  Court  for  the 
involuntary  referral  by  the  Court  of  the  above  named  individ- 
ual for  mental  health  care, 

IT  IS  ORDERED  that  , 

D      ,  a  licensed  physician,  is  appointed  to  examine 


the  said  individual  and  to  report  to  the  Court  his  findings 
as  to  his/her  mental  condition,  and  his/her  need  for  custody, 
care  or  treatment  in  a  mental  hospital  or  mental  health  facility, 
or  any  alternative  course  of  mental  health  care. 

The  examination  shall  be  held  at  some  suitable  place  not 
likely  to  have  a  harmful  effect  on  his/her  health.   The  Court 
determines  that  disclosure  to  such  physician  of  any  medical 
records  pertaining  to  such  individual  in  the  possession  of  the 
Department  of  Hospitals  and  Institutions,  or  any  of  its  hospitals 
or  offices,  is  necessary  for  the  conduct  of  these  proceedings, 
and  failure  to  make  such  disclosure  would  be  contrary  to  the 
public  interest,  and  such  department  and  its  personnel  are  di- 
rected to  make  such  disclosure  on  a  strictly  confidential  basis 
as  required  by  law. 

Following  the  examination,  report  shall  be  filed  witii 
the  Court  as  to  the  facts  found  and  conclusions  reached. 

Both  the  examination  and  filing  of  report  shall  be 
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performed  as  promptly  as  circumstances  permit.   The  patient 
is  now  located  at ' 


His/Her  attorney  is  j_ 


who  shall  be  furnished  with  a  copy  of  the  report  by  either 
the  physician  named  herein,  or  by  the  Clerk  of  this  Court. 
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-EXHIBIT  B- ■ 


IN  THE  DISTRICT  COURT 


JUDICIAL  DISTRICT 


IN  THE  MATTER  OF 


AN  ALLEGED  MENTALLY  ILL  INDIVIDUAL. 


STATE  or  NEW  MEXICO 


NOTICE  OF  PROCEEDINGS 

An  Application  for  the  Involuntary  Hospitalization  of  the 
above  named  patient  having  been  filed  in  this  Court; 

IT  IS  ORDERED  BY  THE  COURT  that  the  proposed  patient,  his 
legal  guardian,  if  any,  his  spouse,  parents  and  nearest  knovti  other 

relative  or  friend  be  notified  forthwith  by  the  Sheriff  of  

County  of  said  proceeding; 

IT  IS  rURTHER  ORDERED  that  a  copy  of  this  Notice,  together 
with  a  copy  of  Order  setting  Hearing  be  served  upon  the  above  named 
persons  forthwith. 

DATED  this  day  of ,  197_ 
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IN  THE  DISTRICT  COURT  - 


couKTY  or 


JUDICIAL  DISTRICT 

STATE  or  HUH  MEXICO 


IM  THE  KJVTTER  OF 


,  AN 


ALLEGED     MEMTALLY   ILL  IllDIVIDUAL. 


No. 


ArriDAVIT  OF  SERVICE 


STATE  OF  NEW  MEXICO  ) 

)  ss. 
COUIITY  OF  SAJJ  tilCUEL       ) 


I, 


,  state  that  I  am 


over  the  age  of  18  years  and  not  a  party  to  this  action.   I  state  fur- 
ther that  on  the  day  of ,  19' % 

at   :  ■       where  the  alleged  mentally  ill  individ- 

ual now  is,  I  made  personal  service  on  him/her  of  the  Application  for 
Involuntary  Hospitalization,  Certificate  of  Examination,  Order  Appoint- 
ing Coimsel,  Order  Appointing  Physician  and  of  Ilotice  of  Proceedings  in 
this  cause  by  delivery  of  true.. .copies  thereof. 


Subscribed  and  sworn  to  before  me  this 
,   197 . 


day  of 


Notary  Public 


Hy  Commission  expires 
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-EXHIBIT   B- 


IM  THE   DISTRICT   COURT   - 


COUNTY  or 


JUDICIAL   DISTRICT 

STATE   or  HEW   MEXICO 


IN  THE  HATTER  OF 


ALLEGED  MENTALLY   ILL  lUDIVIDUAL. 


,  AN 


RETURN  or  SERVICE 

I,  Sheriff  of  the  last  above  indicated  county,  do  certify 
that  I  made  service  of  the  attached  tlotice  of  Proceedinps  in  this 
cause  by  delivering  true  copies  thereof  as  follows  in  my  county: 


Sheriff 


By: 


Deputy 
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IN  TllL  DISTRICT  COURT  -  JUDICIAL  DISTIUCT 

COUNTY  OF  STATl-  OI-  NIK  Mr.XICO 


IN  THE  NUTLR  OF 


ALLEGED  MENTALLY  ILL  INDIVIDUAL. 

FINAL  ORDER 


,  AN  NO. 


This  matter  coming  on  regularly  to  be  heard  b>  the  Court, 

and  the  above  named  , 

alleged  to  be  mentally  ill,  appearing  before  the  Court  in  his  oivn 
proper  person  for  hearing:  upon  application  for  involurirciry  cc".:  ;'■ 

rent,  said  individual  being  represented  by  

,  an  attorney  of  this  Court  appointed  by  the 


Court  pursuant  to  the  provisions  of  N.M.S.A.  34-2-5(F),  1953 
Compilation,  and  the  -Court  having  heard  the  evidence  adduced  b>'  the 
parties  and  being  now  fully  advised,  FINDS:  ^ 

1.  That  the  said  individual  is  mentally  ill  and 

2.  That  because  of  such  illness  is  likely  to  injure  hi;,iself 
or  others  if  allowed  to  remain  at  liberty,  and 

3.  That  the  said  individual  is  in  need  of  custody,  care 
or  treatment  in  a  mental  hospital  or  a  mental  health  facility,  and 
because  of  such  illness  lacks  sufficient  insight  or  capacity  to 
make  responsible  decisions  with  respect  to  his  custody,  care  or 
treatment . 

4.  It  is  in  the  best  interest  of  the  said  individual  and 
of  the  public  that  he  be  committed  to  the  New  Mexico  Department 
of  Hospitals  and  Institutions,  for  such  courses,  or  alternative 
courses,  of  treatment  as  it  finds  to  be  appropriate,  and  to  that 
end  to  refer  him  to  one  of  its  hospitals  or  other  institutions, 
and  thereafter  in  its  discretion  to  transfer  him  to  others  of  its 
hospitals,  facilities  or  institutions  or  to  other  mental  health 
hospitals  or  facilities. 
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IT  IS  ORDERED,  THEREFORE,  that 


is  committed  involuntarily  to  the  New 


Mexico  Department  of  Hospitals  and  Institutions  as  stated  herein- 
above, to  be  transported  for  initial  reception  at  the  New  Mexico 
State  Hospital,  Las  Vegas,  New  Mexico.  The  commitment  shall  be 
for  an  indeterminate  period. 
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DEPARTMENT   OF   HOSPITALS   AND    INSTITUTIONS 
425  Old  Santa  Fe  Trail 
ianta  Fe,  New  Mexico  87503 

DHI  Rule  2-74  September  12,   1974 


R  E  G  U  L  A  T  I  0  fJ  S 

OF  THE 

DEPARTMENT  OF  HOSPITALS  AND  INSTITUTIONS 

TO  ASSURE  HUMANE  CARE  AND  TREATMENT  OF  PATIENTS  AND 

THE  PROTECTION  OF  PATIENT  RIGHTS 


PREFACE 

DECISIONS  OF  THE  UNITED  STATES  SUPREME  COURT  MOLDING 
THAT  THE  UNITED  STATES  CONSTITUTION  GUARANTEES  TO  PATIENTS 
IN  STATE  HOSPITALS  CERTAIN  SUBSTANTIVE  AND  PROCEDURAL  RIGHTS 
EVINCE  A  NEED  TO  SET  FORTH  REGULATIONS  TO  A'^SURE  THAT  SUCH 
RIGHTS,  AND  ALL  OTHER  RIGHTS  OF  PATIENTS  UNDER  THE  CUSTODY 
AND  CARE  OF  THE  HOSPITALS  AND  INSTITUTIONS  DEPARTMENT  GIVEN 
OR  PROTECTED  BY  THE  CONSTITUTION  OF  THE  UNITED  STATES  AND  THE 
CONSTITUTION  AND  STATUTES  OF  THIS  STATE,  ARE  IN  FACT  PROTECTED 
AND  IMPLEMENTED.   TO  THAT  END,  THE  HOSPITALS  AND  INSTITUTIONS 
BOARD  HEREBY  PROMULGATES  THE  FOLLOWING  REGULATIONS  FOR  THE 
GOVERNANCE  OF  ALL  FACILITIES  UNDER  ITS  CONTROL. 

AUTHORIZATION 

13-12-2.1.   Board  created. — There  is  created  the  "hospitals 
and  institutions  board." 

13-12-4.   Powers  and  duties. — The  board  is  a  body  corporate 
under  the  name  of  the  hospitals  and  institutions  board  and  has 
the  power  to  sue  and  be  sued,  contract,  acquire  land  by  purchase 
or  donation,  and  to  do  all  other  things  necessary  to  carry  out 
its  duties. 

34-2-19.   Additional  pov/ers  of  the  head  of  the  hospital  or 
mental  health  facility. — In  addition  to  the  specific  authority 
granted  by  other  provisions  of  this  act  [34-2-1  to  34-2-25] , 
the  head  of  the  Las  Vegas  Medical  Center  or  the  head  of  the 
hospital  or  mental  health  facility  shall  have  authority  to 
prescribe  the  form  of  applications,  records,  reports  and  medical 
certificates  provided  for  under  this  act  and  the  information 
required  to  be  contained  therein,  and  to  adopt  such  rules  and 
regulations  not  inconsistent  with  the  provisions  of  this  act 
as  he  may  find  to  be  reasonably  necessary  for  proper  and  effic- 
ient mental  health  care  of  the  mentally  ill. 


1086 


34-3-5.   Governing  authority — Powers  and  duties — Insti- 
tution a  body  corporate — Training  school — Rules  and  regula- 
tions.— A.   The  governing  authority  of  the  Los  Lunas  Hospital 
and  Training  School  is  empowered  to  .  .  • 

D.   The  governing  authority  is  authorized  to  prescribe 
rules  and  regulations  as  it  may  deem  appropriate  in  the  admin- 
istration of  its  powers  and  duties  under  this  article. 

POLICY 

STATUTE : 

34-2-13.   Public  policy — Right  to  humane  care  and  treat- 
ment— Duty  to  explore  alternative  courses  of  treatment. — 
Every  patient  shall  be  entitled  to  humane  care  and  treatment 
and,  to  the  extent  that  facilities,  equipment  and  personnel 
are  available,  to  medical  care  and  treatment  in  accordance 
with  the  highest  standards  accepted  in  medical  practice. 

It  is  the  public  policy  of  this  state  that,  when  approp- 
riate, persons  who  are  mentally  ill  and  in  need  of  care  or 
treatment  should  be  provided  with  the  services  of  observation, 
diagnosis,  care  and  treatment  in  a  mental  health  facility, 
whenever  available,  so  long  as  they  would  be  unlikely  to 
injure  themselves  or  others  under  such  care  and  treatment. 

It  is  the  public  policy  of  this  state  that  persons  who 
are  mentally  ill  and  likely  to  injure  themselves  or  others 
because  of  such  illness  unless  provided  with  appropriate  care 
and  custody  in  hospitals  or  other  suitable  clinical  facilities 
should  be  maintained  in  hospitals  or  other  suitable  clinical 
facilities  for  observation,  diagnosis,  care  and  treatment. 
In  the  event  of  conditions  in  such  hospitals  or  clinical 
facilities  which  prevent  the  admission  or  safe  care  of  persons 
who  should  be  maintained  in  hospitals  or  other  suitable  clin- 
ical facilities,  the  alternative  use  of  nonclinical  facilities 
should  include  provision  for  immediate  medical  care.   To  these 
ends,  communities  and  public  hospitals  shall  develop  suitable 
clinical  facilities  in  local  areas  to  provide  at  least  tempor- 
ary care  of  mentally  ill  persons.   Development  of  local 
facilities  should  proceed  as  is  reasonably  practical,  having 
due  regard  for  differing  conditions  in  local  communities  and 
hospitals. 

REGULATION: 

It  is  the  policy  of  the  Department  that  mentally  ill  and  mentally 
retarded  persons  be  given  adequate  and  appropriate  medical  care  and  treat- 
ment, preferably  in  their  home  communities  and  with  the  least  restriction 
on  liberty  necessary.  To  this  end,  the  Department  encourages  and  supports 
the  development  of  suitable  clinical  facilities  in  local  areas  as  proper 
alternatives  to  the  institutional  programs. 
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DEFINITIONS 


STATUTE : 


34-2-1.   Definitions. — As  used  in  this  act  [34-2-1  to 
34-2-25),  terms  shall  have  the  following  meanings. 

A.  Mentally  ill  individual.   An  individual  having  a 
psychiatric  or  other  disease  which  substantially  impairs 
his  mental  health. 

B.  Patient.   An  individual  under  observation,  care 
or  treatment  pursuant  to  this  act. 

C.  Licensed  physician.   A  doctor  of  medicine  or  osteo- 
pathy licensed  under  the  laws  of  this  state  to  practice 
medicine  or  a  medical  officer  of  the  government  of  the 
United  States  while  in  this  state  in  the  performance  of 
his  official  duties. 

D.  Hospital.   A  public  or  private  hospital  or  insti- 
tution, or  part  thereof,  equipped  to  provide  in-patient 
care  and  treatment  for  the  mentally  ill. 

E.  Mental  health  facility.   A  public  or  private  insti- 
tution or  part  thereof,  other  than  a  mental  hospital, 
including,  but  not  limited  to  a  community  mental  health 
center,  equipped  to  provide  .in-patient  and/or  outpatient 
care  and  treatment  for  the  mentally  ill. 

F.  Head  of  hospital  or  mental  health  facility.   The 
individual  in  charge  of  a  hospital  or  mental  health 
facility  or  his  designee. 

34-3-1.   "Mental  defective"  defined. — As  used  in  this 
article  "mental  defective"  means  any  person  not  classified 
as  insane  but  mentally  underdeveloped  or  faultily  developed, 
or  mentally  backward  or  retarded,  to  the  degree  that  he  is 
incapable  of  managing  himself  and  his  affairs,  and  requires 
supervision,  care  and  control  for  his  own  welfare,  or  for 
the  welfare  of  others,  or  for  the  welfare  of  the  community, 
irrespective  of  whether  any  such  person  is  capable  of 
being  trained  to  acquire  skills  useful  to  himself  and 
others.   Mental  defectives  may  be  classified  as  "trainable" 
or  "untrainable. " 

REGULATION:  Definitions: 

Humane  Care  and  Treatment:  medical  care  and  treatment  in  accordance 
with  the  highest  standards  accepted  in  medical  practice.  This 
includes  the  services  of  observation,  diagnosis,  care  and  treat- 
ment in  a  mental  health  facility  wherever  available.  Alternative 
necessary  use  of  nonclinical  facilities  shall  include  provision 
for  immediate  medical  care.  NMSA  1953,  sec.  34-2-13. 
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Restraints,  Crib:     a  cage  or  enclosed  bed  required  for  the  manage- 
ment of  severely  handicapped  patients,  especially  children. 

Restraints,  Hard:     any  device  for  the  control   of  patients  in  which 
the  substance  applied  next  to  the  bodies  of  the  patients  is 
rigid,  e.  g.   shackles,  handcuffs,  unpadded  straps,  etc.     "flard 
Restraints"  are  deemed  to  be  the  same  as  "Mechanical   Restraints" 

Restraints,  Soft:     any  device  for  the  control   of  patients  in  which 
the  substance  applied  next  to  the  bodies  of  the  patients  is 
soft,  e.   g.   sheets,   towels,  cloth  and  padded  straps,  etc. 

Seclusion:     the  act  of  confining  a  patient  apart  so  that  visual   and 
vocal   intercourse  with  others  is  severely  restricted,  or  pre- 
vented entirely. 

Therapy,  Medication:      (the  two  terms  are  used  indistinguishably  in 
these  regulations)     Treatment  of  the  maladjusted  or  otherwise 
incapacitated  through  programs  of  chemical,  clinical,  custodial 
or  other  services  deemed  appropriate  to  enable  the  patient  to 
attain  effective  and  appropriate  function,  and  to  further  his 
restoration  to  society. 


TREATMENT 


STATUTE : 


34-2-5.      Mental   health  care  upon  court  order — Judicial 
procedure. — A.      Proceedings   for   the   involuntary   referral 
of   an   individual   by  the   court   for  mental   health  care  under 
this   section  may  be   commenced  by   the   filing   of   a  written 
application  with  the  district   court  by   a   friend,    relative, 
spouse  or  guardian  of   the   individual,    or  by  a   licensed 
physician,    a  health  or  public  welfare  officer  or   the  head 
of   any  public   or  private   institution  in  which   such   indi- 
vidual may  be.      Any   such  application  shall   be   accompanied 
by  a  certificate   of   a   licensed  physician  that,  he  has 
examined   the   individual   and   is   of   the   opinion  that   he   is 
mentally   ill  and  should  be   involuntarily   referred   for 
mental   health  care  or   a  written   statement  by   the   applicant 
that   the   individual   has   refused   to   submit   to  an  examination 
by  a   licensed   physician. 

B.  Upon  receipt  of  an  application   the   court   shall   give 
notice  thereof   to   the  proposed  patient,    to  his    legal 
guardian,    if   any,    and   to  his   spouse,    parents   and  nearest 
known  other   relative   or   friend.      If,    however,    the   court 
has   reason   to  believe   that   notice   would  be   likely   to  be 
injurious   to   the  proposed  patient,    notice   to  him  may  be 
omitted. 

C.  As   soon  as   practicable   after  notice   of   the   commence- 
ment of  proceedings   is   given  or   it   is   determined   that 
notice   should  be  omitted,    the   court   shall   appoint   one    [1] 
or  more   licensed  physicians   to   examine   the  proposed  patient 
and  report  to   the   court   his    findings   as   to   the  mental   con- 
dition of  the  proposed  patient  and   his   need   for   custody. 
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care  or  treatment  in  a  mental  hospital  or  mental 
health  facility,  or  is  in  need  of  any  alternative 
course  of  mental  health  care. 

D.  The  examination  shall  be  held  at  a  hospital  or 
other  medical  facility,  at  the  home  of  the  proposed 
patient  or  at  any  other  suitable  place  not  likely  to 
have  a  harmful  effect  on  his  health,   A  proposed  patient 
to  whom  notice  of  the  commencement  of  proceedings  has 
been  omitted  shall  not  be  required  to  submit  to  an  ex- 
amination against  his  will,  and  on  the  report  of  the 
licensed  physician  or  physicians  of  refusal  to  submit 

to  an  examination  the  court  shall  give  notice  to  the 
proposed  patient  as  provided  under  subsection  B  of  this 
section  and  order  him  to  submit  to  an  examination. 

E.  If  the  report  or  reports  of  the  licensed  physician 
or  physicians  is  or  are  to  the  effect  that  the  proposed 
patient  is  not  mentally  ill,  the  court  may  without  taking 
any  further  action  terminate  the  proceedings  and  dismiss 
the  application;  otherwise,  it  shall  forthwith  fix  a 
date  for,  and  give  notice  of,  a  hearing  to  be  held  not 
less  than  five  [5]  nor  more  than  fifteen  [15]  days  from 
receipt  of  the  report.   However,  the  minimum  five  [5] -day 
period  may  be  waived  by  the. court  with  the  consent  of  the 
proposed  patient's  employed  or  appointed  counsel  and  upon 
the  receipt  of  testimony  or  an  affidavit  from  the  examin- 
ing physician  that  immediate  hearing  is  in  the  best  inter- 
est, or  for  the  welfare  of  the  proposed  patient.   If  the 
report  or  reports  of  the  licensed  physician  or  physicians 
is  to  the  effect  that  the  proposed  patient  is  mentally  ill 
and  is  likely  to  injure  himself  or  others  or  is  in  need 

of  custody,  care  or  treatment,  the  court,  in  any  community 
that  has  a  community  mental  health  center  or  a  similar 
facility,  shall  proceed  as  follows:   the  court  shall  then 
refer  the  proposed  patient  for  examination  by  the  community 
mental  health  center  and  for  a  report  therefrom  to  the 
court  on  the  appropriateness  of  community  based  care  for 
the  patient. 

F.  The  proposed  patient,  the  applicant  and  all  other 
persons  to  whom  notice  is  required  to  be  given  shall  be 
afforded  an  opportunity  to  appear  at  the  hearing,  to 
testify  and  to  present  and  cross-examine  witnesses,  and 
the  court  may  in  its  discretion  receive  the  testimony  of 
any  other  person.   The  proposed  patient  shall  not  be  re- 
quired to  be  present,  and  all  persons  not  necessary  for 
the  conduct  of  the  proceedings  shall  be  excluded,  except 
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as  the  court  may  admit  persons  having  a  legitimate 
interest  in  the  proceedings.   The  hearings  shall  be 
conducted  in  as  informal  a  manner  as  may  be  consistent 
with  the  orderly  procedure  and  in  a  physical  setting 
not  likely  to  have  a  harmful  effect  on  the  mental 
health  of  the  proposed  patient.   The  court  shall  re- 
ceive all  relevant  and  material  evidence  which  may  be 
offered  and  shall  not  be  bound  by  the  rules  of  evidence. 
An  opportunity  to  be  represented  by  counsel  shall  be 
afforded  to  every  proposed  patient,  and  if  neither  he 
nor  others  provide  counsel,  the  court  shall  appoint 
counsel . 

G.   If,  upon  completion  of  the  hearing  and  consider- 
ation of  the  record,  the  court  finds  that  the  proposed 
patient: 

(1)  is  mentally  ill;  and 

(2)  (a)   because  of  his  illness  is  likely  to  injure 
himself  or  others  if  allowed  to  remain  at  liberty;  or 

(b)   is  in  need  of  custody,  care  or  treatment  in  a 
mental  hospital  or  mental  health  facility,  or  is  in  need 
of  any  alternative  course  of  mental  health  care;  and 

(3)  because  of  his  illness,  lacks  sufficient  insight 
or  capacity  to  make  responsible  decisions  with  respect 
to  his  custody,  care  or  treatment,  it  may  order  his  hos- 
pitalization or  involuntary  referral  to  a  mental  health 
facility  for  an  indeterminate  period,  or  for  a  temporary 
observational  period  not  exceeding  six  [6]  months;  or 
order  any  alternative  course  of  treatment  which  the  court 
believes  will  be  in  the  best  interests  of  the  person  or 
of  the  public;  otherwise  it  shall  dismiss  the  proceedings. 

H.   The  order  of  involuntary  referral  for  mental  health 
care  shall  state  whether  it  is  for  an  indeterminate  or  for 
a  temporary  period  and,  if  for  a  temporary  period,  then 
for  how  long.   Unless  otherwise  directed  by  the  court,  it 
shall  be  the  responsibility  of  the  district  health  officer 
to  assure  the  carrying  out  of  the  order  within  the  period 
the  court  shall  specify. 

I.   The  court  may  appoint  a  special  commissioner  to 
assist  in  the  conduct  of  proceedings  provided  for  in  this 
section.   In  any  case  in  which  the  court  refers  an  appli- 
cation to  the  commissioner,  the  commissioner  shall  promptly 
cause  the  proposed  patient  to  be  examined  and  on  the  basis 
thereof  shall  either  recommend  dismissal  of  the  application 
or  hold  a  hearing  as  provided  in  this  section  and  make 
recommendations  to  the  court  regarding  the  hospitalization 
of  the  proposed  patient  or  the  involuntary  referral  of  the 
proposed  patient  to  a  mental  health  facility  or  any  alter- 
native course  of  treatment  which  he  believes  will  be  in  the 
best  interests  of  the  person  or  of  the  public. 
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J.   The  head  of  a  private  hospital  or  private  mental 
health  facility  may,  and  the  head  of  a  public  hospital 
or  public  mental  health  facility,  subject,  except  in  case 
of  medical  emergency,  to  the  availability  of  suitable 
accomodations,  shall,  receive  therein  for  observation, 
diagnosis,  care  and  treatment  any  individual  ordered  to 
such  an  institution  by  the  court  under  this  section. 

K.   The  court  may  at  any  subsequent  time,  on  the  basis 
of  report  by  the  head  of  the  hospital,  mental  health 
f-acility  or  institution  supervising  any  alternative  course 
of  treatment  of  the  person  and  any  further  inquiry  it  may 
deem  appropriate,  modify  its  order  to  require  any  other 
disposition  provided  for  in  this  section  or  order  discharge 
of  the  patient. 

L.   The  district  attorneys  of  the  various  districts, 
upon  the  request  of  the  district  court,  shall  aid  the 
court  in  the  proceedings  herein. 

34-2-8.   Medical  examination  of  newly  admitted  patients. 
— Every  patient  admitted  pursuant  to  the  provisions  of 
section  5  [34-2-5]  shall  be  examined  by  the  staff  of  the 
hospital  or  mental  health  facility  to  v;hich  he  has  been 
admitted  as  soon  as  practicable  after  his  admission. 

ARTICLE  3  -  LOS  LUNAS  HOSPITAL  AND  TRAINING  SCHOOL 

34-3-6.1.   Medical  examination  of  newly  admitted 
patients — Certification  by  hospital  evaluation  board — 
Discharge  of  patients. — A.   Every  patient  admitted  under 
the  provisions  of  a  temporary  commitment  to  the  institu- 
tion pursuant  to  the  provisions  of  the  preceding  section 
[34-3-6]  shall  be  examined  by  the  staff  of  the  institution 
as  soon  as  practicable  after  his  admission.   Within  thirty 
[30]  days  from  the  date  of  such  person's  admission  to  the 
institution  he  shall  be  examined  by  a  hospital  evaluation 
board,  which  shall  certify  whether  or  not  such  individual 
is  in  their  opinion  a  mentally  defective  person  and  capable 
of  being  treated  or  cared  for  by  such  institution. 

B.  If  in  the  opinion  of  the  hospital  evaluation  board 
the  individual  is  a  mentally  defective  person  capable  of 
being  treated  or  cared  for  by  such  institution,  such  fact 
shall  be  certified  to  the  committing  court  and  upon  order 
of  the  court  providing  for  regular  commitment  to  the  insti- 
tution the  individual  shall  be  admitted  to  the  institution 
upon  a  regular  basis. 

C.  If  in  the  opinion  of  the  hospital  evaluation  board 
after  full  examination  and  testing,  the  individual  is  not 

in  fact  a  mentally  defective  person  capable  of  being  treated 
or  cared  for  by  such  institution,  such  fact  shall  be  certi- 
fied in  writing  to  the  committing  court,  together  with  the 
written  recommendations  by  the  hospital  evaluation  board 
as  to  further  action  or  treatment  for  such  individual,  and 
upon  the  expiration  of  the  period  of  the  temporary  order 
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of  commitment  or   sooner  order  of   the   committing  court 
such  person   shall   be   discharged    from   the    institution. 
In   such   cases    the   court    issuing   the   original    temporary 
order  of   commitment   shall   after  due   notice   to   such 
individual,    his   parents   or  guardians,    set   a   date    for   a 
hearing   to   inquire   into  what   other   appropriate   action, 
if   any,    should   be   taken   in   regard   to   such   individual. 

REGULATION:     Treatment  Plans 

A._  Within  fourteen  (14)  days  after  the  patient's  admission,  the 
staff  of  the  institution  shall  formulate  and  implement  an 
individual  treatment  plan,  which  shall   state: 


1.  the  patient's  history 

2.  the  results  of  the  examination  following  admission,  and 

3.  the  estimated  length  of  time  of  in-patient  treatment  required. 

Within  sixty  (60)  days  after  admission,  the  staff  shall  review 
the  plan  and  the  patient's  progress. 

Subsequent  reviews  shall  be  made  at  least  once  in  every  six 
(6)  months.  A  copy  of  the  conclusions  of  any  such  review  and 
of  the  plan  described  hereafter  shall  be  given  to  the  patient 
and  to  the  legal  guardian  of  his  person  and,  if  the  patient  be 
legally  competent  and  if  he  consent,  also  to  the  patient's 
next  of  kin. 

Before  any  patient  is  discharged  or  released  on  convalescent 
status,  he  shall  be  furnished  a  plan  for  aftercare,  which  plan 
shall  not  be  more  than  thirty  (30)  days  old.  The  plan  shall 
suggest  arrangements  for  living  and  vocational  counseling,  as 
well  as  medical  and  psychological  care. 

Humane  Living  Environment 

Every  patient  in  a  state  institution  is  entitled  to  a  humane 
living  environment.  The  administration  of  each  institution 
is  required  to  see  that  the  facilities  of  the  institution  are 
kept  at  all  times  in  a  condition  that  is  clean,  orderly  and  in 
good  repair,  and  as  attractive  as  means  will  permit. 

1.  In  every  practical  way,  within  the  means  of  the  institution, 
the  privacy  of  the  patients  shall  be  respected  and  protected. 

2.  Reasonable  opportunity  for  healthful  physical  exercise, 
access  to  the  outdoors  and  recreational  activities  shall  be 
provided. 

3.  Patients  shall  be  given  opportunity  for  religious  activity, 

but  shall  not  be  subjected  to  any  form  of  pressure  to  participate. 
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4.  Under  all  circumstances  the  patients  shall  be  provided  a 
wholesome,  nutritious  and  appetizing  diet. 

B.  Each  administrator  is  charged  with  the  duty  of  doing  his  utmost 
with  the  means  available,  and  calling  the  attention  of  the 
Department  to  any  real  deficiency  that  he  cannot  correct. 

Restrictions  on  Medication  and  Medical  Procedures 

STATUTE : 

34-2-14.      Mechanical   restraints. — Mechanical   restraints 
shall   not  be   applied   to   a   patient   unless    it   is   determined 
by   the   head  of   the   hospital   or   his   designee   to  be   required 
by   the  medical    needs   of   the   patient.      Every   use   of   a 
mechanical   restraint  and   the   reasons   therefor   shall  be  made 
a   part   of  the   clinical   record  of   the   patient   under   the 
signature   of   the   head   of   the   hospital   or  his   designee. 

REGULATION: 

A.  No  patient  shall   be  subjected  to: 

1.  unnecessary  or  excessive  medication; 

2.  unusually  hazardous  procedures; 

3.  experimental   research  likely  to  entail   hazardous  consequences; 

4.  electro-convulsive  therapy  or  other  procedure  intended  to 
produce  convulsions  or  coma;  or 

5.  neurosurgery  other  than  emergency  surgery,  unless  written 
consent  is  obtained  from: 

a.  the  patient  if  he  is  18  years  old  or  older  and  patently 
competent  to  consent. 

b.  In  all  other  cases,  the  court  appointment  of  a  guardian 
of  the  person  of  the  patient  shall  be  obtained,  and  the 
written  consent  of  the  guardian  shall  be  obtained.  The 
order  shall  relate  to  the  specific  procedure  under  con- 
sideration, authorizing  it  in  detail.  The  institution 
shall  be  furnished  copies  of  the  guardianship  procedure 
along  with  the  court  order. 

B.  All  hazardous  therapies,  experimental   treatments,  or  major  surgical 
procedures  shall   not  be  authorized  unless: 

1.     every  alternative  treatment  has  been  attempted  without  success. 
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2.  and  the  patient's  illness  is  so  severe  as  to  constitute 
an  imminent  threat  to  his  life  or  the  lives  of  others, 

3.  and  this  illness  would  very  likely  be  alleviated  or 
resolved  by  such  a  therapy. 

C.  Treatments  with  possible  irreversible  consequences  shall  be 
performed  only  with  full  and  informed  consent  of  the  patient 
or  the  guardian  of  his  person,  preceded  by  a  full  written 
disclosure  to  the  patient  or  his  guardian  of  all  known  and 
likely  consequences  of  such  a  treatment.  All  such  procedures 
shall  be  subject  to  written  approval  of  the  Secretary  of  the 
Department  prior  to  implementation. 

D.  Every  use  of  a  mechanical  restraint  and  the  reasons  therefor, 
as  required  by  the  medical  needs  of  the  patient,  shall  be 
made  a  part  of  the  clinical  record  of  the  patient  over  the 
signature  of  the  Medical  Director  of  the  institution  or  his 
designee. 

1.  Every  patient  under  restraint  must  be  checked  as  follows: 

a.  at  least  once  every  one-half  (1/2)  hour  by  the  ward 
staff; 

b.  every  two  (2)  hours  by  an  RN  or  nursing  supervisor, 
at  which  time  active  or  passive  exercise,  water, 
bedpans,  etc.,  shall  be  offered; 

c.  every  eight  (8)  hours  there  shall  be  a  re-evaluation 
by  an  RN  or  nursing  supervisor  based  on  personal 
exami'nation. 

2.  Restraint  for  purpose  of  maintenance,  by  reason  of  the 
extreme  incapacity  of  the  patient,  shall  be  checked  as 
required  in  this  section,  but  the  order  need  be  renewed 
only  every  fifteen  (15)  days. 

a.  Soft  restraints  may  be  applied  by  nursing  service 
personnel,  but  a  physician's  order  must  be  obtained 
for  use  beyond  eight  (8)  hours. 

b.  Hard  restraints  must  never  be  used  except  in  cases 

of  extreme  emergency.  They  may  be  applied  by  nursing 
personnel  simultaneously  with  urgent  attempts  to  obtain 
a  physician's  order,  followed  forthwith  by  procurement 
of  the  order,  confirmed  by  the  Medical  Director  or  his 
designee. 
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Seclusion 

A.  A  patient  may  be  placed  in  seclusion  but  only: 

1.  if  that  is  necessary  to  prevent  him  from  harming  himself 
or  others,  or 

2.  to  prevent  him  from  causing  substantial  property  damage,  or 

3.  if  seclusion  would  be  of  clinical  or  therapeutic  benefit 
to  him. 

B.  A  secluded  patient  shall  be  managed  as  follows: 

1.  He  shall  continue  to  receive  food  and  other  essential  services 
on  the  usual  schedule; 

2.  He  shall  remain  clothed  unless  his  actions  make  that  impract- 
ical or  inadvisable; 

3.  He  shall  be  kept  in  sanitary  conditions; 

4.  He  shall  be  provided  a  bed  or  similar  piece  of  furniture  unless 
his  actions  make  that  impractical  or  inadvisable; 

5.  He  shall  be  released  from  seclusion  whenever  the  circumstances 
that  justified  its  use  cease  to  exist; 

6.  He  shall  be  observed  physically  at  least  every  quarter  hour 
by  the  ward  staff,  and  every  two  (2)  hours  by  an  RN  or  nurs- 
ing supervisor,  at  which  time  he  shall  be  offered  toilet 
facilities. 

7.  He  shall  be  offered  liquids  every  hour  and  a  bath  every  day, 
or  more  often  if  necessary;  and 

8.  Every  order  of  seclusion  shall  be  terminated  before  eight  (8) 
hours  duration,  unless  renewed  by  an  RN  or  physician  after 
personal  examination  and  evaluation,  where  the  seclusion  is 
ordered  for  patient  control  or  temporary  therapy. 

C.  Each  instance  of  seclusion,  and  a  statement  of  the  justification 
for  its  use  shall  be  entered  in  the  patient's  record. 


STATUTE ; 


Exercise  of  Civil  Rights 


34-2-15.      Right  to   communication  and   visitation — Exercise 
of   civil   rights. — A.     Subject   to   the  general   rules   and 
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regulations  of  the  hospital  or  mental  health  facility 
and  except  to  the  ex.tent  that  the  head  of  the  hospital 
or  mental  health  facility  determines  that  it  is  neces- 
sary for  the  medical  welfare  of  the  patient  to  impose 
restrictions,  every  patient  shall  be  entitled: 

(1)  to  communicate  by  sealed  mail  or  otherwise  with 
persons,  including  official  agencies,  inside  or  outside 
the  hospital  or  mental  health  facility; 

(2)  to  receive  visitors;  and 

(3)  to  exercise  all  civil  rights,  including  the 
right  to  dispose  of  property,  execute  instruments,  make 
purchases,  enter  contractual  relationships,  and  vote, 
unless  he  has  been  adjudicated  incompetent  and  has  not 
been  restored  to  legal  capacity. 

B.   Notwithstanding  any  limitations  authorized  under 
this  section  on  the  right  of  communication,  every  patient 
shall  be  entitled  to  communicate  by  sealed  mail  with  the 
court,  if  any,  which  ordered  his  involuntary  referral  for 
mental  health  care. 

34-2-25.   Unwarranted  hospitalization,  detention  or 
denial  of  rights — Penalties. — Any  person  who  wilfully 
causes  or  conspires  with  or  assists  another  to  cause: 

(1)  The  unwarranted  hospitalization  or  detention  of 
any  individual  under  the  provisions  of  this  act,  sections 
34-2-1  to  34-2-25  New  Mexico  Statutes  Annotated,  1953 
Compilation;  or 

(2)  The  denial  to  any  individual  of  any  of  the  rights 
accorded  to  him  under  the  provisions  of  this  act  shall, 
upon  conviction,  be  guilty  of  a  misdemeanor  and  shall  be 
punished  by  a  fine  not  exceeding  one  thousand  dollars 
($1,000.00)  or  imprisonment  not  exceeding  one  (1)  year, 

or  both. 


REGULATION: 


Except  to  the  extent  that  the  Medical  Director  of  the  institution 
determines  that  it  is  necessary  for  the  medical  welfare  of  the 
patient  to  impose  restrictions,  every  patient  shall  be  permitted  to: 

1.  communicate  by  sending  and  receiving  sealed  mail  or  otherwise 
with  persons,  including  official  agencies,  inside  or  outside 
the  institution; 

2.  receive  visitors  at  any  reasonable  time  as  fixed  by  regula- 
tion of  the  institution; 

3.  exercise  all  civil  rights,  including  but  not  limited  to  the 
right  to: 

a.  dispose  of  property, 

b.  execute  instruments, 

c.  make  purchases, 

d.  enter  contractual  relationships. 
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e.  retain  and  renew  a  motor  vehicle  operator's  license,  and 

f.  vote,  unless  he  has  been  adjudicated  incompetent  and  has 
not  been  restored  to  legal  capacity; 

'1.  receive  and  use  clothing  and  other  personal  property,  and 

5.  be  given  a  reasonable  amount  of  individual  storage  space  for 
his  possessions. 

6.  Appropriate  steps  must  be  taken  to  assist  the  patient  in  the 
management  of  funds  belonging  to  him. 

B.  Notwithstanding  any  limitations  authorized  under  this  section  on 
the  right  of  communication,  every  patient  shall  be  permitted: 

1.  to  communicate  by  sealed  mail  with  the  court,  if  any,  which 
ordered  his  commitment,  and 

2.  to  communicate  by  sealed  mail  and  to  consult  with: 

a.  counsel, 

b.  private  physicians, 

c.  certified  psychologists,  and 

d.  licensed  social  workers. 

C.  For  the  purpose  of  performing  routine  duties,  such  as  fiscal 
management,  officials  of  state  institutions  may  accept  appointment 
as  guardians  of  the  estates  of  patients.  But  no  such  official 
may  function  as  such  a  guardian  in  any  instance  involving: 

1.  a  conflict  of  interest, 

2.  a  waiver  of  the  constitutional  rights  of  a  patient, 

3.  waiver  of  confidentiality  of  the  records  of  a  patient,  or 

4.  consent  to  hazardous  or  experimental  therapy  procedures 
or  major  surgery. 

Restrictions  on  Rights 

A.  No  restriction  of  a  patient's  rights  shall  be  imposed  without  a 
written  statement  being  entered  in  his  individual  treatment  plan, 
over  the  signature  of  the  Medical  Director  of  the  institution  or 
his  designee,  detailing  the  reason  for  the  restriction. 

1.  Any  restriction  imposed  shall  be  for  the  minimal  necessary 
period  of  time,  not  to  exceed  thirty  (30)  days,  which  may 
be  extended  for  another  period  not  to  exceed  thirty  days, 
but  only  after  a  clinical  review  of  need,  a  detailed  state- 
ment of  which  shall  be  entered  on  the  patient's  treatment 
plan  and  medical  record. 
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2.  Any  further  extension  shall  be  made  only  after  review  and 
written  approval'  by  the  Medical  Director  of  the  institu- 
tion and  shall  be  reviewed  subsequently  at  least  once 
every  ninety  (90)  days. 

B.  When  restrictions  are  to  be  imposed  or  extended,  the  reasons 
for  and  nature  of  them  shall  be  discussed  carefully  with  the 
patient,  and  then  reduced  to  writing  in  the  patient's  chart. 

C.  Quarterly,  the  Administrator  of  the  institution  shall  report  to 
the  Secretary  of  the  Hospitals  and  Institutions  Department  the 
number  of  patients  whose  rights  were  denied  or  restricted,  and 
the  reason  or  reasons  therefor. 

Employment  of  Patients:  Compensation 

A.  Labor  which  contributes  to  the  operation  and  maintenance  of  the 
institution,  for  which  it  would  employ  someone  otherwise 
(whether  or  not  the  labor  is  considered  beneficial  to  the  patient), 
may  be  performed  by  a  patient  only  if: 

1.  the  patient  voluntarily  agrees, 

2.  engaging  in  the  labor  would  not  be  inconsistent  with  his 
treatment  plan, 

3.  the  amount  of  time  or  effort  required  to  perform  the  labor 
would  not  be  excessive,  and 

4.  the  labor  is  compensated  appropriately  and  in  accordance 
with  applicable  State  and  Federal  labor  laws  and  regulations. 

B.  The  requirements  and  restrictions  set  forth  in  the  subparagraphs 
(1)  and  (4)  above  shall  not  apply  to  labor  of  a  personal  house- 
keeping nature,  nor  to  labor  performed  as  a  condition  of  par- 
ticipation in  group  therapy  activities  or  residence  in  a  small 
group  living  arrangement.  All  interpretations  of  this  paragraph 
shall  be  in  careful  conformity  to  U.  S.  Department  of  Labor 
regulations. 

C.  In  the  discretion  of  the  administrator  of  the  institution,  a 
patient  may  be  allowed  to  sell  articles,  the  product  of  his 
individual  skill  and  labor. 

Complaints  Regarding  Violations 

A.  The  Secretary  of  the  Department  shall  designate  one  of  its  person- 
nel at  each  institution  as  the  person  to  whom  patients  and  others 
may  report  apparent  violations  of  patients'  rights.  Such  person 
shall  be  authorized  and  instructed  to  investigate  complaints  and 
to  report  his  conclusions  thereon  to  the  Administrator  of  the 
institution.  The  Administrator  of  the  institution  shall  determine 
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whether  violations  have  in  fact  occurred,  and  for  that  purpose 
may  hold  hearings  if. fairness  seems  to  require.  He  shall  have 
the  duty,  when  a  violation  has  occurred,  to  take  firm  and  fair 
disciplinary  and  remedial  action. 

B.  All  cases  of  alleged  patient  rights  violajtions,  together  with 
investigative  report  and  action  taken,  shall  be  reported  promptly 
to  the  Secretary  of  the  Department. 

C.  All  patients,  at  all  times,  must  be  treated  with  kindness  and 
decency.  Patient  mistreatment  or  serious  neglect  will  not  be 
tolerated.  Every  administrator  must  be  alert  at  all  times  to 
detect,  investigate  and  discipline  any  such  instances. 

D.  In  investigating  and  disciplining  cases  of  patient  mistreatment 
or  serious  neglect,  the  responsibility  of  the  suspect  must  be 
established  by  substantial  evidence.  However,  this  does  not 
always  require  the  testimony  of  eye  witnesses.  The  standard  is 
that  proof  be  sufficient  to  establish  with  reasonable  certainty 
in  the  minds  of  persons  of  ordinary  and  average  intelligence  the 
existence  of  the  fact.  Strong  suspicion  alone  is  not  enough, 
but  satisfactory  circumstantial  evidence  can  be  relied  upon. 
Insistence  upon  unrealistically  stringent  standards  of  proof 
results  in  too  many  cases  of  patient  mistreatment  or  serious 
neglect  going  uncorrected.  Agressive,  courageous  and  intelli- 
gent determination  to  root  out. this  evil  will  be  required. 

E.  All  disciplinary  action  must  conform  to  section  602  of  the 
Personnel  Board  Regulations.  It  must  be  impressed  upon  all 
personnel  that  patient  mistreatment  or  serious  neglect  shall 
be  considered  a  violation  of  section  602(f)  and  602(L)  of  the 
utmost  seriousness.  Under  the  provisions  of  section  602.2(e), 
the  disciplinary  action  most  appropriate  to  the  offense  of 
patient  mistreatment  or  serious  neglect  shall  be  deemed  to  be 
either  suspension  or  discharge  according  to  the  magnitude  of 
the  offense.  Only  comparatively  minor  incidents  will  justify 
less  stringent  discipline  than  discharge. 

F.  All  alleged  cases  of  patient  mistreatment  or  serious  neglect 
shall  be  reported  to  the  Secretary  of  the  Department. 

Commitment  Records 

A.  It  must  be  remembered  at  all  times  that  involuntary  detention 
of  a  patient  treads  on  constitutional  rights.  Careful  up-to- 
date  records  must  show  at  a  glance  the  basis  of  each  patient's 
detention.  Where  the  detention  is  involuntary,  care  must  be 
exercised  that  the  detention  is  in  full  compliance  with  law. 
All  doubtful  questions  must  be  referred  to  the  Secretary  of 
the  Department. 

B.  The  records  of  each  patient  must  be  reviewed  periodically  to 
determine  expressly  that  each  patient's  presence  in  the  insti- 
tution is  legal. 
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C.  The  records  of  each  voluntary  patient  must  be  reviewed  at  least 
every  six  (6)  months  to  assure  that  his  presence  in  the  institu- 
tion is  within  the  terms  of  his  consent.  If  a  minor  has  become 
of  age,  or  if  an  incompetent  has  achieved  competence,  consent 
obtained  from  a  parent  or  guardian  has  expired  and  a  new  consent 
must  be  obtained  from  the  patient. 

D.  No  patient  may  remain  in  the  institution  more  than  five  (5)  days 
on  an  emergency  admission  without  commencement  of  commitment 
action. 

E.  Forensic  commitments  for  the  purpose  of  determining  competence 
to  stand  trial  must  be  processed  and  reported  promptly. 

1.  If  reported  competent,  a  call-up  must  be  put  on  the  patient's 
record  to  prod  the  court  for  some  kind  of  disposition  in 
thirty  (30)  days,  if  the  patient  still  is  in  the  institution. 
This  kind  of  commitment  is  essentially  temporary. 

2.  If  the  patient  is  reported  incompetent,  the  court  and  district 
attorney  must  be  asked  for  appropriate  further  processing. 

All  cases  of  serious  delay  must  be  reported  to  the  Secretary 
of  the  Department,  with  full  copies  of  commitment  records 
being  sent  with  the  report. 


CONFIDENTIALITY  OF  RECORDS 


STATUTE : 


34-2-17.   Disclosure  of  information. — A.   All  certifi- 
cates, applications,  records,  and  reports  made  for  the 
purpose  of  this  act  [34-2-1  to  34-2-25]  to,  and  directly 
or  indirectly  identifying,  a  patient  or  former  patient  or 
an  individual  whose  involuntary  referral  for  mental  health 
care  has  been  sought  under  this  act  shall  be  kept  confi- 
dential and  shall  not  be  disclosed  by  any  person  except  in 
so  far: 

(1)  as  the  individual  identified  or  his  legal  guardian, 
if  any,  (or,  if  he  is  a  minor,  his  parent  or  legal  guardian) 
shall  consent;  or 

(2)  as  disclosure  may  be  necessary  to  carry  out  any  of 
the  provisions  of  this  act;  or 

(3)  as  a  court  may  direct  upon  its  determination  that 
disclosure  is  necessary  for  the  conduct  of  proceedings 
before  it  and  that  failure  to  make  such  disclosure  would  be 
contrary  to  the  public  interest. 

B.   Nothing  in  this  section  shall  preclude  disclosure, 
upon  proper  inquiry,  of  information  contained  in  such 
certificates,  applications,  records  or  reports,  to  abstractors 
in  connection  with  title  matters  relating  to  title  in  real 
property  in  which  the  patient  has  or  had  some  interest,  or 
lawyers,  or  information  as  to  his  current  medical  condition 
to  any  members  of  the  family  of  a  patient  or  to  his  relatives 
or  friends. 
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C.  Any  person  violating  any  provision  of  this  section 
shall  be  guilty  of  a-  misdemeanor  and  subject  to  a  fine  of 
not  more  than  five  hundred  dollars  6500)  and  imprisonment 
for  not  more  than  one  [1]  year. 

RULE  OF  COURT: 

20-4-504.   Rule  504 — Psychotherapist-patient  privilege. 

(a)  DEFINITIONS, 

(1)  A  "patient"  is  a  person  who  consults  or  is  examined 
or  interviewed  by  a  psychotherapist. 

(2)  A  "psychotherapist"  is  (A)  a  person  authorized  to 
practice  medicine  in  any  state  or  nation,  or  reasonably 
believed  by  the  patient  so  to  be,  while  engaged  in  the 
diagnosis  or  treatment  of  a  mental  or  emotional  condition, 
including  drug  addiction,  or  (B)  a  person  licensed  or 
certified  as  a  psychologist  under  the  laws  of  any  state  or 
nation,  while  similarly  engaged. 

(3)  A  communication  is  "confidential"  if  not  intended 
to  be  disclosed  to  third  persons  other  than  those  present 
to  further  the  interest  of  the  patient  in  the  consultation, 
examination,  or  interview,  or  persons  reasonably  necessary 
for  the  transmission  of  the  communication,  or  persons  who 
are  participating  in  the  diagnosis  and  treatment  under  the 
direction  of  the  psychotherapist,  including  members  of  the 
patient's  family. 

(b)  GENERAL  RULE  OF  PRIVILEGE.   A  patient  has  a  privilege 
to  refuse  to  disclose  and  to  prevent  any  other  person  from 
disclosing  confidential  communications,  made  for  the  purposes 
of  diagnosis  or  treatment  of  his  mental  or  emotional  condition, 
including  drug  addiction,  among  himself,  his  psychotherapist, 
or  persons  who  are  participating  in  the  diagnosis  or  treat- 
ment under  the  direction  of  the  psychotherapist,  including 
members  of  the  patient's  family. 

(c)  WHO  MAY  CLAIM  THE  PRIVILEGE,  The  privilege  may  be 
claimed  by  the  patient,  by  his  guardian  or  conservator,  or 
by  the  personal  representative  of  a  deceased  patient.  The 
person  who  was  the  psychotherapist  may  claim  the  privilege 
but  only  on  behalf  of  the  patient.  His  authority  so  to  do 
is  presumed  in  the  absence  of  evidence  to  the  contrary. 

(d)  EXCEPTIONS. 

(1)  Proceedings  for  Hospitalization.   There  is  no 
privilege  under  this  rule  for  communications  relevant  to 
an  issue  in  proceedings  to  hospitalize  the  patient  for 
mental  illness,  if  the  psychotherapist  in  the  course  of 
diagnosis  or  treatment  has  determined  that  the  patient  is 
in  need  of  hospitalization. 

(2)  Examination  by  Order  of  Judge.   If  the  judge  orders 
an  examination  of  the  mental  or  emotional  condition  of  the 
patient,  communications  made  in  the  course  thereof  are  not 
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privileged  under   this   rule  with  respect   to   the   particular 
purpose   for  which   the   examination   is   ordered   unless   the 
judge   orders   otherwise. 

(3)      Condition   an   Element  of   Claim  or   Defense.      There    is 
no   privilege   under    this    rule   as    to   communications    relevant 
to  an   issue   of    the  mental   or   emotional    condition   of   the 
patient    in    any   proceeding    in  which   he    relies   upon    the    condition 
as   an   element  of   his   claim  or  defense,    or,    after   the  patient's 
death,    in   any   proceeding    in  which   any   party   relies    upon    the 
condition   as   an   element   of   his   claim  or   defense. 

20-4-511.       Rule    511 — Waiver   of   privilege   by   voluntary 
disclosure.      A  person   upon  whom   these    rules   confer   a   privilege 
against   disclosure   of   the   confidential   matter   or   communication 
waives    the   privilege    if   he   or   his   predecessor  while   holder 
of    the   privilege   voluntarily   discloses   or   consents    to   dis- 
closure  of   any   significant   part   of    the  matter   or   communica- 
tion.     This    rule   does    not   apply    if    the   disclosure    is    itself 
a   privileged   communication. 

20-4-512.      Rule    512 — Privileged  matter   disclosed   under 
compulsion  or  without   opportunity   to   claim  privilege. 

Evidence   of   a   statement  or  other   disclosure   of   privileged 
matter   is   not   admissible   against   the   holder  of   the   privilege 
if   the  disclosure  was    (a)    compelled  erroneously  or    (b)    made 
without  opportunity   to   claim  the   privilege. 


REGULATION: 


All   patients'   records,   including  especially  their  clinical   records, 
and  including  the  information  that  they  were  in  the  institution  at 
all,  must  be  kept  confidential.     Divulgence  of  information  about 
patients  may  be  made  only  on  the  order  of  a  competent  patient  or 
the  parent  or  legal   guardian  of  the  person  of  other  patients.     Any 
other  demand  for  information  must  be  referred  to  the  Secretary  of 
the  Department. 

Patients  will   not  be  fingerprinted  or  photographed   (whether  by 
the  use  of  still,  motion  picture,  or  videotape  cameras),  except 
In  the  circumstances  and  under  the  conditions  set  forth  in  this 
section. 

1.  In  the  discretion  of  the  Medical  Director  or  in  subjection 
to  a  court  order,  law  enforcement  officials  may  be  allowed 
to  photograph  or  fingerprint  a  patient  who  is  accused  of 
having  committed  a  crime  and  whose    identification  is 
required  in  that  connection. 

2.  The  institution  may  take  or  use  fingerprints  or  photographs 
in  order  to: 

a.  provide  services  or  therapy  to  a  patient,  or 

b.  determine  a  patient's  identity. 
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Fingerprints  or  photographs  taken  for  either  of  these 
purposes,  and  any  copies  thereof,  shall   be  kept  as  part 
of  the  patient's  record. 

3.  Photographs  may  be  taken  and  used  for  purely  personal   or 
social   purposes  upon  the  patient's  request.     These  photo- 
graphs shall   not: 

a.  become  a  part  of  the  patient's  records,  and 

b.  be  retained  by  the  institution  or  its  personnel. 

4.  Photographs  may  be  taken  with  the  patient's  consent  for 
educational   or  training  purposes,  provided  that: 

a.  the  patient  is  clearly  informed  as  to  the  purpose  of 
the  photograph,  and 

b.  the  patient  is  fully  competent  to  give  his  consent 
or  the  fully  informed  consent  of  the  guardian  of  his 
person  be  obtained. 

DISCHARGE/    TEMPORARY   RELEASE   OR   TRANSFER 
STATUTE : 

34-2-16.      Writ  of  habeas   corpus. — Any   individual 
detained   pursuant   to   this    act    [34-2-1   to    34-2-25]    shall 
be  entitled   to   the  writ  of   habeas   corpus   upon  proper 
petition  by  himself  or   a   friend   to   any  court  generally 
empowered  to   issue   the  writ  of  habeas   corpus   in   the   county 
in  which  he   is   detained. 

34-2-18.      Detention   pending   judicial   determination. — 
Notwithstanding   any  other   provision  of   this   act    [34-2-1   to 
34-2-25] ,    no  patient  with  respect   to  whom  proceedings   for 
judicial   hospitalization  have   been   commenced   shall   be   re- 
leased or  discharged  during   the  pendency  of   such  proceed- 
ings  unless   ordered  by   the   court   or   a   judge   thereof  upon 
the   application  of   the   patient,    or   his    legal   guardian, 
parent,    spouse,    or  next-of-kin,    or  upon  the   report   of   the 
head  of  the  hospital   that   the   patient  may  be  discharged 
with   safety. 

34-2-10.      Discharge. — The   head  of   a   hospital   shall   as 
frequently   as   practicable,    but  not  less   often  than  every 
six    [6]    months,    examine   or   cause   to  be   examined   every 
patient   and  whenever  he  determines   that   the   conditions 
,    justifying   involuntary  hospitalization  no   longer  obtain, 
discharge   the  patient. 

34-2-3.      Discharge   of  voluntary  patients. — The  head  of 
the  hospital   shall   discharge   any  voluntary  patient  who  has 
recovered  or  whose   hospitalization  he  determines   to  be  no 
longer   advisable.      He  may  also  discharge   any  voluntary 
patient   if   to  do   so  would,    in   the   judgment  of   the  head  of 
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the  hospital,  contribute  to  the  most  effective  use  of  the 
hospital  in  the  care  and  treatment  of  the  mentally  ill. 

34-2-4.   Right  to  release  on  application. — a.   A  volun- 
tary patient  who  requests  his  release  or  whose  release  is 
requested,  in  writing,  by  his  legal  guardian,  parent, 
spouse,  or  adult  next-of-kin  shall  be  released  forthwith 
except  that 

(1)  If  the  patient  was  admitted  on  his  own  application 
and  the  request  for  release  is  made  by  a  person  other  than 
the  patient,  release  may  be  conditioned  upon  the  agreement 
of  the  patient  thereto,  and 

(2)  If  the  patient,  by  reason  of  his  age,  was  admitted 
on  the  application  of  another  person,  his  release  prior 

to  becoming  sixteen  [16]  years  of  age  may  be  conditioned 
upon  the  consent  of  his  parent  or  guardian,  and 

(3)  If  the  head  of  the  hospital,  within  forty-eight 
[48]  hours  from  the  receipt  of  the  request,  files  with 
the  district  court  or  a  judge  thereof,  whether  in  session 
or  in  vacation,  a  certification  that  in  his  opinion  the 
release  of  the  patient  would  be  unsafe  for  the  patient 

or  others,  release  may  be  postponed  on  application  for  as 
long  as  the  court  or  a  judge  thereof  determines  to  be 
necessary  for  the  commencement  of  proceedings  for  judicial 
hospitalization,  but  in  no  event  for  more  than  five  [5]  days. 

b.   Notwithstanding  any  other  provision  of  this  act 
[34-2-1  to  34-2-25] ,  judicial  proceedings  for  hospitalization 
shall  not  be  commenced  with  respect  to  a  voluntary  patient 
unless  release  of  the  patient  has  been  requested  by  himself 
or  the  individual  who  applied  for  his  admission. 

34-2-11.   Convalescent  status — Rehospitalization. — - 
a.   The  head  of  a  hospital  may  release  an  improved  patient 
on  convalescent  status  when  he  believes  that  such  release 
is  in  the  best  interests  of  the  patient.   Release  on  con- 
valescent status  shall  include  provisions  for  continuing 
responsibility  to  and  by  the  hospital.   Prior  to  the  end 
of  a  year  on  convalescent  status,  and  not  less  frequently 
than  annually  thereafter,  the  head  of  the  hospital  shall 
re-examine  the  facts  relating  to  the  hospitalization  of  the 
patient  on  convalescent  status  and,  if  he  determines  that 
in  view  of  the  condition  of  the  patient,  hospitalization 
is  no  longer  necessary,  he  shall  discharge  the  patient. 

b.   Prior  to  such  discharge,  the  head  of  the  hospital 
from  which  the  patient  is  given  convalescent  status  may 
at  any  time  readmit  the  patient.   If  there  is  reason  to 
believe  that  it  is  to  the  best  interests  of  the  patient  to 
be  rehospitalized,  the  head  of  the  hospital  may  issue  an 
order  for  the  immediate  rehospitalization  of  the  patient. 
Such  an  order,  if  not  voluntarily  complied  with,  shall,  upon 
the  endorsement  by  a  judge  of  the  district  court  of  the 
county  in  which  the  patient  is  resident  or  present,  authorize 
any  health  or  police  officer  to  take  the  patient  into  custody 
and  transport  him  to  the  hospital. 
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34-2-12.   Petition  for  re-examination  of  order  of 
involuntary  referral  for  mental  health  care. — Any  patient 
involuntarily  referred  for  mental  health  care  pursuant  to 
section  5  [34-2-5]  shall  be  entitled  to  a  re-examination 
of  the  order  for  his  involuntary  referral  for  mental  health 
care  on  his  own  petition,  or  that  of  his  legal  guardian, 
parent,  spouse,  relative,  or  friend,  to  the  district  court 
of  the  county  in  which  he  resides  or  is  detained.   Upon 
receipt  of  the  petition,  the  court  shall  conduct  or  cause 
to  be  conducted  by  a  special  commissioner  proceedings  in 
accordance  with  such  section  5  [34-2-5],  except  that  such 
proceeding  shall  not  be  required  to  be  conducted  if  the 
petition  is  filed  sooner  than  six  [6]  months  after  the  is- 
suance of  the  order  of  involuntary  referral  for  mental 
health  care  or  sooner  than  one  [1]  year  after  the  filing 
of  a  previous  petition  under  this  section. 

34-2-6.   Hospitalization  by  an  agency  of  the  United 
States. — a.   If  an  individual  ordered  to  be  hospitalized 
pursuant  to  the  previous  section  is  eligible  for  hospital 
care  or  treatment  by  any  agency  of  the  United  States,  the 
court,  upon  receipt  of  a  certificate  from  such  agency 
showing  that  facilities  are  available  and  that  the  individ-  . 
ual  is  eligible  for  care  or  treatment  therein,  may  order 
him  to  be  placed  in  the  custody  of  such  agency  for  hospit- 
alization.  When  any  such  individual  is  admitted  pursuant 
to  the  order  of  such  court  to  any  hospital  or  institution 
operated  by  any  agency  of  the  United  States  within  or  with- 
out the  state,  he  shall  be  subject  to  the  rules  and  regu- 
lations of  such  agency.   The  chief  officer  of  any  hospital 
or  institution  operated  by  such  agency  in  which  the  indi- 
vidual is  so  hospitalized,  shall  with  respect  to  such 
individual  be  vested  with  the  same  powers  as  the  heads  of 
hospitals,  within  this  state  with  respect  to  detention, 
custody,  transfer,  conditional  release,  or  discharge  of 
patients.   Jurisdiction  is  retained  in  the  appropriate 
courts  of  this  state  at  any  time  to  inquire  into  the  mental 
condition  of  an  individual  so  hospitalized,  and  to  determine 
the  necessity  for  continuance  of  his  hospitalization,  and 
every  order  of  hospitalization  issued  pursuant  to  this 
section  is  so  conditioned. 

b.   An  order  of  a  court  of  competent  jurisdiction  of 
another  state,  or  of  the  District  of  Columbia,  authorizing 
hospitalization  of  an  individual  by  any  agency  of  the 
United  States  shall  have  the  same  force  and  effect  as  to  the 
individual  while  in  this  state  as  in  the  jurisdiction  in 
which  is  situated  the  court  entering  the  order;  and  the 
courts  of  the  state  or  district  issuing  the  order  shall  be 
deemed  to  have  retained  jurisdiction  of  the  individual  so 
hospitalized  for  the  purpose  of  inquiring  into  his  mental 
condition  and  of  determining  the  necessity  for  continuance 
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of  his  hospitalization,  as  is  provided  in  subsection  (a) 
of  this  section  with  respect  to  individuals  ordered  hos- 
pitalized by  the  courts  of  this  state.   Consent  is  hereby 
given  to  the  application  of  the  law  of  the  state  or  district 
in  which  is  located  the  court  issuing  the  order  for  hos- 
pitalization with  respect  to  the  authority  of  the  chief 
officer  of  any  hospital  or  institution  operated  in  this 
state  by  any  agency  of  the  United  States  to  retain  custody, 
transfer,  conditionally  release,  or  discharge  the  individual 
hospitalized. 

34-2-9.   Transfer  of  patients. — Upon  receipt  of  a  cer- 
tificate of  an  agency  of  the  United  States  that  facilities 
are  available  for  the  care  or  treatment  of  any  individual 
heretofore  ordered  hospitalized  pursuant  to  law  or  here- 
after pursuant  to  section  5  [34-2-5]  of  this  act  in  any 
hospital  for  care  or  treatment  of  the  mentally  ill  and  that 
such  individual  is  eligible  for  care  or  treatment  in  a  hos- 
pital or  institution  of  such  agency,  the  head  of  the  hospital 
may  cause  his  transfer  to  such  agency  of  the  United  States 
for  hospitalization.   Upon  effecting  any  such  transfer,  the 
court  ordering  hospitalization,  the  legal  guardian,  spouse, 
and  parents,  or  if  none  be  known,  his  nearest  known  relative 
or  friend  shall  be  notified  thereof  immediately  by  the  head 
of  the  hospital.   No  person  shall  be  transferred  to  an 
agency  of  the  United  States  if  he  be  confined  pursuant  to 
conviction  of  any  felony  or  misdemeanor  or  if  he  has  been 
acquitted  of  any  charge  solely  on  the  ground  of  mental 
illness  unless  prior  to  transfer  the  court  originally 
ordering  confinement  of  such  person  shall  enter  an  order 
for  such  transfer  after  appropriate  motion  and  hearing. 
Any  person  transferred  as  provided  in  this  section  to  an 
agency  of  the  United  States  shall  be  deemed  to  be  hospital- 
ized by  such  agency  pursuant  to  the  original  order  of 
hospitalization. 

34-3-5.   Governing  authority — Powers  and  duties — Insti- 
tution a  body  corporate — Training  school — Rules  and  regula- 
tions.— A.   The  governing  authority  of  the  Los  Lunas 
Hospital  and  Training  School  is  empowered  to.... 

G.   The  governing  authority  is  authorized  to  transfer 
any  person  committed  to  it  to  a  more  suitable  state  institution. 

34-3-7.   Discharge  or  placement  of  patients. — A.   The  court 
hearing  such  causes  shall  retain  jurisdiction  thereof,  and, 
upon  good  cause  shown,  and  upon  recommendation  of  a  hospital 
evaluation  board  after  the  hospital  evaluation  board  has  de- 
termined that  in  its  opinion  the  mentally  defective  person 
is  able  to  adjust  himself  satisfactorily  to  the  normal  life 
of  the  community,  or  that  he  shall  be  so  cared  for  by  others 
as  not  to  require  institutional  care  or  treatment,  the  court 
may  order  the  discharge  of  the  mentally  defective  person. 
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B.   Upon  advice  of  the  hospital  evaluation  board  and 
in  co-operation  with  any  competent  interested  physician 
outside  the  institution,  the  governing  authority  may 
direct  the  superintendent  to  parole  inmates  of  the  insti- 
tution from  time  to  time  as  conditions  warrant. 

34-3-9.   Receiving  inmates  from  other  institutions. -"- 
The  superintendents  of  the  New  Mexico  State  Hospital,  New 
Mexico  Boys'  School  and  Girls'  Welfare  Home,  when  the 
physicians  of  such  institutions  shall  certify  to  them  that 
any  inmate  of  one  [1]  of  these  institutions  is  mentally- 
defective,  and  a  proper  case  for  admission  into  the  Los 
Lunas  Hospital  and  Training  School,  shall  present  the 
matter  to  the  superintendent  of  the  latter  institution, 
who,  may  receive  such  inmate  as  an  inmate  of  the  Los  Lunas 
Hospital  and  Training  School  without  formal  action  of 
court. 

34-13-14.   Release  of  voluntary  admittees. — A  mentally 
defective  person  being  treated  or  cared  for  under  voluntary 
admission  to  the  institution  shall  be  discharged  by  the 
governing  authority  from  the  institution  upon  the  applica- 
tion of  the  natural  parents,  the  surviving  natural  parent, 
or  the  guardian  or  person  having  custody  and  control  of 
the  person  vduntarily  admitted. 


RULE  OF  COURT: 


(a)  Defense  of  Insanity. 

(1)  Notice  of  the  defense  of  "not  guilty  by  reason 
of  insanity  at  the  time  of  cominission  of  an  offense"  must 

be  given  at  the  arraignment  or  within  twenty  days  thereafter, 
unless  upon  good  cause  shown  the  court  waives  the  time  re- 
quirement of  this  rule. 

(2)  When  the  defense  of  "not  guilty  by  reason  of 
insanity  at  the  time  of  commission  of  an  offense"  is  raised, 
the  issue  shall  be  determined  in  nonjury  trials  by  the  court 
and  in  jury  trials  by  a  special  verdict  of  the  jury.   When 
the  determination  is  made  and  the  defendant  is  acquitted 

on  the  ground  of  insanity,  the  court  shall  proceed  to  make 
a  further  determination,  without  a  jury,  of  the  present 
sanity  of  the  defendant.   The  determination  of  the  defend- 
ant's present  sanity  shall  be  in  accordance  with  the  pro- 
visions of  law  governing  proceedings  for  the  involuntary 
hospitalization  of  the  mentally  ill  except  that,  in  lieu 
of  an  application,  the  proceeding  shall  be  initiated  upon 
the  court's  own  motion. 

(b)  Determination  of  Present  Sanity.   Whenever  it  appears, 
by  motion  or  upon  the  court's  own  motion,  at  any  stage  of  a 
criminal  proceeding  that  there  is  a  question  as  to  the  mental 
competency  of  a  defendant  to  stand  trial,  any  further  pro- 
ceeding in  the  cause  shall  be  suspended  until  the  court, 
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without  a  jury,  determines  this  issue.   When  the  deter- 
mination is  made  that  a  defendant  does  not  have  mental 
capacity  to  stand  trial,  the  court  shall  further  determine 
whether  the  defendant  should  be  committed  in  accordance 
with  the  provisions  of  law  governing  proceedings  for  the 
involuntary  hospitalization  of  the  mentally  ill.   A  de- 
fendant so  committed  shall  be  treated  as  other  patients 
committed  involuntarily  except  that  he  may  not  be  released 
from  custody  without  an  order  of  the  court.   A  defendant 
determined  to  be  incompetent  to  stand  trial  shall  have 
the  question  of  his  mental  capacity  to  stand  trial  redeter- 
mined by  the  court  whenever  the  medical  authorities  of  the 
institution  to  which  he  was  committed  or  any  medical 
authorities  appointed  by  the  court  report  to  the  court  that 
the  defendant  is  mentally  competent  to  stand  trial. 
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ADOPTED  by  the  Hospitals  and  Institutions  Board  of  New  Mexico 
on  September  12,  1974. 


CHAIRMAN  of  the  Board 


ATTEST: 


SECRETARY  of  the 
Hospitals  and  Institutions  Department 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  EL\STERN  DISTRICT  OF  PENNSYLVANIA 


TERR!  LEE  HALDERMAN,   a  reUrded 
citizen  by  her  mother  and  guardian, 
Winifred  Haldcnnan,   ct  al. ,   individually 
and  on  behalf  of  all  others  similarly 
situated. 
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I.      STATEMENT  OF  THE  CASE 

This  civil  rights  class  action  is  brought  by  eight  residents  of  the 
Pennhurst  State  School  and  Hospital,  a  state  institution  for  the  retarded, 
in  an  attempt  to  remedy  the  serious  ill  treatment  and  neglect  they  suffer  ; 
during  their  confinement  at  that  institution.  Joining  the  individual  FlaintiffJ, 
the  Parents  and  Family  Association  of  Pennhurst  sues  on  behalf  of  its 
nembers  and  the  institutions  residents. 

The  Defendants  include  in  institution,  the  state  Department  of  Public 
Welfare,  the  Secretary  of  Public  Welfare,  Peniihurst  officials  and 
employees.  Each  of  the  individual  defendants,   it  is  alleged,  "knew  or 
should  have  kncwn  of  the  policies,  practices,  acts,  omissions,  and  conditions" 
Involved  in  the  Complaint. 


A.  All  Residents  of  Pennhurst  State  School  and  Hospital  Live  Under  Adverse 
and  Dangerous  Conditions 


Pennhurst  State  School  and  Hospital  houses  approximately  1600  persons 
under  the  care  of  a  staff  which  is  deficient  by  «  minimum  of  146  employees. 
The  level  of  staffing  is  inadequate  to  assure  the  health,  safety,  comfort, 
or  treatment  of  the  residents. 

The  facilities  are  not  only  inadequa'te  but  dangerously  unsafe.  None  of  the 

buildings  meets  the  federal  Life  Safety  Code  requirements  and  an  official 

survey  by  the  Department  of  Welfare's  Bureau  of  Construction  and 

Maintenance  reported  in  1971,  in  words. which  portray  the  situation 

today: 

Ac  the  present  time,  there  are  approximately  1000  students 
at  Pennhurst  living  in  utter  squalor,  housed  in  unsafe, 
unsanitary  buildings,  several  previously  planned  for 
demolition  to  make  room  for  new  student  cottages. 
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Conditions  «t  Pennhurst  are  generally  oppressive,  poor,  improper, 
inadequate,  inefficient,  and  in  violation  of  all  professional,  humane 
and  legal  standards.  These  conditions  arc  detailed  in  the  Complaint  (at 
Paragraphs  34-53);  only  a  brief  sunoDary  will  be  submitted  here: 

1.  Residents  suffer  needless  and  preventable  injuries  due  to 
poor  staffing,  poor  facilities  and  inadequate  supervision.  A  lack  of  hot 
water  makes  it  difficult  to  treat  such  Infections  as  boils,  often  causing 
epidemics  of  boils  to  break  out. 

2.  "Accidental"  deaths  art  not  unusual  at  Pennhurst. 

3.  Sedative  mind-altering  drugs  are  administered  to  residents  not 
for  the  purpose  of  treatment  but  solely  for  their  managements  and  control 
and  for  the  convenience  of  staff.  These  drugs  are  often  administered  over 
the  objections  of  the  residents  and/or  their  parents. 


4.  Residents'  conditions  deteriorate  during  their  stay  at  Pennhurst. 

5.  Proper  hygiene,  sanitation  and  bathing  is  neglected.  For 
example,  on  many  wards  at  Pennhurst,  there  is  no  toilet  paper.  No  attempt 
is  made  to  teach  residents  the  self-help  skills  necessary  to  deal  with 
toileting.  Often,  hand  soap  is  not  available  in  the  bathrooms • 
Cosnunicable  diseases  and  other  infections  often  needlessly  spread  and 
infect  large  proportions  of  a  ward's  population. 

6.  Clothing  provided  is  unpersonallr.ad.  Ill-fitting  and  often 
improper  for  the  weather.  Residents  generally  cannot  choose  tha  clothes  thay 
wear.  Residents  suffer  from  a  lack  of  exercise. 

7.  Straight-Jacketa,  wrist  restraints  and  shackle  belts  with  Mt«l 
lock*  «ra  used  unnecessarily  nod  without  proper  autberivation 
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Residents  are  spanked,  slapped,  punched  or  shoved  for  disobeying  often 
illegitimate  staff  commands  or  for  disobeying  rules  or  ward  policy. 

9.  Staff  training  is  inadequate. 

10.  Dignity  and  privacy  are  forgotten  words  in  the  day-to-day 
life  at  Pennhurst.  Two  or  three  residents  may  be  forced  under  one  shower 
head  simultaneously  for  bathing.   Many  bathroom  stalls  have  no  doors  and 
residents  are  thus  forced  to  use  the  toilet  in  full  view  of  other  residents 
and  staff,  often  at  a  time  scheduled  by  staff.  Enemas  may  be  given  publicly. 
Residents  are  often  found  wearing  clothing  soaked  with  urine  or  stained  with 
feces. 

B.  Plaintiff  Terrl  Lee  Halderman 

Since  1966,  Halderman  has  been  involved  In  more  than  forty  reported 
incidents.  Including  lacerations,   bites,  scrathes,  bruises  and  fractures. 
Few  or  none  of  these  injuries  would  have  occurred  had  she  been  cared  for 
properly.   In  one  incident,  an  institutional  belt-tightening  program 
resulted  in  a  shortage  of  shoelaces  for  residents.  Terrl  Lee,  barefoot  and, 
according  to  a  hospital  teport,  under  no  supervision,  broke  her  left  toe  on 
Juhe  15,  1973. 

Another  tragic  Incident  occurred  when  institutional  employees  discovered 
Halderman  bleeding  from  the  mouth  and  what  appeared  to  be  a  tooth  hanging. 
When  Ward  aides  attempted  to  pull  the  tooth,  they  found  that  it  was  actually 
a  broken  pleca  of  cartilage,  part  of  a  broken  Jaw.  A  special  investigating 
team  criticized  the  actions  of  all  levels  of  employees  Involved. 

Halderman' B  conditions  h&a  deteriorated  at  Pennhurst.  While  she  was  once 
«ble  to  exprese  b^raelf  verbally,  ehe  Haq  stopped  tAlldng.  She  h49  1q«c 


1116 


prsctlcallr  all  of  her  front  teeth,  has  nmj   facial  scars,  and  Is  under> 
nourished.  She  suffers  stomach  disorders  due  to  the  failure  of  Pennhurst 
to  provide  the  special  diet  she  requires. 

Although  Plaintiff  receives  no  drugs  while  visiting  the  hone,  of  her  parent 
or  the  homes  of  other  people,  and  although  she  functions  veil  in  an  un- 
sedated  state,  she  receives,  over  the  objections  of  her  parent,  doily 
injections  of  a  sedative  drug  at  Pennhurst.  On  at  least  one  occasion, 
she  received  an  overdose  of  the  drug  Mellaril  vbich  required  nedical 
bospitalizatioa. 

C.  Plaintiff  Larry  Taylor 

Taylor  has  been  a  resident  of  Pennhurst  for  ten  years.  During  that  tioe,  he 
has  been  repeatedly  abused  physically  through  the  gross  neglect  of  the  staff. 
In  one  incident^  Taylor  was  severely  beaten  by  another  resident  while  there 
were  staff  present,  and  the  latter  took  no  steps  to  protect  hin.  Taylor's 
injuries  were  such  that  hospitalization  for  several  weeks  was  required. 
Taylor  has  continually  been  sedated  with  drugs.  At  one  tine,  he  was  placed 
on  a  seizure-controlling  drug,  though  no  one  had  seen  Taylor  ever  have  any 
type  of  seizure.  Such  drug  has  permanently  damaged  Taylor  physically  and, 
together  with  other  drugs,  has  seriously  hindered  Taylor's  proper  babilitatlon, 
education  and  treatment. 

Cross  neglect  continues  in  other  ways.  In  one  Incident,  Taylor  was  found  by 
bis  parents  to  bs  obviously  dehydrated)  this  condition  ww  obviously  left 
untreated.  Teylor's  father  demanded  Juicei  which  was  available  on  (he  wardi 
and  Teylor  ijxmed lately  drank  nore  than  •  quart  of  the  liquid,  in  his  dehydrated 
condition.  At  other  times,  there  ha«  not  been  •  single  washcloth  available 
with  which  to  cleanse  Taylor. 

D.  Plaintiff  Kenny  Taylor 

Taylor  has  been  at  Pennhurst  for  tea  years.  Be  has  been  continually  victimized 
by  other  residents  of  the  institution.  These  assaults  occur  at  times  when  tha 
ward  la  left  completely  unsupervised  or  when,  while  supervisory  personnel  were 
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present,  they  took  no  steps  to  protect  Taylor  from  his  antagonists.  During 

one  four  month  period,  Taylor  was  bitten  by  the  same  resident  four  tlaes,  and 

no  meaningful  attempt  was  made  to  protect  Taylor  from  the  more  aggressive  residua:. 

On  one  occasion,  Taylor's  parents  found  the  ward  unattended,  and  the  aides  In 

their  office,  highly  Intoxicated,  while  the  children  ran  wildly  around  the  ward 

This  condition  was  reported,  and  subsequently  the  two  employees  Involved  were 

dismissed. 

In  another  example  of  gross  neglect,  Taylor  was  pushed  from  a  swing  and  landed 

violently  on  his  face;  his  nose  and  mouth  bleeding  and  swollen.  Not  until  two 

days  later  did  Fennhurst  discover  that  Taylor's  nose  was  brokeQ. 

On  many  occasions  there  have  been  broken  chaxrs,  exposed  nails,  and  protruding 

springs  dangerously  exposed  on  Taylor's,  and  other  residents',  wards. 

E.   Robert  Sobetsky 

The  record  of  Robert  Sobetsky  Is  replete  with  the.  familiar  string  of  preventable 
resident  assaults,  and  ensuing  physical  Injuries,  bites  and  scratches.  Be- 
cause of  a  walking  disability,  he  Is  an  obvious  prime  target  for  attack  by 
other  residents.  On  one  day  alone  in  December,  1973,  Sobetsky  suffered  multlplo 
bites  on  his  upper  arms,  and  on  another  occasion  was  bitten  twice  on  the  neck. 
Once,  while  Sobetsky  was  confined  to  a  wheelchair,  he  was  left  unattended  at  th^ 
top  of  an  open  flight  of  stairs.  Because  of  the  lack  of  supervision  and  safegu^ris 
he  fell  down  the  stairs,  incurring  serious  injuries. 

Another  time,  when  Sobetsky  was  suffering  from  a  deep  chest  cold,  he  was  taken 
home  by  his  parents.  They  found  that  he  had  nothing  on  underneath  his  coat  ex- 
ciept  on  undershirt,  though  it  was  mid-February. 

Sobetsky,  as  well  as  other  residents,  is  kept  in  •  ward  which  is  constantly  en- 
gulfed with  the  intolerable  small  of  feces  and  urine.  He  and  other  residents 
are  often  dressed  only  in  underwear,  and  at  times  are  even  left  naked  on  the  co^if! 
tile  floor.  Because  of  these  conditions,  Sobetsky's  condition  has  regressed  to 
the  point  where  his  latest  "progress"  includes  acta  which  he  was  able  to  perforr^ 
prior  to  his  entering  Fennhurst. 
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r.  Theresa  Sobetsky 

Theresa  Sobetskyi  has  been  a  resident  of  Pennhurst  for  three  years.  She, also, 
has  suffered  from  the  gross  neglect  of  the  staff.  On  one  occasion,  she  was 
thrown  out  of  her  wheelchair  by  another  resident  and  she  sustained  severe 
lacerations.   However,  a  severely  sprained  ankle  and  left  knee  were  not  noticed 
by  Defendant  until  eleven  days  after  the  injury,  when  her  mother  discovered 
the  child's  Inability  to  walk.  Up  until  that  tine,  Pennhurst  staff  never 
detected  the  injury  —  an  injury  so  prominent  that  a  private  surgeon,  upon 
seeing  Sobetsky  on  the  twelfth  day  following  the  injury,  ordered  immediate 
z-rays.  The  .physician  then  proscribed  orthopedic  shoes  for  Sobetsky. 
The  staff,  however,  continually  disregarded  the  explicit  instructions  of  the 
physician  concerning  the  use  of  the  shoes,  even  so  far  as  to  put  the  shoes  on  thb 
wrong  feet,  inflicting  even  greater  damage  tp  Plaintiff.  The  shoes,  in  fact, 
were  found  to  be  mislabelled:   the  right  shoe  labelled  left,  and  vice-versa. 

Also,  the  physician  advised  use  of  a  walkette,  but  Pennhurst  officials  delayed 
such  therapy  until  such  time  as  Sobetsky's  parents  paid  for  the  walkette. 
Needed  treatment  was  thus  delayed  and  made  contingent  upon  Sobetsky's  ability 
to  pay -for  «  walkette  that  was  already  available  at  Pennhurst. 

Another  incident  of  staff  neglect  occurred  when  a  Pennhurst  physician,  negllgentr 
ly  extracting  one  of  Sobetsky's  teeth,  misplaced  an  injection  in  her  lip,  causing 
severe  pain  to  the  child  and  disfigurement  to  her  face. 

C.   Nancy  Beth  Bowman 

In  1970,  Bowman  was  struck  so  violently  by  an  aide  that  the  caps  for  her  teeth 
were  dislodged  and  were  never  located.  Her  back  reveals  the  marks  of  inadequate 
incompetent  and  negligent  care  and  supervision.  Numerous  scars  and  patches 
of  scar  tissue  that  did  not  exist  prior  to  her  entering  Pennhurst  are  evident 
OD  many  parts  of  her  body. 
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H.  George  Sorotoa 

Sorotos  is  eleven  years  old  and  has  been  at  Fennhurst  for  four  years.  Here 
again  is  the  familiar  pattern  of  missing  teeth,  scars  and  bite-marks. 

Sobotos  is  subjeat  to  constant  degradations.  On  occasions  he  has  been  found 
lying  naked  on  the  cold,  bare  tile  floor,  and  his  usual  attire  is  only  under- 
pants, without  shoes  and  socks.   Sometimes,  Sorotos'  parents  have  found  him 
physically  tied  to  a  bench,  in  a  manner  identical  to  one  in  which  a  young  child 
strangled  to  death  at  Fennhurst  two  years  previously. 

I.  Farents  And  Family  Association  of  Fennhurst 

The  Farents  And  Family  Association  of  Fennhurst  represents  two  hundred  parents 
of  retarded  citizens  who  are  voliintarily  and  involuntarily  comaitted  to 
Fennhurst.  The  Association  was  organized  in  Response  to  the  critical  need  to 
protect  the  rights  of  the  citizens  of  Fennhurst;  which  rights  were,  and  are, 
being  sadly  and  grossly  neglected.  The  organozation,  for  years,  has  atcenpted 
to  alleviate  the  pitiful  conditions  at  Fennhurst  through  state,  local,  and 
institutional  administrative  channels.  Because  most  of  its  efforts  have  been 
in  vain,  the  Association  resorts  to  this  law  suit  as  the  only  viable  method 
of  vindicating , the  rights  of  retarded  citizens  at  Fennhurst. 

J.  Status  Of  The  Case 


It  is  alleged  that  the  Flaintlffs  and  their  class  suffer,  in  terms  of  their 
general  and  individual  conditions,  a  deprivation  and  denial  of  their  constituticf.- 
al,  statutory  and  coonoa  law  rights  to  treatment,  and  a  deprivation  and  denial 
of  their  constitutional  right  to  the  least  restrictive  conditions  necessary  to 
achieve  the  purposes  of  conmitaent,  right  to  refuse  treatment,  right  to  be  free 
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freni  haxv,  right  to  be  free  fron  cruel  and  untisual  punishment,  right  to  due 
process  of  law  and  right  to  equal  protection  of  the  laws  —  all  In  violation 
of  the  Pennsylvania  mental  health  act  and  the  First,  Fourth,  Eighth,  Ninth, 
and  Fourteenth  Amendments  to  the  United  States  Constitution. 

Plaintiffs,  therefore,  request  Injunctive  relief  ordering  the  Defendants  to  act 
to  provide  the  proper  supervision,  treatment  and  care  at  Pennhurst  which  has   i 
thus  been  denied.  Plaintiffs  also  request  the  Court  to  determine  the  minimum 
constitutional  and  statutory  and  common  law  standards  for  care  which  are 
applicable  to  this  Institution.  Plaintiffs,  furthermore,  ask  relief  through 
compensatory  and  punitive  damages  for  those  deprivations  already  suffered,  for 
which  injunctive  and  declaratory  relief  is  Inadequate. 

The  Defendants  have  moved  to  dismiss  all  counts  of  the  complaint,  contending 
that  the  complaint  fails  to  state  a  claim  upon  which  relief  can  be  granted  and 
that  they  are  immune  from  suit  by  reason  of  the  Eleventh  Amendment.  Also, 
Defendants  contend  that  the  Parents  And  Family  Association  of  Pennhurst  lacks 
standing  and  that  the  unnamed  defendants  should  be  stricken  from  the  complaint. 
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II.  STANDARDS  ON  MOTION  TO  DIS>1ISS 

For  the  purpose  of  considering  the  notion  to  dismiss  under  F.R. C.P. 
12(b)(6),  the  material  allegations  of  the  complaint  are  taken  as  true  and 
admitted.  Walker  Process  Equip,  v.  Food  Machine  &  Chem.  Corp..  382  U.S. 
172  (1965);  Gardner  v.  Toilet  Goods  Ass'n.  387  U.S.  167  (1957).  The  action 
may  not  be  dismissed  for  lnsufflciency"unless  it  appears  to  a  certainty  that 
plaintiff  is  entitled  to  no  relief  under  any  state  of  facts  vhlch  could  be  \r 
proved  in  support  of  the  claim."  2A  Moore's  Federal  Practice  Par.  12.08 
(emphasis  in  original);  Conley  v.  Gibson.  355  U.S.  41  (1957);  Ballou  v. 
General  Electic  Co..  393  F.  2d  398  (Ist  Cir,  1968).  Pleadings  are  to  be 
liberally  construed.  Rule  8(f).  The  complaint  must  be  given  the  benefit  ^ 
'of   every  possible  implication.  Anderson  v.  Pennsylvania  R.R. ,  143  F.Supp. 
4U  (S.D.N.T.  1956). 

Dismissals  under  12(b)(6)  are  little  favored,  especially  in  civil  rights 
actions.  Spanihel  v.  Turrcntine,  339  F.Supp  1074  (S.D.  Tex.  1972).  See 
Holmes  v..  New  York  City  Housing  Authority.  398  F.2d  741  (3d  Cir.  1970);  Scher 
V.  Board  of  Education  of  Town  of  West  Orange.  424  F.2d  741  (3d  Cir.  1970). 
For  example.  In  an  important  recent  case,  Haines  v.  Kerner,  404  U.S.  519 
(1972),  the  dismissal  of  •  state  inmate's  civil  rights  action  was  reversed 
where  from  the  allegations  of  the  pro  se  complaint  it  did  not  appear  beyond 
doubt  that  Che  plaintiff  could  prove  no  set  of  facts  in  support  of  his  dala 
which  would  entitle  him  to  relief. 
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m.  THERE  EXISTS  A  JUDiaAL  OBLIGATION  TO 

SAKEGUAHU  THE  CONSTITUTIONAL  RIGHTS 
OF  IN'MATES  OF  MENTAL  INSTITUTIONS, 
INCLUDING  THE  CONSTITUTIONAL  RIGHT  TO 
ADEQUATE  TREATMENT 


A.  The  HIght  to  Treatment  Is  Justiciable 

Defendants,  placing  almost  exclusive  reliance  upon  the  district  court 
decision  in  Bumham  v.  Dept.  of  Public  Health  of  Georgia,   349  F.  Supp.  1335 
(N.  D.  Ga.  1972),  have  suggested  that  the  treatment  of  involuntary  inmates 
in  mental  institutions  is  an  issue  beyond  the  scope  of  judicial  inquiry.  The 
Burnham  court  appeared  to  believe  that  recognition  of  the  constitutional  rights 
of  such  inmates  would  place  it  in  the  forefront  of  the  law.  To  the  contrary, 
by  dismissing  the  complaint  of  Georgia's  mentally  handicapped  citizens, 
the  Burnham  court  placed  itself  in  glaring  isolation  from  numerous  decisions 
in  the  Supreme  Court,  the  lower  federal  courts,  and  state  courts,  in  which 
the  constitutional  rights  of  mentally  different    inmates  have  been  recognized. 

The  Fifth  Circuit  Court  of  Appeals,  in  a  scholarly  and  reasoned  analysis,  has 

unequivocally  recognized  the  constitutional  basis  of  the  right  to  treatment  and 

has  rejected  the  conclusions  of  Burnham  with  regard  to  justiciability. 

Donaldson  v.  O'Connor,  493  F.  2d  507  (5th  Cir.  1974).  The  court  in  Donaldson 

concluded  that  questions  of  justiciability  were  clearly  surmountable: 

We  do  not,  however,  concede  that  determining  what 
constitutes  adequate  treatment  is  beyond  the  competence 
of  the  judiciary.  In  deciding  in  individual  cases  whether 
treatment  is  adequate,    there  are  a  number  of  devices  open 
to  the  courts,   as  Judge  Bazelon  noted  in  discussing  the 
Implementation  of  the  statutory  right  to  treatment  in  the 
landmark  case  of  Rouse  v.   Cameron.   There  are  by  now  marq^ 
cases  where  courts  have  undertaken  to  determine  whether 
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treatment  in  an  individual  case  is  adequate  or  have  ordered 
that  determination  to  be  made  by  a  trial  court.     ' 


47.  See,   e.  g. ,  Humphrey  v.   Cady,   1972,   405  U.S.   504; 
92  S.  Ct.   1048.   31  L.  Ed.  2d  394;  In  re  Curry,   1971,   147  U.S.  App. 
D.  C.   28,   452  F.  2d  1360;  United  States  v.   Waters,  1970,   141 
U.S.  App.  D.  C.    289,    437  F.  2d  722;  Dobson  v.    Cameron,    1967, 
127  U.  S.  App.  D.  C.    324,    383  F.  2d  519;  Tribby  v.    Cainercn, 
126  U.S.  App.  D.C.   327,    379  F.  2d  104;  IVlillard  v.   Cameron. 
1966,    125  U.S.  App.  D.C.   383,    373  F.  2d  468;  Sas  v.    Maryland. 
4  Cir.   1964,    334  F.  2d  506,    remanding,    D.  Md. .   1969, .  295  F.  Su??. 
389,   affd  sub.    nom.,   Tippett  v.   IVlarjland,    1971,    436  F.  2d  1153, 
cert,   dismissed  as  improvidently  granted  sub  nom.,   Murel  v. 
Baltimore  City  Crim.    Ct. ,   1972,    407  U.  S.    355,    92  S.  Ct.    2091. 
32L.  Ed2d791;  Dixon  v.  Atty.   Gen'l  of  Pennsylvania,   M.D.   Pa. 
1971,   325F.  Supp.   966  (three-judge);  In  re  Jones.    D.  D.  C.  1972. 
338F.  Supp.   428;  Clatterbuck  v.   Harris,   D.  D.  C.  1963,    295  F. 
Supp.   84;  Nason  v,   Supt.   of  Bridgewater  State  Hospital,   1968, 
353  Mass.   604,   233  N.  E.  2d  908. 
Id.  at 

The  extremely  favorable  execution  of  judicially  mandated  treatment 
standards  in  Wyatt  v.  Stickney,   325  F.  Supp.  781  (M.  D.  Ala.  1971), 
standards  for  the  Partlow  facility  for  the  retarded  at  344  F.  Supp.   387, 
395-407  (M.  D.  Ala.  1972),  exposes  the  faultiness  of  the  Defendants'  position. 
About  the  time  the  Burnham  court  declared  that  the  adequacy  of  institutional 
treatment  was  incapable  of  judicial  resolution,  the  plaintiffs  and  defendants 
In  Wyatt,  with  no  major  trouble  or  conflict,  agreed  to  specific  minimum 
standards  for  treatment  demonstrating  that  (aside  from  determination  of 
the  legal  question  of  the  existence-  of  a  right  to  treatment)  such  definition 
is  realistically  possible.  See  Donaldson  v.  O'Connor,   supra,   393  F.  2d  at 

Courts  can  and  must  continue  to  assure  the  constitutional  adequacy  of 
Institutional  functioning.  The  Fifth  Circuit  In  1972  affirmed  in  another  contex-t 
that  "our  constitutional  duties  require  that  the  courts  be  ever  vigilant  to 
assure  that  the  conditions  of  incarceration  do  not  overstep  the  bounds  of 
federal  constitutional  limitations. "  Campbell  v.  Beto,   460  F.  2d  765,   767-763 
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(5th  Cir.  1972).  In  this  regard,  the  Supreme  Court  Itself  has  recently  held 
that  courts  have  a  duty  to  review  the  "nature  and  duration"  of  confinement 
for  the  involuntarily  mentally  disabled.  Jackson  v.  Indiana,  406  U.  S.  715, 
738  (1972). 

In  Jackson,  a  unanimous  Court  held  that  indeHnite  confinement  in  a  state 

mental  institution  without  treatment  of  a  mentally  retarded  person  committed 

as  incomi>etent  to  stand  trial  violated  the  due  process  clause  of  the  Fourteenth 

Amendment.  The  Court  held: 

At  the  least,  due  process  requires  that  the  nature  and 
duration  of  commitment  bear  some  reasonable  relation 
to  the  purpose  for  which  the      individual  is  committed. 

406  U.S.   at  738. 

The  Supreme  Cpurt  has  aiso  held  that  the  same  judicial  scrutiny  of  the 
nature  and  duration  of  confinement  is  necessary  in  other  situations  involving 
involuntary  commitment  to  the  care  of  mental  health  professionals.  In 
McNeil  v.  Oirector,   Patuxent  Institution,   407  U.S.  245  (1972),  the  Court  held 
that  the  "nature  and  duration  of  commitment"  for  psychiatric  observation 
must  meet  the  same  standard  —  a  reasonable  relation  to  the  purpose  of  the 
commitment. 

Inquiry  into  the  nature  of  confinement  necessitates  factual  investigation.  In 
Humphrey  v.  Cady,   405  U.  S.   504(1972),   the  Court  considered  a  case  in  which 
the  petitioner,   who  had  been  confined  under  a  civil  sex-offender  act,  claimed, 
among  other  things,  that  he  was  not  receiving  treatment  in  the  sex-offender 
unit  of  a  prison.  The  Court  held  that  the  petitioner  had  raised  "substantial 
constitutional  claims"  and  remanded  the  case  to  the  district  court  for  an  inquiit'' 
into  the  factual  basis  of  his  claims.  And,  in  Murel  v.  Baltimore  City  Criminal 
Court,  407  U.S.   355  (1972),  the  Supreme  Court  granted  certiorari  in  a  case 
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in  which  the  petitioners  alleged  "that  they   were    being  denied  a  constitutional 
right  to  treatment,  "  407  U.S.  at  356,  in  the  Patuxent  Institution,  a  psychia- 
tric facility  established  by  the  State  of  Maryland  to  provide  rehabilitation 
and  treatment  for  mentally  impaired  habitual  criminals.   The  Court  of  .Appeal? 
for  the  Fourth  Circuit  had  reviewed  the  factual  record  in  the  district  court 
and  found  treatment  to  be  adequate  to  meet  constitutional  challenge.  Tippett 
V.   Maryland,   436  F.  2d  1153  (4th  Cir.  1971).  The  Court  subsequently  dismissed 
its  writ  of  certiorari  with  an  opinion  noting  that  the  relevant  state  statutes 
concerning  rights  of  the  civilly  committed  were  in  the  process  of  revision  ar.d 
the  factual  posture  of  the  case  had  changed  since  the  time  of  the  grant  of 
certiorari.  See  also  In  re  Gault,   387  U.S.  1,   22,  n.   30(1967), 

These  Supreme  Court  holdings  are  directly  applicable  to  the  instant  case. 
The  courts  must  consider  whether  the  nature  of  plaintiffs'  confinement 
bears  a  reasonable  relationship  to  the  purpose  of  confinement.   The  Supreme 
Court  has  established  this  principle  in  the  case  of  persons  whose  proven 
criminal  activity  or  involvement  in  the  criminal  process  had  led  to  t'-.eir 
civil  incarceration  for  involuntary  treatment  of  mental  disorders.   A  fortiori. 
due  process  requires  the  same  judicial  concern  for  the  class  of  persons 
civilly  admitted  and  committed  who  have  engaged  in  no  criminal  conduct  and 
are  confined  without  adequate  treatment. 

The  Defendants'  claip  (in  reliance  on  Burnham)  that  inquiry  into  the  conditior.a 
of  confinement  of  the  retarded  is  beyond  the  realm  of  judicial  authority 
must  be  rejected.  That  claim  is  both  contrary  to  the  prevailing  law  and 
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does  little  justice  to  the  intelligence  and  creativity  of  the  federal  judiciary 

in  protecting  the  rights  of  the  mentally  handicapped.  In  a  case  almost 

identical  to  the  case  at  bar,  a  district  court  had  little  difficulty  in 

arriving  at  the  conclusion  Plaintiffs  urge: 

With  regard  to  nonjusticiability,   it  may  be  true, 
as  defendants  contend,    that  successful  "habilitation" 
is  an  elusive  and  a  relative  concept.   See  generally 
Szasz.    The  Right  to  Health,    57Geo.  L.  J.    734, 
743-751  (1969).    While  a  court  is  not  equipped  to 
become  engaged  in  day-to-day  or  long  range 
administration  of  a  facility  such  as  Cambridge, 
there  are  standard  judicial  measures  whereby  it 
can  pass  upon  issues  and  problems  relative  to 
a  right  to  treatment.   See     Rouse  v.   Cameron, 
supra,   373  F,  2d  at  456-458, 

Welsch  V.    Likins,    373  F,  Supp,   487  (D,  Minn.   1974)(class  action  by  six 
mentally  retarded  residents  of  Minnesota  mental  institutions  seeking  relief 
regarding    treatment  and  conditions),  373  F.  Supp.   at  495. 


B.   There  is  a  Constitutional  Right  to  Treatment  for  Involuntarily 
Committed  Mentally  Disabled  Persons 


The  Complaint  in  this  action  clearly  alleges  that,   for  various  reasons, 
the  named  Plaintiffs  are  involuntarily  committed  to   Pennhurst  State 
School  and  Hospital.    Paragraph  51.   Pennhurst  now  accepts  residents 
only  upon  a  court  order.   Paragraph  52.   These  allegations  must  be  taken 
as  true  for  the  purposes  of  the  motion  to  dismiss.   See  Section!!  ,   supra. 
Whatever  question  may  arise  or  remain  with  regard  to  the  status  of  the 
right  to  treatment  for  parental  commitment  cases,   see  Ellis,   Volunteering 
Children:  Parental  Commitment  of  Minors  to  Mental  Institutions,   62  Calif. 
L.   Rev.   840(1974)  and  Bartley  v.   Haverford  State  Hospital,  C.  A.   72-2272 
(E.  D.    Pa.   1972,    Pending),   are  discussed  in  the  subsections  following  this 
one. 

Lower  federal  courts  --  with  the  exception  of  Burnham,   supra,  —  have 
uniformly  held  that  the  mentally  impaired,   who  are  involuntarily  confined. 
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have  a  right  to  receive  adequate  treatment.  In  appropriate  cases,   these  court  a 
have  held  hearings  and  have  closely  scrutinized  the  implennentation  and 
adequacy  of  treatment  programs  within  mental  institutions. 

The  District  of  Columbia  Court  of  Appeals'  landmark  decision  in  Rouse  v. 
Cameron.    373  F.  2d  451  (D,  C.  Cir.   1966)  was  the  first  major  declaration 
of  the  rights  of  the  mentally  different  by  a  court. 

There  is  little  purpose  at  this  point  in  debating  whether  the  decision  in 
Rouse  was  a  constitutional  one  or  merely  a  statutory  finding.  Judge  Fahy, 
one  of  the  two  judges  constituting  the  majority,  explicitly  relied  on 
constitutional  guarantees,  not  statutory  provisions,  in  recognizing  Rouse's 
right  to  receive  adequate  treatment.   373  F.  2d  at  461-Z  Chief  Judge  Bazelon. 
in  the  court's  opinion,   delineated  the  constitutional  arguments  for  a  right 
to  treatment,   373  F.  2d  at  453,  but  interpreted  the  District  of  Columbia 
statute  as  affording  a  right  to  adequate  treatment,  thus  avoiding  the 
necessity  for  a  decision  based  solely  on  the  Constitution.   Nevertheless, 
Judge  Bazelon  explicitly  recognized  the  existence  of  the  constitutional 
objection  should  the  statute  be  interpreted  otherwise.   373  F.  2d  at  454, 
Noting  that  "the  purpose  of  involuntary  hospitalization  is  treatment,   not 
punishment,  "  Judge  Bazelon  described  confinement  without  treatment  as 
"shocking.  "  373  F.  2d  at  455. 

The  constitutional  aura  surrounding  the  Rouse  decision  is  obvious.    Numerous 
courts  have  held,  as  Plaintiffs  herein  maintain,   that  the  Constitution  does 
guarantee  a  right  to  treatment  for  the  non-criminally  incarcerated.  See 
Nelson  v,   Heyne,    491  F.  2d  352  (7th  Cir.   1974);  Donaldson  v.   O'Connor,    493 

i   F.2d  507  (5th  Cir.   1974);  Welsch  v.    Likins.    373  F.  Supp.    487  (D.  Minn.   1974): 

I 
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Stachulak  v.  Coughlin,    364  F.Supp.   686  (N.  D.  111.  1973);  Martarella  v. 
Kelley.    349  F.  Supp.    575(S.D,  N.Y.  1972);  M.   v.   M. ,   336  N.  Y.S.  2d  304 
(1972);  Inmates  of  Doy3'  Training  School  v.   Afneck,   346  F.Supp.  1354  (D.R.I. 
1972);  Wyatt  v.   Stickncy,    325  F,  Supp.   781  (M.D.Ala.  1971);  Maatallah  V. 
Warden,    Nevada  State  Prison,    470  P.  2d  122  (Nev.   1970);  Nason  v.   Supt.   of 
Bridgcwater  State  Hospital,    233  N.  E.  2d  908,    353  Mass.   604  (1968); 
U.S.   ex  rcl.   Shuster  v.    Hcrold,   410  F.  2d  1071.   1087-1088  (2d  Cir.   1964). 
cert,  den.,   396  U.S.   847  (explicitly  reading  Rouse  as  finding  a  "constitutional 
right  to  treatment")}  Morales  v.  Turman.   364  F.  Supp.  186  (E.  D.  Tex.  1973X 

findings  of  fact  and  conclusions  of  law  at F.  Supp.  ^  (E.  D.  Tex. 

1974)(Opinion  filed  approximately  September,  1974). 

One  court  which  at  first  declined  to  declare  a  right  to  treatment,   New  YorH 

Association  for  Retarded  Children,   Inc.  v.   Rockefeller.   357  F.  Supp.   753 

(E.  D.  N.Y.  1073),   did  not  forclose  the  possibility  of  recognieing  e  right 

to  treatment  in  that  case.  Judge  Judd  entered  a  subsequent  order  reserving 

ruling  on  that  issue,  pending  further  evidence  and  legal  argumentation. 

73  Civ.  358,   357,  at  3  (May  23,  1073)(Unreported  but  cited  at  Welsch  v.   Liking, 

supra,  373  F.  Supp.  at  494J. 

During  the  typing  of  this  brief.  Plaintiffs  learned  of  a  decision  by  the  Court 
of  Common  Pleas  of  Allegheny  County  on  October  11,  1074  holding  that 
conditions  at  Western  SUte  School  and  Hospiial,  a  Pennsylvania  state 
Institution  for  the  retarded,  violate  a  constitutional  right  to  treatment. 
In  re  Joyce  Z..    No.  2035-69  (Allegheny  Cty.  Ct.,  Juvenile  Dlv.,  Oct.  9,   197-^). 
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Examination  of  a  few  of  these  cases  will  bring  the  issues  into  clearer  focus 
and  will  demonstrate  that,   in  their  right  to  treatment  cause  of  action. 
Plaintiffs  have  stated  a  claim. 

In  an  important  series  of  decisions,  the  court  in  Wyatt  v.  Stickney  squarely 
held  that  the  Due  Process  Clause  of  the  Fourteenth  Amendment  to  the  United 
States    Constitution  guarantees  all  civilly  committed  individuals  a  right  to 
adequate  treatment,  and  that  specific  standards  of  care  and  treatment  are 
constitutionally  mandated.    326F.  Supp.   781  (M.  D.   Ala.   1971).    334  F.  Supp. 
1341  (M.O.  Ala.  1071),   344  F.  Supp.   373  (M.  D.  Ala.   1072)(standards  for 
institutions  for  the  mentally  ill),   344  F.  Supp.   387  (M.D.  Ala.  1072)(standards 
for  institutions  for  the  mentally  retarded),  appeal  docketed  sub,   nom. 
Wyatt  V.  Adcrholt,   No.  72-2634  (Bth  Cir.  Aug.  1,  1972). 

The  AVyatt  court  correctly  concluded  that  civil  commitments  may  not  be 

for  custodial  care  or  punishment: 

The  purpose  of  Involuntary  hospitalization  for  treatment 
is  "treatment"  and  not  mere  custodial  care  or  punishment. 
This  is  the  only  Justirlcatlon  from  a  constitutional  standpoint 
that  allows  civil  commitments  to  mental  institutions  such 
as  Drycc. 

326  F.  Supp.   at  784.  The  court  summarized  its  holding  in  this- way: 

On  March,  12,   1971,   in  a  formal  opinion  and  decree,  this 
court  held  that  involuntarily  committed  patients  "unquestionably 
have  a  constitutional  right  to  receive  such  individual  treatment 
as  will  give  cacii  of  them  a  realistic  opportunity  to  be  cured  or 
to  improve  his  or  her  mental  condition." 

344  F.  Supp.  at  374. 

Dealing  speciflcally  with  the  retarded.  Judge  Johnson  in  Wyatt    declared  that 
"no  viable  distinction"  exists  between  the  civilly  committed  mentally  ill 
and  the  mentally  retarded  with  regard  to  the  right  to  treatment;  extensive 
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relief  was  ordered  at  Alabama's  institution  for  the  retarded.  344  F.  Supp. 

at  395-407.   The  court  noted  that,   in  addition  to  constitutional  principles, 

the  right  to  treatment  was  afforded  by  a  United  Nations  resolution  which 

states,  in  part: 

The  mentally  retarded  person  has  a  right  to  proper 
care  and  physical  therapy  and  to  such  education, 
rehabilitation  and  guidance  as  will  enable  him  to 
develop  his  ability  and  maximum  potential. 

Declaration  of  the  Rights  of  the  Mentally  Retarded,    resolution  of  the  General 

Assembly  of  the  United  Nations  (1971),   cited  at  344  F.  Supp.  at  390,   n.   6. 

Your  Honor  has  participated  in  a  three-judge  panel  which  recently  found 
that  everyone,   no  matter  the  severity  or  extent  of  retardation,   is  capable  of 
development  and  growth  if  suitable  education  and  treatment  is  provided. 
Pennsylvania  Aiis'n  for  Retarded  Children  v.   Commonwealth  of  Pennsylvania, 
334  F.  Supp.  1257,   1259  (E.  D.   Pa.  1971);  Welsch  v.   Likins,   supra,   373  F.  Suppt 
at  495.  It  is  this  capability,  inherent  in  every  human  being,  that  the  right 
to  treatment  can  nurture.  ' 

The  constitutional  conclusion  of  Wyatt  is,   of  course,   in  accord  with  all 
sound  professional  judgment  in  the  field  of  mental  retardation.  For  example, 
the  President's  Committee  on  Mental  Retardation  (P.  CM.  R. ),  the  principal 
executive  agency  of  the  federal  government  charged  with  providing  coordina- 
tion to  federal  activities  regarding  the  retarded  and  policy  guidance  to  the 
President,  strongly  endorsed  the  decision  in  Wyatt:  ^  ^ 

The  ruling  breaks  new  ground  on  the  constitutional 
right  to  the  institutionalized  retarded  to  receive 
treatment,   not  warehousing.  It  establishes  a  principle 
that  if  voluntarily  applied  by  other  states  would  greatly 
improve  the  lot  of  a  quarter-million  people  without 
further  legal  action  .  .   .   such  right  should  apply  to 
all  persons  in  institutions. 
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After  reviewing  legal  developments  in  the  field  from  across  the  nation,   the 
court  in  Martarclla  v.   Kelley,    349  F,  Supp.    575  (S.  D.  N,  Y.  1972).    enforced. 
359  F.  Supp.   478  (S.  D.  N.  Y.  1972),   concluded  that  any  doubt  about  the 
right  to  treatment  had  evaporated: 

There  can  be  no  doubt  that  the  right  to  treatment,   generally, 
for  those  held  in  non-criminal  custody  (whether  based 
on  due  process,   equal  protection,   or  the  Eighth  Amendment, 
or  a  combination  of  them)  has  by  now  been  recognized  by 
the  Supreme  Court,   the  lower  federal  courts,   and  the  courts 
of  New  York. 

349  F.  Supp,   at  599.  Just  a  year  after  Martarella,  a  person  committed 
involuntarily  as  a  "sexually  dangerous  person"  sued  to  secure  his  constitu- 
tional right  to  treatment.   Stachulak  v.   Coutrhlin,    364  F.  Supp.   686  (N*.  D.   111. 
1973).   The  defendant  moved  to  dismiss  alleging,   inter  alia ,   that  there  was  no 
con^tutional  right  to  treatment;  the  court  rejected  this  notion: 

The  Court  also  notes  its  agreement  with  the  recent 
decision  of  Wyatt  v.   Stickney  insofar  as  that  case 
recognized  a  constitutional  right  to  treatment  for 
civilly  committed  mental  patients. 

364  F.  Supp.  at  687.  See  Davy  v.  Sullivan,    354  F.  Supp.   1320  (M.  D.   Ala.   1973) 

(treatment  under  state  sexual  psychopath  law  must  meet  constitutional 

minimum  standards  of  Wyatt);  Morales  v.   Turmah.    364  F.  Supp.   166,   175 

(E.  D.  Tex.  1973)(due  process  right  to  treatment  for  juveniles);  Inn^ates  of 

Boys'  Training  School  v.  Affleck,   346  F.  Supp.   1354,   1372  (D.R.I.   1972)(juv- 

enile  offenders  probably  have  constitutional  claim  to  treatment). 

In  the  first  six  months  of  1974,   three  additional  decisions  have  appeared 
each  of  which  unequivocally  recognizes  and  upholds  the  constitutional  right 
to  adequate  treatment. 

Residents  of  Minnesota's  institutions  for  the  retarded  brought  a  civil  rights 
class  action  seeking  relief  from  oppressive  conditions.  The  court  held  that 
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while  the  state  could  close  its  institutions  without  offending  the  Constitution, 
the  state  could  not  confine  persons  within  mental  institutions  without  affording 
them  adequate  treatment.   Such  confinement,   the  court  found,   would  violate 
the  fundamentals  of  due  process.   Welsch  v.    Likins,  373  F.  Supp.   487,  491- 
496,   498-499  (D,    Minn.  1974). 

The  Welsch  court  also  found  that  civil  confinement  of  "victims  of  uncontrollabk 

'status'"  of  retardation,   373  F,  Supp.   at  496,   violated  the  Eighth  Amendment 

ban  on  cruel  and  unusual  punishment,   reljring  upon  Robinson  v.  California, 

370  U.S.   660  (1962)  and  the  Jackson  and  McNeil  cases  discussed  in  the 

preceding  subsection: 

It  follows  therefore,  that  under  Jackson  and  McNeil, 
the  plaintiffs  have  a  right  to  receive  such  treatment. 
Without  it,  being  hospitalized  for  mental  retardation 
would  be  equivalent  to  placement  in  "a  penitentiary 
where  one  could  be  held  indefinitely  for  no  convicted 
offense."  Ragsdale  V.  Overholser,  108  U.  S.  App.  D,  C. 
308,    231  F.  2d  943,    950  (1960), 

373  F.  Supp.   at  497. 

Donaldson  v.  O'Connor,   493  F.  2d  507  (5th  Cir.   1974),    is  the  second  case 
this  year  which  upheld  the  constitutional  right  to  treatment,   Donaldson 
explicitly  adopts  both  the  logic  and  language  of  Wyatt  while  expounding  on 
the  implications  of  Jackson  v.  Indiana,   406  U.S.  715  (1972): 


The  key  point  of  the  first  part  of  the  theory  of  a  due  process 
right  to  treatment  is  that  where,  as  in  Donaldson's  case,  the 
rationale  for  confinement  is  the  "parens  patriae"  rationale 
that  the  patient  is  in  need  of  treatment,    the  due  process  clause 
requires  that  minimally  adequate  treatment  be  in  fact  provided. 
This  in  turn  requires  that,   at  least  for  the  nondangerous  patient, 
constitutionally  minimum  standards  of  treatment  be  established 
and  enforced.   As  Judge  Johnson  expressed  in  the  Wyatt  case: 
"To  deprive  any  citizen  of  his  or  her  liberty    upon  the  altruistic 
theory  that  the  confinement  is  for  humane  therapeutic  reasons 
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and  then  fail  to  provide  adequate  treatment  violates  the 
very  fundamentals  of  due  process.  "  Wyatt  v.   Stickney, 
supra,   325F.  Supp.   at  785.     *    *    *  The  key  step  in 
tlie  theory  also  draws  considerable  support  from,   if  indeed 
it  is  not  compelled  by,    the  Supreme  Court's  recent  decision 
in  Jackson  V.    Indiana,    1972,    406  U.  S.    715,    92  S.  Ct.    1S45, 
32  L.  Ed.  2d  435.   In  Jackson,    the  Supreme  Court  established 
the  rule  that  "ta]t  the  least,   due  process  requires  that  the 
nature  and  duration  of  commitment  bear  some  reasonable 
relation  to  the  purposes  for  wliich  the  individual  is  ccnimiited". 
406  U.S.  at  738.   If  the  "purpose"  of  commitment  is  treatment, 
and  treatment  is  not  provided,   then  the  "nature"  of  the 
commitment  bears  no  "reasonable  relation"  to  its  "purpose", 
and  the  constitutional  rule  of  Jackson  is  violated. 

393  F,  2d  at  Sit.       (footnote  omitted). 

The  third  1974  decision  is  Nelson  v.   Heyne,   491  F.  2d  352  (7th  Cir.   1974), 
which  held  tliat  juveniles  held  in  state  institutions    have  a  due  process 
right  to  treatment,   relying  upon  In  re  Gault,    387  U.S.   1  (1967)  and  the  cases 
and  reasoning  outlined  above. 

Defendants'  position  that  no  right  to  treatment  exists  cannot  be  sustained. 
The  law  is  clear  that  the  state  may  not  establish  institutions  for  treatment 
and  then  fail  to  provide  that  treatment.  The  law  is  equally  clear  that  confine- 
ment without  treatment  is  tantamount  to  a  baseless  punishment  of  those 
confined. 
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IV.        PLAi\TrrFS.  Ai/nioucri  committed  upon 

PARIJNTAL  APPLICATION.    MUST  BE  TREATED 

AS  i\"vor.T;NTAnY  co^^MlTME^^^■s  for  the 

PUHHOSLS  or  THIS  ACTION 


Plaintiffs  in  this  action  were  committed  to  Pennhurst  upon  application  of 
their  parents  and  guardians.   While  nominally  "voluntary"  commitments, 
these  were  in  fact  involuntary  due  to  indigency,   lack  of  adequate  funds  and 
the  non-existence  of  any  other  state  facility  for  the  severely  retarded  in 
the  area  (Complaint,   Para.    51). 

The  Defendants  urge  that,   as  Plaintiffs  spend  their  days  and  nights  at 
Pennhurst  "voluntarily, "  they  have  no  grounds  to  complain  of  a  denial 

of  their  constitutional  rifhts.    Defendants  have  not  cited,    and  Plaintiffs 
cannot  discover,   a  single  case  in  which  even  truly  voluntary  patients  were 
denied  the  right  to  adequate  treatment.   As  the  following  paragraphs  will 
demonstrate.    Plaintiffs  herein  must  be  treated  as  "involuntary"  for  the 
purposes  of  the  right  to  treatment  and  the  other  rights  claimed  in  this 
action. 

Defendants  place  great  reliance  on  the  phrase  "voluntary  commitment" 
treating  these  words  as  if  they,  in  and  of  themselves,  command  such  legal 
leverage  as  to  relieve  the  state  of  its  constitutional  obligations.   The  named 
Plaintiffs  were  not  committed  of  their  own  volition,    they  did  not  walk  into 
Pennhurst  and  request  professional  services  for  treatment  of  severe  mental 
retardation.  They  were  each  committed  by  third  parties,   their  parents  or 
guardians.  The  difference  between  court-ordered  commitment  and  parental 
commitment  is  purely  a  semantic  one.   In  either  case,   the  individual  is 
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committed  by  a  third  party.  The  loss  of  liberty  is  the  same;  in-hospital 
conditions  are  the  samej  the  stigma  of  institutionalization  is  the  same. 

As  Professor  Allen,   in  Legal  Rights  of  the  Disabled  and  Disadvantaged  (Dept. 

of  Health,   Education  and  Welfare  1970),    explains: 

Our  empirical  data  indicate  that  once  a  retardate 
enters  a  public  institution,   his  "status"   so  far 
as  the  institution  is  concerned  is  that  of  "resident" 
and  it  makes  little  or  no  difference  whether  he  is 
a  minor  or  adult  or  whether  he  entered  voluntarily 
or  was  committed. 

Id.   at  18. 

The  suggestion  of  true  voluntariness  is  a  pure  fiction.  The  institutionalized 
retarded  individual  makes  absolutely  no  decision  regarding  his  placement; 
in  many  or  most  cases,   no  decision  or  comment  is  possible.  There  has 
certainly  been  no  waiver  by  the  Plaintiffs  of  their  constitutional  rights. 
Johnson  v.    Zcrbst,    304  U.S.  458  (1938);  Stoner  v.   California.    376  U.S.  433 
(1964);  Chapman  v.  United  States,   365  U.S.  610(1961). 

The  cases  have  agreed  and  held  that  parental  commitment  does  not  create 

a  waiver  of  the  rights  of  the  retarded.  In  New  York  Ass'n  for  Retarded 

Children,  Inc.  v.    Rockefeller,    357  F.  Supp.    752  (E.  D.  N.  Y.   1973),   the  court 

held: 

A  "voluntary  admission"  on  the  petition  of  parents 
may  quite  properly  be  treated  In  the  same  category 
as  an  "involuntary  admission,  "  in  the  absence  of 
evidence  that  the  child's  best  intei-ests  have  been 
fully  considered. 

Id.  at  762. 

In  Horacek  v.  Exon,   357  F.  Supp.   71  (D.  Neb.  1973),  an  action  by  parents 
of  institutionalized  retarded  persons  to  contest  conditions  at  a  state  facility. 


-23- 


1136 


the  court  recognized  that  parents'  interests  may  differ  from  their  children's 

and  that  they  could  not  be  permitted  to  restrict  or  waive  their  children's 

rights.   Although  the  Wyatt  court  dealt,   in  its  constitutional  holdings,   with 

involuntarily  committed  residents  at  the  Partlow  School  for  the  retarded, 

the  relief  granted  was  specifically  extended  to  those  residents  "voluntarily" 

signed  into  the  institution;  the  court  refused  to  accept  the  label  as  an 

indication  of  true  voluntary  presence: 

The  Court  will  deal  in  this  decree  only  with  residents 
involuntarily  committed  to  Partlow  because  no  evidence 
has  been  adduced  tending  to  demonstrate  that  any 
resident  is  voluntarily  confined  to  that  institution.   The 
Court  will  presume  therefore;  that  every  resident  of 
Partlow  is  entitled  to  constitutionally  minimum  habilitation. 
The  burden  falls  squarely  on  the  institution  to  prove 
that  a  particular  resident  has  not  been  involuntarily 
committed,    and  only  if  defendants  satisfy  this  difficult 
burden  will  the  Court  be  confronted  with  whether  the 
voluntarily  committed  resident  has  a  right  to 
habilitation. 

344F.  Supp.    387,    390,   n.    5. 

At  another  level  of  argument,  Pennhurst  commitments  are  involuntary 
in  the  sense  that  parents  have  literally  been  forced  to  place  their  children 
there  due  to  the  non-existence  of  other  state  facilities  which  are  appropriate 
and  after  futile  attempts  to  obtain  alternative  care  to  Pennhurst's  warehousing 
Pennhurst  commitments  are  not  voluntary  but  rather  by  default. 

Any  finding  that  even  truly  voluntary  residents  could  be  deprived  of  proper 
treatment  would  be  impermissible.   Such  a  distinction  between  the  classes 
of  voluntary  and  involuntary  inmates  would  violate  the  Equal  Protection 
Clause  since  the  purpose  of  any  institutionalization  of  mentally  disabled 
persons  is  care  and  habilitation  --  a  purpose  which  bears  no  relationship 
at  all  to  the  voluntary  or  involuntary  status  of  the  resident. 
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"VOLUNTARY"  RESIDENTS  IMAY  NOT  BE 
FORCED  TO  SURRENDER  THEIR  CONSTI- 
TUTIONAL RIGHT  TO  TREATMENT  FOR 
THE  SAKE  OF  RECEIVING  INADEQUATE 
CARE  AND  TREATMENT 


If  this  Court  should  choose  to  regard  some  or  all  of  the  Plaintiffs  as 
truly  "voluntary"  residents  of  Pennhurst  (a  finding  the  Plaintiffs  vigorously 
oppose,   see  preceding  sections),  it  is  submitted  that  their  right  to  treatment 
may  nevertheless  not  be  denied  for  to  do  so  would  place  them  in  the  « 
position  of  surrendering  their  constitutional  right  for  the  sake  of  receiving 
inadequate  care  at  Pennhurst. 

The  Supreme  Court  in  Speiser  v.    Randall,    357  U.S.   513  (1958).   held 
unconstitutional  a  California  statute  requiring  as  a  prerequisite  to  qualifica- 
tion for  a  property  tax  exemption,   a  loyalty  oath.  The  legal  principle  of 
Speiser  has  far-reaching  significance  for  this  litigation;  this  principle  is 
simply  that  the  government  cannot  condition  benefits  such  as  tax  exemptions 
or  adequate  treatment  for  the  retarded  upon  the  relinquishment  of 
fundamental  constitutional  rights. 

Shortly  after  Speiser,  the  Court  overturned  an  Arkansas  statute  requiring 
teachers  to  list  organizational  memberships  as  a  pre-condition  of  emproyment 
Of  course,  the  teacher  did  not  have  to  seek  employment  from  the  state  and 
put  himself  or  herself  under  the  rule.  However,  Shelton  chose  voluntarily  • 
to  teach  and  argued  successfully  that  the  requirement  was  an  unconstitutional 
condition  to  the  benefit  of  state  employment.  Shelton  v.  Tucker,  364  U.  S. 
479  (1960).  •  •      .  •-  ... 

The  same  applies  to  the  Pennhurst  situation.  Even  if  parents  could  remove 
children  from  the  public  institution,  or  if  a  retarded  adult  coidd  remove  ■ 
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himself  or  herself  in  the  same  way  Shelton  could  have  refrained  from 
teaching  at  a  public  school,   they  would  be  placed  in  the  position  of  giving 
up  the  state  benefit  of  care  for  the  retarded  or  accepting  unconstitutional 
care.  The  United  States  Constitution  will  not  permit  the  state  to  force  a 
person  to  an  election  between  his  or  her  constitutional  rights,  on  the 
one  hand,  and  his  or  her  need  for  care,   treatment  and  habilitation,  on  the 
other. 
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VI.  PLAINTIFFS  HAVE  A  niGIIT  TO  REFUSE 

UNNECESSARY  MEDICATION  AND  MEDICATION 
ADMINISTERED  FPU  CONTROL  AND  FCm 
CONVENIENCE  OF  STAFF 


The  "right  to  treatment"  asserted  in  this  action  does  not  encompass  a 
desire  to  be  treated  in  an  abusive  or  non-productive  manner.   Plaintiffs 
submit  that  they  have  a  constitutional  and  common  law  right  not  to  be 
treated  with  harmful  or  unnecessary  medication  and  a  right  not  to  be 
medicated  solely  for  the  convenience  of  staff  and  for  behavior  control. 

The  Complaint  alleges  that: 

Residents,  at  P''"P*l"rBt  ^-T"'""  g'^f^a^jvp  minrt-aHpring 
^gTugs  which  are  not  necessary  for  ihpir  rare  and  treatment 
but  wtij^h  app  af^pninictni-pH  gnlpiv  for  management  and 
control  and  for  the  conver)jrnrp  of  st;^f[.   Tliese  drugs 
are  often  administered  over  the  objections  of  the  residents 
and/or  their  parents  and  guardians. 

Paragraph  39.  The  experience  of  individual  Plaintiffs  demonstrates  the 

extent  to  which  people  can  suffer  under  these  practices  and  the  urgent  need 

for  judicial  relief. 

Counsel  for  Plaintiffs  is  the  autlior  of  Ferleger,   Loosing  the  Chains:  In-Hospi  ..1 
Civil  Liberties  of  Mental  Patients,   13  Santa  Clara  Law.    447  (1973),   which 
surveys  in  detail  tlie  common  law  and  constitutional  basis  for  the  right  to 
refuse  treatment  in  certain  circumstances.  Id.   at  469-477.  This  article 
is  attached  to  this  Brief  as  Appendix  A    and  is  incorporated  to  assit  the 
Court  in  reviewing  this  issue. 

The  Harvard  Law  Review's  Developments  in  the  Law  —  Civil  Commitment  of 
the  Mentally  111,   87  Harv.  L.    Rev.   1190  (1874).    notes.   "This  refusal  to  allow 
»  coipmittec)  tn<JivicjM»J  to  tJecUne  unwaotecj  ipetjica}  examination  and  treatment 
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might,   in  the  absence  of  a  compelling  state  interest,  infringe  a  constitutional 

right  to  bodily  privacy  which  has  been  adumbrated  in  various  judicial       * 

12,, 
statements.         Id.   at  1194-1195.    Footnote  12  to  this  statement  --  one  of  the 

ongc-st  footnotes  this  attorney  has  read  --  lays  out  the  i  elationship  between 

the  right  to  privacy  cases  and  the  rights  of  the  institutionalized  mentally 

different. 

One  right  to  treatment  case  for  the  retarded,   almost  Identical  to  the  case 

at  bar,  held  that: 

Excessive  use  of  tranquilizing  medication  as  a  means 
of  controlling  behavior,   not  mainly  as  a  part  of  therapy, 
likewise  infringe  on  plaintiffs'  rights  under  the 
endment  and  the  Eighth  Amendment. 

upp.   487,    503  (D.  Minn.   1974). 


federal  circuit  courts  have  recently  upheld  the  rights  of  institutionalized 


persons  to/i^fuse  treatment  in  circumSlances  identical  or  analogous  to  the 

case  a/bar.   In  Nelson  v.   Heyne,   491  Y.J.A  352  (7th  Cir.   1974),   affirming, 

355  rVjiirr^*  Til  (rii  n.    Ind    I'^rT'  the  court  held  that  the  Eighth  Amendment 

strictly  limited  the  use  of  tranquilizing  medication  to  control  juveniles 

committed  to  the  Indiana  Boys'  School.   The  Seventh  Circuit^explained: 

Witnesses  for  both  the  School  and  the  juveniles 
testified  at  trial  that  tranquilizing  drugs,   specifically 
Sparine  and  Thorazine,   were  occasionally  administered 
to  the  juveniles,   not  as  part  of  an  ongoing  psychotherapeutid 
program,   but  for  the  purpose  of  controlling  excited 
ibehavior. 

491  F.  2d  at' 

The  Eighth  Circuit  considered  a  case  in  which  the  drug  apomorphine  was 
being  used  for  behavior  control  of  mental  patients  and  held  that  the  trial 
court  must  enjoin  such  administration  without  full  consent  and  pursuant  to 
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detailed  medical  and  procedural  saJ^guards.   Knecht  v.   Gillman, 


1136  (8th  Cir.   1973).  See  Kaimowitz^.    LJUpTrTyTMcntal  Health  for  Mic'ugan. 

L.W. (1973)(Civil  Action  No.   73-19434-AW,   Wayne  Cty.    Cir,   Ct. . 

Mich. ,  July  10,   1973)(institutionalized  mental  inmates  have  riglit  to  refuse 
psychosurgery;  constitutionally  impermissible  to  attempt  to  extract  consent 
in  inherently  coercive  institutional  setting);  Bell  v.   Wayne  County  General 

Hospital,    F.  Supp. (E.  D.  Mich.,   C.  A.   No.    36384,  Opinion  Filed 

June  4,  1974)(mental  patients  committed  for  up  to  60  days  or  whose  mental 
illness  was  never  determined  by  a  hearing  have  right  to  refuse  treatment). 

The  power  of  Defendants  in  the  case  at  bar  to  administer  medication  is 
certainly  not  unlimited,   fes  the  above  cases  and  authorities  indicate.    Plaintiffs 
respectfully  submit  that  they  have  stated  a  cause  of  action  in  their  claim 
that  they  have  a  right  to  refuse  unnecessary  medication  and  medication 
administered  for  behavior  control  and  for  the  concenience  of  staff.    This  right 
is  as  crucial  for  Plaintiffs'  protection  as  is  the  right  to  treatment. 
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VII.         THE  UNITED  STATES  COXSTITUTION  REQUIRES 
DEFEXnANTS  TO  PLACE  THE  PATIENT  PLAIN- 
TIFFS IN  SUITABLE  ALTERNATIVE  FACILITIES 
AND  THERERY  TO  PROVIDE  THEM  WITH  SUITABLE 
CA!^>E  AND  TREATMENT  UNDER  THE  LEAST 
RESTKlCTlVi:  CONDITIONS  CONSISTENT  WITH 
THE  PUIU'OSE  OF  COMMITMENT 


In  Jackson  v.   Indiana,   406  U.S.   715  (1972),   the  Supreme  Court  observed 

The  States  have  traditionally  exercised  broad  power 
to  commit  persons  found  to  be  mentally  ill  ... .     Considering 
the  number  of  persons  affected,   it  is  perhaps  remarkable 
that  the  substantive  constitutional  limitations  on  this 
power  have  not  been  more  frequently  litigated. 

Id. ,   at  737-38  (emphasis  supplied;  citations  omitted).     The  Supreme  Court 

then  proceeded  to  establish  just  such  a  constitutional  limitation.    And  one 

of  the  most  salient  substantive  limitations,  which  has  been  litigated  frequently 

in  recent  years,   is  the  constitutional  right  to  treatment  for  persons 

involuntarily  confined  for  mental  illness.     The  idea  of  a  constitutional  right 

to  treatment  for  involuntarily  committed  mental  patients  has  "received  an 

unusual  amount  of  scholarly  discussion  and  support"  and  "there  is  now  an 

n 

enormous  range  of  precedent  supporting  such  a  right.  *    Donaldson  v.  O'Connop, 

433  F.  2d  507  (5th  Cir.    1974). 

The  Defendants,   however,   contend  that  the  Constitution  does  not  provide  a 
basis  for  a  right  to  care  and  treatment.     But,   as  Plaintiffs  will  argue  below. 


*  See,  e.  g..  Not",  Developments  in  the  Law  --  Civil  Commitment  of  the 
Mrr.tally  III.  87  Harv.  L.  Rev.  1190,  1316-58  (1974)  (hereinafter  "Develop- 
mc-r.ts  --  Civil  Commitment  of  the  Mentally  111"),  Comment,  Wyatt  v.  Stickney 
and  the  Ri?ht  of  Civilly  Committed  Mental  Patients  to  Adequate  Treatment, 
fc5  Harv.  L.  Rev.  1282  (1973)  (hereinafter  "Wyatt  Comment");  Schwitzgebel, 
Rir'nt  to  Treatment  for  the  Mentally  Disabled:  The  Need  for  Realistic  Standarc|s 
a.r.-i  Objfrciivc-  Criteria,  3  Harv.  Civ.  Rights  -  Civ.  Lib.  L.  Rev.  513(1973); 
Symposium,  The  Right  to  Treatment,  57  Geo.  L.J.  673(1969);  Birnbaum, 
46A.  B.  A.  Journal  499  (1960);  Drake,  Enforcing  the  Right  to  Treatment;  j 
Wyatt  V.  Stickney,    10  Am.  Grim.   L.   Rev.   587(1972). 
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Defendants'  contentions  run  counter  to  the  predominate  weight  of  scholarly 
commentary  and  decisional  authority,  arc  contrary  to  positions  taken  elsewhere 
by  the  United  States,  and  are  simply  an  incorrect  assessment  of  the  constitu- 
tional values  at  issue.    A  constitutional  right  to  treatment  exists,   and  it 
entails  the  right  to  care  and  treatment  In  suitable,  least  restrictive  altemativii 
facilities. 

In  the  next  subsection.  Plaintiffs  will  demonstrate  that  their  right  to  suitable 
alternative  placement  is  part  of  the  constitutional  right  to  care  and  treatment. 
In  the  subsection  following.   Plaintiffs  will  then  demostrate  that  their  right  to 
placement  in  alternative  facilities  is  derived  as  well  from  the  constitutional 
principle  of  the  least  restrictive  alternative. 

A.  Under  the  Due  Process  Clause  of  the  /^^Ameiidmctit,   the 

Patient  Plaintiffs  Have  a  Ric;ht  to  Care  and  Tfeatmer.t  in 
Suitable  Alternative  Facilities. 

1.    It  is  beyond  dispute  that  involuntary  commitment  entails  a  "massive 

deprivation  of  liberty"  in  a  constitutional  sense.     Humphrey  v.  Cady,   405  U.  S. 

504,   509  (1972).    As  the  Court  of  Appeals  fcr  the  Fifth  Circuit  stated  in 

Donaldson,   supra; 

The  destruction  of  an  individual's  personal  freedoms 
effected  by  civil  commitment  is  scarcely  less  total  than 
that  effected  by  confinement  in  a  penitentiary.     Indeed, 
civil  commitment,   because  it  is  for  an  indefinite  term, 
may  in  some  ways  involve  a  more  serious  abridgement 
of  personal  freedom  than  imprison.-ient  for  crime  usually 
does.     Civil  commitment  involves  stigmatizing  the  affected 
individual,   and  the  stigma  attached,   though  in  theory  less 
severe  than  the  stigma  attached  to  criminal  conviction,   may 
in  reality  be  as  severe,   or  more  so.     Since  civil  commitment 
involves  deprivations  of  liberty  of  the  kind  with  which  the 
due  process  clause  is  frequently  concerned,   Uiat  clause 
has  a  major  role  in  regulating  governmental  actions  in 
this  area. 

HS3F.  2d  at  510  (emphasis  supplied;  citation  omitted).    The  District  of  Colum'r/;a 

Court  of  Appeals  has  also  recognized  the  "immense  individual  interest  involv.. 
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in  civil  commitment.  In  re  Ballay,    482  F.  2d  648 (d.C.  Cir.    1973),  and  has 
held  that  there  "can  no  longer  be  any  doubt  that  the  nature  of  the  Interests 
involved  when  a  person  sought  to  be  involuntarily  committed  faces  an  indeternii 
nate  and,   consequently,   potentially  permanent  loss  of  liberty  and  privacy 
accompanied  by  the  loss  of  substantial  civil  rights  ...  is  'one  within  the 
contemplation  of  the  '. . .  "  Due  Process  Clause  (citation  omitted).     Id.at 
655.     See  also  Lessard  v.   Schmidt,    349  F.  Supp.     1078,  1089  (E.  D.  Wis,    1972) 
(three-judge  court)  ("enormous  and  devastating  effect"  on  rights  of  civilly 
committed  persons). 

2.    Once  liberties  cognizable  under  the  Due  Process  Clause  are  infringed, 

then  such  abridgements  must  be  justified  in  terms  of  some  permissible 

goverr^mental  interest.    Donaldson,   supra  at  52o.    See  also  Tribe,  Forward 

—  Tov.ard  a  Model  of  Roles  in  the  Due  Process  of  Life  and  Law,    86  Harv.  L. 

P^v.    1,    17(1973).    In  the  context  of  civilly  confining  the  mentally  ill  or 

retarded  on  an  involuntary  basis,   the  rule  has  been  succinctly  expressed  by 

the  Supreme  Court:  ' 

At  the  least,   due  process  requires  that  the  nature  and 
duration  of  commitment  bear  some  reasonable  relation 
to  the  purpose  for  which  the  individual  is  committed. 

Jackson,   supra,   406  U.S.  at  738.     The  need  to  justify  civil  commitment, 

because  that  commitment  infringes  basic  personal  liberties,  has  also  been 

established  in  numerous  other  cases.     Rouse  v.  Cameron,   373  F.  2d  451 

(D.C.  Cir.   1966);    Covington   v.  Harris,   419  F2d  617(D.C.  Cir.   1969); 

In  re  Ballay,     482  F.  2d  648  (D.  C.   Cir.    1973).     See  also  Nebbia  v.   New  York, 

291  U.S.   502,   525(1934);    Meyer  v.   Nebraska,   262  U.S.  390(1923). 

3.     When  a  state  confines  a  person  for  care  and  treatment  under  its  parens 
patriae  power,    the  right  to  treatment  follows  directly.     For  if,  as  the  Supreme 
Court  has  said,  the  natiire  of  confinement  must  bear  some  reasonable  relalior 
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to  the  purposes  of  confinement    and  if,  as  here,   the  unmistakable  statutory 
purpose  of  committing  the  mentally  ill  is  to  protect  and  aid  the  indi\-idual 
through  care  and  treatment,   then  it  follows  that  absent  care  and  treatment 
the  confinement  of  the  individual  is  arbitrary  (the  nature  of  confinement  bears 
no  rational  relation  to  the  purpose  of  confinement)  and  is  thus  violative  of  the 
Due  Process  Clause.    Jackson,   supra.        Accordingly,   the  involuntarily 
confined  mental  patient,  who  is  not  dangerous  to  others,  has  a  right  to  care 
and  treatment  during  his  commitment. 

Moreover,   not  only  has  the  Due  Process  right  to  care  and  treatment  been 

endorsed  by  most,  if  not  all  commentators,  but  recent  cases  involving 

involuntarily  confined  mental  patients  have  also  derived  the  right  from  the 

parens  patriae  justification.    As  Judge  Johnson  held  in  Wyatt  v.  Stick ney, 

325F.Supp.   781.   785  (M.D.  Ala.   1971): 

To  deprive  any  citizen  of  his  or  her  liberty  upon 
the  altruistic  theory  that  the  confinement  is  for 
humane  therapeutic  reasons  and  then  fail  to  provide 
adequate  treatment  violates  the  very  fundamentals 
of  due  process. 

As  Justice  Cutter,   of  Massachusetts'  Supreme  Judicial  Court,  stated  in 

Nason  v.  Superintendent,   Bridgewater  Hospital,   353  Mass.   604,    233  N.  E.   2d 

908,   913  (1968): 

Confinement  of  mentally  ill  persons,   not  found  guiltj-  of 

crime,   without  affording  them  reasonable  treatment 

also  raises  serious  guestions  of  deprivation  of  due  process 

of  law.    As  we  said  in  the  Page  case  [citation  omitted] 

. . .  'to  be  sustained  as  a  nonpenal  statute  ...   it  is  necessary 

that  the  remedial  aspect  of  confinement  . . .  have  foundation 

in  fact.  • 

And  as  Judge  Wisdom  held  in  Donaldson,   supra,  at  _: 

. , .  where  . . .  the  rationale  for  confinement  is  the 
'parens  patriae'  rationale  that  the  patient  is  in  need 
of  treatment,  the  due  process  clause  requires  that 
minimally  adequate  treatment  be  in  fact  provided. 


-33- 


1146 


4.  The  constitutionally  reqmred  care  and  treatment  provided  must  be 
"meaningfuL  "    Ballay,   supra,   482  F.  2d  at  659.         This  requirement,   which 
can  be  rephrased  to  entail  care  and  treatment  which  must  be  "suitable"  in 
the  constitutional  sense,  has  been  stated  as  follows:    patients  have  a 
constitutional  right  to  "receive  such  individual  treatment  as  will  give  each 
of  them  a  realistic  opportunity  to  be  cured  or  to  improve  his  or  her  mental 
condition.  "    Wyatt,   supra,    325  F.  Supp.   at  784;     Donaldson,   supra,   at . 

5.  Accordingly,   given  this  standard,  the  constitutional  right  to  placement  in 

a  "suitable"  alternative  facility,  i.  e. ,  one  which  gives  the  patients  a  "realistic 
opportunity  to  be  cured  or  to  improve  his  mental  condition, "  follows  as  a 
matter  of  plain  logic.    In  the  instant  case,  plaintiffs  have  alleged  that  they 
are  not  receiving  suitable  care  and  treatment  at  Pennhurst.     Plaintiffs  have 
also  alleged  that  they  wotild  receive  suitable  care  and  treatment  in  suitable 
alternative  facilities.     Since  Plaintiffs  are  entitled,   as  a  matter  of  constitution:; 
law,  to  suitable  care  and  treatment  while  confined,  since  they  are  still 
confined,  and  since  their  factual  allegations  —  that  they  are  not  receiving 
suitable  treatment  in  the  hospital  as  presently  constituted  but  can  instead 
only  receive  suitable  treatment  in  suitable  alternative  facilities  —  must  be 
construed  in  their  favor  on  a  motion  to  dismiss,  it  necessarily  follows  that 
they  have  a  right  to  suitable  alternative  placement. 

Similarly,  the  duty  of  defendants  to  provide  the  patient  plaintiffs  with  car«: 
and  treatment  means  they  must  provide  suitable  treatment;  and  if  suitable 
care  and  treatment  entails  placement  of  the  patient  plaintiffs  in  suitable 
alternative  facilities  rather  than  retention  in  Pennhurst,  then  defendants  must, 
therefore,  fulfill  that  duty  and  provide  suitable  care  and  treatment  in 
alternative  facilities.     So  long  as  the  patient  plaintiffs  arc  subject  to  the 
control  of  defendants,   Ljc. ,    until  Ihcy  arc  discharged,   they  are  suffering 
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deprivations  of  conslilutionally  protected  liberties,  and  the  defendants  have 
a  duty  to  provide  care  and  treatment  that  is  suitable,  be  it  at  Pennhurst  or 
alternative  facilities. 

In  any  event,   beyond  being  logically  compelled,  the  right  to  suitable 
alternative  placement  as  part  of  the  constitutional  right  to  suitable  care  and 
treatment  has  been  established  in  the  case  law,   as  well  as  urged  in  conimcntarN-, 
Some  cases  have  required  alternative  placement  during  the  commitment 
process,   Lessard,   supra,   in  part  to  further  the  goal  of  care  and  treatment. 
Other  cases,  building  on  the  recognition  that  large  mental  institutions  "may 
have  devastating  side  effects"  upon  those  committed  or  on  the  recognition  that 
the  needs  of  committed  patients  may  change,  have  held  that  suitable  alternativp 
placement  is  required  as  part  of  the  constitutional  right  to  suitable  care  and 
treatment,     Welsch  v.   Likens,    No.   4-12  Civ.  451  (D,  Minn.,   Feb,    14,   1974); 
Wyatt  V.  Stickney,   344  F.  Supp.   373  (M,  D.  Ala.    1973). 

Plaintiffs  submit  that  the  right  to  alternative  placement  is  the  only  sensible 
position  once  the  constitutional  right  to  suitable  care  and  treatment  is 
established;    it  is  hoped  that  patients  involuntarily  confined  for  care  and 
treatment  will  improve  and  a  range  of  suitable  alternative  facilities  must  be 
available  so  that  those  patients  can  proceed  along  the  path  to  habilitation  and 
re-possession  of  their  constitutionally  mandated  liberties. 


*    See  generally.   Chambers,   Alternatives  to  Civil  Commitment  of  the 
Mentally  111:    Practical  Guides  and  Constitutional  Imperatives,    TO  .Mich  L.   Rev 
1107  (1972).       Much  of  the  analysis  of  this  Note  suggests  the  desirability  of 
the  creation  of  less  restrictive  treatment  alternatives,   and  the  need  for 
drastic  changes  in  mental  institutions  if  they  are  to  be  brought  into  conformity 
with  constitutional  requirements  ....     No  single  type  of  institution  is  a 
panacea  for  the  problems  of  the  mentally  ill;    a  range  of  institutions  appropriate 
to  the  problems  of  particular  groups  is  needed,  "    Developments  —  Civil 
Commitment  of  the  Mentally  111,   supra  at  1405. 
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Plaintiffs,   therefore,   further  request  this  Court  hold  that  under  the  Due 
Process  Clause  of  the  Fourteenth  Amendment  the  patients  confined  at  Pennhurp 
have  a  right  to  care  and  treatment  in  suitable  alternative  facilities,   and  that 
defendants  have  a  corresponding  duty  to  provide  suitable  care  and  treatment 
in    alternative  facilities. 


B.  Under  the  Constitutional  Principle  of  The  Least  Restrictive 

Alternative,   tlie  Patient  Plaintiffs  Have  a  Constitutional  Right 
to  Care  and  Treatment  in  Suitable  Alternative  P'acilities. 


A  second  constitutional  basis  for  the  right  of  the  patient  plaintiffs  to  care  and 

treatment  in  suitable  alternative  facilities  arises  from  the  constitutional 

principle  of  the  "least  restrictive  alternativ&"     This  principle  applies  when 

governmental  action  infringes  an  individual's  fundamental    constitutional 

rights.     As  the  Supreme  Court  has  succinctly  stated  it,   Shelton  v.   Tucker, 

364  U.S.   479,   488  (1960), 

In  a  scries  of  decisions  this  Court  has  held  that,   even 
though  the  governmental  purpose  be  legitimate  and 
substantial,   that  purpose  cannot  be  pursued  by  means 
that  broadly  stifle  fundamental  personal  liberties  when 
the  end  can  be  more  narrowly  achieve.     The  breadth 
of  legislative  abridgement  must  be  viewed  in  light  of 
less  drastic  means  for  achieving  the  same  basic  purpose. 

The  principle  of  the  "least  restrictive  alternative"  has  been  invoked  by  courts 
when  they  are  confronted  with  governmental  actions  that  infringe  basic 
individual  rights  rooted  in  the  First,   Fourth,   Fifth,   Eighth  and  Fourteenth 
Amendments.    The  basic  rights  capable  of  triggering  an  inquiry  into  the 
"least  restrictive  alternative, "  consistent  with  the  purpose  of  governmental 
actions,  have  included  freedom  of  associations,  Shelton,  supra;    freedom  to 
travel,  Aptheker  v.  Secy.  State,   378  U,S.  500(1964);    Shapiro  v.  Thompson, 
394  U.S.  618,  637  (1969);    freedom  to  practice  one's  religion,  Sherbert  v. 
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Verner.    374  U,  S.   407  (1963);    freedom  to  exercise  francise,   Carrington 
V.   Rash,   380  U.S.  89,   96-97(1965);    Dunn  v.   Blumstein.   405  U.S.   330,   335- 
337  (1972);    privacy  between  marriage  partners,   Griswold  v.   Connecticut, 
381  U.S.  479,   485-486  (1965);    freedom  of  personal  choice  in  matters  of 

marriage  and  family  life,   Cleveland  Board  of  Education  v.   LaFlcur,  

U.S.  (1974);    Eisenstadt  v.   Baird,   405  U.S.  438,   453(1971) 

When  courts  determine  that  such  basic  rights  are  infringed  by  governmental 

action,   they  first  ask  whether  the.  government  has  a  "compelling  state 

interest"  to  justify  the  infringement  at  all.    "No  showing  merely  of  a  rational 

relationship  to  some  calculable  state  interest  would  suffice.  "    Sherbcrt  v. 

Verner,   supra,   374  U.S.  at  406.     But  even  where  such  compelling  interest  is 

found,   the  Constitu.ion  requires  that  the  state  infringe  basic  constitutional  rigii: 

in  the  least  drastic  way  consistent  with  tlie  governmental  purpose.     Such  a 

requirement  seeks  an  accommodation  between  fundamental  individual  rights 

and  permissible  governmental  objectives. 

« 
When  applying  this  analysis  to  civil  commitment  of  the  mentaUy  ill,   it  is 

beyond  doubt,  first  of  all,  tliat    civil  commitment  constitutes  a  taking  away 

from  a  patient  of  almost  the  entire  spectrum  of  basic  liberties  protected  by 

the  Constitution;    his  right  of  "wandering  and  strolling,  "  Papachristou  v. 

City  of  Jacksonville,   405  U.  S.    156,    163-164(1972);    his  right  "  to  gatlier 

in  public  places  for  social  or  political  purposes;"    Coates  v.   Cit^-  of  Cincirir.at: 

402  U.S.  611,   615  (1971);    his  fights  to  the  privacy  of  married  and  family  Life, 

Griswold  v.  State  of  Connecticut,     supra;  his  right  to  live  at  home,    Korer-iats 

V.  United  States,     323,U.S.  215,   220(1944);    his  right  in  conjunction  with  his 

own  physician  to  decide  on  proper  treatment,  cf.  Roe  v.  Wade,  410  U.S.  113 

(1973);    his  right  to  enjoy  a  favorable  reputation  in  the  community,  Wiscor.s:- 
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V.   ConsUniineau,   400  U.S.  435(19*71).     In  fact,   confinement  in  a  mental 
hospital  is  a  total  abrogation  of  liberty  itself  as  the  courts  have  recognized.  * 
See  Section  iH  ,  supra. 

In  the  instant  case,  as  discussed  above,   the  only  compelling  state  interest 
acknowledged  by  courts  for  "such  a  massive  curtailment  of  liberty"  is  care 
and  treatment  of  the  mentally  hadicapped.     See  Humphrey  v.   Cady,   405  U.S. 
504,    509(1972);    Lessard  v.   Schmidt,    349  F.  Supp.    1084,    1089  (B.D.  Wis. 
1972)  vacated  and  remanded  on  other  grounds  94  S,  Ct.   713  (1974)  ("The 
power  of  the  State  to  deprive  a  person  of  the  fundamental  liberty  to  go 
unimpeded  about  his  or  he  r  affairs  must  rest  on  a  consideration  that 
society  has  a  compelling  interest  in  such  deprivation.");    Ballay,   supra, 
Donaldson,    supra. 

In  reaching  an  accomadation  between  the  state's  compelling  interest  to  treat 
and  protect  patients  and  the  patient's  fundamental  interests  in  keeping  their 
fundamental  rights,  governmental  action  must  be  curbed  by  the  principle  of 
the  least  restrictive  alternative.    Accordingly,  the  patient  plaintiffs    must  be 
given  suitable  care  and  treatment  in  a  manner  least  restrictive  of  basic 
liberties,   i.e.,   in  alternative  treatment  facilities.     This  result  is  supported 
by  recent  decisions  which  have  considered  the  question.     When  they  are  able 
to,  courts  have  construed  civil  commitment  laws  so  as  to  require  placement 
of  patients  in  least  restrictive  alternatives  consistent  with  the  purposes  of 
commitment  in  order  to  avoid  striking  down  the  laws  on  constitutional  grounds 
For  example,  in  Lessard^  supra,  at  1095-1096,  the  Court  stated: 


*    Cf.     WUlIams  V.  lUinois,   399  U.S.  235,  244-255  (1970) ('Ihe  right  to 
remain  free  ). 
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Even  if  the  standards  for  an  adjudication  of  mental 
illness  and  potential  dangerousness  are  satisfied,   a 
court  should  order  full-time  involuntary  hospitalization 
only  as  a  last  resort.     A  basic  concept  in  American 
justice  is  tlie  principle  that  "even  thougli  the  governmental 
purpose  be  legitimate  and  substantial,    that  purpose 
cannot  be  pursued  by  means  that  broadly  stifle  fundamental 
personal  liberties  when  Oie  end  can  be  more  narrowly 
achieved.     The  breadtli  of  legislative  abridgement 
must  be  viewed  in  the  light  of  less  drastic  means  for 
achieving  the  same  basic  purpose,"   Shelton  v.   Tucker, 
364  U.S.    479,    488,    BIS.  Ct.    247,    252  5  L.    Ed.    2d 
231(1960).     See  Griswold  v.    Connecticut,    361  U.S. 
479,    485,    85S.  Ct.  1676,    14  L.  Ed.    2d  510  (1965); 
Cross  v.    Harris,    135  U.S.   App.    D.  C.   259,    41S  F.  2d 
1095,    1102-1103(1969).     Perhaps  the  most  basic  and 
fundamental  right  is  the  right  to  be  free  from  unwanted 
restraint.     It  seems  clear,   then,   that  persons  suffering 
from  the  condition  of  being  mentally  ill,   but  wlio  are  not 
alleged  to  have  committed  any  crime,   cannot  be  totally 
deprived  of  their  liberty  if  there  are  less  drastic  means 
for  achieving  the  same  basic  goal. 

And  in  Welsch  v.   Likens,   No.   4-72  Civ.   451  (D.   Minn.,   Feb.    15,    1974)  the 

District  Court  similarly  applied  tlie  "least  restrictive  alternative"  principle 

and  ordered  that  suitable  care  and  treatment  for  mental  patients  be  pro\-ided 

in  appropriate  less  restrictive  settings. 

These  cases  demonstrate  the  widespread  acceptance 
by  the  court  of  a  constitutional  duty  on  the  part  of 
State  officials  to  explore  and  provide  the  least  stringent 
practicable  alternatives  to  confinement  of  noncriminals. 
As  applied  to  involuntary  civil  commitment  those  options 
range  from  placement  of  tlie  committed  person  in  the 
custody  of  a  friend  of  relative  to  disposition  within  a 
private  facility. 

51,  Op.  at  16.     See  also  Dixon  v.  Atty.  Gen.   Cmnwl.   Pa. .   325  F.  Supp  960, 

374  (M,D.  Pa.    1971);    Wyatt  v.   Stick ney,   344  F.  Supp.   373,    384  (M.D.  Ala. 

1972);    Covington  v.  Harris.   419  F.  2d  617,   623  (D.  C.  Cir.   1969)  ("A  statute 

sanctioning  such  a  drastic  curtailment  of  the  rights  of  citizens  must  be  narrovily, 

even  grudgingly, construed  in  order  to  avoid  deprivations  of  liberty  without 

due  process  of  law").    Cf.  State  v.  Carter,   64  N.J.  382,   316  A.  2d  449 

(S.  C.N.J.  1974);   Kesselbrenner  v.   Anon..   33N.Y.  2d    161,   305  N.  E.   2d  903 

(N.Y.Ct.  Appls.   1974);  Cross  v.  Harris,   418  F.  2d  1095,    1102-1103  (1969) 

-39- 


1152 


(confinement  of  sexual  psychopaths). 

Wlat  is  constitutionally  required  here  is  a  similar  application  of  the  principle 
of  the  least  restrictive  alternative  to  the  plaintiffs.     Plaintiffs  have  alleged 
that  they  are  tiot  receiving  care  and  treatment  in  the  manner  least  restrictive 
of  their  liberties,  and  that  they  could  receive  such  care  and  treatment  in  suit- 
able less  restrictive  alternatives  such  as  group  homes,   foster  homes  or 
personal  care  homes.     This  allegation  must,   for  purposes  of  this  motion,  be 
construed  in  their  favor. 

A  ruling  requiring  defendants  to  provide  the  plaintiffs  with  suitable  care 
and  treatment  in  alternative  facilities  would  comport  with  the  constitutional 
command  of  infringing  basic  rights  in  the  least  restrictive  manner  consistent 
with  the  Constitution. 
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Vni.        PLAINTIFFS     HAVE  AN  INHERENT  AND 
CONSTITUTIONAL  RIGHT  TO  BE  FREE 
FROM  BODILY  HARM 

In  a  Civil  Rights  Act  case  decided  eighty  years  ago,   the  United  States  Supren-.(< 
Court  ruled  that  federal  prisoners  have  a  constitutional  right  to  be  protected 
from  "lawless  violence"  "assault,   "  and  "bodily  harm.  "    Logan  v.   United 
States,    144  U.S.    263,    285  (1892),     That  constitutional  right  did  "not  depend 
upon  any  of  the  amendments  to  the  Constitution, "  but  was  a  right  inherent 
in  the  very  concept  of  constitutional  government.     144  U.S.  at  294. 

In  Gates  v.   Collier.    349F.Supp.   881  (N.D.  Miss.    1972),   Chief  Judge  Keady, 

relying  upon  the  8th  Amendment,  "enjoined  and  commanded"  state  prison 

officials  "to  increase  the  protection  of  inmates  from  the  assaults  of  fellow 

inmates"  within  60  days.     Judge  Keady  recognized  that  "adequate  protection  t.v 

inmates  "  would  require  "  the  assignment  of  additional  employees, "  and 

"substantial  funds,   "  349  F.  Supp.  at  897,   but  he  recognized  also  Uiat 

the  court  had  the  duty  "to  make  certain  that  such  steps  are  not  only  begun 

with  reasonable  promptitude  but  are  fully  carried  out. "  Id.  The  court  found: 

The  defendants  have  subjected  the  inmate  population 
at  Parchman  to  cruel  and  unusual  punishment  by 
failing  to  provide  adequate  protection  against  physical 
assaults,  abuses,  indignities  and  cruelties  from  other 
inmates. " 

349  F.  Supp.  at  894, 

In  Hamilton  v.   Love,   328  F.  Supp.  1182  (E,  D.  Ark.  1971),   a  case  involving 
pre-trial  detainees  in  a  county  jail,  the  court  stated  that  it  was  "particularly 
concerned  with  the  protection  of  the  inmates  from  physical  assault  and 
physical  abuse. "  Id.  at  1186.  The  court  ruled  that  "minimally,   a  detainee 
ought  to  have  the  reasonable  expectation  that  he  would  survive  the  period  of 
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detainment  with  his  life'    that  he  would  not  be  assaulted,   abused  or  molested 
during  his  detainment.  "    328  F.  Supp.    1194.     The  court  indicated  that  in  order 
"to  protect  the  lives  and  safety  of  the  detainees,  "  the  defendants  would  have 
"to  add  additional  personnel"  or  "reduce  the  jail  population"  328  F.  Supp.  at 
1196. 

In  Holt  V.  Sarver,   309  F.  Supp.  362,   384  (E.D.  Ark.    1970),  Chief  Judge 
Henley  issued  a  declaratory  judgment  that  the  "conditions"  in  the  Arkansas 
prison  system  amounted  to  "a  cruel  and  unusual  punishment  constitutionally 
prohibited.  "    One  of  those  conditions  was  widespread  assault  and  injury.    In 
announcing  "guidelines"  for  what  the  court  would  probably  order  as  "minimum 
requirements"  if  the  defendants  did  not  submit  an  adequate  plan  within  45  days 
303  F.  Supp.   at  363,   the  court  said  the  defendants  were  "going  to  have  to  do 
more  than  they  have  done  in  the  past  . . .  about  protecting  inmates  from 
violent  assaults  of  whatever  kind. "    309  F.  Supp.  at  384; 

Residents  of  Pennhurst  SUte  School  and  Hospital  are  subjected  daily  to  the 
sort  of  widespread  physical  abuse  and  assault  —  from  staff  and  other  inmates 
--  which  was  condemned  in  the  above  cases.     Even  without  the  "right  to 
treatment. "  Plaintiffs  have  a  right  to  be  free  from  bodily  harm. 

Although  most  cases  in  the  area  involve  prison  conditions,  at  least  one  court 

has  held  that  institutionalized  retarded  persons  "must  be  entitled  to  at  least 

the  same  living  conditions  as  prisoners"  and  held  that  there  does  exist  a 

right  to  "a  tolerable  living  environment. "    New  York  St.  Ass'n  for  Retarded 

Children.  Inc.  v.    Rockefeller,    357  F.  Supp.   752,   764  (E.  D.   N.Y.   1973). 

The  court  held: 

The  duty  is  to  protect  the  residents  from  harm  at 
all  times,  including  weekends,  even  if  it  requires 
the  creation  of  a  pool  of  substitutes  or  weekend 
differentials  or  other  innovative  practices. 

357  F.  Supp.   at  769. 
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IX.  CONDITIONS  AT  PENNIIURST  CONSTITUTE 

UNCONSTITUTIONAL  CRUEL  A:<D  UNUSUAL 
PUNISHMENT 


The  fundamental  requirements  of  the  Eighth  Amendment's  ban  on  cruel  and 

unusual  punishment  are  distilled  in  Justice  Brennan's  formulation  in  Furman 

V.   Georgia,   408  U.S.   238(1972):  ' 

If  a  punishment  is  unusually  severe,   if  there  is  a 
strong  probability  that  it  is  inflicted  arbitrarily,   if 
it  is  substantially  rejected  by  contemporary  society, 
and  there  is  no  reason  to  believe  that  it  serves  any 
penal  purpose  more  effectively  tlian  some  less 
severe  punishment,   then  the  continued  infliction  of  that 
punishment  violates  the  command  of  the  Clause. . . . 

408  U.S.  at  282.      See  Trop  v.    Dulles,    356  U.S.   86(1958);    Robinson  v. 

California.    370  U.S.   660(1962);    Wcems  v.   United  States,   217  U.S.   349(100?  . 

Persons  confined  in  mental  institutions  have  increasingly  and  successfully 
asserted  their  Eighth  Amendment  right  to  protection  from  sub-standard  and 
oppressive  treatment.     See  Rozccki  v.   Gaughn,   459  F.  2d  6  (1st  Cir.    1972); 
U. S.  ex  rel.  von  Wolfersdorff  v.  Johnston,    317F.Supp.   66  (S.  D.  N.  Y.    1970), 
cited  with  approval  in  Jackson  v.   Indiana,   406  U.S.   715,   735  (1972); 
Martarella  v.  Kelley,   349  F.  Supp.    575,    585(S.  D.  N.Y.   1972);    Inmates  of 
Boys    Training  School  v.   Affleck,   346  F. Supp.    1354  (D.   R.I.    1972); 
LolUs  V.   N.  Y.S.   Dep't.   of  Social  Services,    322  F. Supp.   473,   475,    482 
(S.D.  N.Y.   1972). 

In  a  case  identical  to  the  action  at  bar,  the  physical  conditions,   care  and 
treatment  of  the  retarded  at  the  Beatrice  State  Home  in  Nebraska  was 
attacked  on  numerous  grounds,  including  cruel  and  unusual  punishment. 
Horacek  v.  Exon,   357  F.  Supp.  71  (D.   Neb.   1973).    The  court  denied  the 
state's  motion  to  dismiss  and  held  that  the  plaintiffs  must  be"given  an  opportutu 
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to  offer  evidence  on  this  allegation"    which  was  that  "conditions  at  the  Beatrice 
State  Home  are  cruel  and  unusual."         357  F. Supp.  at  73.     See  Ricci  v. 
Greenblatt,  F.Supp.  (M.  D.  Mass.   Feb.  11,    1972,   C.A.   No.   72-469F). 

Horacek  followed  and  is  consistent  with  the  body  of  federal  law  on  prison 
conditions  upholding  restrictions  on  modes  of  confinement.    For  example, 
in  Sinclair  v.   Henderson,   331  F.Supp.    1123  (E.D.   La.   1971),   the  court  held 
that  "confinement  for  long  periods  of  time  without  the  opportunity  for  regular 
outdoor  exercise  does,  as  a  matter  of  law,  constitute  cruel  and  unusual 
punishment."  331  F.Supp.  at  1131.    The  court  ordered  state  prison  officials 
"immediately"  to  "make  arangements  for  all  prisoners  on  Death  Row  to  have 
regular  outdoor  exercise  opportunity. "    Id.    That  order  came  on  remand 
from  the  Fifth  Circuit's  ruling  in  Sinclair  v.   Henderson,   435  F.  2d  125  (5th 
Cir.   1970).   that  a  complaint  challenging  the  "conditions"  of  confinement  — 
no  outdoor  exercise,  inadequate  toilet  facilities,   cockroaches,   filthy  food 
carts,  inadequate  ventilation,  etc. ,  stated  an  8th  Amendment  cause  of  action. 

In  Jones  v.  Wittenberg,  323  F.Supp.  93  (N.  D.  Ohio  1971),  the  court  held  that 
confinement  of  pre-trial  detainees  in  "cramped  and  overcrowded  quarters, " 
which  were  "lightless,  airless,  damp  and  filthy  with  leaking  water  and  human 
wastes, "  with  "deprivation  of  most  human  contacts,  except  with  others  in  the 
same  sub-human  state,  no  exercise  or  recreation,  little  if  any  medical 
attention,  (and)  no  attempt  at  rehabilitation,  "  constituted  cruel  and  unusual 
punishment.     323  F.Supp.  at  99.    In  its  remedial  order,   330  F.Supp.  707 
(N.  D.  Ohio  1971),    the  court  ordered  extensive  and  detailed  changes.    For 
example,  it  ordered  "immediate  steps  ...  to  effectuate  an  organized  and 
supervised  program  of  daily  cleaning,   including  mopping,   scrubbing,   wall 
waaing,  etc. ,"  and  to  provide  adequate  supplies  of  sheets,  blankets,  towels. 
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clothes  and  personal  hygiene  supplies.   330F.  Supp.  at  717-718.     The  court 
ruled  that  "all  leaks  in  plumbing  must  be  repaired  immediately,   even  though 
to  do  so  requires  an  increase  in  the  number  of  plumbers  employed  full  time 
by  the  County."    330  F. Supp.  at  721.     The  court  ordered  defendants  to  "take 
whatever  steps  are  necessary  to  terminate  the  use  of  space  in  the  jail  buildir;- 
for  any  purposes  not  directly  involved  in  jail  operations,  and  to  make 
whatever  changes  are  necessary  to  fit  all  usable  space  in  the  building  for  use. 
even  though  that  might  require  "some  expenditure  of  funds."  330  F.  Supp.  at 
714.Defendants  were  ordered  to  provide  "adequate,  working  toilets"  "at  all 
times."  330  F.  Supp.  at  721.    Those  orders  were  affirmed  by  the  Sixth  Circui". 
456  F.2d  854  (6th  Cir.    1972). 

In  Baker  v.   Hamilton,    345  F.  Supp.   345.    353  (W,  D.  Ky.    1972),   the  court  held 
that  confinement  of  "juveniles"  in  a  county  jail  which  provided  only  "cramped 
quarters,  poor  illumination,  bad  circulation  of  air,  broken  locks,  no  outdoor 
exercise  or  recreation,  and  no  attempt  at  rehabilitation"  violated  the  8th 
Amendment. 

In  Gates  v.   CoUier,   349  F.  Supp.   881  (N.  D.   Miss.    1972),   the  court  ordered  lie 
defendants  to  reduce  the  impact  of  overcrowding  "by  placing  wire  or  other 
dividers"  in  the  barracks  (at  902).     The  court  went  on  to  order  extensive 
"improvements  and  expenditures"  for  the  "renovation  of  living  quarters, 
employment  of  additional  personnel,  and  purchase  of  other  equipment  and 
supplies,  "all  to  be  completed"  within  60  days.     3^49  F.Supp.  at  903. 

For  other  cases  in  which  federal  courts  have  ordered  state  or  county  defender.:- 
to  reduce  overcrowding;  subdivide  large  dayroom  areas;  provide  adequate 
personal  hygiene  supplies,   clothes  and  linen;    eliminate  filth  and  insects; 
repair  toilets,  sinks,  plumbing  and  broken  equipment;    provide  evacuation 
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plans  and  nightlights  and  conduct  fire  drills;  serve  warm,   nourishing  meals; 
eliminate  odors  and  improve  ventilation;    provide  regular  outdoor  exercise; 
and,   in  general,   correct  the  types  of  substandard  living  conditions  described 
in  this  section;  see:    Rozrcki  v.   Gaughan,   459  F.  2d  6  (1st  Cir.    1972); 
Hamilton  v.    Love,      328  F.  Supp.    1182  (E.D.  Ark.    1971);    Inmates  of  Boy's 

Training  School  v.   Affleck,   supra;  Ricci  v.   Groenblatt,  F.  Supp.  

(M.  D.  Mass.   Feb.    11,    1972,   C.A.   No.   72-469  F);    Taylor  v.   Sterrett,   344 
F.  Supp.   411  (N.D.  Tex.    1972);    Wyatt  v.   Stickney,   344  F.  Supp.   387  (M.  D. 
Ala.    1972);    Holt  v.   Sarver,   309  F.  Supp.    362  (E.  D.  Ark.    1970);    Hamilton 
V.   Schiro,   388  F.  Supp.    1016  (E.  D.   La.    1970).      See  also,    MartarcUa  v. 
Kelley,      supra,    Hayes  v.  Secretary  of  Dept.  of  Public  Safe^,   455  F.  2d  798 
(4th  Cir.    1972). 
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X.    PLAINTIFFS'  RIGHT  TO  ADEQUATE 
MEDIC/\L  CARE  IS  ABRIDGED  BY 
CONDITIONS  AT  PEN^NHUKST 


The  Plaintiffs  allege  herein  that  they  are  denied  the  Binimal  requisites 
of  medical  care  for  physical  problems.  Infectious  diseases  flourish,  staff 
are  untrained,  sanitation  is  ignored.   From  the  attempted  extraction  of  a 
"tooth"(whlch  was  part  of  a  broken  jaw)  of  Plaintiff  Halderman  by  ward 
aides  to  the  non-treatment  of  Plaintiff  Sobetsky's  swollen  and  bruised 
leg,  the  complaint  Is  studded  with  examples  of  neglectful  and  grossly 
improper  medical  care. 

The  federal  courts  have  npt  been  reluctant  to  intervene  in  the  operation 
of  state  institutions  where  what  is  at  stake  is  the  health  and  well-being 
of  the  residents  because  of  lack  of  adequate  medical  services.   In 
Campbell  v.  Beto.  460  F2d  765|  768(5  dr.,  1972),  the  Court  held  that 
"certainly  practices  which  result  in  the  deprivation  of  basic  elements 
of  adequate  medical  treatment,  particularly  such  deprivation  as  Inrsediately 
threatens  life  and  limb,"  are  violative  of  the  Constitution  and  require 
federal  court  intervention  in  a  state  Institution.   In  Nevaan  v.  State  of 
Alabama.   3A9  F.Supp.  278,  281  (M.D.  Ala.,  1972),  the  Court  held  that 
"[wjhen  practices  within  a  prison  system  result  in  the  deprivation  of 
basic  elements  of  adequate  medical  treatment,  then  such  practices  violate 
constitutional  guarantees  and  federal  courts  must  act  to  provide  relief. 
Substantial  fede). al  court  injunctive  relief  has  been  granted  to  assure 
Improvement  of  sub-standard  medical .  practices.   In  Jones  v.  Wittenberg, 
330  F.Supp.  707  (N.D.  Ohio,  1971),  aff d  456  F2d  854  (6  Cir.,  1972),  the 
Court  directed  that  defendants  must  meet  certain  minimal  standards  for  Jail 
medical  services,  including  the  requirements  that  adequate  numbers  of 
physicians  be  provided,   that  arrangements  be  made  to  meet  the  needs  of 
prisoners  with  special  medical  problems,  that  ample  and  adequate  rooms  and 
equipment  be  provided  for  treatment  of  medical  emergencies,  and  that 
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appropriate  nedlcal  isolation  quarters  be  provided,   (at  718)  Cf.  Holt  v. 

Sarver,  300  F.Supp.  825,  834  (E.D.  Ark.,  1969).  The  Jones  Court  suggested 

that  In  providing  adequate  medical  services,  the  defendant  institution 

should  investigate  the  possibility  of  engaging  the  medical  services  of 

outside  facilities  and  medical  personnel.   Finally,  the  Court  Observed, 

In  a  statement  which  is  quite  relevant  to  the  present  case,  that 

(w]hlle  it  is  probable  that  some  increased 
expenditures  may  be  required  to  furnish 
adequate  medical  care,  it  seems  that  in 
this  area,  as  in  many  other,  some 
imagination  and  ingenuity  might  be  more 
useful. 

The  egregious  medical  Inadequacies  which  in  Newman  v.  State  of  Alabama, 

S'jpra,  Judge  Johnson  found  to  be  prevalent,  and  unconstitutional,  in  the 

Alabana  state  prison  system  echo  in  many  respects, the  medical  inadequacies 

at  Pennhurst.   The  Court  Tiund  the  prison  infirmary  to  be  understaffed,  to 

be  vlthout  facilities  to  Isolate  contagious  diseases,  349  F.Supp.  at  282, 

to  have  inaccurate  and  Incomplete  medical  records  resulting  in  the 

disruption  of  the  continuity  of  medical  care,   (at  283),  to  subject 

seriously  ill  innates  to  substantial  delays  in  emergency  medical  treatment, 

and  to  subject  the  mentally  ill  and  mentally  retarded  patients  to 

seclusipa  and  restraint- (at  284).  The  Court  enjoined  the  defendants  from, 

aaong  other  things,  failing  to  provide  adequate  medical  care  to  alL 

insates,  failing  to  bring  the  hospital  up  to  minimal  standards,  failing  to 

have  adequate  and  qualified  staffing  in  the  medical  facilities,  and  from 

failing  to  keep  adequate  medical  records  (at  286-88) .  See  also  Inmates  of 

Boys'  Training  School  v.  Affleck.  346  F.Supp.  1354,  1373  (D.R.I. ,  1972) . 

The  Court  in  Gates  v.  Collier.  349  F.Supp.  881  (N.D.Mlss.,  1972)  found 
inadequate  and  unconstitutional  the  medical  facilities  In  a  Kississippi 
state  prison,  noting  the  inadequacy  of  medical  personnel,  the  unsanitary 
conditions,  and  the  improper  isolation  of  inmates  with  contagious  diseases 
(at  888) .  Even  though  the  defendants  and  other  public  officials  promised 
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sweeping  fefonn  neasurea  and  indicated  the  availability  of  substantial 
funds  for  that  purpose  (at  892-93),  the  Court  held  that: 

Nevertheless,  the  state  must  move  to 
bring  all  aspects  of  the  penitentiary 
operation  in  conformity  with  constitutional 
principles  if  it  is  to  continue  the  use 
of  Parchnan  as  a  place  of  Incarceration 
of  criminals,  and  this  court  is  obliged 
to  make  certain  that  such  steps  are  not 
only  begun  with  reasonable  promptitude 
but  are  fully  carried  out. 

349  F.Supp.  at  897.  As  part  of  the  immediate  interim  injunctive  relief 

ordered  by  the  Court,  the  Defendants  were  required  to  meet  minimal  health 

care  requirements  for  the  Inmates,  including  the  hiring  of  sufficient 

medical  personnel  (at  900-901).  See  also  Talley  v.  Stephens,  247  F.Supp. 

683,  687  (E.D.  Ark.,  1965). 

The  retarded,  of  course,  are  subject  to  no  less  protection  in  their  right 
to  medical  care.   For  example,  institutional  officials  at  Willowbrook  were 
ordered  to  Iranedlately  hire  "15  additional  physicians,"  "85  more  nurses" 
and  "30  more  physical  therapy  personnel."  New  York  St.  Ass'n  for 
Retarded  Children  v.  Rockefeller,  357  F.Supp.  752,  769  (E.D.  N.Y.  1973). 
In  Wyatt  v.  Stickney,  supra,  as  part  of  the  emergency  interim  order  of 
March  3,  1972,  with  respect  to  the  Partlow  facility  for  the  retarded,  the 
Court  directed  the  defendants  to  engage  teams  of  physicians  for  purposes 
of  giving  appropriate  immunizations  and  determining  the  appropriateness 
of  drug  use.   In  Rlcci  v.  Greenblatt,  C.A,  No.  72-469  F  (E.D.  Mass.,  Feb.  11, 
1972),  a  preliminary  injunction  Issued  requiring,  among  other  things,  the 
defendants  to  do  a  complete  medical  screening  of  each  resident  of  Belchertovn 
State  School. 
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XI.  ALL  PENNHURST  RESIDENTS  HAVE  A  STATUTORY 
RIGHT  TO  TREATMENT  AND  CARE 


Peimsylvanla  law  clearly  circumscribes  and  defines  the  purposes  for  which  • 
all  "voluntary"  admissions  and  conmitments  to  mental  institutions  occur. 
Sections  402  and  403  of  the  mental  health  act,  50  P.S.  S$  4402,  4403,  both 
mandate  that  institutionalization  is  for  the  purpose  of  "examination, 
treataent,  and  care."  Similarly,  involuntary  court  commitments  are  for  the 
purpose  of  "care  and  treatment".  50  P.S.  S  4406(b). 

The  Plaintiffs  here  entered  Pennhurst  upon  the  statutory  promise  that  they 
would  be  exaalned  and  then  cared  for  and  treated  for  any  diagnosed  problems. 
Indeed,  under  the  law,  there  could  have  been  no  other  purpose  for  their 
cocaitnent  to  Pennhurst. 

It  surely  cannot  be  contended  either  that  the  state  legislature  Intended  that 
less  than  adequate  care  be  provided  or  that  the  gross  abuse  alleged  in  the 
Cocplalnt  constitutes  adequate  c^re. 

A  nunier  of  important  cases  have  upheld  the  rights  of  the  mentally  different 
to  obtain  treatn«nt  under  statutory  authority.   Rouse  v.  Cameron,  373  f .  2d 
451  (D.C.  Cir.  1966)  o»st  often  cited  as  the  first  major  Judicial 
recognition  of  a  constitutional  right  to  treatment,  held  that  the  District 
of  Colunbia  mental  health  act  created  a  "statutory  'right  to  treatment'" 
for  all  persons  confined  in  mental  institutions.  373  F.2d  at  451.  (emphasle 
in  original).  See  Millard  v.  Cameron.  373  F.2d  468  (D.C.  Cir.  1966).  No 
distinction  was  made  in  Rouse  between  voluntary  and  involuntary  patients 
with  regard  to  the  statutory  right. 

On  a  case  directly  on  point,  the  Minnesota  Hospitalization  and  CoinnltBent 
Act  was  held  to  provide  "a  statutory  right  to  receive  adequate  treatment" 
due  to  language  defining  mentally  deficient  persons  as  requiring 
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"treatment  or  supervision"  and  defining  hospital  as  a  facility  "equipped  to 
provide  care  and  treatment."  Welsch  v.  Likins,  373  F.Supp.  487,  500 
(D.  Minn.  1974). 

The  New  Jersey  statutes  have  also  been  interpreted  as  "abundantly  clear"  In 
guaranteeing  a  statutory  right  to  treatment.   Applications  of  D.D. ,  285  A. 2d 
283,  286,  118  N.J.  Super  1  (1971);  State  v.  Carter,  64  N.J.  382,  316  A. 2d  449 
(1973).   It  is  equally  clear  that  Pennsylvania  inmates  have  equal  rights. 
See  Nelson  v.  Heyne,  491  F.2d  352  (7th  Cir.  1972) (finding  a  statutory  right 
to  treatment  for  Juveniles  in  Indiana  statutory  provisions  for  "custody,  care, 
and  discipline") . 
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Xri  THE  ELEVENTH  AMENDMENT  DOES  NOT 

PRECLUDE  ir.JUCTIVE  RELIEF  AGAINST 
THE  DEFENDANTS.  OR  D/\MAGES 


"The  applicable  principle  is  that,  where  state  officials,  purporting  to  act 
under  state  authority,  invade  rights  secured  by  the  Federal  Constitution,  they 
are  subject  to  the  process  of  the  Federal  Courts  in  order  that  the  persons 
injured  nay  have  appropriate   relief."  Sterling  v.  Constantin,  287  U.S.  378, 
393  (1913).   Since  the  Supreme  Court's  decision  in  Ex  Parte  YounR,  209  U.S.  123 
(1908),  it  has  been  clear  beyond  doubt  that  state  officers,  both  in  their  officii 
snd   individual  capacities,  are  subject  to  suits  in  equity  to  enjoin  illegal  or 
unconstitutional  action,  and  that  Federal  Courts  have  Jurisdiction  over  such 
suits.   See  Griffin  v.  County  School  Board  of  Prince  Edward  County,  377  U.S. 
218,  228  (1964);  Georgia  Railroad  and  Banking  Co.  v.  Redwine.  342  U.S.  299 
(1952). 

A.   Injuctlve  Relief  is  Proper 

It  oust  «t  least  be  admitted  that  aa   to  claims  for  prospective  injuctlve  relief. 
Plaintiffs  have  stated  a  claim  against  the  state  Defendants.  As  to  such 
prospective  relifef,  there  is  really  no  distinction  between  Individual  and 
official  capacity,  since  such  injunctive  releif  clearly  affects  the  exercise 
of  official  duties;  courts  have  not  hesitated  to  issue  such  injuctions.  See 
Griffin,  supra  (County  School  Board  ordered  to  cease  paying  tuition  grants  and 
giving  tax  credits,  and  can  be  ordered  to  levy  taxes  and  open  public  schools); 
Jones  v.  Wittenberg,  330  F.Supp.  707  (N.D.  Ohio),  aff'd  sub,  nom.  Jones  v. 
Ketzger.  456  F.2d  854  (  th  Cir.  1972)  (Extensive  reforms  of  Jail  conditiona 
ordered);  Jackson  v.  Ogilvie,  426  F.2d  1333  (7th  Cir)  cert,  den.  400  U.S.  833 
(1970)  (Governor  of  Illinois  can  be  ordered  to  call  special  election  to  fill 
vacancy);   Wyatt  v.  Stlckney.  344  F.Supp.  373  (M.D.  Ala.  1972)  (officials  of 
state  mental  Institutions  ordered  to  make  extensive  changes  in  the  treatment  of 

patients);  Landisan  v.  Royster. F.Supp.  (E.D.  Va.  1972)  (state  officials, 

ordered  to  make  changes  in  conditions  throughout  Virginia's  prison  system). 
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There  can  be  no  doubt  Chat  state  and  local  officers  and  state  agencies  are 
"persons"  for  the  purpose  of  Injuctlve  relief  In  civil  rights  actions.   This 
is  a  proposition  too  well  accepted  even  for  citation,  since  injunctive  relief 
in  any  $  1983  action  which  prohibits  implementation  of  an  unconstitutional 
statute,  regulation  or  policy  (to  say  nothing  of  cases  in  which  affirciative 
action  is  ordered)  is  directed  at  persons  acting  tuder  color  of  state  lav. 

In  Jobs on  v.  Henne.  355  F.2d  129  (2d  Clr.  1966),  the  Second  Circuit  discussed 

the  issue  of  official  immunity  at  length  within  the  context  of  a  suit  slnllar 

to  the  case  at  bar  —  a  Thirteenth  Amendment  clala  under  S   1983  —  and  concluded 

that  "the  defense  of  official  imnunity  should  be  applied  sparingly  In  suits 

brought  under  I  1983"  and  that  state  administrative  officials  were  liable  to 

suit.  The  Jobs«^  court  declared: 

To  hold  that  all  state  officials  in  suits 
brought  under  S  1983  enjoy  an  immunity 
similar  to  that  they  might  enjoy  in  suits 
brought  under  state  law"would  practically 
constitute  a  judicial  repeal  of  the  Civil 
Rights  Acts."  Hoffman  v.  Halden,  268  F.2d 
280,  300  (9th  Cir.  1959). 

355  F.2d  at  133.   See  Scolnlck  v.  Wilson.  219  F.Supp.  836  (S.D.N.Y.  1963) 

("If  defendants'  contentions  were  upheld,  no  suit  under  this  statute,  42  U.S.C. 

f  1983  could  be  prosecuted  in  the  federal  courts,  since  such  suits  are  inherently 

against  persons  acting  under  color  of  state  law."). 

The  fact  that  injunctive  relief  would  require  the  state  to  expend  large  sums  of 
money  is  no  reason  for  withholding  that  relief.  Such  relief  has  never  been 
barred  by  the  Eleventh  Amendment.   The  seminal  decision  on  this  question  is 
Osbom  V.  Bank  of  the  United  States.  22  U.S.  (9  Wheat.)  738  (1824),  in  which  ;he 
Supreme  Court,  through  Chief  Justice  Marshall,  in  spite  of  an  Eleventh  Amendcent 
defense,  upheld  the  decree  of  the  lower  court  ordering  the  State  Treasurer  to 
return  funds  collected  by  in  illegal  tax  on  a  federally  chartered  bank.  Justice 
Brennan  has  described  the  decisioa  in  Osbom  in  the  following  terms: 
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Though  recognizing  the  sensitivity  of  granting 
Injunctions  in  this  context,  the  Court  held  that 
neither  the  Eleventh  Amendment  nor  any  principles  of 
federalism  prevented  the  lower  courts  from  giving 
such  relief  where  necessary  to  vindicate  the  paramount 
federal  law  .  ,  .  .  lT]he  basic  principle  that  in 
appropriate  circumstances  federal  courts  will  exercise 
their  equity  power  against  state  officials  to  protect 
rights  secured  and  activities  authorized  by  paramount 
federal  law  remains  firmly  embedded  in  our  Jurisprudence. 

Perez.  Ledessa,  401  U.S.  82,  105-106  (1971) (concurring  and  dissenting  opinion). 

These  principles  have  been  applied  consistently  by  the  federal  courts  in  gran- 
ting extensive  and  expensive  injunctive  relief  under  Section  1983  noCwlthstandlng 
the  Eleventh  Aaendnent.  E.g. ,  Jones  v.  Wittenberg,  330  F.Supp.  707  (N.D.  Ohio 
aff'd  sub  noj.  Jones  v.  Metzger,  456  F.2d  854  (6th  Cir.  1972);  Plaquemines 
Parish  School  Board  v.  United  States,  «15  F.2d  817  (5th  Clr.  1969);  Wyatt  v. 
StlcVjey.  344  F.Supp.  373  (M.D.  Ala.  1972). 

In  Jackson  v.  Osllvle.  426  F.2d  1333  (7th  Clr.),  cert,  den.  400  U.S.  833  (1970), 

Injunctive  relief  was  sought  against  the  Governor  of  Illinois  in  order  to 

redress  the  deprivation  of  federal  rights  involved.  The  plaintiffs  sought  an 

order  requiring  the  governor  to  issue  a  writ  of  election  to  fill  a  vacancy  in 

plaintiffs'  Congressional  district.  The  governor  argued  successfully  in  the 

lower  court  that  the  election  would  require  the  state  to  spend  $400,000  and 

that  the  grant  of  such  relief  was  beyond  the  power  of  the  district  court.  The 

Seventh  Circuit  disagreed,  in  language  equally  appropriate  to  the  case  at  bar: 

We  conclude  that  It  [the  district  court]  is  not  Halted 
in  its  choice  of  an  appropriate  remedy  by  the  fact  that 
the  defendants  is  the  governor  of  a  state.  42  U.S.C.  S  1983 
broadly  authorizes  an  action  at  law,  suit  in  equity,  or 
ether  proper  proceeding  for  redress  of  the  deprivation 
of  rights  suffered  by  plaintiffs  ....  Redress,  In 
this  instance,  requires  affirmative  action. 
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426  F.2d  at  1337.  See  Downs  v.  Dept.  of  Public  Welfare,  368  F.Supp.  454 
(E.D.  Pa.  1973)  (nlental  patient  peonage). 

The  Supreme  Court  In  Edelman  v.  Jordan,  39  L.Ed. 2d  662  (1974),  acknowleged  that 
the  difference  between  relief  barred  by  the  Eleventh  Amendment  and  that 
permitted  under  Ex  Parte  Young  is  often  subtle.     While  characterizing  the 
eleventh  amendment  as  a  protection  of  the  state  treasury  from  money  awards,  the 
Edelman  court  recognized  that  many  forms  of  equitable  relief  have  great  fiscal 
Impact  on  state  treasuries,  and  went  on  to  say  that  "such  ancillary  effect  is 
a  permissible  and  often  an  inevitable  consequence  of  the  principle  announced 
in  Ex  Parte  Young."  39  L.Ed.  2d  at  675. 

B.  Damages  Hay  Be  Awarded 

Contrary  to  the  position  of  Defendants,  damages  have  been  awarded  nuoerous 
times  against  state  officers  and  agencies  and  the  Eleventh  Amendment  has  not 
been  a  bar  to  recovery.   E.g.,  Wright  v.  McMann,  460  F.2d  126  (2d  Cir.  1972) 
($1,500  damages  against  prison  warden  upheld  for  conditions  in  strip  cells); 
United  States  ex  rel.  Motley  v.  Rundle,  340  F.Supp.  807  (E.D.  Pa.  1972) 
($1,000  damages  to  state  prisoner  alleging  racial  discriminatory  treatment 
with  regard  to  work  assignments);  Rhoads  v.  Horvot,  270  F.Supp.  307  (D.  Colo. 
1967);  Washington  v.  Official  Court  Stenographer.  251  F.Supp.  945  (E.D.  Pa.  19cb) 
(damages  may  be  recovered  in  Section  1983  action) . 

As  the  above  and  other  case  indicate,  it  is  more  thai)  clear  that  danages  may  be 

recovered  In  suits,  such  as  the  case  at  bar,  which  Involve  denial  of  Constitudcral 

rights  or  conspiracies  to  deny  such  rights.  Baslsta  v.  Weir,  340  F.2d  74 

(3d  Cir.  1965)  (Illegal  arrest  and  wrongful  detention);  Wayne  v.  Venable,  260 

F.  64,  66  (8th  Cir.  1919) (damages  for  deprivation  of  right  to  vote);  Marshall 
f 

v.  Sawyer.  301  F.2d  639  (9th  Cir.  1962);  Negrich  v.  Hahn,  379  F.2d  213  (3d  Cir. 
1967). 

In  Scolnlck  v.  Winston.  219  F.Supp.  836  (S.D.N.Y.  1963)(actlon  against  state 
attorney  general  and  assistant  attorney  general  to  recover  damages  for 
conspiracy  to  deprive  plaintiffs  of  constitutional  rights),  defendants'  motion 

to  disnisa  on  Eleventh  Amendment  grounds  was  denied.  Similarly,  the  court 
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denied  an  Eleventh  Amendment  dismissal  motion  In  Miller  v.  Parsons,  313  F.  Supp- 
1150  (M.D.  Pa. 1970) (Civil  rights  action  by  professor  for  damages  against  state 
college  officials  for  discriminatory  dismissal).   The  Miller  court  held  that 
the  lawsuit  was  "not  within  the  prohibited  scope  of  actions  against  the  state  as 
proscribed  by  the  Eleventh  Amendment."  313  F.Supp.  at  1152. 

Tne  Supreme  Court  resolved  any  doubts  on  this  question  when  it  recently  held  tha(t 
l)the  Eleventh  Amendment  docs  not  In  some  clrciims tances  bar  an  action  for 
damages  against  state  officials  and  2)executlve  Immunity  is  likewise  not 
absolute.   Scheur  v.  Rhodes  AO  L.Ed.  90  (1974). 

Scheur  Is  the  "Kent  State  case"  an  action  for  damages  by  representatives  of  the 
estates  of  three  students  who  were  killed  during  the  1970  civil  disorders  at 
that  university.  The  Governor,  the  Adjutant-General  and  his  Assistant,  officers 
and  cedbers  of  the  Ohio  National  Guard  and  the  university  president  were  named 
as  defendants. 

The  Court  described  the  complaints  against  these  high  and  lower  level  officials 

In  words  most  applicable  to  the  case  at  bar: 

Fairly  read,  the  complaints  allege  that  each  of  the 
naned  defendants.  In  undertaking  such  actions,  acted 
either  outside  the  scope  of  his  respective  office  or, 
if  within  the  scope,  acted  In  an  arbitrary  manner, 
grossly  abusing  the  lawful  powers  of  office. 

40  L.Ed,  at  96.   The  Court  held  that  the  "Eleventh  Amendment  provides  no  shield 

for  a  state  official  confronted  by  a  claim  that  he  had  deprived  another  of  a 

federal  right  under  the  color  of  state  law,"  40  L.Ed,  at  97,  and  that  "damages 

against  individual  defendants  are  a  permissible  remedy  in  some  circumstances 

not  withstanding  the  fact  that  they  hold  public  office."  Id^  (citations 

oaitted) . 

In  an  action  against  Pennsylvania  welfare  department  officials  for  damages 
and  injunctive  relief,  a  court  in  this  District  held  that,  consistent  with  the 
doctrine  announced  four  months  later  in  Scheur.  "the  Eleventh  Amendment  does 
not  bar  an  award  of  damages  against  a  state  official  in  his  personal  capacity." 
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Downs  V.  Department  of  Public  Welfare,  368  F.Supp  454  (E.D.Pa.l973) . 
However,  the  court  in  Downs  found  that  the  plaintiff  had  not  pled  sufficient 
facts  regarding  the  defendants*  "knowledge,  acquiescence  in,  or  direct  involve- 
ment in"  the  complained  of  activities.  368  F.Supp.  at  464.  The  Complaint  in  the 
case  at  bar  does  not  contain  this  insufficiency;  numerous  allegations  of  per- 
sonal knowledge  and  acquiescence  in  unconstitutional  and  injurious  practices 
and  conditions  are  made. 

At  Paragraphs  22  through  27,  individual  defendants  are  alleged  to  have  had 
personal  knowledge  of  the  conditions  at  Pennhurst  and  of  particular  injuries 
to  the  Plaintiffs  in  general  and  to  Plaintiff  Haldennan  In  particular. 
Paragraphs  97  through  100  deal  with  communications  from  and  to  Pennhurst  offi- 
cials, including  Defendant  Youngberg,  regarding  Plaintiff  Sobetsky.   Paragraphs 
29  and  30  fully  satisfy  the  requirements  of  the  court  in  Downs  and  the  author- 
ities relied  upon  therein: 

29.  Defendants  Department  of  Public  Welfare,  Penn- 
hurst State  School  and  Hospital,  Wohlgcruth, 
Youngberg,  and  Srailovitz  are  aware  of  the  de- 
plorable and  unconscionable  conditions  at  Penn- 
hurst State  School  and  Hospital  and  of  the  sub- 
standard. Inadequate  and  Illegal  treatnent  and 
non-treatment  to  which  Plaintiffs  are  subjected. 
They  have  direct  and  actual  knowledge  of  these 
wrongs,  do  nothing  to  effectively  prevent  or  halt 
them,  and  conspire  to  continue  them. 

30.  At  all  times  relevant  herein,  the  Defendants,  and 

'      each  of  them,  knew  or  should  have  known  of  the  policies, 
practices,  acts,  omissions,  and  conditions  alleged 
herein. 

Of  course,  the  details  and  minutia  of  each  Defendant's  involvement  cannot  be 
knowu  until  discovery  is  completed  and  a  full  investigation  of  the  facts  is 
made.   It  is  respectfully  submitted,  however,  that  the  detailed  allegations 
in  this  lengthy  complaint  fully  satisfy  the  requirement  that  a  civil  rights 
complaint  must  protray  "specific  conduct  by  state  officials."  Cittlenacker  v. 
Prasse,  428  F.2d  1,  3  (3d  Cir.  1970). 
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Xlll.  ABSTENTION  WOULD  BE  IMPROPER 

TH  TUTS  CTVTr.  P.ICIIT?;  CASF  WHERE 
THh  WlLL-btTlNG  AJ^D  SAFETY  OF 
INSTniTIONALIZED  PERSONS  IS 
INVOLVED 

The  equitably  doctrine  of  abstention  requires  «  careful  consideration  of  Che 
deaand  of  harmoolous  relations  between  federal  and  state  authorities  and  the 
Deed  for  proper  employment  of  the  resources  of  the  federal  Judiciary.  See 
Railroad  Cotanission  of  Texas  v.  Pullman  Co..  312  U.S.  496  (19A1);  Monroe  v. 
?a?e.  365  U.S.  167  (1961);  Lake  Carriers'  Ass'n  v.  McMullan,  406  U.S.  498 
(1972). 

Thus,  abstention  is  not  proper  where  state  law  is  settled  nor  where  it  is 
clear  that  a  state  court  could  not  reasonably  construe  it  to  be  constitutional. 
The  point  of  abstention  is  to  avoid  in  whole  or  in  part  the  necessity  for 
federal  constitutional  adjudication,  or  at  least  to  materially  change  the 
nature  of  the  problem.  Hannan  v.  Forssenius,  380  U.S.  528  (1965). 

It  was  early  decided  that  the  absteivtion  doctrine  was  applicable  in  civil 
rights  cases.  In  Harrison  v.  N.A.A.C.P.,  360  U.S.  167  (1959),  abstention 
was  ordered  i^ere  Virginia  statutes  mandating  massive   resistance  to  integration 
had  never  been  construed  by  state  courts.  However,  the  reaction  to  Harrison 
and  siailar  decisions  has  led  to  a  Judicial  recognition  that  the  Civil  Rights 
Acts  were  adopted  by  Congress  to  provide  a  federal  forum  to  protect  federal 
rights.  It  would  defeat  this  purpose  if  abstention  were  required  merely  to  give 
state  courts  the  first  opportunity  to  rule  on  state  Issues.  Zwickler  v.  Koota, 
389  U.S.  241  (1967);  Wisconsin  v.  Constantlneau,  400  U.S.  433  (1971);  Gomez  v. 
toiler,  341  F.Supp.  323  (S.D.N.T.  1972). 

D-je  to  absteatioa's  status  as  an  equitable  doctrine,  courts  will  balance  the 
various  Interests  and  exercise  discretion  in  deteminin^  whether,  a  federal 
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court  should  abstain.  Thus  the  importance  of  the  rights  sought  to  be 
« 
protected  and  the  harm  inflicted  by  abstention  are  to  be  considered. 

Hannan  v.  Forssensius.  380  U.S.  528  (1965).  When  abstention  is  applied  it 

results  in  the  delay  of  adjudication  of  claims,  multiplicity  of  litigation, 

the  fragmentation  of  Interrelated  claims  and  additignal  expense.  England  v. 

Medical  Examiners,  375  U.S.  411  (1964). 

When  the  district  court  abstains,  it  retains  Jurisdiction  while  state  litiga- 
tion is  commenced.  The  parties  must  litigate  the  state  issues  in  state  court 
while  advising  the  state  court  of  the  federal  issues.  The  parties  oust  then 
return  to  the  federal  district  court  to  litigate  the  federal  issues  If  the 
resolution  of  the  state  Issues  is  not  dispositive  of  the  case.  If  the  parties 
elect  to  fully  litigate  the  federal  issues  in  the  state  court,  the  federal 
court  is  deprived  of  Jurisdiction  and  the  parties  must  appeal  through  the 
state  system  with  final  recourse  available  in  the  United  States  Suprece  Court. 
Therefore  the  consequences  of  abstention  are  substantial.  If  the  lower  federal 
courts  erroneously  determine  the  question  of  abstention,  and  appeals  are 
necessary,  enormous  time  and  expense  are  consumed  without  a  ruling  on  the 
merits.  See,  e.g. ,  England  v.  Louisiana  State  Board  of  Medical  Exarilners, 
384  U.S.  685  (1966);  United  States  v.  Lester  Minerals.  Inc.,  381  U.S.  413 
(1965). 

Where  there  is  a  probability  of  physical  harm,  the  delay  resultln;  fron 
abstention  is  not  acceptable.  Inmates  of  Attica  v.  Rockefeller,  453  F.2d  12 
(2d  Clr.  1971);  Maxwell  v.  Wyman.  458  F.2d  1146  (2d  Clr.  1972);  New  Ycrk  Ass's 
for  Retarded  Children,  Inc.  v.  Rockerfeller,  357  F.Supp.  752  (E.D.X.Y.  1973). 
Where  a  present  and  continuing  practice  that  encroaches  upon  isportant  civil 
rights  or  endangers  the  physical  well-being  of  persons  is  at  stake,  the 
consequences  of  abstention  are  not  acceptable.  Compare  Reid  v.  Board  of  Educa- 
tion. 453  F.2d  238  (2d  Clr.  1971)  with  New  York  Ass'n  for  Retarded  Children, 
Inc.  v.  Rockefeller,  supra. 
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In  the  light  of  the  above,  it  Is  clearly  unacceptable  and  Improper  that 
abstention  should  occur  in  this  case,  aa   Defendants  suggest,  to  construe 
whether  there  exists  a  statutory  right  to  treatment  in  Pennsylvania.  Such 

a  decision  to  abstain  on  only  one  of  «  large  number  of  causes  of  action 

t. 
could  only  serve.unnecessarily  delay  resolution  of  the  important  issues 

raised  by  this  litigation. 
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XIV.      THE  PARENTS  AND  FAMILI  Aaavwx.,>^  — 
OF  PKNNIiURST  HAS  STANDING  TO  SIT  ON 
BEHALF  OF  ITS  MEMBERS  AND  PENNIIURST 
RESIDENTS 

The  law  of  standing  is  a  "complicated  specialty  of  federal  Jurisdiction,  the 
solution  of  whose  problems  is  in  any  event  more  or  less  determined  by  the 
specific  circumstances  of  Individual  situations...."  U.S.  ex  rel.  Chapran  v. 
Federal  Power  Commissiori,  345  U.S.  153  (1953).  The  issue  of  whether  a  group 
of  parents  of  institutionalized  retarded  persons  has  standing  is  an  "individual 
situation"  which  has  apparently  not  been  determined  by  any  court.  But  see 
New  York  Ass'n  for  Retarded  Children.  Inc.  v.  Rockefeller,  357  F.Supp.  752 
769  (E.D.N.Y.  1973)  (not  raising  the  issue  and  allowing  the  Association  as 
plaintiff). 

Plaintiffs  submit  that  two  separte  lines  of  authority  support  standing  for  the 

parent  group.   First,  the  familiar  test  of  "Injury-ln-fact"  discussed  by 

Defendants  holds  that 

...  the  question  of  standing  depends  upon 
whether  the  party  has  alleged  such  a  "per- 
sonal state  in  the  outcor.e  of  the  contro- 
versy," Baker  v.  Carr.  369  U.S.  186,  204, 
7  L.Ed. 2d  663,  678,  82  S.Ct.  691,  as  to 
ensure  that  "the  dispute  sought  to  be 
adjudicated  will  be  presented  in  an  adversary 
context  and  in  a  forra  historically  vieved 
as  capable  of  judicial  resolution."  Flast 
v.  Cohen.  392  U.S.  83,  101,  20  L.Ed. 2d  947, 
962,  88  S.Ct.  1942. 

Sierra  Club  v.  Morton,  405  U.S.  727,  732  (1972).  The  test  requires  that  "the 

party  seeking  review  be  himself  among  the  injured."  405  U.S.  at  735. 

For  this  test,  there  Is  no  doubt  that  an  organization  whose  members  are  injured 
may  participate  as  parties  In  litigation  as  representative  of  its  mezbership. 
See,  e.g.,  NAACP  v.  Button.  371  U.S.  415,  428  (    );  Sierra  Club  v.  Morton. 
405  U.S.  727,  739  (1972);  United  States  v.  SCRAP.  412  U.S.  669  (1973).  This 
is  one  ground  on  which  the  Parents  and  Family  Association  relies* 
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Another  equally  ioportant  ground  Is  based  on  the  reasoning  of  Barrows  v. 
Jackson,  3^6  U.S.  249  (1953)  which  allowed  a  white  defendant  to  assert  the 
rights  of  unidentified  non-whites  In  an  action  for  damages  for  breach  of  a 
racially  restrictive  covenant.   The  Court  declared  an  exception  to  the  usual 
rule  that  parties  may  not  assert  the  rights  of  others,  holding  that  that  rule 
Is  not  part  of  the  constitutional  requirement  of  standing,  but  Is  a  rule  of 
self-restraint  that  the  Court  has  developed  for  Its  own  workings;   the  rule 
vould  not  be  applied  where  It  would  be  difficult  if  not  impossible  for  the 
-persons  whose  rights  are  asserted  to  present  their  grievances  before  any  court. 
346  U.S.  at  255-257.   See  generally  Sedler,  Standing  to  Assert  Constitutional 
Jus  Tertll  In  the  Suprene  Court.  71  Yale  L.J.  599  (1962).   This  second  theory 
is  not  addressed  by  the  Defendants  at  all. 

A.   In1ury-In-Fact  Test  Applied 

parents  and  fanlly  of  the  Pennhurst  residents  have  a  number  of  vital  interests 
in  the  conditions  there  and  in  the  treatment  afforded  their  loved  ones.  These 
interests  are  directly  injured  by  Defendants. 

Pennsylvania  law,  50  P.S.  $4502,  imposes  a  strict  financial  liability  for  the 
cost  of  institutionalization  on  persons  owing  a  legal  duty  to  support  Pennhurst 
residents.  This  duty  falls  upon  relatives  in  general,  Wertz  v.  Blair  County, 
£6  Pa.  18  (1870),  and  parents,  Comm.  v.  Smith.  19  0.&C.2d  222  (1960),  and  appll 
to  liability  for  adult  children  as   well  as  minors.   In  re  Bama's  Estate,  26 
D.iC.2d  369  (1963);   In  re  Erny's  Estate.  36  D.iC.  453  (1939).   Certainly  the 
luse  of  the  parents 'maintenance  payments  for  the  provision  of  improper,  illegal 
md  negligent  care  is  the  sort  of  economic  injury  which  permits  parties  to  have 
.taading.   See  Flast  v.  Cohen.  392  U.S.  83  (1968);  Data  Processing  Service  v« 
Car?.  397  U.S.  150  (1969). 

^jiother  direct  interest  of  the  faeobers  of  the  parent  group  Involves  the  Importa 
rights  and  responsibilities  of  parents  with  regard  to  the  care  and  upbringing  o 
fhelr  children.  See,  e.g..  Meyer  v.  Nebraska.  262  U.S.  390  (1923);  Prince  v. 
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Massachusetts.  321  U.S.  158  (1944);  Wisconsin  v.  Yoder,  406  U.S.  205  (1971). 
While  these  rights  are  obviously  not  beyond  limitation  and  may  be  abused,  see, 
e.g.,  Bartlcy  v.  Havcrford  State  Hospital,  C.A.  No.  72-2272  (E.D.Pa.  Pending) 
(rights  of  Juveniles  to  due  process  in  mental  commitments),  it  is  inconceivable 
that  a  court  would  find  that  parental  interests  are  not  infringed  when  their 
children  are  beaten,  drugged,  mishandled  and  otherwise  Improperly  treated. 

B.   Difficulty-in-Presenting-Crievances  Test  Applied 

Jt  is  difficult  to  imagine  a  class  of  individuals  more  powerless  to  assert  theln 
rights  in  this  Court  than  persons  living  out  their  days  in  state  Institutions 
for  the  mentally  retarded.  The  principle  of  the  Barrows  case,   supra, 
establishes  that  when  the  individuals  who  are  harmed  cannot  effectively  present 
their  case  in  a  Judicial  forum,  other  persons  or  groups  must  be  allowed  to 
represent  them. 

This  reasoning  is  not  suprising,  in  the  context  of  this  and  similar  cases,  as 
the  Federal  Rules  of  Civil  Procedure  recognize  that  minors  and  incompetents  may 
have  to  assert  their  rights  through  next  friends  and  guardians.   F.R.C.P.  17. 
Although  the  parent  group  here  is  not  an  Indispensable  party,  it  can  assist 
this  Court  by  providing  the  collective  input  of  its  large  membership  and  can 
present  evidence  regarding  the  conditions  «t  Pennhurst  and  the  groups  continuing 
efforts  at  attempting  change. 


In  conclusion  —  with  regard  to  both  of  the  above  tests  for  standing  —  Plaintiffs 
refer  the  Court  to  United  States  v.  SCRAP,  supra,  in  which  an  organization  forroi 
by  five  law  students  was  given  standing  on  the  basis  ©fan  allegation  that  its 
members  used  certain  outdoor  areas  "for  camping,  hiking,  fishing,  sightseeing, 
and  other  recreational  ^^  aesthetic  purposes."  *12  U.S.  at  678.  The 
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aesbers  of  the  Parents  and  Family  Association  of  Pennhurst  "use"  PennhursC, 
not  for  carefree  pleasures,  but  for  the  care  and  treatment  of  children  and 
relatives  who  are  aientally  retarded  and  due  to  "the  nonexistence  of  any  other 
state  facility  In  the  area  for  the  severely  retarded...."  Complaint,  Para.  51. 
It  is  respectfully  submitted  that  these  parents  have  as  nuch  standing  to  come 
before  this  Court  as  the  plaintiff  students  in  SCRAP. 
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XV.   THE  UNNAMED  "JOHN  DOE"  DEFENDANTS  HAY  NOT  BE  STRICKEN. 

Defendants  have  moved,  with  absolutely  no  supporting  authority,  to  strike  the 
unnamed  "John  Doe"  Defendants  from  the  complaint.  This  motion  to  strike, 
apparently  under  F.R. C.P.  12(f),  should  not  be  granted. 

In  many  cases,  federal  courts  have  ruled  that  fictitious  names  may  be  used  in  a 
complaint  to  identify  parties-defendant.  Where  the  name  of  the  party  is  not 
known,  such  specification  as  the  circumstances  permit  will  suffice,  so  long  as 
the  names  are  later  introduced  by  the  pleading  party.   Fehr  Baking  Co.  v. 
Bakers'  Union,  20  F.Supp.  691  (W.D.  La. ,1937).   In  the  Instant  case,  the  naaes 
of  the  appropriate  parties  will  be  substituted  for  the  fictitious  names  as  soon 
as  said  names  become  known,  through  discovery  procedures. 

In  diversity  cases,  federal  courts  have  ruled  that  the  district  court  should  be 
permitted  .to  exercise  diversity  jurisdiction  even  where  the  John  Doe  Defendants 
appear  to  be  sham  or  nominal  or  disinterested  parties.  Roth  v.  Davis  231  F.2d. 
681  (9^  Clr.1956);  Fred.  Olsen  and  Co.  v.  Moore  162  F.Supp. 82  (N.D.Cal.l958) . 
In  this  case  the  John  Doe  Defendants  are  not  shams;  they  are  real  and  actual 
persons,  whose  acts  are  alleged  as  either  a  cause  of  action  in  thenselves,  or 
together  with  the  acts  of  named  Defendants,  constitute  causes  of  action. 
See  Griggs  v.  Southern  Pacific  Co.  2A6  F.2d.  613  (9^.Clr.l957) .  (Fictitious  ■ 
name,  to  be  permitted,  must  refer  to  a  real  person  against  whom  «  cause  of  acticr 
Is  stated.) 

The  sole  reason  for  the  use  of  John  Doe  defendants  in  the  present  case  is  not 

to  allow  for  diversity  jurisdiction,  or  to  foist  sham  defendants  upon  the  court 

*  Motions  to  strike  alleged  redundant,  immaterial,  impertinent  or  scandalous 
matter  arc  not  favored.   See,  e.g. >  Thompson  v.  United  Artists  Theatre 
Circuit.  Inc.  v.  Nationwide  Theater  Investment  Co.,  ij   F.R.D.  197  (SD  X.T. 
1967).   Matter  will  not  be  stricken  from  a  pleading  unless  it  is  clear  that 
it  can  have  no  possible  bearing  upon  the  subject  matter  of  the  litigation. 
See,  e.g.,  Augustus  v.  Board  of  Public  Instruction,  306  F.2d  862  (CA  5^,396:); 
•  Liveright  v.  Joint  Commission  of  Gen.  Assem.  of  Tenn.,  279  F.Supp.  205 
(MD  Tenn., 1968). 
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for  any  other  reason,  but  simply  b.ecause,  at  the  present  time,  many  of  the 
naoes  of  the  said  parties  are  simply  not  known  to  the  Plaintiffs,  because 
they  are  in  the  exclusive  knowledge  of  the  named  Defendants. 

Pleading  John  Doe  Defendants  is  not  merely,  in  this  case,  a  random  list  of 
possible  defendants.  Plaintiffs  know  that  the  parties  exist  and  what  they 
have  done.  Further,  it  is  important  that  the  Court  not  strike  the  parties 
presently  named  as  John  Does  because  of  the  distinct  possibility  of  the 
tolling  of  the  statute  of  llfflltations  during  the  pendency  of  this  case,  thereby 
allowing  Plaintiffs  to  suffer  the  loss  of  claims  for  money  damages  against  the 
|John  Doe  employees  of  the  institution.  See  Note,  Designations  of  Defendants 
by  rictitlous  Nazes  —  Use  of  John  Doe  Complaints.  46  Iowa  L.Rev.  773  (1961) . 

It  is  respectfully  submitted  that  the  present  case  is  not  similar  to  a  car 
accident  or  a  civil  rights  case  in  which  a  prisoner  alleges  that  he  or  she 
k-as  once  beaten  by  a  guard.  In  this  case,  there  is  not  a  single  set  of  actions 
or  a  stable  set  of  performers. 

Tne  institution  involved,. a  large  state  school  and  hospital  for  the  retarded, 
las  a  fluid  staff  of  doctors,  nurses,  social  workers,  psychologists,  aides, 
and  technicians,  working  on  various  shifts  and  differing  schedules,  all  of 
khoa  are  not  identifiable  by  Plaintiffs  at  this  time. 

further,  some  of  the  Plaintiffs  involved  herein,  because  of  their  mental 
jcondltion,  are  Incapable  of  naming  the  Defendants  Involved. in  particular 
Incidents.  Their  parents,  because  they  were  not  present  at  the  institution 
f^uring  most  of  the  incidents  described,  are  unable  to  name  the  particular  persons 
responsible.  However,  once  Plaintiffs  are  allowed  the  opportunity  to  complete 
(Uscovery  procedures,  they  expect  to  be  able  to  respond  with  the  names  of  Che 
parties  involved. 
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XVI.      CONCLUSION 

For  the  above  reasons.   Plaintiffs  respectfully  submit  that  tlie  motion  of 
Defendants  for  dismissal  must  be  denied  and  that  the  rights  of  the  residents 
of  Pennhurst  State  School  and  Hospital  must  be  upheld. 


Respectfully  submitted. 


Dated:  October  15,  1974 


On  the  brief: 

Tom  Innes 

Wm.   R.  Jameson 

Michael  Roth 


Attorney  for  Plaintiffs 


Mental  Patient  Civil  Liberties  Project 
Suite  1407,   1315  Walnut  Street 
Philadelphia,   Pennsylvania  19107 
215-735-8409 
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[Reprinted  with  permission  of  copyright  owner,  The  Atlantic  Monthly  (July  1964)  1 

Institutional  Peonage — Our  Exploitation  of  Mental  Patients 

By  F.  Lewis  Bartlett,  M.D. 

A  graduate  of  the  University  of  Vermont  Medical  School, 
F.  Lewis  Bartlett,  M.D.,  served  his  internship  at  St.  John's  Hos- 
pital in  TuUa,  Oklahoma.  lie  had  his  training  in  psychiatry  at  the 
University  of  Louisville  and  at  the  University  of  Pennsylvania,  and 
later  was  on  the  staff  of  Eastern  Pennsylvania  Psychiatric  Insti- 
tute. He  is  now  in  private  practice. 

As  a  resident  in  psychiatry  on  the  staff  of  a  state  hospital,  I  used  four  men 
to  assist  me  in  giving  electric  shock  treatments.  In  contrast  with  the  dis- 
harmony of  the  treatments,  the  men  moved  smoothly  and  effectively.  They 
would  escort  the  patients  individually  to  the  treatment  area,  reassure  them, 
elRciently  hold  them  during  the  seizures,  aud  then  watch  over  Uiein  in  the 
recovery  stage.  The.se  four  men  themselves  were  patients  and  had  been  for  a 
long  time.  And  as  time  went  on  they  proved  to  be  even  more  useful  and  made 
a  real  contribution  to  the  ward  life. 

For  example,  the  night  shift  in  that  building  of  four  hundred  and  fifty 
patients  had  only  seven  women  attendants.  Before  the  advent  of  drug  restraints, 
it  was  the  custom  for  the  preceding  shift  of  attendants  and  these  seven  women 
to  put  teu  or  more  patients  considered  potentially  troublesome  into  seclusion 
rooms  for  the  balance  of  the  night.  As  this  solution  was  in  response  to  the 
lack  of  male  attendants,  I  organized  my  four  assistants  into  a  team  to  be  on 
call  twenty-four  hours  a  day  to  help,  as  required,  in  handling  patients. 

This  innovation  was  greeted  with  some  .skepticism  by  both  the  attendants  and 
the  patients,  but  actually  worked  out  very  well,  and  the  seclusion-room  census 
fell  promptly  from  ten  or  more  a  day  to  one  or  two  patients  a  week. 

Ostensibly  in  the  interest  of  esprit  de  corps,  the  four  men  were  given  arm- 
bands designating  each  as  a  "First  Aider."  Two  unused  rooms  were  fitted  out 
with  beds,  chairs,  and  bureaus  for  their  use,  and  for  a  time  they  each  received 
a  token  gratuity  of  a  fifty-cent  canteen  card  per  week.  Although  this  arrange- 
ment with  the  First  Aiders  was  not  patently  on  a  quid  pro  quo  basis,  it  did 
constitute   symbolic  payment  for  performing  their   seven-day-a-week  duties. 

Only  after  I  was  away  from  the  state  mental  hospital  for  a  while,  however, 
and  could  view  my  use  of  the  Fir.st  Aiders  in  .some  perspective  did  I  come 
to  realize  that  this  really  represented  a  gross  abdication  of  my  primary  respon- 
sibility as  a  psychiatrist.  The  recompenses  I  arranged  for  the  First  Aiders  may 
very  well  have  led  them  to  consider  me  a  good  guy.  But  as  an  integral  part  of 
the  hospital,  whose  interests  came  first,  I  was  actually  being  a  very  poor  doctor 
to  them :  they  were  helping  me  with  masses  of  other  patients  while  their  need 
for  recovery  and  discharge  was  completely  overlooked.  Their  role  of  institu- 
tional worker  was  so  established  and  self-effacing  and  accepted  that  the  ques- 
tion of  their  further  recovery  never  came  up.  ,         ^  j 

In  all  of  the  large  state  hospitals,  patients  who  are  needed  to  be  used  as 
unpaid  laborers  are  so  used.  The  extent  to  which  patients  jierform  labor  in 
Btate  mental  hospitals  may  surprise  their  families  and  friends.  Every  hospital 
uses  up  to  75  percent  of  its  men  and  women  patients  as  workers  m  the  institu- 
tion and  about  the  grounds.  Patients  work  on  the  farm,  in  the  dairy,  on  the 
grounds,  in  carpenter  shops,  kitchen,  dining  rooms,  and  laundry,  and  in  the 
wards,  as  well  as  in  maintenance  and  engineering. 
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Unfortunately,  this  exploitation  can  be  accommodating  to  their  illness  and 
increase  their  dependency  on  the  institution.  Rather  than  getting  well,  they 
can  become  "good  patients,"  and  their  hospital  stays  stretch  into  year.s.  Tragi- 
cally, without  such  institutional  peonage  on  the  part  of  its  patients,  the  state 
mental  hospital  system  would  have  to  clo.se  down  completely. 

Similarly,  in  England  Dr.  J.  A.  R.  Bickford,  an  English  hospital  physician- 
superintendent,  with  refreshing  bluntnes.s,  voiced  this  opinion  in  the  March  30, 
1968,  i.ssue  of  Lancet:  "The  economy  <?f  a  mental  hospital  is  based  on  'patient- 
labour'  ....  That  patients  should  do  a  little  domestic  work,  to  foster  a  feeling 
of  community  and  to  teach  them  how  to  care  for  their  homes,  is  reasonable. 
What  is  unreasonable  is  the  extent  to  which  the  hospital  is  dependent  on  their 
work.  In  fact,  without  it  the  hospital  could  not  run  and  the  mental-hospital 
service  would  collapse.  .  .  .  Nobody  pretends  that  most  of  the  work  patients 
do  is  to  their  advantage.  It  is  dull,  negative  and  without  therapeutic  value." 

The  labor  needs  of  the  typical  state  mental  hospital  arp  admittedly  substan- 
tial. Typically,  it  must  exi.st  in  isolation  from  other  social  institutions,  provid- 
ing as  best  it  can  for  all  the  needs  of  its  patient  population  out  of  its  own 
internal  activities  and  resources.  In  the  aggregate,  the  retiuirements  include 
furnishing  and  maintaining  usual  community  service  needs  of  town-sized  pro- 
portions. These  can  be  staggering. 

The  minimum  needs  are.  nevertheless,  supplied  at  a  national  median  outlay 
of  under  $6.00  per  patient  per  day — a  depressingly  low  figure  when  compared 
with  the  $37.50  average  daily  cost  of  voluntary  short-term  medical  hospitals 
(without  doctors'  .salaries).  This  covers  direct  cash  outlays  by  the  state  for 
.•salaries  of  all  professional  groups,  attendant  staff,  maintenance  and  service 
personnel,  as  well  as  contracted  services,  medical  supplies,  expendable  supplies 
and  ^uipment,  food,  fuel,  utilities,  tools,  clothing,  vehicles,  and  whatever  else 
is  required.  However,  as  only  a  very  few  patients  are  paid  the  most  modest 
gratuities,  and  then  in  only  seven  states,  tiie  value  of  the  labor  of  the  working 
patient  is  not  reflected  in  the  above  cost.  Obviously,  the  working  patient  carries 
the  hospital  on  his  back  and  subsidizes  its  functioning. 

In  other  words,  state  hospitals  need  "good  patients"  who  are  useful,  valuable, 
and  expediently  indispensable.  But  these  relatively  less  ill  patients,  instead  of 
being  helped  to  overcome  their  illness,  as  is  normally  expected  on  behalf  of 
the  patients  in  any  other  medical  care  facility,  are  doomed  by  the  institutional 
needs  of  the  state  niental  hospital  to  the  pathological  dependency  characteristic 
of  "good  patients." 

Obviously,  rather  dreadful  exploitation  can  develop.  For  example,  on  virtu- 
ally all  back  wards,  where  listless,  overactive,  incontinent,  or  incapacitated 
patients  are  kept,  there  exists  a  cadre  of  working  patients  who,  to  the  casual 
visitor,  are  indistingnishable  from  the  others.  These  patients  do  most  of  the 
ward  work  under  the  .supervision  of  the  attendants.  In  return  they  receive 
certain  privileges  and  rewards  and  determinedly  protect  their  status  by  not 
attracting  attention  to  themselves.  The  most  distasteful  example  I  know  of 
was  a  patient-worker  on  an  incontinent  male  ward,  where  he  did  much  of  the 
bed  changing,  cleaning  of  tlie  old  men,  and  such.  He  was  a  diligent  worker 
who  in  reality,  I  eventually  discovered,  was  a  homosexual  taking  care  of  his 
harem. 

When  I  called  this  startling  situation  to  the  attention  of  the  superintendent. 
he  agreed  that  it  was  deplorable.  "When  you  find  somebody  else  to  do  his 
work."  he  said,  "let  me  know,  and  I'll  have  him  transferred." 

Dr.  Ivan  Belknap,  the  sociologist,  noting  workers  on  back  wards,  admonished: 
"the  effects  of  living  with  deteriorated  patients  are^bviously  not  tho.se  desired 
by  modern  p.sychiatry  for  treatment  of  the  patients  who  are  closer  to  normality 
and  capable  of  maintaining  good  contact  with  reality.  And  it  is  also  evidently 
not  a  desirable  professional  situation  when  the  physician  in  charge  must  go 
along  with  the  retjuirements  of  ward  management  and  housekeeping  without 
priinary  reference  to  desirable  courses  of  therapy  for  patients.'" 

'I'he  use  of  a  patient  as  a  worker  in  a  mental  institutional  could  perhaps 
be  jnstifled  If  it  could  be  demonstrated  that  such  work  is  voluntary,  that  it  is 
paid  for  at  prevailing  wage  rates,  or,  above  all,  that  it  contributes  to  the 
effective  treatment  of  his  illness.  Unfortunately,  none  of  the.se  conditions  pre- 
vail.s.  Patients  become  institutional  workers  if  the  work  and  the  implicit  sym- 
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bolic  payment  gratify  their  dependency  needs  enough  to  make  them  useful  and 
immobilize  them.  The  nonworking  patient,  unable  to  mobilize  himself  and  hoi^e- 
fuUy  kept  inert,  repeats  his  pre-institutional  role  of  failure,  this  time  in  the 
still  more  destructive  role  of  a  public  charge.  This  process  is  regressive  for 
both  group.s :  formerly  skilled  persons  can  become  .satisfied  dishwashers;  pa- 
tient.s  on  the  wards  who  are  not  working  and  who  could  benefit  from  learning 
to  wash  dishes  are  denied  this  opportunity. 

The  work  performed  by  state  mental  hospital  patients  is  often  described  as 
voluntary.  However,  when  such  a  patiftit  "volunteers"  for  work  that  is  by  any 
standard  degrading  or  boring,  he  is  in  reality  surrendering  to  the  compulsions 
of  his  institutional  environment.  Defenders  of  the  system  claim  the  patients 
"would  rather  work  than  sit  on  their  hands  all  day,"  and  this  is  true  of  those 
who  are  chosen  to  work  and  acquiesce.  Yet  patients  who  respond  otherwi.se — 
the  ho.stile,  combative,  and  uncooperative  individual  on  the  disturbed  ward 
and  the  listles.s,  unre.sponsive  one  who,  in  effect,  do  sit  on  their  hands — may  be 
viewed  as  more  prideful  human  beings  than  their  leaf-raking  colleagues  of 
many  years. 

As  nonworking  patients  spend  virtually  all  their  time  on  their  wards,  and 
working  patients  a  greater  part  of  their  time,  familiarity  with  the  ward  en- 
vironment can  be  illuminating.  State  hospital  "continued  treatment"  or  chronic 
wards  are  tlie  most  poverty-stricken  environments  imaginable.  The  brindled 
drabness,  tlic  bare  furnishings,  the  expanses  of  tile,  the  absence  of  private 
areas  (even  in  the  bathrooms)  make  the  poverty  all-encompassing.  It  elimi- 
nates all  the  .stimulation  of  a  per.sonal  identity:  no  bedspreads,  no  pictures  or 
a  place  to  put  them,  and  no  individual  possessions — books,  trumpets,  tennis 
rackets,  or  hobbies.  It  is  this  lack  of  stimulation,  of  cour.se,  which  becomes 
the  ward's  greatest  triumph:  the  patients  look  around,  see  how  they  are 
a.ssigned,  and  f nd  up  looking  and  acting  all  alike. 

Those  areas  where  the  treatable  or  privileged  (more  amenable?)  patients 
are  to  be  found  are  those  mo.st  commonly  pointed  out  to  visitors — canteen, 
occupational  therapy  areas,  the  current  pilot  (or  research)  treatment  area, 
the  open  convalescent  wards,  and  the  athletic  facilities.  The.se  are  the  places 
where  volunteers  flourish  and  in  which  the  staff  takes  pride.  The  back  wards, 
regardless  of  their  human  needs,  repel. 

Recently  I  arranged  for  a  lawyer  and  two  residents  in  psychiatry  to  be 
shown  through  Norri.stown  State  Hospital  by  a  staff  men\l)er.  Much  to  my 
I)er.sonal  dis.sati.sf action,  the  suggestion  to  see  the  more  di.-nial  wards  was 
promptly  rejected  by  my  three  visitors  (the  purpose  of  the  vi.sit,  to  my  mind). 
And  the  most  time  was  spent  in  the  newest  building.  It  was  a  privileged 
building,  reserved  for  working  men  patients,  who  were  all  out  working  !_- 

Obviously,  the  patient  who  volunteers  for  dirty,  degrading,  or  boring  labor 
in  a  state  mental  hospital  does  .so  not  in  the  sense  of  offering  his  services 
freely  and  willingly  but  as  a  means  of  getting  away  from  his  a.ssigned  ward— 
which,  indeed,  is  part  of  his  symbolic  payment. 

These  considerations  were  not  appreciated  In  the  American  Bar  Foundation's 
1961  study.  The  Mentally  Disabled  and  the  Law,  which  was  innocently  taken 
in  by  the  Council  of  State  (Jovernment's  misinterpretation  of  its  own  ques- 
tionnaire. The  council  study  reported — and  the  lawyers  passed  on  the  informa- 
tion—that "one-third  of  all  .state  hospitals  pay  their  patients  for  work,"  although 
the  word  used  in  the  council  questionnaire  was  "compensated,"  not  "pay." 
Actually,  the  one  third  of  the  hospitals  which  reported  compensating  patients 
were  referring  to  symbolic  payment,  which  the  other  hospitals  did  not  report 
as  compensation.  ■* 

Furthermore,  the  study  revealed  that  most  states  do  not  have  statutory 
provisions  governing  the  employment  and  compensation  of  patients.  Even  where 
covered  by  statute,  "it  is  unclear  whether  the  purpose  of  statutes  authorizing 
patient  labor  is  to  provide  occupational  and  vocational  therapy  for  the  patients, 
as  appears  to  be  the  case  in  Pennsylvania,  or  whether  it  is  to  provide  free 
labor  for  the  in.stitution,  which  might  be  the  case  in  Iowa." 

However,  in  Pennsylvania  some  light  was  recently  cast  on  the  subject  by  an 
assistant  attorney  general.  He  addressed  himself  to  a  query  in  regard  to  full- 
time  working  patients  who  were  virtual  employees,  to  the  extent  of  living  and 
eating  in  dormitories  with  paid  employees  and  having  freedom  to  go  to  town 


1183 


when  not  working.  Payment  or  reduction  In  their  per  diem  bill  he  found  un- 
warranted, as  "it  would  not  be  satisfactory  to  attempt  any  anomalous  rela- 
tionship [Involving  formal  compensation]  which  would  in  a  legal  sense  detract 
from  the  patient  status  of  the  inmates." 

The  state  hospital  medical  role  has  primarily  served  to  justify  and  legitimize- 
the  state  hospital  and  make  it  safe  for  the  community.  The  nineteenth-century 
doctor-superintendent,  in  the  absence  of  medical  treatment,  personified  "moral 
humanltarianlsm,"  whiclvwas  then  the  ideal  of  treatment.  Subsequently,  as 
the  custodial  nature  of  the  burgeoning  state  hospitals  developed,  as  pessimism 
in  regard  to  mental  illness  resulted,  and  as  oflBce-oriented  psychiatry  blossomed 
and  flourished,  the  state  hospital  medical  staff  became  more  and  more  isolated 
geographically,  socially,  medically,  psychiatrically,  and  now  linguistically.  To 
cite  one  recent  example,  all  of  South  Dakota's  hospital  staff  doctors  were- 
foreign-born  and  had  language  difficulties. 

As  all  but  two  states  issue  restricted  medical  licenses  or  temporary  certifi- 
cates for  their  state  hospital  physicians,  it  is  apparent  that  medical  standards 
unacceptable  outside  the  hospitals  are  tolerated  within.  This  means  that  foreign 
doctors  of  questionable  training  and  ability  and  American-born-and-trained 
doctors  with  serious  personality  and  other  deficiencies  not  only  are  sought 
after,  but  their  presence  repels  the  adequate  and  the  licensed.  Reasonably 
enough,  Greer  Williams,  director  of  information  for  the  Joint  Commission  on 
Mental  Illness  and  Health  and  the  editor  of  its  report  to  Congress,  Action  for 
Mental  Health,  could  say  in  1961,  "Physicians  who  fancy  themselves  as  medi- 
cally respectable  have  tended  to  shun  these  places." 

It  naturally  follows  that  state  hospital  ward  doctors  have  little  social  and 
professional  prestige.  Many  see  themselves  as  medical  peons  with  M.D.  degrees, 
Tiolding  restricted  licenses  good  only  in  state  hospitals  at  state  hospital  pay. 
Many  bitterly  resent  their  isolation,  the  compromises  they  must  make  with 
their  medical  ideals,  their  tremendous  respon.sibilities,  and  the  absence  of  recog- 
nition as  they  share  and  identify  with  their  patients'  social  rejection. 

Unfortunately,  the  state  hospital  system  is  not  likely  to  improve  as  a  result 
of  the  recent  passage  of  the  Mental  Health  Act.  The  very  excellent  provisions 
of  this  act  are  focused  exclusively  on  community  psychiatry — that  is,  psychi- 
atric activities  and  facilities  outside  the  state  hospital  system.  For  this  reason,, 
current  resentment  against  this  act  on  the  part  of  responsible  state  hospital 
personnel  reflects  their  fear  of  further  relegation  into  the  background.  One 
typical,  traditional  legislative  failure  in  this  field  of  mental  health  has  repeated 
itself.  The  IMental  Health  Act  provides  funds  for  buildings,  but  by  specific 
intent  excludes  funds  for  salaries.  Speaking  as  a  psychiatrist,  I  also  fear  that 
the  $329  million  which  this  act  anticipates  spending  will  further  emancipate 
professionals,  the  public,  and  legislators  from  their  responsibilities  for  those 
already  neglected  by  this  act— namely,  the  half  million  actual  state  hospital 
patients. 

Furthermore,  as  we  will  be  continuing  to  neglect  what  Dr.  William  Menninger 
refers  to  as  "things  called  hospitals  [which]  are  human  warehouses  where 
people  rot  out  their  lives,"  the  whole  program  is  built  on  sand.  As  long  as 
back  ward  custodial  hospitals  exist  in  any  jurisdiction  and  are  tolerated,  this 
social  permissiveness  encourages  the  community  psychiatric  facilities  to  shift 
to  state  institutions  their  potential  failures  and  their  most  difficult  cases— 
essentially  those  who  need  skilled  help  the  most. 

Public  attitudes  toward  our  large  state  custodial  institutions  and  their  in- 
mates must  change.  Such  a  change  can  come  about  only  through  both  aware- 
ness of  the  need  and  self-interest,  two  factors  which  can  be  cultivated.  Obvi- 
ously, if  patients'  rights  to  payment  for  their  nontherapeutic  labors  were  estab- 
lished, their  primary  relationships  would  be  changed.  Also,  the  expense  of 
paying  the  patients,  or  employees,  rather  than  depending  on  institutional 
peonage,  would  increase  the  immediate  out-of-pocket  costs  of  running  these 
so-called  hospitals.  But  the  institutions  would  then  have  no  need  for  any 
patient  or  his  work,  and  restructuring  will  have  already  started.  The  next 
step  would  be  the  hiring  of  adequate  doctors  and  staff  to  inhibit  pathological 
dependency  on  the  institution,  to  effect  recoveries  and  separations,  and  reduce 
substantially  hospital  iwpulations. 
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Maintenance  Psychotropic  Drugs  in  the 
Presence  of  Active  Treatment  Prograinas^ 

A  "Triple-Blind"  Withdrawal  Study 
With  Long-Term  Mental  Patients 

Gordon  L.  Paul,  PhD;  Lester  L.  Tobias,  MA;  and  Beverly  L.  Holly,  RN,  Decatur,  111 


FIftytwo  "hard  core"  mental  patients  who  had  been  receiving  psy- 
chotropic drugs  were  assigned  to  one  of  four  subgroups,  equated  on 
descriptive  variables,  level  of  functioning,  and  bizarre  behavior.  All 
patients  then  participated  in  one  of  two  social-environmental  treat- 
ment programs,  with  one  subgroup  in  each  program  receiving  drug 
continuation  in  different  capsule  form,  and  the  other  receiving  ab- 
rupt withdrawal  with  placebo  substitution.  Relative  and  Interactional 
effects  of  drug  conditions  were  evaluated  17  weeks  after  drug 
changes  with  concomitant  exposure  to  active  treatment  programs, 
without  patients,  treatment  staff,  or  assessors  being  aware  that  a 
drug  study  was  underway.  Except  in  early  stages  of  treatment,  where 
drugs  interfered  with  improvement,  continued  low-dosage  main- 
tenance chemotherapy  as  prescribed  in  practice  failed  to  produce  di- 
rect effects  or  to  contribute  to  responsiveness  to  the  environmental 
programs. 

LENTZ  et  al'  recently  reported  that  87%  of  a  sam- 
I  pie  of  "hard-core"  long-term  mental  patients  with 
non-organic  disturbances  were  maintained  on  psychotro- 
pic drugs,  thus  indicating  that  state  mental  hospital  per- 
sonnel were  following  the  commonly  held  belief  regarding 
the  effectiveness  of  continual  low  dosage  chemotherapy  in 
controlling  bizarre  behavior  in  the  chronically  hospitalized 
population.'  Disadvantages  of  prolonged  use  of  psychotro- 
pic drugs  have  been  noted  in  terms  of  both  economic  con- 
siderations and  potential  physical  danger  resulting  from 
side  effects.-  '  Additional  problems  with  long-term  main- 
tenance chemotherapy  are  suggested  by  literature  dealing 
with  animals,  normal  subjects,  and  psychiatric  patients. 
Such  studies  indicate  that  learning  under  a  variety  of  psy- 
chotropic drugs  is  not  only  less  efficient  than  learning  in 
the  non-drug  state,  but  more  importantly,  that  transfer  of 
learning  acquired  during  drug  states  to  non-drug  states  is 
minimal.' '  With  the  development  of  promising  institution- 
al treatment  programs  for  reducing  bizarre  behavior  and 
increasing  adaptive  behavior  with  long-term  patients,' 
the  latter  findings  pose  a  serious  dilemma  for  clinician 
and  researcher  alike.  Specifically,  new  learning  acquired 
by  long-term  patients  on  maintenance  dosages  of  psy- 
chotropic drugs  in  an  intramural  treatment  program 
would  be  expected  to  transfer  without  loss  to  other  envi- 
ronments such  as  open  wards,  shelter  care,  or  the  ex- 
tramural community,  only  if  maintenance  chemotherapy 
were  continued;  however,  the  failure  of  patients  to  take 
prescribed  drugs  reliably  in  the  absence  of  regular  staff 
observation  is  well  known.'"  "  Thus,  in  addition  to  the  eco- 
nomic and  physical  disadvantages  of  long-term  main- 
tenance    chemotherapy,     further     disadvantages     arise 
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through  the  necessity  of  providing  posttreatment  moni- 
toring of  drug  intake-at  best  an  expensive  and  partially 
effective  undertaking'=-lest  discontinuation  of  drugs  re- 
sult in  loss  of  those  improvements  so  tediously  obtained 
with  long-term  patients.  In  the  face  of  the  above  dis- 
advantages, clear  superiority  should  be  demonstrated  in 
reducing  bizarre  behavior  or  in  aiding  acquisition  of 
adaptive  behavior  before  continuing  large  numbers  of 
long-term  patients  on  psychotropic  drugs. 

In  1964,  Gittleman  et  al,"  after  a  review  of  the  litera- 
ture on  long-term  effects  of  psychotropic  drugs,  concluded 
that  precise  knowledge  was  still  lacking  due  to  con- 
tradictory results  "derived  from  generally  faulty  research 
designs."  Similarly,  Davis"  generally  found  more  positive 
evaluations  of  drug  effects  in  less  well  controlled  studies. 
The  necessary  factors  to  be  described,  assessed,  and/or 
controlled  in  the  evaluation  of  any  clinical  treatment,  in- 
deed, pose  difficult  design  and  execution  problems  for  clin- 
ical researchers."  Historically,  reports  of  drug  evaluations 
have  been  especially  prone  to  inadequacies  in  data  and  de- 
sign." "  Besides  the  methodological  considerations  for 
any  evaluative  research,''  several  aspects  of  control  ap- 
pear to  be  particularly  important  for  studies  of  practical 
chemotherapy.  Attitudes  of  staff  members  prescribing 
and  administering  drugs  have  received  appropriate  atten- 
tion from  several  authors,'" '"  since  staff  members  differ 
and  these  differences  may  be  reflected  in  clinical  activity ,=" 
clinical  outcome,-'  ■'  and  in  the  evaluation  of  effects."" 
The  importance  of  controlling  for  the  latter  factors,  plus 
parallel  effects  on  the  part  of  patients,  has  led  to  the  re- 
quirement of  the  placebo-controlled,  double- blind  study  as 
an  absolute  minimum  for  obtaining  meaningful  knowl- 
edge." ■' 

Unfortunately,  a  review  of  the  literature  on  withdrawal 
of  maintenance  psychotropic  drugs  with  chronically  in- 
stitutionalized mental  patients  found  the  majority  of  pub- 
lished reports  failed  to  include  the  minimum  design 
requirements  for  establishing  clear  cause-effect  rela- 
tionships.-" "  Even  among  the  better  designed  studies, 
including  placebo  and  double-blind  controls,  method- 
ological problems  preclude  clear  evidence.  Thus,  the  ma- 
jority of  the  better  studies  had  difficulty  with  assessment 
instruments,  and  either  used  unidimensional  scales  with 
low  reliability  or  did  not  report  reliability  and  validity 
data.''  "  Even  though  double-blind  conditions  may  have 
been  planned  at  the  outset  of  an  investigation,  several 
factors  may  operate  to  "break  the  blind,""" '"  and  this 
problem  was  explicitly  found  in  three  of  the  better  de- 
signed withdrawal  studies.  "•"■■"  Additional  problems  of 
the  better  studies  included  (1)  difficulties  in  selection  or  in 
assigning  subjects  to  groups,  with  some  "chronic"  studies 
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Sleep  research  laboratories  proved 
effectiveness  for  patients  with  difficulty 
falling  asleep,  staying  asleep  or  both 

Electroencephalographic,  electro-oculographic  and  electromyographic  tracings^"^ 
proved  that  one  30-mg  capsule  of  Dalmane  usually: 

•  induced  sleep  within  17  minutes 

•  decreased  nocturnal  awakenings  and  the  time  awake  after  sleep  onset 

•  provided  7  to  8  hours  of  sleep  without  need  to  repeat  dosage  during  the  night 

Dalmane 

(flurazepam  HCI) 


One  30-mg  capsule  h.s.  — usual  adult  dosage 
One  15-mg  capsule  h.s.— Initial  dosage  for  elderly 
or  debilitated  patients. 


Before  prescribing  Dalmane  (flur- 
azepam HCI),  please  consul! 
Complete  Product  Informa- 
tion, a  summary  of  which 
follows: 
Indications:  Effective  in  all  types 
of  insomnia  characterized  by  diffi- 
culty in  tailing  asleep,  frequent  noc- 
turnai  awakenings  and/or  early  morning 
awakening,  in  patients  with  recurring  in- 
somnia or  poor  sleeping  habits,  and  in  acute 
or  chronic  medical  silualions  requinng  restful 
sleep  Since  insomnia  is  often  transient  and  inter- 
mittent, prolonged  administration  is  generally  not 
necessary  or  recommended 
Contraindications:  Known  hypersensitivity  to  fluraze- 
pam HCI 
Warnings:  Caution  patients  about  possible  combined  effects 
with  alcohol  and  other  CNS  depressants  Caution  against  haz- 
ardous occupations  requiring  complete  mental  alertness  (eg , 
operating  machinery,  driving)  Use  in  women  who  are  or  may  be- 
come pregnant  only  when  potential  benefits  have  been  weighed 
against  possible  hazards  Not  recommended  for  use  m  persons  under 
1 5  years  of  age  Though  physical  and  psychological  dependence  have  not 
been  reported  on  recommended  doses  use  caution  m  administenng  to  ad- 
diction-prone  individuals  or  those  who  might  increase  dosage 
Precautions:  In  elderly  and  debilitated,  initial  dosage  should  be  limited  to  1 5  mg  to 
precludeoversedation,dizzinessand/or  ataxia  If  combined  with  other  drugs  having 
hypnotic  or  CNS-depressant  effects,  consider  potential  additive  effects  Employ  usual 
precautions  in  patients  who  are  severely  depressed ,  or  with  latent  depression  or  suicidal 
tendencies  Penodic  bloodcountsand  liver  and  kidney  function  tests  are  advised  dunng  re- 
peated therapy  Obseni/e  usual  precautions  in  presence  of  impaired  renal  or  hepatic  function. 
Adverse  Reactions:  Dizziness,  drowsiness,  lightheadedness,  staggenng.  ataxia  and  falling 
have  occurred,  particularl/ in  elderly  or  debilitated  patients  Severe  sedation,  lethargy,  disorienta- 
tion and  coma,  probably  indicative  of  drug  intolerance  or  overdosage,  have  been  reported  Also  re- 
ported were  headache,  heartburn,  upset  stomach,  nausea,  vomiting,  diarrhea  constipation  Gl  pain, 
nervousness,  talkativeness,  apprehension,  irntability,  weakness,  palpitations,  chest  pains,  body  and  loint 
painsandGlJ  complaints  Therehavealso  been  rareoccurrencesof  sweating,  flushes,  difficulty  in  focusing, 
blurred  vision,  burning  eyes,  taintness,  hypotension,  shortness  of  breath,  pruritus,  skin  rash,  dry  mouth, 
bitter  taste,  excessive  salivation,  anorexia,  euphoria  depression,  slurred  speech,  confusion,  restlessness,  hal- 
lucinationsandelevatedSGOT.SGPT,  total  and  direct  bilirubins  and  alkaline  phosphatase  Paradoxical  reactions, 
e  g  ,  excitement,  stimulation  and  hyperactivity  have  also  been  reported  in  rare  instances 
Dosage:  Individualize  for  maximum  oeneficial  effect  Adults  30  mg  usual  dosage,  15  mg  may  suffice  in  some  pa- 
tients Elderly  or  debihlated patients  15  mg  initially  until  response  is  determined. 
Supplied:  Capsules  containing  1 5  mg  or  30  mg  flurazepam  HCi.  i 
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including  large  numbers  of  short-stay  patients,'"'  and 
others  failing  to  adequately  equate  groups  prior  to  intro- 
duction of  withdrawal  periods"" ''■'"';  (2)  possible  con- 
founding of  drug  conditions  with  environmental  treat- 
ment effects" "' '  •;  (3)  inadequate  or  inappropriate 
techniques  of  statistical  analysis"  "= "';  and  (4)  possible  dif- 
ferential attrition  of  subjects  across  drug  conditions  by  al- 
lowing patients  to  be  dropped  on  the  basis  of  staff  judg- 
ment of  clinical  "relapse.""'"''"'"'  In  summary,  the 
existing  literature  on  withdrawal  of  maintenance  psy- 
chotropic drugs  with  chronically  institutionalized  mental 
patients  is  still  fraught  with  sufficient  methodological 
problems  to  preclude  solid  conclusions  on  the  effectiveness 
or  ineffectiveness  of  this  widespread  practice. 

Although  solid  cause-effect  conclusions  are  not  possible 
from  the  literature  to  date,  the  majority  of  investigators 
usually  report  in  favor  of  maintenance  drugs  for  some 
proportion  of  the  patient  sample.-  Assuming  that  the  lat- 
ter reports  have  some  validity,  the  clinician  or  adminis- 
trator considering  the  introduction  of  an  active  treatment 
program  for  long-term  patients  is  still  at  a  loss  for  empiri- 
cal guidance  since  the  majority  of  withdrawal  studies 
have  been  carried  out  in  custodial  treatment  environ- 
ments. Animal  research  has  found  that  the  effects  of 
drugs  interact  with  environmental  conditions."  While 
little  specific  research  has  been  directed  towards  this  ques- 
tion in  human  psychiatric  populations,  a  number  of 
writers  have  suggested  that  active  environmental  treat- 
ment programs  may  actually  account  for  changes  attrib- 
uted to  psychotropic  drugs.'-  Several  investigators  have 
reported  differential  response  to  drug  or  placebo  condi- 
tions over  hospitals,  wards,  or  programs,'"'  ""  the  ma- 
jority suggesting,  along  with  some  authors  covered  ear- 
lier,-'-*'  '-'  " "  ■-'  that  the  contribution  of  drugs  appeared  to 
be  less,  or  even  nonexistent,  when  a  progressive  social  en- 
vironment had  been  created.  Unfortunately,  the  latter  re- 
ports are  limited  by  the  same  methodological  problems 
existent  in  withdrawal  studies  conducted  in  custodial  en- 
vironments. 

As  part  of  a  comprehensive  study  of  comparative  treat- 
ment effects  with  "hard-core"  long-term  mental  patients, 
the  opportunity  was  provided  to  evaluate  the  effec- 
tiveness of  continued  low  dosage  maintenance  chemother- 
apy as  prescribed  in  practice  in  conjunction  with  active  so- 
cial treatment  programs  in  such  a  way  as  to  determine 
relative  effects  and  interactions.  In  the  study  reported  be- 
low two  equated  groups  of  chronically  hospitalized  in- 
patients who  had  been  treated  with  maintenance  psy- 
chotropic drugs  on  a  continuing  basis  were  randomly 
assigned  to  units  offering  either  milieu  or  social-learning 
therapy.  Equated  subgroups  were  formed  within  each 
treatment  unit  and  randomly  assigned  to  one  of  two  ex- 
perimental conditions  within  each  unit:  (1)  drug  contin- 
uation, or  (2)  abrupt  drug  withdrawal  with  placebo  substi- 
tution. All  treatment  staff  maintained  equal  contact  with 
each  of  the  groups,  and  all  were  experimentally  "blind," 
and  "naive,"  as  were  assessors  and  patients,  in  that  they 
were  unaware  that  a  drug  study  was  being  conducted.  The 
relative  effects  of  low-dosage  drugs  on  which  patients  had 
been  maintained  vs  placebos  in  changing  or  maintaining 
patient  behavior  was  assessed  from  before  introduction  of 


programs  and  drug  withdrawal  to  after  17  weeks  with- 
drawal with  concomitant  exposure  to  active  treatment 
programs. 

Method 

Subjects.— A  total  of  52  patients  (26  men  and  26  women)  partici- 
pated in  the  current  study;  subjects  were  selected  from  56  pa- 
tients transferred  to  two  inpatient  units  to  receive  "milieu"  or 
"social-learning"  treatment  programs  as  part  of  the  long-term 
comparative  study. '  The  original  patient  groups  had  been  selected 
from  a  prescreened  population  of  158  patients  who  were  function- 
ing at  such  a  low  level  that  they  had  been  rejected  for  shelter-care 
placement.  Further  selection  criteria  included  absence  of  debili- 
tating physical  conditions,  an  age  range  of  18  to  55  years,  with 
two  or  more  years  of  state  mental  hospital  confinement,  and  geo- 
graphical point  of  origin  in  East-Central  Illinois  (Region  36— for- 
merly Mental  Health  Zone  VI).  Although  all  patients  carried 
"schizophrenic"  diagnoses,  no  assumptions  were  made  regarding 
the  meaning  of  such  diagnoses  due  to  the  notorious  unreliability 
of  state  hospital  labeling  practices  and  the  failure  of  traditional 
diagnoses  to  possess  any  predictive  validity  after  two  years  of  , 
hospitalization."  Rather,  milieu  and  social  learning  groups  were 
equated  (means  and  standard  deviations)  on  a  total  of  13  descrip- 
tive variables  and  three  measures  of  functioning.' 

The  52  patients  selected  as  subjects  for  the  present  study  had 
been  maintained  on  low  dosages  of  a  variety  of  psychotropic 
drugs  for  the  majority  of  their  hospitalization.  In  order  to  insure 
evaluation  of  the  effects  of  maintenance  chemotherapy  as  applied 
in  practice,  four  of  the  original  56  patients  were  excluded  due  to 
changes  or  discontinuation  of  drugs  prior  to  the  withdrawal  pe- 
riod. The  subject  sample  was  thus  representative  of  the  lowest 
functioning  "hard-core"  long-term  group,'  with  a  mean  age  of  44.3 
years,  low  socioeconomic  status  (HoUingshead  Socio- Economic  In- 
dex'" mean,  62.2),  well  within  the  process  range  (  5  12)  of  the  pro- 
cess-reactive continuum  (Ullmann-Giovannoni"  Process- Reactive 
Scale  mean,  8.0).  averaging  about  17  years  of  hospitalization 
(mean,  195.6  months),  with  only  21%  experiencing  marriage  that 
had  not  terminated  in  divorce.  According  to  medical  records,  pre- 
cipitating factors  were  identified  on  initial  hospitalization  in  only 
29%,  with  symptom  onset  being  gradual  to  intermediate,  rather 
than  sudden  (mean,  1.9,  with  1  =  gradual  and  3  =  sudden). 
Eighty-eight  percent  of  the  sample  were  white  and  the  remainder 
were  black.  As  previously  found  with  hard-core  long-term  groups,' 
individuals  in  the  present  sample  had  proved  difficult  to  treat  dur- 
ing their  long  hospitalization  with  21%  having  received  prior  med- 
ical treatment,  27%  insulin  shock  therapy  (1ST),  and  46%  electro- 
convulsive shock  therapy  (ECT). 

Procedure-Following  initial  assessment  in  state  hospitals  (de- 
tails of  which  are  presented  elsewhere')  and  assignment  to 
equated  groups,  the  56  patients  assigned  to  milieu  and  social- 
learning  programs  as  part  of  the  long-term  comparative  study 
were  transferred  to  one  of  two  identical  units  in  a  new  mental 
health  center  (Adolf  Meyer  Center,  Decatur,  HI)  over  a  two-week 
period.  A  common  two-week  orientation  was  then  instituted  dur- 
ing which  patients  were  introduced  to  staff  and  familiarized  with 
their  unit  and  with  center  facilities.  The  orientation  period  was 
followed  by  an  exposure  week  in  which  patients  were  required  to 
follow  daily  schedules  and  activities,  but  without  introduction  of 
specific  treatment  program  procedures  and  interactions.  On  com- 
pletion of  the  above  habituation  period  a  baseline  program  was  in- 
stituted for  one  week,  during  which  scheduled  activities  were  con- 
tinued without  application  of  content  and  principles  of  either 
milieu  or  social-learning  programs  in  order  to  assess  patient  be- 
havior in  response  to  the  new  schedules  while  under  continued 
maintenance  drug  administration,  in  the  absence  of  the  differ- 
ential treatment  programs.  Lentz  and  Paul"'  have  described  else- 
where the  transfer  procedures,  along  with  analysis  of  data  which 
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revealed  no  significant  changes  in  patient  behavior  as  a  result  of 
transfer  and  habituation  or  as  a  result  of  exposure  to  new  facil- 
ities and  staff  in  the  absence  of  new  treatment  programs. 

The  baseline  week  provided  a  prewithdrawal  assessment  period 
on  measures  of  functioning.  Two  subgroups  were  formed  on  each 
unit  during  the  week  following  baseline,  equating  ail  four  groups 
on  sex  and  level  of  functioning  {means  and  standard  deviations) 
by  random  assignment  from  stratified  blocks  on  prewithdrawal 
measures  of  functioning  in  order  to  insure  matching  on  dependent 
variables.  A  flip  of  a  coin  determined  assignment  of  subgroups  to 
drug- continuation  vs  withdrawal-placebo  conditions.  Further 
analyses  on  all  potentially  relevant  demographic  variables  were 
conducted  to  determine  the  adequacy  of  the  assignment  procedure 
in  equating  drug  and  placebo  groups.  All  drugs  were  then  coded, 
with  changes  introduced  one  week  following  the  baseline  period 
and  monitored  for  a  17-week  withdrawal  period.  Concurrently,  the 
differential  milieu  and  social-learning  programs  were  gradually 
introduced  on  their  respective  units  over  four  weeks  following  the 
baseline  period,  with  both  programs  fully  operational  for  the  last 
three  months  of  the  withdrawal  period.  Postwithdrawal  measures 
of  functioning  were  then  obtained  18  weeks  after  the  pre- 
withdrawal baseline. 

Treatment  Environment.— Patients  were  housed  co-educationally 
on  two  adjacent,  identical.  28-bed  locked  units  of  the  Adolf  Meyer 
Center.  The  same  staff  conducted  differential  treatment  programs 
on  both  units,  equating  staff  time  and  exposure  by  balanced  rota- 
tion of  day-shift  personnel  every  half-day,  and  rotation  of  eve- 
ning-shift and  night-shift  daily,  thus  totally  equating  staff  across 
groups.  Clinical  staffing  ratios  were  set  to  be  comparable  to  those 
in  public  mental  hospitals,  with  the  day-shift  tj-pically  composed 
of  two  aides  and  one  intern  psychologist  on  each  unit,  the  evening- 
shift  of  two  aides  on  each  unit  and  a  floating  licensed  practical 
nurse,  and  the  night-shift  of  two  aides  on  each  unit.  A  single  su- 
pervising psychologist  and  administrative  nurse  were  responsible 
for  both  units.  Additionally,  five  observers  who  were  explicitly 
forbidden  to  interact  in  anyway  with  either  patients  or  clinical 
staff  regularly  collected  data  on  patients  and  staff  as  part  of  the 
long-term  cottiparative  project.  All  staff  were  regularly  assessed 
on  personal-social  characteristics  and  attitudinal  variables  before 
and  after  training  and  at  regular  intervals  thereafter,  details  of 
these  assessments  will  be  presented  elsewhere. 

The  two  most  promising  therapeutic  programs,  based  upon  cur- 
rent research  literature,"  were  introduced  concurrent  with  drug 
changes— milieu  therapy  on  one  unit  and  social-learning  therapy 
on  the  other.  Common  aspects  of  the  two  programs,  as  well  as  spe- 
cific operational  procedures  and  differences  were  detailed  in  staff 
training  manuals.  Both  programs  shared  in  common  the  sugges- 
tions presented  by  Paul,^  emphasizing  "resident"  rather  than  "pa- 
tient" status,  concrete  specification  of  "action"  rather  than  "ex- 
planation," clarity  of  communication,  etc,  with  focus  upon 
resocialization,  instrumental  skills  training,  and  reduction  or  elim- 
ination of  bizarre  behavior.  Detailed  schedules  for  patients  and 
staff  provided  common  content,  exposure,  and  focus  upon  specific 
areas  over  both  programs.  Weekday  schedules  provided  for  three 
hours  of  formal  classes  focusing  upon  functional  arithmetic,  read- 
ing, writing,  speaking,  homemaking,  and  grooming;  two  hours  of 
activities  focusing  upon  physical  exercise,  arts  and  crafts,  and 
practical  skills;  one  hour  for  small  or  large  group  meetings;  three 
or  four  periods  of  "informal  interaction"  with  focus  upon  social  in- 
teractional skills,  during  which  recreational  facilities  of  the  units 
were  available;  one  hour  of  "free  time";  and,  one  hour  for  "can- 
teen." Evening  meetings  were  scheduled  twice  each  week  to  dis- 
cuss possible  advancement  and  passes.  Morning  and  evening  rou- 
tines, as  well  as  three  hours  allotted  to  meal  times,  were  also 
specifically  programmed.  Weekend  schedules  differed  from  week- 
day schedules;  the  same  focus,  however,  was  maintained,  includ- 
ing specific  periods  for  housekeeping  duties. 


Although  both  programs  share  the  objectives  and  focus  de- 
scribed above,  principles  and  procedures  differ  systematically.  The 
major  vehicle  for  the  milieu  program  is  the  "therapeutic  commu- 
nity" structure,  with  focus  on  communication  of  expectancies, 
group  cohesiveness,  group  pressure,  and  group  problem-solving  as 
primary  modalities.  The  major  vehicle  for  the  social-learning  pro- 
gram is  the  "token  economy"  structure,  with  focus  on  individual 
prompts,  response-contingent  consequences,  social  and  material 
reinforcement,  and  individual  associative  learning  as  primary  mo- 
dalities. Details  of  programs  and  differential  effects  will  be  pub- 
lished upon  completion  of  the  ongoing  comparative  project.  For 
present  purposes,  it  is  sufficient  to  note  that  the  clinical  staff  error 
rate  during  the  withdrawal  period  was  2.6%  of  all  interactions  on 
the  milieu  unit  and  0.9^  of  all  interactions  on  the  social  learning 
unit. 

Dnig  Conditions.— Prewithdrawal  drugs  and  dosage  levels  on 
which  patients  had  been  maintained  at  their  parent  institutions 
are  presented  in  Table  1,  where  it  may  be  seen  that  typical  low-to- 
moderate  maintenance  dosages  were  in  effect.-  All  subjects  were 
continued  on  the  prescriptions  from  the  originating  hospitals  until 
institution  of  the  withdrawal  period.  Upon  institution  of  the  with- 
drawal period,  all  drugs  on  both  units  were  coded,  and  all  subjects 
received  drugs  which  differed  in  appearance.  The  purpose  of  the 
study  was  to  determine  the  f-elative  contribution  of  psychotropic 
drugs  as  prescribed  in  practice  to  the  maintenance  or  modification 
of  behavior  in  the  presence  of  active  environmental  programs, 
rather  than  to  determine  pharmacological  effects  of  specific  drugs. 
Those  subjects  assigned  to  the  drug- maintenance  group,  there- 
fore, continued  to  receive  the  same  drugs  at  the  same  dosage,  but 
in  different  capsule  combinations.  Those  subjects  assigned  to  the 
withdrawal- placebo  group  were  abruptly  withdrawn  from  all  psy- 
chotropic drugs,  with  substitution  of  one  of  four  different  colored 
capsules  of  sodium  bicarbonate,  or,  for  patients  who  had  been  on 
liquid  medication,  a  wild-cherry-ftavored  liquid  placebo.  All  medi- 
cations for  reducing  side  effects  were  continued  for  all  subjects; 
for  the  withdrawal  group,  however,  these  were  replaced  by  pla- 
cebos six  weeks  after  drugs  we»"e  withdrawn.  Drugs  or  placebos 
and  water  were  administered  by  preprofessional  staff  members 
three  times  each  day  when  patients  were  brought  to  a  mirror  for 
checks  on  their  appearance  and  at  bedtime.  While  drugs  and  pla- 
cebos were  taken  in  front  of  staff,  no  more  than  usual  precautions 
were  taken  to  insure  actual  consumption  in  order  to  insure  gener- 
alizability  to  practical  chemotherapy  in  natural  treatment  set- 
tings. 

"Triple-blind"  conditions  were  maintained  throughout  in  the 
sense  that  patients,  clinical  staff  administering  "drugs,"  and  ob- 
servers collecting  data  were  blind,  not  only  to  the  composition  of 
drug  and  placebo  groups,  but  were  tiot  even  aware  that  a  drug 
study  was  in  process.  Patients  and  staff  were  merely  informed 
that  "different  drugs"  were  being  prescribed  which  would  aid  the 
patients  along  with  the  introduction  of  treatment  programs.  Only 
the  administrative  nurse  who  handled  drug  orders,  but  did  not  ad- 
minister drugs,  and  the  prescribing  physician,  who  was  never 
directly  on  the  units  nor  even  discussed  drugs  with  patients,  were 
aware  of  the  composition  of  drug  and  placebo  groups.  Three  addi- 
tional policies  were  instituted  with  the  prescribing  physician  and 
administrative  nurse  to  insure  maintenance  of  blind  conditions: 
(1)  no  patients  were  to  be  dropped  or  switched  from  one  group  to 
another;  (2)  dosage  levels  could  be  increased  (either  drug  or  pla- 
cebo) on  request  of  patients  or  (blind)  staff  according  to  usual  clin- 
ical practice;  and  (3)  all  patients  were  to  be  treated  identically  in 
the  event  of  possible  "overdose"  (either  drug  or  placebo).  The  first 
policy  was  employed  throughout;  the  second  was  employed  once 
for  drug  subject  F-1;  the  third  was  employed  once  for  placebo  sub- 
ject F-7.  who  had  stolen  and  ingested  a  supply  of  placebos. 

Assessment  Instruments.— Three  instruments,  which  had  prc\n- 
ously  been  found  to  provide  a  useful  battery  for  assessing  global 
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Table  1. — Psychotropic  Drugs  and  Daily  Dosage  Prior  to  Withdrawal 

Sax 

Drug-Maintained  Group 

Onjg-Withdrawal  (Placebo)  Group 

Ml 

Chlorpromazine  (Thorazine) 

200.0  mg 

Perphenazine 

24.0  mg 

M-2 

Chlorpromazine 

300.0  mg 

Fluphenazine  (Prolixin,  Permitil) 
Thioridazine 

10.0  mg 
200.0  mg 

M'3 

Thioridazine  (Mellaril) 
Trifluoperazine  (Stelazine) 

300.0  mg 
10.0  mg 

Trifluoperazine 
Chlorpromazine 

4.0  mg 
200.0  mg 

M-4 

Thioridazine 

Phenobarbital  (Dorsital,  Luminal) 

300.0  mg 
4.5  mg 

Fluphenazine 

3.0  mg 

M-5 

Chlorpromazine 
Trifluoperazine 

150.0  mg 
20.0  mg 

Perphenazine 

8.0  mg 

M-6 

Trifluoperazine 
Amitriptyline  (Elavil) 

15.0  mg 
50.0  mg 

Chlorpromazine 
Trifluoperazine 

400.0  mg 
30.0  mg 

M-7 

Trifluoperazine 
Thioridazine 

6.0  mg 
200.0  mg 

Nortriptyline  (Aventyl) 
Haloperidol  (Haldol,  Serenace) 
Trifluoperazine 

75.0  mg 
6.0  mg 
15.0  mg 

M-8 

Perphenazine  (Trilafon) 
Thioridazine 

16.0  mg 
50.0  mg 

Chlorpromazine 

300.0  mg 

M-9 

Chlorpromazine 

200.0  mg 

Thioridazine 

100.0  mg 

M-10 

Chlorpromazine 
Trifluoperazine 

200.0  mg 
10.0  mg 

Trifluoperazine 
Chlorpromazine 

8.0  mg 
300.0  mg 

M-11 

Chlorpromazine 
Trifluoperazine 

225.0  mg 
15.0  mg 

Promazine  (Sparine) 

250.0  mg 

M12 

Thiothixene  (Navane) 

40.0  mg 

Chlorpromazine 

100.0  mg 

M13 

Trifluoperazine 
Amitriptyline 

4.0  mg 
50.0  mg 

Chlorpromazine 

300.0  mg 

F-1 

Trifluoperazine 
Chlorpromazine 

15.0  mg« 
400.0  mg 

Chlorpromazine 

75.0  mg 

F2 

Chlorpromazine 
Trifluoperazine 

50.0  mg 
10.0  mg 

Chlorpromazine 
Trifluoperazine 

200.0  mg 
4.0  mg 

F-3 

Thioridazine 

50.0  mg 

Chlorpromazine 

75.0  mg 

F.4 

Nortriptyline  (Aventyl) 

50.0  mg 

Thioridazine 

300.0  mg 

F-5 

Trifluoperazine 
Chlorpromazine 

6.0  mg 
75.0  mg 

Thioridazine 

100.0  mg 

F-6 

Thioridazine 

600.0  mg 

Trifluoperazine 

6.0  mg 

F-7 

Imipramine  (Tofranil) 
Chlorpromazine 

25.0  mg 
150.0  mg 

Chlorpromazine 

450.0  mg 

F-8 

Amitriptyline 

25.0  mg 

Thioridazine 
Trifluoperazine 

50.0  mg 
2.0  mg 

F-9 

Thioridazine 

100.0  mg 

Perphenazine 

24.0  mg 

F-10 

Trifluoperazine 

6.0  mg 

Chlorpromazine 

300.0  mg 

Fll 

Trifluoperazine 

6.0  mg 

Perphenazine 

16.0  mg 

F-12 

Thioridazine 

150.0  mg 

Chlorpromazine 
Trifluoperazine 

300.0  mg 
10.0  mg 

F-13 

Trifluoperazine 
Nortriptyline 
Perphenazine 
Imipramine 

6.0  mg 
50.0  mg 
12.0  mg 
75.0  mg 

Thioridazine 
Trifluoperazine 

1 50.0  mg 
15.0  mg 

•  Trifluoperazine  increased  15  mg  for  two  weeks  beginning  in  the  1 
level  of  functioning  in  hard-core,  chronically  hospitalized  patient 
groups,'  were  obtained  both  before  the  withdrawal  period  and  af- 
ter 17  weeks  of  withdrawal.  The  latter  measures  included:  a  ward 
questionnaire  adaptation  of  the  Social  Breakdown  Syndrome 
Gradient  Index  (SBSGI),"  yielding  a  total  score  sensitive  to 
changes  in  low  levels  of  functioning  and  troublesome  behavior;  the 
Nurses  Ohsermtional  Scale  for  Inpatient  Evaluation  (NOSIE- 
30),"  a  standardized  ward  rating  scale  yielding  a  "Total  Assets" 
score  sensitive  to  changes  in  higher  levels  of  functioning;  and  the 
Minimal  Social  Behavior  Scale  (MSBS),"  a  standardized  rating 
scale  based  upon  a  structured  interview,  yielding  a  total  score  sen- 
sitive to  changes  in  minimal  social  behavior.  The  Inpatient  Mul- 
tidimensional Psychiatric  Scale  (IMPS),"  also  based  upon  the 
structured  interview,  yielding  a  "Total  Morbidity"  score  and  three 
factor  scores,  was  added  for  the  postwithdrawal  assessment  in  or- 
der to  provide  assessment  with  a  higher  ceiling  than  the  MSBS. 
Finally,  continuing  assessment  of  bizarre  behavior  was  obtained 
from  the  prewithdrawal  baseline  through  the  end  of  the  with- 
drawal period  on  the  Time-Sample  Behavioral  Checklist  (TSBC)- 
an  observational  assessment  instrument  on  which  all  patient  be- 
haviors occurring  during  a  two-second  observation  each  waking 
hour  are  coded  and  recorded  by  trained  observers.  Detailed  de- 


scriptive, normative,  and  validity  data  on  the  latter  instrument 
will  be  presented  elsewhere.  For  present  purposes,  a  Bizarre  Be- 
havior Index  (BBI)  was  derived,  reflecting  the  relative  frequency 
of  occurrence  of  any  one  of  20  specific  classes  of  bizarre  behavior 
(eg,  "grimacing  or  frowning  without  apparent  stimulus,"  "verbal- 
ized delusions  or  hallucinations,"  "repetitive  and  stereotypic 
movements,"  "destroying  property,"  etc)  from  the  TSBC,  plus 
five  classes  of  bizarre  behavior  which  would  remove  a  patient 
from  regular  observation  periods  (eg,  "physical  assault,"  "creat- 
ing a  fire  hazard").  The  resultant  index  score  thus  represents  the 
average  proportion  of  bizarre  behaviors  occurring  over  standard 
observational  time  periods,  providing  an  extremely  objective  con- 
tinuous measure  of  those  behaviors  which  should  be  most  respon- 
sive to  psychotropic  drugs. 

Both  NOSIE-30  and  SBSGI  evaluations  were  obtained  from  one 
day-shift  mental  health  technician  and  one  evening-shift  mental 
health  technician  for  all  subjects,  combining  data  over  shifts  to 
maximize  validity.'  Independent  evaluation  of  interrater  reliabil- 
ity using  one  rater  pair  on  days  and  one  on  evenings  with  all  sub- 
jects over  both  units  found  an  average  intraclass  reliability  within 
shifts  of  r  =  .87  for  the  SBSGI  (r  =  .74  configurally  combined 
across  shifts)  by  the  Spearman-Brown  formula,  and  of  r  =  .95  for 
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Table  2. — Analyses  of  Variance  From  Prewithdrawal  to  Postwithdrawal  on  Adaptive  Behavior  (SBSGI), 
(NOSIE-30)  Minimal  Social  Behavior  (MSBS),  and  Continuously  Observed  Bizarre  Behavior  (BBI)  (No.  =  52) 

• 

Source 

n 

SBSGI 

NOSIE-30 

MSBS 

BBI                     1 

MS 

F 

MS 

F 

MS 

F 

MS 

F 

Drug  condition 

1 

0.02 

<1 

228.81 

<1 

11.27 

<1 

0.0016 

<1 

Active  treatment  program 

1 

1.30 

<1 

4.965.06 

2.37 

6.41 

<1 

0.0125 

<1 

Drug  X  program  interaction 
(Error) 

1 

48 

0.03 
2.52 

<1 

8.83 

2.091. U 

<1 

3.89 
39.89 

<1 

0.0183 
0.1470 

<1 

Prewithd  rawal  ■  postwithd  rawa 
(trials  effect) 

1 

0.60 

<1 

1,975.07 

5.91t 

121.27 

i7.04t 

2.2536 

52.64* 

Drug  X  trials  interaction 

1 

0.04 

<1 

628.81 

1.88 

20.70 

2.91 

0.0011 

<1 

Programs  x  trials  Interaction 

1 

2.22 

2.38 

765.67 

2.29 

3.98 

<1 

0.1259 

2.94 

Drug  .-,  program  >.  trials 
interaction 
(Error) 

1 
48 

0.82 
0.94 

<1 

26.53 
334.01 

<1 

0.39 
7.12 

<1 

0.0005 
0.0428 

<1 

*  See  Edwards'*  for  explication  of  factorial  analyses  of  variance  with  repeated  measures.  Computations  wer 
of  Illinois  Digital  Computer  Laboratory  Balanova  program  following  tfie  unweighted  means  method  of  Sheff6. 
t  P<.05. 
*P<.001. 


I  performed  by  the  University 


the  NOSIE-30  total  assets  within  and  across  shifts.'  The  MSBS 
and  IMPS  were  obtained  from  a  single  structured  interview  con- 
ducted by  two  of  four  professional  staff  (master's  level  psycholo- 
gists), trained  in  administration  and  scoring,  and  completely 
overlapped  for  reliability  with  final  scores  combining  both  inter- 
viewer-observers. Average  intraclass  reliabilities  by  the  Spear- 
man-Brown formula  for  the  current  administration  were  r  =  .99 
for  MSBS  and  r  .91,  .98,  .96,  and  .97,  respectively  for  IMPS  Ex- 
cited-Belligerence, Cognitive  Distortion,  Schizophrenic  Dis- 
organization, and  Total  Morbidity  scores.  The  TSBC  was  obtained 
by  five  trained  observers,  completely  overlapping  a  full  day's  ob- 
servation for  assessment  of  reliability,  yielding  an  average  intra- 
class reliability  of  r  >  .99  for  the  TSBC  component  of  the  BBI, 
while  the  senior  staff  vs  junior  staff  reliability  of  the  remaining 
component  yielded  r  >  .98.  Thus,  all  measures  were  highly  reliable 
with  the  BBI,  in  particular,  showing  near-perfect  agreement. 

Results 

Before  presenting  results,  the  adequacy  of  the  strati- 
fied assignment  procedure  for  prewithdrawal  equation  of 
groups  needs  documentation.  Excellent  equation  (means 
and  standard  deviations)  on  all  prewithdrawal  measures 
of  functioning  (SBSGI,  NOSIE-30,  MSBS,  and  BBI)  was 
documented  via  Bartlett's  test  for  homogeneity  of  vari- 
ance and  two-way  analyses  of  variance  over  drug  groups 
and  treatment  units  (all  F<  1.0,  all  P>  .20).  Drug-main- 
tenance and  withdrawal-placebo  groups  were  further  com- 
pared on  potentially  relevant  characteristics  (except  sex, 
which  was  totally  matched  by  assignment)  to  determine 
the  extent  to  which  randomization  had  served  its  purpose. 
Significant  mean  differences  were  found  between  groups 
only  on  the  process-reactive  scale  (means,  6.7  and  9.3,  re- 
spectively for  drug  and  placebo,  (  =  2.41,  P<  .05)  and  the 
socioeconomic  index  (means,  65.4  and  59.0,  respectively  for 
drug  and  placebo,  (  =  2.33,  P<  .05).  All  other  (-tests  or 
chi-square  tests  found  excellent  equation  (all  P  >  .20)  of 
between-group  means  or  proportions  for  all  other  vari- 
ables, including  age,  race,  marital  status,  methods  of  con- 
tinuous and  accumulated  hospitalization,  nature  of  symp- 
tom onset,  presence  of  precipitating  factors,  prior  ECT, 
1ST,  and  medical  problems.  Similarly,  no  between-groups 
variances  on  the  latter  variables  approached  significance, 
with  months  of  accumulated  hospitalization  equated  at  P 
>  .11  and  all  others  at  P  >  .20.  Thus,  considerable  con- 


fidence may  be  placed  in  possible  findings  as  the  groups 
were  well  equated  on  major  variables  prior  to  the  with- 
drawal period,  and  all  dependent  measures  were  both 
highly  reliable  and  obtained  under  "triple-blind"  condi- 
tions with  no  subject  attrition. 

Comparative  Effects  on  Drug  Maintenance  vs  Withdrawal- 
Placebo.— Three-way  analyses  of  variance  (Table  2)  were 
performed  from  prewithdrawal  to  postwithdrawal  assess- 
ments on  the  SBSGI,  NOSIE-30,  MSBS,  and  BBI  (taking 
scores  from  the  baseline  week  and  the  last  two  weeks  of 
the  withdrawal  period  for  the  BBI)  in  order  to  evaluate 
comparative  change  over  groups.  In  such  analyses,  the 
main  effects  for  "drug  condition"  and  "active  treatment 
program"  and  the  "drug  X  program  interaction"  are  of 
relatively  little  interest  since  these  data  are  summed  over 
prewithdrawal  and  postwithdrawal  assessments.  As  antic- 
ipated, since  the  groups  were  well  equated  at  the  pre- 
withdrawal assessment,  none  of  the  latter  effects  were 
statistically  significant  (Table  2).  The  more  important 
comparisons  involve  the  main  effects  for  "trials"  (overall 
change  from  prewithdrawal  to  postwithdrawal  assess- 
ments), and  the  interactions  between  trials,  drug  condi- 
tions, and  programs  since  these  interactions  provide  a  test 
for  differential  change  from  prewithdrawal  to  post- 
withdrawal assessments  as  a  function  of  drug  vs  placebo, 
milieu  vs  social-learning  program,  and  drug  condition  x 
treatment  program  combinations  (equivalent  to  comput- 
ing (-tests  of  the  difference  of  differences,  with  a  more  re- 
liable estimate  of  error  variance  and  appropriate  control 
of  the  level  of  statistical  confidence  in  computing  multiple 
comparisons). 

The  results  of  the  latter  analyses,  summarized  in  Table 
2,  found  significant  overall  changes  from  prewithdrawal 
to  postwithdrawal  assessments  on  the  NOSIE-30,  the 
MSBS,  and  the  BBI.  Neither  drug  x  trials  interactions 
nor  drug  X  programs  X  trials  interactions  achieved  sta- 
tistical significance  on  any  measure,  indicating  a  complete 
absence  of  differential  effects  on  patient  behavior  as  a 
function  of  drug  maintenance  vs  placebos.  Similarly,  none 
of  the  programs  X  trials  interactions  achieved  statistical 
significance.  The. programs  x  trials  interactions  on  the 
SBSGI,  the  NOSIE;-30,  and  the  BBI,  however,  approached 
an  acceptable  level  of  statistical  significance,  as  did  the 
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Table  3. — Means  and  Standard  Deviations  of  Drug-Maintained  and  Withdraws 
Groups  at  Prewithdrawal  and  Postwithdrawal  Assessments 

l-Placebo 

Scale 

Drug-Maintained 

Withdrawal-Placebo 

Total                     1 

Mean 

SD 

Mean 

SD 

Mean 

SD 

SBSGI 

Prewithdrawal 
Postwithdrawal 

3.04 
3.23 

1.285 
1.449 

3.12 
3.19 

1.154 
1.210 

3.08 
3.21 

1.222 
1.335 

NOSIE-30 

Prewithdrawal 
Postwithdrawal 

125.3 
139.0 

34.75 
31.57 

127.0 
130.3 

33.24 
37.27 

126.2 
134.6 

34.02 
34.81 

MSBS 

Prewithdrawal 
Postwithdrawal 

25.4 
24.1 

3.80 
4.16 

25.6 
22.5 

5.43 
5.11 

25.5 
23.3 

4.69 
4.72 

BBI 

Prewithdrawal 
Postwithdrawal 

0.519 
0.218 

0.4331 
0.1715 

0.502 
0.219 

0.2857 
0.2404 

0.511 
0.219 

0.3670 
0.2088 

Drug-Maintenance  Group  (No.  =  26) 
Withdrawal-Placebo  Group  (No.  =  2S) 


Tl 
(X)  -  ffl 


-1     0 3     4 7|8  npZ 15|16-17 

Weeks  Following  Withdrawal 

Mean  Bizarre  Behauior  Index  scores  for  drug-maintenance  and 
withdrawal  placebo  groups  combined  over  units. 

drug  X  trials  interaction  on  the  MSBS.  Before  concluding 
that  differential  effects  were  not  attributable  to  drug  vs 
placebos  or  to  milieu  vs  social-learning  programs,  more 
sensitive  analyses  of  comparative  changes  were  per- 
formed on  each  measure  by  computing  two-way  analyses 
of  variance  (drug  condition,  treatment  program)  on  resid- 
ual change  scores  (the  algebraic  difference  between  ob- 
tained postwithdrawal  scores  and  those  predicted  by 
linear  regression  from  prewithdrawal  scores).  Such  analy- 
ses provide  a  more  sensitive  test  of  differential  change  per 
se  by  removing  variance  attributable  to  the  prewith- 
drawal assessment.  On  the  latter  analyses  of  residual 
change  scores,  significant  differences  were  found  between 
milieu  and  social  learning  programs;  however,  no  differ- 
ential effects  between  drug  vs  placebo  administration 
achieved  statistical  significance,  nor  did  drug  condition  in- 


teract with  the  effects  produced  by  the  environmental  pro- 
grams. Similarly,  two-way  analyses  of  variance  performed 
on  postwithdrawal  IMPS  total  morbidity  scores  and  on 
each  of  the  three  IMPS  factor  scores  failed  to  find  a  single 
main  effect  or  interaction  approaching  significance  involv- 
ing drug  conditions  (all  P  >  .25),  although  several  differ- 
ences between  milieu  and  social  learning  programs  were 
significant. 

In  summary,  the  group  data  failed  to  demonstrate  any 
effectiveness  at  all  for  continued  low-dosage  maintenance 
chemotherapy  as  prescribed  in  practice-neither  as  a  di- 
rect effect  on  patient  behavior  nor  as  a  contribution  to  re- 
sponsiveness in  either  of  the  active  treatment  programs. 
Inspection  of  individual  BBI  scores  found  only  one  placebo 
patient  increasing  bizarre  behavior  during  the  period  fol- 
lowing abrupt  withdrawal  of  active  drugs.  Anecdotally, 
not  one  incident  of  acute  psychotic  episode  occurred  in  the 
placebo  group  following  abrupt  withdrawal.  While  both 
environmental  treatment  programs  were  found  to  pro- 
duce significant  effects  as  compared  to  the  stabilized  base- 
line, several  differences  between  the  milieu  and  social- 
learning  programs  achieved  statistical  significance  on 
analysis  of  residual  change  scores  and  on  the  IMPS,  even 
though  the  programs  had  been  fully  operational  for  only 
three  months;  none  of  the  latter  differences,  however,  in- 
teracted with  drug  conditions.  Detailed  analyses  and  pre- 
sentation of  comparative  effects  between  treatment  pro- 
grams will  await  completion  of  the  ongoing  project  in 
order  to  prevent  premature  interpretation  and  possible 
staff  reactivity. 

In  spite  of  the  total  absence  of  drug  effects,  Table  2 
shows  highly  significant  changes  in  patient  behavior  to 
have  occurred  from  prewithdrawal  to  postwithdrawal  as- 
sessment periods  on  three  of  the  four  assessment  instru- 
ments. Inspection  of  means  presented  in  Table  3  reveals 
an  increase  in  adaptive  behavior  (SBSGI,  NOSIE-30)  and 
a  decrease  in  bizarre  behavior  (BBI)  as  a  function  of  the 
active  treatment  programs,  with  changes  on  the  latter 
two  instruments  achieving  statistical  significance.  Table  3 
shows  that  the  trials  effect  for  the  MSBS,  in  contrast  to 
the  other  instruments,  reflects  a  slight  but  statistically 
significant  decrease  in  measured  minimal  social  behavior. 
Since  the  latter  change  averaged  2.2  points,  without  a 
change  in  variance,  it  seems  likely  that  the  reduction  was 
largely  artifactual,  as  previously  found  by  Lentz  et  al,"  ie, 
prewithdrawal  assessments  were  obtained  before  intro- 
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duetion  of  treatment  programs,  such  that  staff  "cleaned 
and  dressed"  patients  for  the  interview-thus  invalidating 
two  items  (No.  30  and  No.  31)  of  the  MSBS  which  were 
based  upon  patient  appearance  at  prcwithdrawal;  post- 
withdrawal assessments  placed  responsibility  for  patient 
appearance  entirely  in  their  own  hands,  thus  artifactually 
introducing  a  change  of  two  points. 

The  practical  significance  of  changes  in  bizarre  behavior 
may  more  readily  be  appreciated  by  noting  that  the  BBI 
scores  reflect  a  reduction  in  the  performance  of  bizarre  be- 
havior for  the  average  patient  from  a  stabilized  rate  of 
about  51%  of  the  time  during  baseline  week  to  about  22% 
of  the  time  18  weeks  later-ie,  less  than  one  half  the  initial 
rate-a  clearly  noticeable  improvement  of  major  practical, 
as  well  as  statistical,  significance.  Also  interesting  is  the 
rate  of  change  in  bizarre  behavior.  Although  no  signifi- 
cant overall  effects  were  found  between  drug  conditions 
by  the  end  of  the  withdrawal  period,  the  rate  of  change  on 
the  BBI,  graphically  presented  in  the  Figure,  found  the 
withdrawal-placebo  group  to  respond  significantly  more 
rapidly  than  the  drug-maintenance  group  over  the  four 
weeks  in  which  programs  were  gradually  introduced  (F  = 
8.07,  df  =  1/.50,  P<  .01),  and  at  a  nearly  significant  level 
during  the  first  month  in  which  the  programs  were  fully 
operational  (F  =  2.63,  df  =  2/100,  P<  .10).  By  the  second 
month  in  which  programs  were  fully  operational,  the  ab- 
sence of  differential  rate  of  change  between  drug  and  pla- 
cebo groups,  found  at  the  end  of  the  withdrawal  period, 
was  in  evidence  (F<  1).  The  rapid  rate  of  reduction  in  bi- 
zarre behavior  over  the  first  three  months,  followed  by 
more  gradual  reductions,  suggests  early  changes  in  per- 
formance as  a  function  of  the  concrete  specification  of  ex- 
pected behavior  and  increased  motivation  with  the  intro- 
duction of  the  new  treatment  programs,  followed  by  the 
more  tedious  and  slower  business  of  learning  new  behav- 
ior. Findings  of  the  ongoing  project  will  provide  data  rele- 
vant to  the  latter  hypothesis. 

Interrelationships  Among  Variables.-A  number  of  corre- 
lational analyses  were  performed  in  order  to  clarify  the 
above  findings,  to  determine  if  overall  or  differential  pa- 
tient responsiveness  was  predictable  from  initial  level  of 
functioning  or  descriptive  characteristics,  and  to  investi- 
gate the  construct  validity  of  the  assessment  instruments. 
Although  the  SBSGI,  NO3IE-30,  and  MSBS  had  previ- 
ously been  found  to  be  significantly  intercorrelated,'  cor- 
relations involving  the  latter  instruments,  plus  the  BBI 
and  IMPS  were  calculated  to  gain  information  on  the  va- 
lidity of  the  BBI,  and  to  clarify  the  questionable  change 
found  on  the  MSBS.  Intercorrelations  among  all  measures 
of  functioning  at  both  prewithdrawal  and  postwithdrawal 
assessments  are  presented  in  Table  4.  All  four  measures 
were  significantly  correlated  in  expected  directions  at  pre- 
withdrawal assessment.  At  postwithdrawal  assessment, 
significant  intercorrelations  in  expected  directions  were 
found  among  all  measures,  including  IMPS  scores,  with 
the  exception  of  the  Excited-Belligerence  factor  which 
was  not  correlated  with  any  other  score,  and  the  Cognitive 
Distortion  factor  which  was  significantly  correlated  only 
with  the  MSBS.  Of  particular  note  in  Table  4  are  the  con- 
sistently stronger  correlations  between  the  MSBS  and 
other  measures  at  the  postwithdrawal  assessment  as  com- 


Table  4. — Intercorrelations  Among  Dependent  Meas 

ures 

at  Prewithdrawal  and  Postwithdrawal  Assessments*         1 

Variable 

SBSGI 

NOSIE-30      MSBS 

BBI 

SBSGI 

.71               .30      - 

.28 

NOSIE-30 
MSBS 

"oj 
.79 

.71 

fev. 

.60 
.25 

BBI 

-.41 

-.50           -.34 

"~^\^ 

IMPS 

1.  Excited  Belligerence 

.22 

.14              .19 

.18 

2.  Cognitive  Distortion 

-.18 

-.07           -.27 

.11 

3.  Schizophrenic 

Disorganization 

-.69 

-.74           -.78 

.34 

4.  Total  Morbidity 

-.55 

-.56           -.68 

.35 

'  Entries  are  product-moment 
r  =  .23,  No.  =  52. 


P  <  .05  (one  tailed) 


pared  to  the  prewithdrawal  assessment,  thus  strength- 
ening the  hypothesis  that  the  mean  change  found  on  the 
MSBS  earlier  was  largely  attributable  to  artifactual  infla- 
tion of  the  prewithdrawal  MSBS.  Stability  coefficients 
from  prewithdrawal  to  postwithdrawal  assessments  were 
r  =  .44,  .72,  .68,  and  .62,  respectively,  for  the  SBSGI, 
NOSIE-30,  MSBS,  and  BBI. 

In  addition  to  the  correlations  presented  in  Table  4,  re- 
sidual change  scores  were  intercorrelated  among  the 
SBSGI,  NOSIE-30,  MSBS,  and  BBI  to  determine  the  ex- 
tent to  which  the  behaviors  assessed  by  these  instruments 
changed  concurrently  over  the  withdrawal  period,  with 
prewithdrawal  relationships  partialled  out.  Five  of  the  six 
correlations  were  significant  and  in  expected  directions  (P 
<  .05),  ranging  from  \r\  =  .23  to  .63,  with  only  the  MSBS- 
BBI  coefficient  failing  to  achieve  significance  (r  =  .21). 
Rank-order  correlations  of  residual  change  within  drug 
and  treatment  groups  failed  to  show  a  single  significant 
difference  between  groups  on  the  latter  relationships.  In 
combination,  the  above  correlational  analyses  support  the 
validity  of  the  assessment  instruments  in  measuring  a 
common  factor,  but  indicate  that  additional  information  is 
added  by  each  instrument.  Support  is  further  added  for 
the  lack  of  differential  effects  of  drug  conditions,  not  only 
for  overall  change  in  adaptive  or  bizarre  behavior  but  for 
the  pattern  of  change  as  well. 

Of  final  concern  was  the  possible  overall  or  differential 
predictability  of  patient  responsiveness.  Possible  differ- 
ential response  in  relationship  to  process-reactive  scores 
and  to  the  socioeconomic  index  were  of  particular  interest, 
since  the  latter  variables  were  the  only  ones  in  which  the 
assignment  procedure  had  failed  to  equate  adequately 
drug  groups.  In  order  to  determine  possible  predictability 
of  response,  product-moment  correlations  were  computed 
between  all  12  demographic  and  descriptive  variables  (in- 
cluding process-reactive  and  socioeconomic  data)  and  pre- 
withdrawal to  postwithdrawal  residual  change  scores  on 
the  SBSGI,  NOSIE-30,  MSBS,  and  BBI  for  the  total 
sample.  Of  the  48  correlations  computed,  only  two  (ie,  less 
than  expected  by.  chance)  achieved  significance  at  P  <  .05, 
both  involving  "prior  medical  problems."  Of  48  parallel 
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comparisons  on  rank-order  correlations  between  drug- 
maintained  and  withdrawal-placebo  groups,  only  one  (less 
than  expected  by  chance)  significant  difference  between 
groups  was  obtained,  also  not  involving  the  variables  on 
which  randomization  failed.  Prewithdrawal  scores  on  the 
four  measures  of  functioning  were  also  intercorrelated 
with  residual  change  scores  to  determine  if  patient  re- 
sponsiveness was  predictable  from  prior  level  of  function- 
ing. Of  12  correlations  in  the  total  sample,  two  were  sig- 
nificant at  P  <  .05;  prewithdrawal  NOSIE-30  predicted 
MSBS  residual  change  (r  =  .36),  and  prewithdrawal 
MSBS  predicted  SBSGI  residual  change  (r  =  .41),  sug- 
gesting a  slight  tendency  for  the  better  functioning  pa- 
tients within  such  low-functioning  groups  to  improve 
more  on  those  two  instruments.  However,  the  total  lack  of 
predictability  of  change  on  the  two  instruments  showing 
greatest  improvement  (NOSIE-30,  BBI)  generally  indi- 
cates that  patients  at  all  levels  of  functioning  improved 
equally,  given  a  "hard-core"  group  to  start  with.  No  sig- 
nificant differences  were  found  on  parallel  rank-order  cor- 
relations between  drug  and  placebo  groups,  adding  fur- 
ther support  to  the  lack  of  differential  effects  of  drug 
conditions. 

Comment 

The  combined  findings  clearly  indicate  that  withdrawal 
of  low-dosage  maintenance  psychotropic  drugs  as  pre- 
scribed in  practice  with  hard-core  long-term  mental  pa- 
tients failed  to  have  deleterious  effects  when  patients 
were  concurrently  exposed  to  positive  social-environmen- 
tal programs.  Presence  of  maintenance  drugs  not  only 
failed  to  contribute  positively  to  patients'  responsiveness 
to  active  treatment  programs,  but  tended  to  produce  a 
temporary  decrement  in  response  to  such  programs  in 
comparison  to  patients  placed  on  placebos,  adding  support 
to  previous  findings  of  impaired  performance  on  learning 
tasks  under  drug  states  vs  non-drug  states.'  "  The  meth- 
odological control  of  the  present  investigation  adds 
considerable  support  to  previous  findings  in  which 
few  deleterious  effects  were  obtained  with  long-term 
patients  upon  withdrawal  of  low-dosage  maintenance 
drugs,"  '""""■'  and  to  those  studies  suggesting  that  pro- 
gressive social-environments  may  render  maintenance  by 
low-dosage  psychotropic  drugs  essentially  superfluous.'  In 
the  only  other  controlled  study  yet  to  appear  comparing 
possible  interactive  effects  of  psychotropic  drugs  in  combi- 
nation with  social-learning  programs,  McConahey  and 
Thompson"  similarly  found  improvement  as  a  result  of  a 
token-economy  program  with  chronically  institutionalized 
retardates,  with  no  overall  or  differential  contribution  at- 
tributable to  low  dosages  of  chlorpromazine. 

In  addition  to  the  potency  of  the  environmental  pro- 
grams in  accounting  for  change  in  patient  behavior,  a 
number  of  other  features  increase  confidence  in  the  pres- 
ent findings  and  question  the  generality  of  previous 
reports  which  have  recommended  continuation  of  low-dos- 
age maintenance  chemotherapy  with  chronically  institu- 
tionalized populations.  Although  results  of  all  withdrawal 
studies  are  necessarily  limited  to  the  time  period  involved. 


'  References  26,38,39.48,49.65,72-75.77-81.83-85. 


the  empirical  findings  and  recommendations  of  the  major- 
ity of  investigators  in  the  area  concur  that  the  4'/i-month 
period  of  the  present  investigation  should  have  provided 
an  adequate  time  for  differential  effects  of  drug  condi- 
tions if  such  effects  were  to  be   forthcoming." '"""""" 

As  Olson  and  Peterson"  have  previously  shown,  the  con- 
duct of  drug  evaluations  in  the  context  of  other  ongoing 
research  appears  to  be  of  inestimable  value  in  circum- 
venting the  ever-present  problem  of  patient  and  staff  ex- 
pectancy effects  and  increased  vigilance.  Thus,  "triple- 
blind"  conditions  can  be  maintained,  without  involved 
participants  even  being  aware  of  the  conduct  of  a  drug 
study— with  no  explanations  being  required  for  the  exis- 
tence of  observers,  repeated  assessments,  or  total  equa- 
tion of  exposure  of  all  patients  to  the  same  staff  group. 
Multiple  assessment  over  a  variety  of  instruments,  modes, 
settings,  behaviors,  and  time  periods  on  instruments  of 
demonstrably  high  reliability  provide  for  much  greater 
precision  in  equating  groups,  and  allows  for  establishment 
of  validity  within  a  single  investigation.  In  particular,  the 
reliability  and  validity  of  instrumentation  of  the  present 
study,  combined  with  previous  data  from  the  parent  proj- 
ect,' "  indicate  excellent  broad-band  assessment  with 
long-term  populations.  Of  particular  significance  is  the 
demonstration  that  patients  can  be  blindly  maintained  in 
assigned  drug  conditions  without  removing  subjects  on 
the  basis  of  observed  behavior,  since  the  practice  of  allow- 
ing removal  of  subjects  due  to  "clinical  relapse"  is  a  com- 
mon flaw  leading  to  differential  attrition.  Such  attrition  is 
one  which  none  of  the  methods  of  correction  can  ade- 
quately handle,'"  and  one  which  prejudges  the  outcome  of 
an  empirical  study.  It  should,  again,  be  noted  that  the 
present  investigation,  like  most  clinical  studies  in  the 
area,  was  not  a  pharmacological  study,  but,  rather,  an  as- 
sessment of  the  practical  effectiveness  of  maintenance 
chemotherapy -thus  allowing  for  generalization  of  find- 
ings to  similar  clinical  situations. 

The  complete  absence  of  either  acute  psychotic  episodes 
or  "withdrawal  symptoms"  upon  abrupt  discontinuation 
of  active  drugs  further  supports  previous  findings  which 
suggest  that  the  latter  reactions  may  result  primarily 
from  staff-patient  expectancy  effects,  or  from  withdrawal 
of  medications  prescribed  to  control  side  effects  before 
psychoactive  drugs  have  cleared  the  system."  Anecdotal 
support  for  the  influence  of  expectancy  effects  was  noted 
with  patients  involved  in  the  current  study  when,  after 
analyzing  present  results,  both  drugs  and  placebos  were 
gradually  reduced,  leading  to  an  equal  number  of  acute 
psychotic  episodes  for  patients  under  both  drug  conditions. 

It  should,  again,  be  emphasized  that  the  present  find- 
ings relate  specifically  to  low-dosage  maintenance  psy- 
chotropic drugs  as  prescribed  in  practice.  Relatively 
greater  drug  effects  have  been  reported  on  higher  dosage 
levels  in  some  of  the  better  controlled  studies,"  with  more 
deterioration  following  withdrawal  from  high  dosages."'' 
Also,  empirical  determination  of  specific  drugs  and  dos- 
ages for  specific  target  behaviors  with  particular  patients 
through  single-subject  designs"  would  likely  result  in 
greater  control  than  is  indicated  by  the  results  of  psy- 
chotropic drugs  "in  general."'""'  High-dosage  studies, 
however,  have  not  as  yet  systematically  compared  effects 
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with  adequate  social-environmental  programs,  and  the 
problems  of  transfer  of  learning  from  drug  to  non-drug 
states  become  progressively  more  pronounced  as  dosage 
levels  increase.  In  the  present  case  no  indications  of  a 
need  to  consider  higher  dosages  was  evident,  due  to  the 
amount  of  variance  accounted  for  by  the  active  social-en- 
vironmental programs. 

In  conclusion,  the  absence  of  demonstrated  superiority 
of  maintenance  dosages  of  psychotropic  drugs  as  cur- 
rently prescribed  in  public  mental  hospitals  either  to  re- 
duce bizarre  behavior  or  to  aid  in  the  acquisition  of  adap- 
tive behavior  in  active  treatment  programs-combined 
with  the  economic  disadvantages,  potential  physical  dan- 
ger of  side  effects,  and  possible  reduced  efficacy  in  acquisi- 
tion and  transfer  of  learning  from  drug  to  nondrug 
states-indicates  that  this  widespread  practice  could  be 
discontinued  for  the  great  majority  of  chronic  patients 
with  opportunity  to  participate  in  active  social-environ- 
mental programs.  In  fact,  a  reversal  of  current  practices  is 
suggested,  in  which  active  social-environmental  treat- 
ment programs'  with  long-term  patients  not  receiving 
psychotropic  drugs  would  form  the  basis  of  therapeutic  in- 
tervention. Only  after  interpersonal-reeducative  attempts 
at  control  and  modification  had  failed  with  a  given  patient 
within  a  reasonable  time  period  might  psychotropic  drugs 
be  considered  in  one  of  two  ways:  (1)  through  single-sub- 
ject multiple-baseline,  equivalent  time-samples  designs'' 
for  patients  not  showing  acquisition  of  adaptive  behavior 
as  a  function  of  failure  to  attend  to  stimulus  input;  or  (2) 
through  conscious  use  of  high-dosage  psychotropic  drugs 
as  "chemical  straightjackets"  to  control  violent,  aggres- 
sive, or  hyperactive  behavior.  The  previous  findings  re- 
garding the  acquisition  and  transfer  of  learning  with  psy- 
chotropic drugs,  however,  further  suggest,  especially  in 
the  latter  case,  that  high  dosages  by  systematically  and 
gradually  reduced  at  a  rate  to  allow  the  patient  to  per- 
form all  new  behaviors  acquired  on  higher  drug  dosages  at 
each  lower  dosage  level. 
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(Excerpts  from  AMA  Drug  Evaluations,  1971,  First  Edition) 
pp.  231-241 

Chapter  29 
ANTIPSYCHOTIC  AGENTS 


The  antipsychotic  agents,  formerly  called  major 
tranquilizers,  modify  ps\ciiotic  sym|)toms  and 
therefore  are  useful  in  the  treatment  of  acute  and 
chronic  psychosesT The  calming  effect  produced  by 
these  agents  is  diNtinguished  from  that  of  the 
barbiturates  and  other  sedati\es  and  hvpnotics  in 
that  large  doses  do  not  produce  unconsciousness  or 
depress  vital  centers.  Therefore,  it  is  possible  to 
treat  severely  disturbed  patients,  either  i]iitiall>  or 
during  an  exacerbation,  h  ith  less  risk.  Prolonged 
treatment  also  is  facilitated.  The  value  of  these 
agents  is  well  demonstrated  in  the  treatment  of 
acHte  and  chronic  schizophrenia,  the  manic  phase 
of  manic-depressi\e  psychosis,  and  involutional, 
senile,  and  toxic  psychoses  with  the  exception  of 
delirium  tremens.  Their  value  in  neuroses  and 
psychosomatic  conditions  has  not  been  as  clearly 
established. 

The  most  important  pharmacologic  charac- 
teristics of  these  substances  are  (1)  "antipsychotic" 
activity  (ie,  an  ability  to  decrease  aggressi\e,  oxer- 
active  behavior  and  to  ameliorate  disorganized  or 
withdrawn  behavioral  patterns  in  a  manner  appar- 
ently unrelated  to  the  soporific  effects  of  large 
dose^};  (2)  failure  of  large  doses  to  produce  deep 
-eonia  and  anesthesia  (ie,  animals  and  patients  show 
both  behavioral  and  electroenceplialographic 
arousal  when  stimulated);  (3)  production  of  rever- 
sible and,  more  rarely,  irreversible  effects  on  the 
extrapyramidal  system,  leading  to  the  development 
of  related  signs  and  symptoms;  and  (4)  lack  of  any 
notable  tendency  to  cause  psychic  or  physical 
dependence. 

The  antipsxchotic  agents,  of  which  chlor- 
promazine  [Thorazine]  is  the  protot\pc,  fall  into 
three  major  chemical  categories:  phenothiazines, 
thioxanthenes,  and  but)rophenones.  Most  of  the 
antipsychotic  agents  are  phenothiazine  deri\atives. 
These,  in  turn,  may  be  chemically  di\  ided  info 
three  subgroups:  (J)  dimeth>  laminopropyl  com- 
pounds (chlorpromazine,  promazine  [Sparine], 
and  triflupromazine  [\'esprin]l;  (2)  piperidyl  com- 
pounds (mesoridazine  [Serentil]  and  thioridazine 
[Mellaril]);  and  (3)  piperazine  compounds  (aceto- 
phenazine  [Tindal],  butaperazine  [Repoise],  car- 


phenazine  [Proketazine],  fluphenazine  [Perrnitil, 
Prolixin],  perphenazine  [Trilafon],  prochlor- 
perazine [Compazine],  trifluoperazine  [Stelazine], 
and  thiopropazatc  [Dartal]).  The  ihioxanthene  de- 
ri\atives,  chlorpidtliixene  [Taractan]  and  thiothix- 
ene [Xavane],  are  chemicalN  and  pharrhacologi- 
calK  related  to  the  dimeth)  laminoprhpyl-t>pe 
phenothiazines.  Haloperid<'l  [Haldol],  a  bu- 
t>rophenonc  dori\ati\e,  i.-  pharmacologically 
related  to  the  phenothiazine  c<mipounds. 

The  antipsychotic  agents  are  most  useful  in 
treating  conditions  marked  by  psychotic  disorga- 
nization of  thonght  and  behayjpr  where  psy- 
chomotor activity  is  increased  or  decreased.  They 
often  rapidly  reduce  panic,  fear,  and  hostilitx  in 
the  psychotic  patient.  Relief  of  Severe  emotional 
tension  (eg,  excitement,  restlessness,  aggression, 
anxiety,  agitation,  panic)  is  often  followed  by  a 
lessening  of  the  patient's  reaction  to  hallucinations 
and  delusions.  Thus,  these  drugs  have  helped 
significanth  to  decrease  combative,  destructive,  or 
antisocial  and  withdrawn  behavior  in  hospitalized 
patients.  More  importantly,  such  patients  are  better 
organized  and  more  responsive  to  their  environ- 
ment, and  often  may  be  released  earlier  from  the 
hospital.  In  some  instances,  use  of  these  agents 
ob\  iates  the  necessity  of  hospitalization  altogetlier. 
Maintenance  therapy  with  these  agents  follow  ing 
discharge  also"Tnay  reduce  the  rate  of  rehospi- 
talization. 

It  has  been  repeatedly  demonstrated  in  well-con- 
trolled double-blind  studies  that  the  phenothia- 
zine agents  are  effective  in  the  treatment  of  acute 
and  chronic  schizophrenic  patients.  Many  investi- 
gators have  found  it  ver\  difficult  to  distin- 
guish one  phenothiazine  derix  ative  from  another  on 
the  basis  of  efficacy.  However,  the  significant  sed- 
ative action  of  the  dimethv  laminopropyl  com- 
pounds (eg,  chlorpromazine'  makes  these  agents 
particularh'  useful  in  relieving  emotional  tension, 
agitation,  and  excitement  in  patients  with  acute 
schizophrenic  episodes,  mania,  and  delirious 
states.  On  the  other  hand,  the  piperazine  com- 
pounds (eg,  fluphenazine)  and  the  thioxanthene 
derivatives  (chlorprothixene  and  thiothixene)  are 
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most  useful  in  stimulating  some  withdrawn,  apa- 
thetic patients  with  chronic  st  lii/.ophrcnia.  They 
may  become  more  alert,  sociable,  and  coiiimunica- 
ti\e.  However,  other  patients  \\  ith  seemingly  sim- 
ilar symptoms  have  not  benefited  from  this  "stim- 
ulating" action.  »■ 

The  symptoms  of  hyperacti\ity  are  reduced  with 
use  of  the  but\rophenone  deri\ati\c,  halnperidol. 

Lithium  carbonate  [Eskalith,  Lithajie,  Lith- 
onate]  is  effective  in  the  treatment  of  the  manic 
phase  of  nianic-<lepressive  ps>  ( hosis.  A  convulsive 
agent,  fiuroth\  1  [Indoklon],  occasionalh  is  used  in 
treating  severe  depressive  ps\  choses. 

Small  doses  of  the  antipsychotic  agents  are  some- 
times used  to  suppress  symptoms  of  anxiety, 
tension,  and  emotional  disturbance  in  neurotic 
patients,  and  as  adjunctive  therapx  in  various  dis- 
orders with  a  ps>chogenic  component  (eg,  peptic 
ulcer).  However,  these  agents  usuall>  are  poorl\' 
tolerated  by  most  ■onpsychotic  patients  and  thus 
the  risks  of  adverse  reactions  ma\'  outweigh  the 
benefits.  Many  clinicians  prefer  to  use  aiitian\iet> 
agents  initiall>  in  these  patients.  The  pheno- 
thiazines  may  worsen  depressive  reactions  and  are 
of  doubtful  value  in  treating  li>  steria  or  obsessive- 
compulsive  reactions. 

Because  of  their  secondarv  pharmacologic  ac- 
tions (eg,  antieniesis,  potentiation  of  the  effects  of 
hvpnotic,  analgesic,  and  anesthetic  agents),  some 
of  the  antipsychotic  agents  have  been  used  in 
nonpsychiatric  situations  (eg,  as  adjuncts  to  anes- 
thesia, in  control  of  nausea  and  \  omiting,  in  control 
of  severe  chronic  pain).  See  Chapter  20,  Adjuncts 
to  Anesthesia,  and  Chapter  84,  Antiemetics. 

Some  phenothiazines  (eg,  chlorproniazine,  flu- 
phenazine,  perphenazine,  prochlorperazine)  are 
available  as  timed-release  preparations.  Since 
manv  of  the  phenothiazines  have  an  intrinsically 
prolonged  action,  these  preparations  do  not  appear 
to  offer  any  significant  advantage  over  ordinarv 
oral  dosage  forms.  Most  of  these  drugs  also  are 
available  in  liquid  dosage  forms.  These  prepara- 
tions are  useful  in  children  and  in  hospitalized 
patients  who  attempt  to  avoid  taking  medication. 

Adverse  Reactions  and  Precautions 

The  antipsychotic  agents  produce  a  wide  variety 
of  untoward  effects;  some  result  from  their  secon- 
dary actions  on  the  central  and  autonomic  nervous 
systems,  whereas  others  are  idiosv  ncratic  or  aller- 
gic in  nature.  Although  all  of  these  reactions  ma> 
not  have  been  reported  with  each  agent,  it  is 
possible  that  they  may  occur.  The  pattern  of  ad- 
verse reactions  and  individual  variability  are  fac- 
tors to  be  considered  in  choosing  among  the  com- 
pounds. 

Many  of  the  untoward  effects  are  minor.  Howev- 
er, because  of  the  high  incidence  of  extrapyramidal 
symptoms  and  orthostatic  hypotension  and  the 
severity    of    hypersensitivity    reactions    such    as 


agranulocytosis,     the     possible    Occurrence     of 
these  reactions  always  must  he  considered. 

Extrapyramidal  symptoms  often  occur  after 
administration  ot  the  phenothiazines,  especially  in 
children  and  voung  adults.  The  dimethylamino- 
propy]  compounds  (chlorpromazine  [Thorazine], 
promazine  [Sparine],  and  triflupromazine  [\es- 
prin])  are  7iiore  likely  to  induce  a  parkinsonian 
syndrome  (tremors,  rigiditv',  akinesia,  shuffling 
gait,  postural  abnormalities,  pill-rolling  move- 
ments, mask-like  facies,  excessive  salivation).  The 
two  most  dramatic  extrapvramidal  effects  are 
torticollis  and  oculogvric  crisis,  both  of  which 
produce  extreme  disc  onifort  and  may  be  caused  by 
relatively  small  doses  in  either  older  or  younger 
patients. 

Both  of  these  effects  may  be  relieved  promptly 
by  an  intramuscular  dose  of  50  nig  of  diphenhy- 
dramine hvdrochloride  [Benadrv  1].  .\kathisia  is  an- 
other extrapv  rainidal  svmptoni;  this  consists  of 
motor  restlessness  and  agitation,  and  is  difficult  to 
distinguish  from  the  actual  psv  chotic  state.  A 
poorlv  defined  sv  iidrome.  tardiv  e  dyskinesia  (rhvth- 
mic  movements  of  tongue,  jaw,  and  face),  occurs 
in  older  patients  and  persists  after  termination  of 
phenothiazine  therapv'. 

The  piperazine  compounds  (acetophenazine 
[Tindal],  butapcrazine  [Repoise],  carphenazine 
[Proketazinc],  ffi]phcn;xzine  [Permitil,  Prolixin], 
perphenazine  [Trilafon],  prochlorperazine  [Com- 
pazine], triHuoperazine  [Stelazine],  and  thio- 
propazate  [Dartal])  and  the  butv  rophenone  deriva- 
tive, haloperidol  [Haldol],  are  more  likelv  to  cause 
dvskiuetic  reactions,  especiallv  in  children.  These 
reactions,  which  mav  be  accompanied  by  profuse 
sweating,  pallor,  and  fever,  most  commonlv'  in- 
volve the  muscles  about  the  face  and  neck  and 
include  perioral  spasms  (often  with  protrusion  of 
the  tf)ngue),  mandibular  tics,  difficulty  in  speech 
and  swallowing,  ocidogyric  crises,  torticollis,  hy- 
perextension  of  the  neck  and  trunk,  and  clonic 
contractions  of  other  muscle  groups.  Usuallv-  the 
patient  remains  conscious  and  fnllv  alert. 

It  is  important  to  recognize  the  possible  associa- 
tion of  these  extrapyramidal  symptoms  with 
phenothiazine  iherapv-,  since  acute  encephalitis, 
meningitis,  tetanus,  and  other  neurologic  dis- 
orders have  been  diagnosed  erroneously  and  pa- 
tients have  been  treated  accordinglv'. 

The  patient  who  develops  extrapv  ramidal  symp- 
toms mav  be  able  to  continue  taking  the  drug  at  a 
lower  dose  level,  especially  if  an  anfiparkinsonisni 
drug  is  given  concomitantlv .  However,  an  antipar- 
kinsonism  agent  can  cause  a  psychotogenic  reac- 
tion. Alternativelv ,  another  agent  that  is  less  likely 
to  cause  extrapvramidal  reactions  (eg,  chlor- 
prothixene  [Taractan],  thioridazine  [Mellaril])  mav 
be  substitiited. 

Although  blood  dyscrasias  seem  less  likelv  to 
occur  with  drugs  in  the  piperazine  subgroup,  when 
such  a  reaction  occurs  with  a  phenothiazine  of  one 
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type,  it  may  be  hazardous  to  cliange  tlic  niedicalioii 
to  another  agent  in  a  supposedI\  saft-r  stibclas.s. 
Leukopenia,  granuloc\topenia,  agraniihicxtosis, 
purpura,  and  pancytopenia  are  the  more  serious 
hematologic  complications  obser\  cd.  Althon>;h 
their  incidence  is  low,  the  mortalitv  rate  is  hif;li. 
Therefore,  physicians  and  attendants  should  be 
alert  to  the  appearance  of  such  signs  as  sore  throat, 
fever,  and  weakness  in  patients  taking  these  drug's. 
If  these  s\niptoms  appear,  the  drug  should  be 
discontinued  and  white  blood  cell  and  differential 
counts  should  be  made;  administration  of  the  drug 
ma\'  be  resumed  if  the  clinical  signs  are  not  asso- 
ciated \\  ith  a  blood  disorder. 

Cholestatic  hepatitis  with  intrahepatic  obstruc- 
tive jaundice  is  the  most  frequent  form  of  liver 
disorder  observed;  it  occurs  most  conmionh'  with 
dimeths  laminopropyl  compounds  and  usuall>'  two 
to  four  weeks  after  treatment  is  begun,  hut  oc- 
casionally may  develop  a^ter  the  drug  has  been 
discontinued.  If  bilirubituiria  and  icterus  are  de- 
tected, the  drug  should  be  withdrawn  immediatcK  . 
Although  fatalities  are  rare  the  clinical  recovery 
from  phenothiazine-induced  jaundice  seems  to  oc- 
cur within  a  few  weeks  in  most  patients,  results  of 
Ii\er  function  tests  and  serial  needle  biopsies  in- 
dicate that  the  histopathologic  changes  persist  for  a 
much  longer  time.  Thus,  if  a  ditterent  pheno- 
thiazine  compound  is  used  when  treatment  is  re- 
sumed, the  physician  should  be  alert  to  the  pos- 
sible recurrence  of  jaundice.  It  is  undesirable  to 
use  these  drugs  in  patients  with  a  history  of 
liver  disease  although  it  may  be  necessar\ .  Surh 
patients  are  probably  no  more  susceptible  to  the 
reactions  than  other  patients,  but  the  conse- 
quences might  be  more  serious  if  the  reaction  does 
occur. 

The  antipsychotic  drugs  are  capable  of  produc- 
ing drowsiness,  dizziness,  and  fatigue,  particularK' 
when  large  doses  are  given.  The  sedation  produced 
is  less  than  that  caused  by  the  barbiturates  and 
other  sedatives  and  hypnotics;  it  ma\'  l)e  therapeu- 
tically desirable  in  some  situations,  but  is  an  un- 
wanted effect  in  others. 

Because  these  drugs  potentiate  the  action  of 
other  central  nervous  system  depressants,  the\ 
should  be  used  cautioush'  in  patients  who  arc 
under  the  influence  of  alcohol  or  barbiturates,  and 
doses  of  morphine-like  analgesics  and  general  an- 
esthetics should  be  reduced.  The  antips>choti( 
drugs  are  contraindicated  in  patients  with  central 
iiervo»is  system  depression  and  in  those  who  are 
comatose,  and  they  should  be  given  cautioush  and 
in  small  doses  to  patients  with  a  history  of  con- 
vulsive disorders. 

The  antiemetic  actions  of  some  of  these  agents 
(eg,  chlorpromazine,  prochlorperazine)  mav  ob- 
scure the  cause  of  nausea  and  vomiting  in  various 
organic  disorders. 

The  antipsychotic  agents  produce  varying  de- 
grees of  autonomic  blockade;  potentially,  the  most 


serious  effects  result  from  their  adrenergic  block- 
ing action.  Although  the  action  is  dose  related, 
there  is  a  wide  variation  in  individual  suscep- 
tibilitv  to  this  effect.  Adrenergic  blockade  seems 
most  likelv  to  be  associated  v\  ith  chlorpromazine, 
promazine,  triflupromazine,  thioridazine,  and 
chlorprothixene.  Orthostatic  hypotension,  which  is 
caused  1)V  adrenergic  blockade,  occurs  most  com- 
monlv  when  the  drugs  are  '^iven  parenterally; 
consecjuentlv-,  patients  should  i)e  recumbent  at  the 
time  of  parenteral  administration  and  remain  so  for 
at  least  one  hour.  Large  oral  doses  may  produce 
orthostatic  hypotension  and  reHex  tachycardia.  If 
circulatory  collapse  occurs,  a  vasopressor  such  as 
levarterenol  [Levophed]  or  angiotensin  amide 
[Hvpertensin]  should  be  administered.  Epineph- 
rine should  never  be  given,  since  its  usi  in  a  patient 
with  partial  adrenergic  blockade  maij  result  in  a 
further  fall  in  the  blood  pressure. 

Although  tolerance  to  the  hypotensive  effect 
tends  to  develop  with  prolonged  treatment,  caution 
alwavs  is  re<iuired  when  these  drugs  are  given  to 
patients  in  whom  a  sudden  drop  in  blood  pressure 
would  be  especially  undesirable,  such  as  patients 
who  have  cardiovascidar  disease.  Antipsychotic 
agents  should  be  used  with  care  in  patients  who  are 
taking  antihvpertensive  drugs,  since  tliey  may  po- 
tentiate the  action  of  these  drugs. 

Because  the  phenothia«ines  may  induce  elec- 
trocardiographic alterations  resembling  those 
caused  bv-  ciuinidine  or  by  hypokalemia,  they 
should  be  administered  cautiously  to  patiefits  with 
heart  disease.  These  alterations  are  most  likely  to 
occur  with  mesoridazine  [Serentil]  and  thiorid- 
azine, especially  when  thev  are  administered  in 
large  doses. 

Most  of  the  antipsychotic  agents  have  a  relative- 
Iv  pronounct<d  anticholinergic  action  and  thus 
should  not  be  used  in  patients  with  a  history  of 
glaucoma  or  prostatic  hv  pertrophy.  Physicians  also 
should  be  alert  for  signs  of  flushing  and  dryness  of 
the  skin  in  patients  receiving  large  doses  of  these 
drugs  in  warm  climates,  since  h>perthermia  and 
heat  prostration  have  been  reported.  Anticholiner- 
gic effects  such  as  dryness  of  the  mouth,  blurred 
vision,  urinarv  retention,  and  constipation  also 
nia>-  occur.  La.xatives  mav  have  to  be  prescribed  to 
minimize  the  possibilitv  of  intestinal  obstruction. 

Delaved  ovulation  and  menstruation,  amenor- 
rhea with  false-positive  results  from  a  pregnancy 
test,  lactogenic  response,  and  weight  gain,  which 
generalh  are  considered  to  be  manifestations  of 
endocrine  imbalance  caused  by  depression  of 
h>pothalamic  function,  have  been  reported  occa- 
sionally. 

Skin  reactions  have  occurred  most  commonly 
with  drugs  in  the  dimethv  laminopropyl  group  and 
with  thioridazine.  Photosensitivity  may  develop. 
Most  other  dermatoses  are  readily  controlled  by 
discontinuing  the  drug,  and  it  often  is  possible  to 
resume  treatment  later  with  another  compound,  or 
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e\en  with  the  same  one,  without  recurrence  of  the 
allergic  skin  reaition.  A  rash  also  may  precede  the 
onset  of  jaundice. 

A  dark  purplish-brown  skin  pigmentation,  in- 
duced by  light,  has  been  reporteii  in  hospitalized 
ps\chiafric  patients  who  were  given  largt* amounts 
(0.5  to  1.5  g  dail>)  of  chlor)jroniazine  or  other 
plienothiazines  for  three  to  ten  years.  Ocular 
changes  (eg,  opacities  of  the  cornea  antl  lens), 
detectable  on  slit  lamp  e.vaminafion  hut  producing 
no  decrease  in  function,  also  were  observed  in 
some  of  these  patients.  Melanosis  of  internal  or- 
gans (eg,  heart,  li\  er,  kidneys)  also  has  been  report- 
ed when  large  doses  of  chlorpromazine  vvcre  given 
for  prolonged  periods.  Patients  taking  large  doses 
of  thioridazine  (greater  than  800  mg  daily)  have 
developed  pigmentar>'  retinopathy  . 

Patients  receix  ing  large  doses  of  the  phenothia- 
zines  for  a  prolonged  period  nia\  die  su<ldenly  and 
unexpectedK  .  Rcsu^s  of  postmortem  examination 
usually  have  nol  revealed  anv  specific  cause  of 
death.  Either  asphyxia  during  a  convulsive  seizure 
or  ventricular  arrhvthmia  seems  the  most  likeh 
cause  of  this  rare  phenonu'non 

Koutine  precautions  should  be  followed  when 
these  drugs  are  used  during  pregnancv  (see  the 
statement  in  the  Introduction  on  Use  ol  Drugs 
During  Pregnancy). 

Most  of  the  untoward  effects  associated  with  the 
administration  of  lithium  carbonate  [Eskalith,  Lith- 
ane, Lithonate]  can  be  controlled  b>  carefully 
monitoring  serum  levels.  Freiiuent  analysis,  es- 
pecially at  the  i)eginning  of  therapy,  should  be 
made  to  determine  accumulations  of  the  clement  in 
the  blood,  which  should  not  exceed  1.5  mE(|/Iiter 
(see  Individual  Evaluation). 

Phenothiazine  Derivatives 

Chlorpromazine  [Thorazine] 

Chlorpromazine    Hydrochloride    [Thorazine    Hv- 

drochloride] 

Prototype  of  the  phenothiazine  compounds  and 
member  of  the  dimelhv  laminopropyl  group.  Its 
sedative  property  makes  drug  cspeciallv  useful  for 
reducing  combative,  destructive  behavior  in 
acutely  agitated  psvcholic  patients  and  for  help- 
ing to  control  manifestations  of  anxiety  and  ten- 
sion in  stai)ilizcd  psvihotic  oulpalieuts  after 
hospitalization.  Chlorpromazine  also  is  used  as 
adjunct  to  psychotherapv  in  management  of  al- 
coholism. Its  value  in  treatingneuroses  and  psycho- 
•  somatic  conditions  has  not  been  as  adequately 
established.  Sedative  and  antiemetic  effect  and 
potentiating  action  with  other  central  nervous 
s>stem  depressants  have  led  to  drug's  use  in  non- 
psychiatric  clinical  situations  (eg,  as  adjunct  to  anes- 
thesia, control  of  nausea  and  vomiting).  For  dis- 
cussion of  the;se  other  uses,  see  Chapter  20, 
Adjuncts  to  Ane.tthesia,  and  Chapter  S-4,  Antiemet- 
ics. Insufficient!  data  are  available  to  evaluate 
the  timed-release  preparation. 


All  patients,  especiallv  children,  young  adults, 
and  those  receiving  larger  doses,  should  be 
closelv  observed  for  appearance  of  extrapyramidal 
symptoms.  These  reactions  can  be  controlled  by 
reducing  the  dose  and  administering  an  antipar- 
kinsonism  agent.  Other  reactions  include  drowsi- 
ness, orthostatic  hvpotension,  dryness  of  mouth, 
blurred  vision,  weight  gain,  and  photosensitivity. 
Orthostatic  hvpotension  occurs  most  commonly 
when  chlorpromazine  is  given  ;)arenterallv ;  conse- 
quently, patients  should  be  recumbent  when  drug 
is  injected  and  reinain  so  for  at  least  one  hour. 
Larger  oral  doses  niav  produce  orthostatic  hypo- 
tension and  reflex  tachycardia  If  circulatory  col- 
lapse occurs,  a  vasopressor  sut  h  as  levarterenol  or 
angiotensin  amide  should  be  administered.  Epi- 
nephrine should  never  be  given,  since  it  miiij 
cause  a  further  fall  in  blood  pressure. 

Blood  dyscrasias  (eg,  leukopenia,  granulo- 
cytopenia, agranulocytosis,  purpura,  pancy- 
topenia) have  been  observed.  Cholestatic  hepa- 
titis with  intrahepatic  obstructive  jaundice  is  most 
fre(iuently  reportetl  liver  disorder;  it  occurs  most 
commonly  two  to  four  weeks  after  beginning  treat- 
ment, but  occasionally  mav'  develop  after  drug  has 
been  discontinued.  If  such  signs  as  sore  throat, 
fever,  and  weakness  appear,  chlorpromazine 
should  be  discontinued  and  white  blood  cell 
and  dillerential  ccmnts  should  be  made.  Similar- 
ly, if  bilirubinuria  and  icterus  are  detected,  drug 
should  be  discontinued  and  liver  function  tests 
should  be  made.  ^ 

Chlorpromazine  potentiates  action  of  other  cen- 
tral nervous  system  depressants;  thus,  it  should  be 
used  cautiously  in  patients  who  are  under  the 
influence  of  alcohol  or  barbiturates,  and  doses  of 
morphine-like  analgesics  and  general  anesthetics 
should  be  reduced.  It  also  should  be  given  cau- 
tiouslv^to  those  with  convulsive  disorders,  cardio- 
vascular disease,  and  in  those  receiving  anti- 
hvperlensives.  Cemlraindicated  in  patients  with 
central  nervous  system  depression,  glaucoma, 
prostatic  hypertrophv ,  and  in  those  who  arc  coma- 
tose. 

Its  antiemetic  action  may  obscure  cause  of  nau- 
sea and  vomiting  in  various  organic  disorders. 

A  dark  purplish-brown  pigmentation,  induced 
bv'  light,  has  been  reported  in  hospitalized  psv  chiat- 
ric  patients  who  were  given  large  amounts  (0.5  to 
1.5  g  daily)  of  chlorpromazine  or  other  phenothia- 
zines  for  three  to  ten  vears.  Ocular  changes  (eg, 
opacities  of  cornea  and  lens)  also  vv  ere  observed  in 
some  of  these  patients.  Melanosis  of  internal  or- 
gans (eg,  heart,  liver,  kidne>s)  has  occurred  when 
large  doses  were  giv  en  for  prolonged  periods. 

See  Introductorv  Statement  for  additional  infor- 
mation on  adverse  reactions  and  precautions. 

Usual  Dosagk.— 

Chlorpromazine: 

Rectal:  Adults.  100  mg  every  six  to  eight  hours. 

Chlorpromazine  Hydrochloride: 
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Intramuscular,  Intravenous.  Oral:  Adults,  30  mg 
to  1  K  dail>'  in  divided  doses. 

Oral:  Children.  2  ing/kg  of  hody  weiL'hl  daih 
divided  into  four  to  six  doses. 

Preparations.— 

Thorazine  (Smith  Kline  &  French).  Rc<f<al:  Sup- 
positories 25  and  100  nig. 

Thorazine  H>drochloride  (Smith  Kline  & 
French). 

lixiection:  Solution  25  mg/ml  in  1,  2,  and  10  ml 
-••ntainers. 

Oral:  Capsules  (timed-release)  30,  75,  150,  200, 
a:.<l  300  mg;  liquid  (concentrate)  30  mg/ml;  syrup 
1(1  nig,'5  ml;  tablets  10,  25,  50,  100,  and  200  mg. 

Arctuphenazine  Maleate  [Tindal] 

Member  of  pipirazine  group  of  phenothiazine 
'lirixatives.  It  is  used  most  \videi\  in  management 
"f  paticuts  with  chronic  brain  syndrome  and  severe 
neurotic  conditions  tn  which  agitation,  anxiety, 
mill  tension  predominate.  Howe\er,  these  are  not 
llir  lliorapentic  indications  for  which  the  pheno- 
llii:>7iius  are  helpful.  Doses  largerthan  those  nsual- 
b  recommended  by  manufacturer  have  been  used 
to  'rial  psychotic  patients. 

Drowsiness,  lethargy,  weakness,  fatigue,  and 
ni.iior  retardation  occur  frequentK  .  Other  reactions 
111  (ill  occasionalh  include  facial  pallor,  \ertigo, 
^Miiiipc,  dryness  of  mouth,  urinarx  incontinence, 
pnipluTal  edema,  hypotension,  blurred  vision, 
lailiMardia,  allergic  skin  reactions,  and  pruritus. 
1  aiuer  doses  ha\e  caused  extrap\ ramidal  s>mp- 
'"iiis  and  other  reactions  connnonh  associated 
vMih  the  administration  of  phenothiazines.  Leuko- 
IH  ma.  aplastic  anemia,  and  agranulocx  tosis  have 
oei  iirr<'d  infre(tiienlly.  See  Infroductor>-  Statement 
ami  monograph  in  New  Drugs  section  for  ad- 
ililloiial  information  on  adverse  reactions  and  pre- 
eanlmiis  and  discussion  on  use  of  acetophenazine 
with  oilier  drugs. 

I  NUAL  Dosage.— Ora/.-  Adults,  40  to  SO  mg 
liiilv.  Childrrn,  0.8  to  1.6  mg/kg  of  body  weight 
il.ub  <li\  ided  into  three  doses.  Maximal  dose  is  80 
nir.diiK. 

I'KKI'AHATIONS.— Tindal  (Schering).  Oral:  Tab- 
I.  Is  20  mg. 

Hiitaperu/ine  Maleate  [Repoise  Maleate] 

.Miiiilier  of  the  piperazine  group  of  phenothi- 
ii/iiic  derivatives.  Useful  in  treatment  of  acute  and 
•  liriiiiic  schizophrenia,  especialh  in  withdrawn 
jMlieiils  and  in  those  with  hallucinations  or  delu- 
M'lfis  Drug's  effectiveness  in  comparison  with 
■>ilnT  phenothiazines  has  not  been  established,  and 
•I  lias  not  been  shown  to  offer  any  advantages  o\er 
I:  l.ilcd  compounds. 

Kxtrapyramidal  symptoms  and  drowsiness  are 
r..ns«  common  adverse  effects.  Untoward  effects 
'i.ilr,|  occasionally  include  fatigue,  dizziness,  in- 
k'ltiiiiia,  anxiety,  nervousness,  psychic  depression, 
.iFilahon,  blurred  vision,  headache,  excessive  per- 


spiration, nausea,  \omiling,  orthostatic  hypoten- 
sion, ilr\ness  of  mouth,  and  constipation.  See  In- 
troductory Statement  and  monograph  in  New 
Drugs  section  for  adilitional  infomiation  on  ad- 
xcr^c  re.ioJions  and  precautions  and  discussion  on 
use  of  butapera/ne  u  ith  other  drugs. 

Usual  DoixCE.— Oral:  Adults.  initalK.  15 to 30 
m<:  daiK  ;  this  nia>  be  increased  gradually  to  max- 
imal dose  of  100  nig.  Children  under  12  years,  not 
recommended  because  a  dosage  has  not  been  es- 
tablished. 

Preparations. — Repoise  Maleate  (Robins). 
Oral:  Tablets  5,  10,  and  25  mg  (expressed  in  terms 
of  the  base). 

Carphenazine  Maleate  [Proketazine] 

Piperazine-t\pc  phenothiazine  compound  with 
spectrum  of  activity  similar  to  that  of  other 
members  of  this  subgroup  (eg,  perphenazine, 
trifluoperazine,  fluphenazine),  but  it  has  shorter 
duration  of  action.  Drug  is  useful  in  treating  hos- 
pitalized patients  with  chronic  or  acute  schizo- 
phrenia; since  it  also  exerts  a  mild  stimulating  effect, 
drug  max  be  of  particular  \alue  in  the  apathetic, 
withdrawn  schizophrenic  patient. 

Most  frequent  untoward  reactions  are  drowsi- 
ness and  extrapyramidal  symptoms.  Other  reac- 
tions occasionalh  observed  include  weakness, 
faintness,  dizziness,  Tiypotension,  agitation,  edema 
or  puffiness  of  the  e\  es,  rash,  nausea,  and  vomiting. 
See  Introductorx  Statement  and  monograph  in 
New  Drugs  section  for  additional  information  on 
adverse  reactions  and  precautions  and  discussion 
on  use  of  carphenazine  with  other  drugs. 

Usual  Dosage.— Oral:  Adults,  25  to  400  mg 
dail>'.  Initial  doses  should  be  small  and  gradualh 
increased  to  optimal  amounts  at  7-  to  14-day  inter- 
vals. Children,  not  recommended. 

Prep.'\'r.\TIONS. — Proketazine  (Wyeth).  Oral: 
Liquid  (concentrate)  50  mg/ml;  tablets  12.5,  25, 
and  50  mg. 

Fluphenazine  Enanthate  [Prolixin  Enanthate] 
Fluphenazine  Hydrochloride  [Pennitil,  Prolixin] 

Piperazine-type  compound.  Most  potent  pheno- 
thiazine compound  on  a  weight  basis;  it  does  not, 
however,  have  any  significant  advantage  over  other 
compounds  of  this  class  that  also  may  be  used  in 
management  of  acute  and  chronic  schizophrenia, 
the  manic  phase  of  manic-depressive  psxchosis, 
and  involutional,  senile,  and  toxic  psychoses.  Drug 
may  be  of  particular  value  in  the  apathetic,  with- 
drawn patient.  Also  used  to  control  nausea  and 
vomiting  (see  Chapter  84^  Antiemetics).  It  is  not 
useful  in  treating  the  neurotic  patient. 

Following  intramuscular  or  subcutaneous  ad- 
ministration, enanthate  salt  has  average  duration  of 
action  of  two  weeks.  Therefore,  it  is  useful  in  those 
patients  who  refuse  to  take  the  oral  preparation. 
Insufficient  data  are  available  to  evaluate  the 
timed-release  preparation. 
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IncidfM  c  of  e\trap\  ramicial  complication.'y  hs 
high  when  large  doses  are  used.  Thus,  pallPiits, 
espetiall)  thildren  and  tliose  witli  history  or  con- 
vulsive disorders,  should  he  closc!\  ol  served  for 
appearance  of  these  reactions,  which  may  be  al- 
leviated h\  reduction  in  dose  and  ac^^ministration  of 
an  antiparkinsonism  agent.  Sedali\e  effects  and 
those  that  occur  as  result  of  autonomic  blockade 
occur  less  frccjuently  with  fhiphenazine  than  with 
dinieth\  laminoprop)  1  (ompoiuuls  (eg,  chlor- 
promaziuc,  [iromazine)  or  piperid>l  compounds 
(eg,  thioridazine,  mesoridazine).  However,  drowsi- 
ness, blurre<l  vision,  dr\  ncss  of  month,  and  urinar\ 
retention  ha\e  been  reported  occasionalh'.  Blood 
and  li\er  disorders  (transient  lenkopenia  and  jaim- 
dice)  have  occurred  onl\'  rarely.  Its  antiemetic 
action  ma\  obscure  the  cause  of  nausea  and  vomit- 
ing in  various  organic  disorders.  Sec  Introdiictor\' 
Statement  for  additional  information  on  adverse 
reactions  and  precautions  and  discussion  on  use  of 
flnphenazine  with  other  drugs. 

Usual  Dos.^ge.— 

Flnphenazine  Enanthate: 

Intramuscular,  Siihcutaneotis:  Adults.  25  mg 
every  two  weeks. 

Flnphenazine  Hydrochloride: 

Intramuscular,  Oral:  Adults,  initially,  2.5  to  10 
mg  dail>'.  May  be  increased  graduallv  to  20  mg 
daily  in  hospitalized  patients.  Larger  doses  should 
be  nscd  with  caution.  For  maintenance,  1.5  to  5 
mg.  ElderK  patients  ma>  recinire  only  one-half 
amounts  suggested  for  other  adidts.  Children  ra.re\\ 
should  receiv  e  dailx  doses  in  excess  of  2  mg. 

PrEP.'\R,\TIONS. — 

Fluphenazine  Enanthate: 

Prolixin  F.nanthate  (Scjuibb).  Injection:  Suspen- 
sion (in  oil)  25  mg/ml  in  5  ml  containers. 

Flnphenazine  Hydrochloride: 

Permitil  (Schering).  Oral:  Li<iuid  (concentrate)  5 
rng/ml;  tablets  0.25,  1,  2.5.  5.  and  10  mg;  tablets 
(timed-release)  1  mg. 

Prolixin  (S(inibb). 

Injection:  Solution  2.5  mg/ml  in  10  ml  con- 
tainers. 

Oral:  Elixir  2.5  mg/5  ml;  tablets  1,  2.5,  and  5  mg. 

Mesoridazine  [Serentil] 

Piperid\l-t\pe  phenolhiazine  that  is  useful  in 
treatment  of  acute  and  chronic  schizophrenia.  Also 
may  be  potcntialK  useful  in  alle\  iating  the  adverse 
behavioral  manifestations  that  ma\  be  associated 
with  mental  retardation,  and  as  adjunct  in  treat- 
ment of  alcoholism.  However,  there  is  no  evidence 
that  it  is  unicjue  among  the  phenothiazines  in  these 
potential  attributes. 

Drowsiness  and  orthostatic  hypotension  are 
most  common  adverse  reactions.  Dizziness,  weak- 
ness, dr>  ness  of  mouth,  and  extrapyramidal  svmp- 
toms  (eg,  restlessness,  akathisia,  dystonia,  tremor, 
muscular  rigiditv )  occur  occasionally.  Fteactions 
that    have   been   reported   rarely   include   blurred 


vision,  ataxia,  tach>cardia,  nausea,  vomiting, 
slurred  speech,  nasal  congesfii  u,  constipation, 
edema,  pruritus,  rash,  photosensitivity  reactions, 
inhibition  of  ejaculation,  lactation,  transient 
agranulocytosis,  and  elevation  in  serum  glutamic 
oxaloacetic  transaminase  level.  Electrocardio- 
gr;iphic  alterations  resembling  those  caused  hv 
((uinidine  and  bv  hypokalemia  also  have  been 
associated  with  its  use. 

IJecause  of  occurrence  of  orthostatic  hypoten- 
sion, edem;i,  and  electro  ardiographic  alterations, 
mesoridazine  should  be  used  cautiously  in  patients 
with  cardiac  decompensal  ion,  congestive  heart  fail- 
ure, or  cerebrovascular  disorders. 

See  Introductory  Statement  and  monograph  in 
New  Drugs  section  for  additional  information  on 
adverse  reacticnis  and  precautions  and  discussion 
on  use  of  mesoridazine  with  other  drugs. 

Usual  Dosace.— 

Intramuscular:  Adults  and  children  over  six 
years.  25  to  200  mg  dailv  in  divided  doses. 

Oral:  Ad:dts  and  children  over  six  years,  50  to 
400  mg  dailv  in  div  ided  doses.  It  is  not  desirable  to 
exceed  dosage  of  200  mg  dailv  during  initial  phase 
of  treatment,  since  adverse  reactions  generally  oc- 
cur ill  patients  who  receive  relativelv  large  doses 
earlv  in  treatment. 

Prepar.vtio.ns. — Serei  lil  (Sandoz). 

Injection:  Stilutiou  25  mg/ml  in  1  ml  containers. 

Oral:  Tablets  10,  25,  5(1,  and  100  mg. 

Perphenazine  [Trilafon] 

Phenotli  aziiie  compound  of  the  piperazine  sub- 
group that  is  useful  in  treatment  of  acute  and 
chronic  schizophrenia;  the  manic  phase  of  manic- 
depressive  psychosis;  and  involutional,  senile,  and 
toxic  psv  choses.  Drug  mav  be  of  particular  value  in 
the  apathetic,  withtlrawu  patient.  It  also  is  effec- 
tive in  controlling  nausea  and  vomiting  (see  Chap- 
ter 84,  .Antiemetics).  Insufficient  data  are  available 
to  evaluate  the  timed-release  preparation. 

Blurred  or  double  vision,  nasal  congesticui,  dry- 
ness of  mouth,  increased  saliv  ation.  headache,  and 
drowsiness  have  been  associated  with  its  use.  Pa- 
tients, especiallv  children  and  those  v.ith  history  of 
tonvulsive  disortlers,  should  be  doselv'  observed 
for  development  of  extrapv  ramidal  reactions, 
which  mav  be  controlled  bv  reduction  in  dose  and 
atlministration  of  an  antiparkinsonism  agent.  In- 
i  idence  of  leukopenia  and  jaundice  appeals  to  he 
low.  Its  antiemetic  action  mav  obscure  the  c.uiscof 
nausea  and  vomiting  in  x'arious  organic  disorders. 
See  Introductorv  Statement  for  additional  infor- 
mation on  adveise  reactions  and  precautions  and 
discussion  on  nseol  perphenazine  with  other  drugs. 

Usual  Dosage. — 

Intramuscular:  Adults,  for  rapid  control  of  acute 
psv  chotic  conditions,  5  mg.  May  be  repeated  every 
si.x  hours,  but  oral  therapv  should  be  substituted  as 
soon  as  possible.  Children,  dosage  has  not  been 
determined. 
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Oral  \ilull\.  Ih  III  f)4  m^  dail\  in  two  to  four 
diiMv  (  liildirn  I  Ic  a  ijcdrs.  for  heliax  ioral  tlisor- 
tlur*.  I  iiii;  'i.iil>  dix  idtd  into  throe  doses;  6  to  12 
>wirA.  ()  iiin  (laiU  di\  ided  into  tliree  doses;  over  12 
ffuurs  ()  til  12  111(1  dail>  di\  ided  into  three  doses. 
,  Fhi  rMiMIONS  — Irilafovi  (Sehering).  » 

hfi  tlii'ii:  Solution  5  nit;/iiil  in  1  and  10  ml 
linil.iiiicis 

Oral:  l.i(|iiiil  (eon<entrate)  16  nig/5  ml;  syrup  2 
mil''  ml.  i.ihlets  2,  -1  H,  and  16  mfi;  tablets  (tinied- 
reU'.iM')  s  111);. 

FipffHC'i'tii/.inc  [Oiiide] 

Wri'iioll.M/ine  that  may  be  useful  in  the  nianage- 
mciil  ot  .!( lite  and  clironie  schizophrenia. 

DiinNsiiicss,  dizziness,  weakness,  orthostatic 
Itypoti-iisHiii,  s\  iKoiie,  and  cxtrapxramidal  reac- 
ll«in>  irt  most  common  adverse  reactions.  Eupho- 
riB,  111  ad;ii  lie,  nausea,  xoniiting,  bradycardia,  and 
tliodl'fs  ill  libido  ha\e  been  rijaaorted  occasionally. 
I)i>ii>  ss  (if  month,  nasal  stuffiness,  galactorrhea, 
ameiiMirluM,  leukopenia,  thrombocytopenia,  uri- 
ntux  rctenlion,  pedal  edema,  convulsions,  and 
iniindiic  111  cur  rareb  .  See  Introductory  Statement 
and  nionot;raph  in  New  Drugs  section  for  infor- 
malioii  on  preiantions  and  discussion  on  use  of 
pIpiT^i.  cti/ine  \\  ith  other  drugs. 

ll.M  \i  Do.SACE. —  Oral:  Adults,  initially,  20  to 
40  ni;;  (!  iK  in  divided  doses.  For  maintenance 
•hl'riipx.  >!])  to  160  nig  dail\  in  divided  doses  has 
b<!i'ii  s:ili  l:u  torily  tolerated  b\  many  patients.  Not 
r<conpiiiiiiiic<l  in  children  under  12  years,  since 
•jfe  1  iiiiclilions  for  its  use  ha\e  not  been  esfab- 
iHbc.l 

I*HH'AH,M10NS.— Onide  (Dow).  Oro/; Tablets  10 
ind  2')  ing 

Pioclilorperazine  [Compazine] 

Frorlilorpera^inc    Edisylate    [Compazine    Edis\- 

Proclilurperurine  Maleate  [Compazine  Maleate] 

I'liiiKitliKi/.ine  of  the  pipcrazine  subgroup  that  is 
Okcfiil  ill  treating  acute  and  chronic  schizojihrenia, 
flw  ni;iiii(  piiase  of  the  manic-depressi\e  ps>clio- 
■>\%,  and  iiiMihitional,  senile,  and  toxic  ps\choses. 
Bccuiisc  of  its  stimulating  action,  drug  ma\  be 
ii«rfiil  in  some  patients  with  psychomotor  retar- 
drtlioii  m.irked  by  apathy  and  withdrawal.  Drug 
|J»0  iiMil  to  control  nausea  and  vomiting  (see 
(Ihaplcr  SI,  Antiemetics).  Insufficient  data  are 
tvuilalilc  In  evaluate  the  timed-release  preparation. 
Frei|-4eiii|i,  causes  e.vtrap\raiTiidal  s\iiiptoms. 
Hntii'iils.  cspec  ially  children  and  those  with  histor\ 
fit  ctiiuuKne  disorders,  should  be  closcK  ob- 
%«ved  fur  ilcvelopmeut  of  extrapyramidal  reac- 
tioijn,  wliich  may  be  controlled  by  reduction  in 
iJoM-  and  administration  of  antiparkinsonism 
agent.  Drowsiness,  hypotension,  tachycardia,  dr\- 
B<!»!l  (if  iniiiith,  rash,  dizziness,  \ertigo,  and  nasal 
rt>nni'sii<iii  (Kcur  relatively  infrequent!) .  Jaundice 
ilid  leukopenia  have  been  reported  only  rareK  .  Its 


antiemetic  action  ma>  obscure  cause  of  nausea  and 
vomiting  in  various  organic  disorders.  See  In- 
troductorv  Statement  for  additional  information  on 
adverse  reactions  and  precautious  and  discussion 
on  use  of  prochlorperazine  with  other  drugs. 

Usual  Dosage. — 

Intramuscular.  Intravenous:  (edisylate)  Adults, 
to  control  acutelv  disturbed  psycliotic  patients,  10 
to  20  nig  at  intervals  of  one  to  six  hours.  For 
maintenance,  5  to  10  mg  everv  three  to  four  hours. 
Children  (intramuscular),  for  behavioral  disorders, 
0.2  mg/kg  of  bodv  weight  dailv'  divided  into  three 
or  four  doses. 

Oral:  (edisylate,  maleate)  Adults,  for  hos- 
pitalized psvchotic  patients,  initially,  30  to  40  mg 
dailv  in  divided  amounts;  this  dosage  giaduall>' 
increased  to  75  to  150  nig  daily.  To  control  moder- 
ate emotional  disturbance  and  nausea  and  vomit- 
ing, 15  to  40  mg  daily.  Children,  for  behavioral 
di.sorders,  0.4  mg/kg  of  bodv  weight  daily  divided 
into  three  or  four  doses. 

Rectal:  (base)  Adults,  25  mg  twice  daily.  Chil- 
dren, for  beha\ioral  disorders,  0.4  mg/kg  of  body 
weight  daily  divided  into  three  or  four  doses. 

Preparations. — 

Compazine  (Smith  Kline  &  French).  Rectal: 
Suppositories  2.5,  5,  and  25  mg. 

Compazine  Edisylate  (Smith  Kline  &  French). 

Injection:  Solution  5  lug/nd  in  2  and  10  ml 
containers. 

Oral:  Licpiid  (concentrate)  10  mg/ml;  syrup  5 
mg/5  ml.  y 

Compazine  Maleate  (Smith  Kline  &  French). 
Oral:  Capsules  (timed-release)  10,  15,  30,  and  75 
mg;  tablets  5,  10,  and  25  mg. 

Promazine  Hydrochloride  [Sparine] 

Diinethv  laniinoprop\l-tvpe  phenothiazine  com- 
pound. Has  not.  been  found  to  be  significantly 
etfectixe  in  reducing  coiiibati\e,  destructive  behav- 
ior in  acutelx  agitated  ps\  cliotic  patients.  Drug  also 
is  used  to  control  nausea  and  \oniiting  (see  Chap- 
ter 84,  Antiemetics),  but  high  incidence  of  un- 
toward effects  must  be  considered  when  this 
phenothiazine  is  used. 

Adverse  reactions  similar  to  those  described  for 
other  drugs  in  this  class,  including  extrapvramidal 
symptoms.  Signs  of  centr;d  depression  and  auto- 
nomic blockade  occur  frequently.  Jaundice  and 
leukopenia  have  been  reported  after  its  use.  Special 
caution  is  required  when  drug  is  administered 
parenterally,  either  alone  or  to  patients  under  the 
influence  of  alcohol,  barbiturates,  and  other  de- 
pressants, since  severe  hvpotensive  reactions  and 
coma  ma\'  occur.  Its  antiemetic  action  mav  obscure 
cause  of  nausea  and  vomiting  in  various  organic 
disorders.  See  Introductor\  Statement  for  addi- 
tional informati(ui  on  adverse  reactions  and  pre- 
cautions and  discussion  on  use  of  promazine 
with  other  drugs. 

Usual  Dosage. — Intramuscular,  Intravenous, 
Oral:  Adults.  25  to  300  mg  dailv  in  divided  doses. 
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Maximal  close  is  1  g  cLiih.  When  cliiiu  is  used 
iutraveiiousK  ,  i oiieenlratioii  slioiild  luit  exceed  25 
nig/nil.  Children,  dosage  is  rediucd  (see  table,  hack 
cover). 

Preparations. — Sparine  (W\eth). 

Injection:  Solution  25  and  50  nig/ml  iivl,  2,  and 
10  ml  containers. 

Oral:  Liquid  (concentrate)  30  and  100  ing/ml; 
syrup  10  mg/5  ml;  tablets  10,  25,  50,  100.  and  200 
mg. 

Tliiopropazate  H\drochloride  [Hartal] 

Phenothiazine  )f  piperazine  subgroup  that  is 
used  principallx  in  management  of  acute  and 
chronic  psychoses  marked  b\  agitation  and 
aggression. 

Extrapyramidal  s\mptoms  ociur  frefjuenlK  .  Pa- 
tients, especially  eliildren  and  tiiose  with  histor\-  of 
convulsive  disorders,  should  be  closelx'  obser\ed 
for  development  of  ^trap\  ramidal  reactions;  these 
may  be  controlled  by  reduction  in  dose  and  ad- 
ministration of  an  antiparkinsonism  agent  Drows- 
iness, hypotension,  tach\cardia,  dr\  ness  oi  mouth, 
rash,  dizziness,  \  ertigo,  and  nasal  congestion  occur 
relatively  infrequentK .  Leukopenia  has  occurred 
inily  rarely.  Sec  lntroductor>  Statement  for  ad- 
ditional informatiim  on  adverse  reactions  and  pre- 
cautions and  discussion  on  use  of  tliiopropazate 
v\  ith  other  drugs. 

Usual  Dosage.— Or«/;  Adults.  .30  to  lOO  mg 
daily  divided  into  three  doses.  Children,  dosage  is 
leduced  (see  table,  back  cover). 

Preparations.— Dartal  (Searle).  Oro/.- Tablets  5 
and  10  mg. 

Thioridazine  Hydrochloride  [Mellaril] 

Central  sedativ  c  and  behavioral  etlects  produced 
i)y  thioridazine,  ,i  pipericK  l-type  phcnothia/ine 
I  ompound,  are  similar  to  those  of  chlorpromaziue. 
I  hioridazine  is  useful  in  treating  acute  and  chronic 
schizophrenia,  the  manic  phase  of  manic- 
depressive  psychosis,  and  involutional,  senile,  and 
toxic  psychoses. 

Thioridazine  appears  to  produce  different  ad- 
verse effects  than  do  drug.s  in  the  other  t\\  o  major 
phenothiazine  subgroups.  Extrap\  ramidal  reac- 
tions occur  rarelv  compared  with  incidence  after 
use  of  equally  eHecti\e  doses  of  other  plicnofhia- 
zines.  Pronounced  sedation  and  letharg>'  seem  to 
be  associated  less  frequently  with  thioridazine 
than  with  dimetln  laminoprop\'l-t\pe  phenothia- 
zines  (eg,  chlorpromaziue).  Howe\er,  when  large 
doses  of  thioridazine  are  given,  these  effects  and 
s\mptoms  of  autonomic  blockade  (eg,  dr.\  ness  of 
mouth,  orthostatic  hypotension,  delaxed  ejacula- 
tion) do  occur  in  some  patients.  Other  reactions 
include  stimulation  of  lactation,  gastric  irritation, 
skin  eruptions,  and  nasal  stuffiness.  .Agran- 
ulocytosis has  been  reported,  but  jaundice  has  not 
yet  been  associated  with  its  use. 

A  potentially  serious  reaction  that  may  occur  is 
toxic  retinitis.  Patients  receiving  more  than  recom- 


mended dose  have  developed  pigmentary  retiuo- 
path\ ;  others  recei\ing  smaller  daiU  doses  also 
have  experienced  \  isual  impairment,  but  no  detc  ct- 
able  retinal  changes  occurred.  Therefore  .-patients 
should  be  closeh  c)bser\  ed  to  detect  development 
of  pigment  deposits  and  signs  of  diminished  visual 
acuit\,  impaired  night  \  ision,  and  brownish  dis- 
coloration of  objects  viewed.  .Vlthough  this  con- 
dition may  be  reversible,  use  of  some  other  pheno- 
thiazine is  preferred  if  long-term  treatment  would 
require  doses  in  excess  of  800  mg  dailx . 

Electrocardiographic  alterations,  including  pro- 
longation of  the  Q-T  interval  and  lowering  and 
inversion  of  the  T-wave,  have  been  associated  with 
administration  of  large  doses  of  this  drug.  There- 
fore, caution  should  be  exerci>-ed  in  its  adminis- 
tration, especialK  to  patients  w  ith  suspected  heart 
disease.  See  Introductorv  Statenjent  for  additional 
information  on  adverse  reactions  and  precautions 
and  discussion  on  use  of  thioridazine  with  other 
clrugs. 

Usual  Dosage. —  Oral:  .Adults,  for  severe  ps\  - 
choses,  300  mg  initialh  .  Dose  nia\  be  increased  to 
as  much  as  800  mg  daily  in  hospitalized  patients. 
For  milder  cmolicuial  disturbances,  initially,  30  to 
7.5  mg  clail> ;  for  niaintcnance,  up  to  100  mg  dail\ . 
Children,  1  mg/kg  of  bocl>  weight  daily  divided 
into  three  or  four  doses. 

Preparations. -:^Mellaril  (Sandoz).  Oral:  Liq- 
uid (concentrate)  30  mg/i.il;  tablets  10,  25,  50,  100, 
150,  and  200  mg. 

Trifluoperazine  Hydrochloride  [Stelazine] 

Plienothiazine  cleri\ali\e  of  piperazine  subgroup 
used  principalU  to  ccuitrol  acute  and  chronic  psy- 
choses marked  by  ps\  chomotor  hyperactivity.  Also 
ma\  help  stimulate  sonic  schizophrenic  patients 
with  .s.yniptoms  of  ps>  chomotor  retardation  (eg, 
ap,ith\-,  withdrawal).  Its  value  in  treating  neuroses 
and  psNchosomatic  conditions  has  not  been  .is 
adecjuateh  established. 

Drowsiness  is  most  common  minor  untowaid 
effect.  Hspotension,  blurred  vision,  and  other 
manifestations  of  autonomic  blockade  appear  to  be 
less  troublesome  with  trifluoperazine  than  wi'h 
drugs  in  other  phenothiazine  subclasses.  Skin  erup- 
tions, lactation,  and  excessive  lacrimation  reported 
occasioiiall>',  and  jaundice,  allergic  purpura,  and 
agranuloc>  tosis  rarel\ .  Extrapx  ramidal  symptoms 
occur  much  more  frecjuenth  \\  ith  trifluoperazine 
than  with  dimelhylaminopropyl-t\  pe  phenoti  i- 
azines.  Children  appear  to  be  unusually  suscep- 
tible to  dvstonic  effects;  these  reactions  may  be 
controlled  by  reduction  in  dose  and  use  of  an 
antiparkinsonism  agent.  Patients,  especially  chil- 
dren and  those  with  history  of  con\  ulsi\e  dis- 
orders, should  be  closely  observed  for  the 
appearance  of  extrapyramidal  reactions.  See  In- 
troductory Statement  for  additional  information  on 
adverse  reactions  and  precautions  and  discussion 
on  use  of  trifluoperazine  with  other  drugs. 
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I'KIAI     DOSAC.K. — 

Intraniiisculdr:  Adiiltft,  1  to  2  nij;  acliiiiiiistered 
no  tiiorc  lr<'c|nciitl\'  than  every  four  hours  to  a\okI 
1  (iiiiiihitivf  cHti  ts. 

Oiiil:  Adults.  uiitialK ,  1  rug  twice  daih  to  cou- 
Inil  iinxictii;  nia\  he  increased  gradualh  to  opfiuial 
IfM-ls.  usually  no  nu)re  than  4  nig  daih.  Optimal 
loM  for  most  adults  with  psijchoses  is  15  to  20  mg 
liiih  hnl  some  a<lulls  ma\  re<iuire  as  much  as  40 
Mii;  I'liildivn  (i  la  12  years,  1  nig  once  or  twice 
'hul  ill  liospilali/ed  psychotic  patients.  Ma\'  be 
iiirnMM(l  if  iioicssarv .  hut  caution  should  he  exer- 
.  istil  «  Ikii  larger  doses  are  given. 

I'KKi'Mi  \TIo.\s. — Slelazine  (Smith  Kline  6; 
Fr.'iirhi. 

Initiliim:  Soliiticui  2  iiig/ml  in  10  ml  containers. 

On//.  I.i<iuid  ((ouccntrate  )  10  nig/ml;  lahlels  1, 
;.  ").  ;.nd  10  mil. 

Trifliipri>mazine  Hydrochloride  [Vesprin] 

I'licniilhiazinc  dcrj\ati\e  of  diiTieth>  lamino- 
|)rii|nl  subgroup.  L  seful  in  treating  acute  and 
1  lirmiic  schizophrenia;  the  manic  phase  of  nianic- 
ileprcssivc  ps>(  hosis,  and  involutional,  senile,  and 
iii\ic  psxihosts.  .\ls(i  used  to  control  nausea  and 
•  oiiiiling  (see  (Miai)tcr  84,  Antiemetics). 

Musi  common  ad\  crse  effects  are  extrapyramidal 
sMiipliiins.  I'aticnts,  ispecially  chiklren.  should  be 
(l<i>^<,ly  iihserved  for  their  appearance.  These  reac- 
liuns  i-.tn  lie  controlled  b\  reducing  the  dose  and 
iiliiuiiislcritig  an  aiitiparkinsonism  agent.  Other 
ir.uiiiiiis  include  drowsiness,  orthostatic  h>poten- 
Moii.  dryness  of  mouth,  blurred  \  ision,  weight 
;;iuii,  and  ph(iloseusilj\  it\ .  Blood  and  li\er  tlisor- 
(Irrs  appear  to  be  esp'cialU'  rare.  Orug's  antiemetic 
.(((ion  ipiav  obscure  i  ause  of  nausea  and  xomitiug 
ui  vanoMS  organic  disorders.  See  Introdui  tor\ 
SlaleiiH'nt  for  additional  information  on  aiKerse 
i':i(tioiis  and  precautions  and  discussion  on 
Mc  1)1  triliuproniazinc  with  other  drugs. 

I'M  Al.  I)OS\(:f.— 

Intniiiiiiscuhir:    Adults,    for    hospitalized    psy- 
jlidiii    patients,   fit)   to    150   mg  dail> .    Children. 
'«.!    psNchuitric    patients,    0.2    to    0.25    mg/kg    of 
I  nl\  weight  dailv. 
I  Oriil:  Sdulli.  for  hospitalized  psychotic  patients, 

iiil  In  MO  mg  dail\ ;  for  elderK  psychotic  patients, 
■I'lalK.  10  mg  two  or  three  times  dail\.  In  less 
Mons  einotioiial  disorders,  10  to  25  mg  twice 
lib.  Childnn.  for  psychiatric  disorders,  10  mg 
t>.i.  'ir  ihree  times  daily. 
^  I'HKI' \RATION.s. — \esprin  (Squibb). 

/n;r»7i«n.- Solution  10  mg/ml  in  It)  ml  containers 
.111.1  2(1  ing/ml  ill  1  nil  containers. 

Vrid.  Suspension  .50  mg/5  ml;  tablets  10,  25,  and 
■*)  iiig. 

Thioxanthene  Derivatives 

(!hli>rpr(ilhixene  [Taractan] 

Thliixanthene  derivative  whose  chemical  struc- 
liiir  and  pharmacologic  actions  are  very  similar 


to  those  of  chlorpromazine  and  other  di- 
nietln  lauiinopropyl-t\pe  phenothiazine  com- 
pounds. b~ltective  in  treatment  of  acute  and  chronic 
schizophrenia  and  in  other  ps\  chotic  conditions  in 
which  agitation,  anxiet\ ,  and  tension  predominate. 
Also  is  useful  in  treating  nausea  and  vomiting. 

Drowsiness,  letharg\ ,  dryness  of  mouth,  ortho- 
static li\  potension,  tacliNcardia,  and  dizziness  oc-- 
cur  frc(|ueiitly.  Edema,  coiistipatioi,  anuria,  con- 
\ulsions,  nervousness,  s\  ncope,  insomnia,  nasal 
congestion,  rash,  disturbances  of  accommodation, 
and  increase  in  appetite  with  weight  gain  also 
occur.  (;raniiloc\topeuia  and  neutropenia  are  rare. 
PoK  neuritis  and  ulnar  neuritis  ha\e  occurred  rare- 
ly in  patients  who  received  large  doses.  Ex- 
trap>rainidal  s\mptoms  occur  less  frecpiently  than 
with  most  of  the  phenolhiazines.  Antiemetic  action 
ma\  obscure  cause  of  nausea  ai  d  vomiting  in 
\arious  organic  disorders.  See  Intioductory  State- 
ment and  monograph  in  New  Drugs  section  for 
additional  infonnalion  on  adverse  reactions  and 
precautions  and  discussion  on  use  of  chlor- 
prothixene  with  other  drugs. 

Usual  Dosage.— 

Intramuscular:  Adults,  for  treatment  of  nausea 
and  xomiling,  12.5  to  25  mg;  for  acutely  agitated 
patients,  75  to  200  mg  daih.  Children,  dosage  is 
reduced  (see  table,  back  co\  er). 

Oral:  Adults.  30  to-  600  mg  daily.  Children, 
dosage  is  reduced  (see  table,  back  cover).* 

Preparations. — Taractan  (Roche). 

Injection:  Solution  12.5  nig/nil  in  2  ml  con- 
tainers. 

Oral:  Licpiid  (coiu  entrate)  100  nig/5  ml;  tablets 
10,  25,  50,  and  100  mg 

Thiothixene  [Navanc] 

TJiiiixanthene  derivative  useful  in  treatment  of 
hospilali/ed  patients  with  chronic  schizophrenia; 
appears  to  be  especialh  effective  in  withdrawn, 
apathetic  patients.  However,  results  of  controlled 
studies  do  not  indicate  that  it  is  anv  more  effective 
than  the  phenolhiazines  or  chlorprothixene  in 
management  of  schizophrenia. 

Extrapvramidal  svmptoms,  insomnia,  and  rest- 
lessness occur  freiiuenlh,  especiall>  with  large 
doses.  Other  reactions  observed  occasionally  in- 
clude drowsiness,  weakness,  fatigue,  dizziness, 
dryness  of  mouth,  polvclipsia,  blurred  vision,  ex- 
cessive perspiration,  tachvcardia,  hypotension, 
electrocardiographi  ■  alteration,  impotence,  prema- 
ture ejaculation,  g.ilactorrhea,  amenorrhea,  rash, 
convulsive  seizure-.,  photoscnsitiv  it>',  and  len- 
ticular pigmentation.  Transitory  le  ikopenia,  a  de- 
crease in  prothrombin  time,  and  a!)normal  results 
of  liver  fun.tion  tests  have  been  leported  rarely. 
Exacerbation  of  psvchotic  symptoms,  including 
indications  of  suicidal  tendencies,  has  been  ob- 
served in  some  patients  with  acute  schizophrenia. 
All  of  the  known  serious  untoward  effects  associa- 
ted with  phenothiazine  therapy  should  be  borne  in 


1204 


mind  when  this  agent  is  used.  See  Introductory 
Statement  and  monograph  in  New  Drugs  section 
for  ^idditinnal  information  on  adx'erse  reactions 
and  precautions  and  discussion  on  use  of  tliio- 
thixene  with  other  drugs. 

Usual  Dosage.  —Oral.  Adults,  initially^  to  10 
mg  daily;  ma\  be  increased  gradually  to  maximal 
dose  of  60  mg.  Children  under  12  years,  manufac- 
turer does  not  recommend  a  dose. 

Preparations.— Navane  (Roerig).  Oral:  Cap- 
sules 1,  2,  5,  and  10  mg. 


Butyrophenone  Derivative 

Haloperidol  [Haldol] 

Bul>  rophenone  derivative  used  in  management 
of  acute  and  chronic  schizophrenia,  the  manic 
phase  of  manic-depressive  psychosis,  and  ps>cho- 
ses  associated  with  (Wganic  brain  damage  and 
mental  retardation.  Especially  useful  in  treatment 
of  patients  with  assaultive,  aggressive,  or  agitated 
behavior.  Ef}ecti\eness  is  equivalent  to  that  of 
some  of  the  phenolhiazines,  to  which  it  is  phar- 
macologically related.  Haloperidol  ma>  control 
symptoms  of  Gilles  de  la  Tourette's  disease  (eg, 
involuntary  tics,  utterances).  Also  ma\  be  useful  as 
premedication  for  control  of  apprehension  in  ob- 
stetric and  surgical  patients.  It  has  been  shown  to 
have  antiemetic  properties. 

Extrapyramidal  symptoms  are  common,  es- 
pecially after  large  doses.  Of  these,  restlessness, 
akathisia,  and  dystonias  occur  more  frequently 
with  haloperidol  than  with  the  phenothiazines. 
Psychic  depression,  anxiety,  apprehension,  diz- 
ziness, euphoria,  lethargy,  headache,  confusion, 
dryness  of  mouth,  anorexia,  constipation,  hypersal- 
ivation,  nausea,  vomiting,  dyspepsia,  blurred 
vision,  urinary  retention,  impotence,  edema,  and 
excessive  perspiration  occur  occasionally.  Leuko- 
penia, leukocytosis,  and  a  decrease  in  red  blood 
cell  count  have  been  reported  in  several  patients. 
See  Introductory  Statement  and  monograph  in 
New  Drugs  section  for  additional  information  on 
adverse  reactions  and  precautions  and  discussion 
on  use  of  haloperidol  with  other  drugs. 

Usual  Dosage. — Oral:  Adults,  initially,  2  to  6 
mg  daily;  may  be  increased  gradually  to  15  mg. 
Usual  maintenance  <losage,  3  to  8  mg  daily.  Dosage 
generally  reduced  for  elderly  and  debilitated  pa- 
tients. Children  under  12  years,  manufacturer 
4pes  not  recommend  a  dose. 

Preparations.— Haldol  (McNeil).  Ora/.- Liquid 
(concentrate)  2  mg/ml;  tablets  0.5,  1,  and  2  mg. 


Miscellaneous  Agents 

Flurothyl  [Indoklon] 

Convulsant  agent  given  by  inhalation.  It  has  the 
same  indications  as  electroconvulsive  therapy  and 


provides  an  alternate  method  for  inducing  con- 
\ulsions.  These  indications  include  sexire  de- 
pression in  a  patient  who  ma\'  be  an  immediate 
suicide  risk,  or  depression  that  has  proved  refrac- 
tory to  a  course  of  treatment  with  antidepiessants. 
Convidsixe  therap>  also  may  be  \ahiable  in  treat- 
ment of  schizoaffective  reactions,  especially  those 
with  attendant  depression,  and  in  acute  schizo- 
phrenia with  excitement  or  with  catatonic  with- 
drawal. 

In  general,  untoward  effects  are  imilar  to  those 
with  electroconvulsive  therapy,  ini  luding  memory 
loss  and  confusion.  A  few  patients  may  experience 
prolonged  or  repeated  seizures;  however,  sinct 
fluroth\  1  is  excreted  rapidl\ ,  these  ipisodes  are  less 
common  than  thc\  were  when  pentylenetetrazol 
was  used.  Peripheral  circulatory  collapse,  arrhyth- 
mias, and  myocardial  infarction  also  are  possible 
complications.  Concomitant  use  of  psycho- 
therapeutic agents,  particularly  phenothiazine  de- 
rivatives, ma\'  enhance  possibilit\  of  vascular  col- 
lapse Headache,  nausea,  and  vomiting  sometimes 
residt  from  treatment  with  flurolhyl.  C'ontrain- 
dications  to  convulsi\e  therapy  ii  elude  elevated 
intracranial  pressure,  uncontrol  ed  glaucoma, 
pregnancy,  and  fever.  Relative  contraindications 
are  cardiovascular  disease  and  bone  disease  (eg, 
osteomalacia). 

Since  Hurofhyl  is  excreted  by  the  lungs,  a  pro- 
longed effect  probabl>  can  occur  in  patients  with 
diminished  respiratory  capacity.  Measures  for  re- 
suscitation should  be  available  whenexer  con- 
vulsive therapy  is  given  because  of  possibility  of 
prolonged  apnea,  cardiac  arrest,  or  vascular  col- 
lapse. See  monograph  in  New  Drugs  section  for 
additional  information. 

Usual  Dosage. — Inhalation:  Adults,  minimal 
amount  of  fluroth\l  necessary  to  produce  a  con- 
vulsion i!!  given.  Total  of  0.5  to  1  ml  of  flurothyl  is 
placed  in  a  vaporizer  connected  on  one  side  to  a 
5-liter  bag  of  oxygen  and  on  the  other  side  to  a  face 
mask,  and  a  forced  inhalation  is  given  every  five 
seconds  until  a  seizure  occurs  (usually  within  40 
seconds). 

Preparations. — Indoklon  (Ohio  Chemical). 
Inhalation:  Liquid  in  2  ml  containers. 

Lithium  Carbonate  [Eskalith,  Lithane,  Littionate] 
Useful  in  treating  mania  in  patients  with  manic- 
depressive  psychosis.  However,  it  should  be  used 
cautiously,  for  adverse  reactions  may  occur  at 
doses  that  are  close  to  therapeutic  levels.  Use  of 
lithium  carbonate  for  psychiatric  disorders  other 
than  mania  have  either  been  disappointing  or  thus 
far  inade(|nately  investigated. 

Untoward  reactions  seldom  occur  in  patients 
whose  serum  levels  of  lithium  carbonate  are  less 
than  1.5  mEq/liter,  except  in  the  occasional  in- 
dividual who  is  sensitive  to  this  agent.  Mild  to 
moderately  severe  reactions  related  to  serum  levels 
of  1.5  to  2.5  mEq/liter  include  anorexia,  dryness  of 
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inoiilh,  persistent  nausea,  voinitin};,  diarrhea,  ab- 
(liiniinal  pain,  weight  h)ss,  muscle  h\perirritabilit> 
vn.  fasciculations,  twitchings,  clonic  movements 
'if  whole  limbs),  sedation,  lethargy,  dizziness, 
liiiirred  vision,  and  nystagmus.  Moderate  to  severe 
adverse  reactions  usually  associated  witli  serum 
levels  of  2  to  2.5  mEq/liter  include,  in  addition  to 
those  listed  aho\e,  hyperactive  deep  tendon  re- 
ilexes,  choreoathc-toid  movenu-nls,  h>  perextension 
ut  limbs  with  grunts  and  gasps,  epileptiform  sei- 
zures, toxic  confusional  state  (acute  brain  syn- 
ilrome),  somnolence,  impairment  of  consciousness, 
stupor,  and  peripheral  circulator)  collapse.  \ery 
^pvere  adverse  reactions,  associated  with  serum 
Irxels  above  2.5  mEq/liter,  include  generalized 
Minvulsions,  oliguria,  peripheral  circulator)  col- 
I  ipse,  coma,  and  death. 

Other  reported  reactions  related  to  serum  levels 
arc  allergic  vasculitis,  dr\ing  and  thinning  of  the 
liuir,  paresthesia  of^the  skin,  transient  scotoma, 
■  Ksarthria,  transient  focal  neurologic  signs,  and 
MU'iis  of  cranial  nerve  involvement.  Untoward  ef- 
firls  apparently  unrelated  to  dosage  include  th\- 
iiiidal  reactions  (goiter  formation,  lowering  of  the 
pnilein  bound  iodine  levels,  increased  '^'I  uptake), 
transient  h>  perglycemia,  albuminuria,  electro- 
cardiographic changes  (flattened  T-\va\es  that 
may  become  inverted),  electroencephalographic 
1  lianges,  headache,  cutaneous  leg  ulcers,  pruritus, 
I -nkocytosis,  peripheral  edema,  and  metallic  taste. 
Patients  to  whom  lithium  carbonate  is  adminis- 
ii-rod  should  be  under  close  supervision  at  all 
'lines.  Lithium  toxicity  is  closeK  related  to  its 
HTuni  levels,  and  adverse  reactions  can  occur  at 
ilosis  close  to  therapeutic  levels  (0.5  to  1.5  niEq/ 
lilir).  Thus,  serum  levels,  with  samples  drawn  8  to 
12  iiours  after  previous  dose,  should  be  monitored 
iwiec  weekly  during  initial  stabilization  period 
and  every  month  during  maintenance  therap>  .  If 
MTuin  levels  exceed  1.5  mEq/liter,  drug  should 
lie  iliscontinued  for  24  hours  and  administration 


then  resumed  at  lower  dosage.  The  patient,  as  well 
as  those  living  in  his  household,  should  be  cau- 
tioned to  notify  the  physician  immediately  if  unde- 
sirable reactions  appear  or  unexplained  illnesses 
occur.  See  monograph  in  New  Drugs  section  for 
additional  information  on  precautions. 

U.suAL  Dosage. — Oral:  Dose  should  be  in- 
diviilualized  for  each  patient  according  to  serum 
levels  and  clinical  response,  and  drug  should  be 
discontinued  if  satisfactory  response  is  not  ob- 
tained in  14  days.  /4rfi///.$.  for  acute  manii,  initially, 
1.8  g  daily  divided  into  three  doses.  This  regimen 
normally  will  produce  serum  level  of  0.5  to  1.5 
mE(i/liter  and  remission  of  acu'.e  symptoms  within 
four  to  ten  da\s.  In  severe  mania,  i'  may  be 
desirable  to  administer  a  phenothiazine  t  )  calm  the 
patient  until  eHect  of  lithium  carbonati  becomes 
apparent.  During  acute  manic  episodes,  patients 
show  increased  tolerance  to  blood  levels  that  usu- 
allv  are  toxic.  Drug  should  be  used  cautiously  and 
in  reduced  doses  in  debilitated  or  elderly  patients; 
usual  dose  in  these  patients  is  600  mg  to  1.2  g  daily. 
When  acute  attack  subsides,  dose  should  be  re- 
duced rapidly  to  obtain  serum  level  of  0.5  to  1 
mEq/liter.  The  usual  maintenance  dosage  is  600  to 
900  mg  daily.  However,  larger  or  smal  er  dosage 
may  be  recpiired. 

Preparations. — 

Eskalith  (Smith  _Kline  &  French),  Lithonate 
(Rowell).  Oral:  Capsules  300  mg. 

Lithane  (Roerig).  Oral:  Tablets  (scored)  300  mg. 

Mixtures 

Etrafon  (ScheringK  Triavil  (Merck  Sharp  & 
Uolnne):  perphenazine,  aniitriptyline  hydro- 
chloride. See  individual  evaluation  in  Chapter 
32,  .Vntidepressants. 

Thora-Dex  (Smith  Kline  &  French):  chlor- 
proniazine  hydrochloride,  dextroamphetamine 
sulfate 
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[From  the  Washington  Post] 

Drugs  Forced  on  Patients,  Three  Aides  Say 

(By  B.  D.  Colen) 

Three  employees  of  the  psychiatric  unit  at  Prince  Georges  County  Hospital 
have  said  that  patients  who  voluntarily  enter  the  unit  are  often  given  drugs 
against  their  will. 

Raleigh  Cline,  executive  vice  president  of  the  hospital,  denied  the  charges,  and 
said  the  hospital  adheres  to  a  firm  policy  of  permitting  all  patients  to  refuse 
treatment. 

Despite  Cline's  denial,  the  employees,  two  of  whom  asked  that  they  not  be 
identified,  said  that  some  doctors  routinely  order  nurses  to  give  patients  drugs 
by  injection  if  they  refuse  to  take  them  by  mouth. 

One  of  the  employees,  Tom  Golden,  a  24-year-old  psychiatric  technician,  has 
been  reprimanded  for  refusing  to  aid  a  nurse  in  her  attempts  to  get  a  patient  to 
take  a  dose  of  the  powerful  tranquilizer  Thorazine. 

Cline  denied  that  there  was  any  attempt  to  force  that  patient  to  take  the 
drug.  He  said,  "We  do  try  to  influence  a  patient  to  take  medication  when  it  is 
ordered  by  a  doctor,  but  it's  against  the  policy  of  the  hospital  to  force  a  patient 
to  take  medication." 

According  to  an  incident  report  filed  by  the  nurse,  "I  offered  (the  patient) 
his  4  p.m.  Thorazine,  which  he  refused,  throwing  it  at  me.  I  told  (the  patient) 
the  choice  was  his,  either  take  the  medication  by  mouth  or  he  would  receive  the 
medication  by  injection.  He  refused  the  medication  by  mouth." 

According  to  the  nurse's  report  to  the  hospital,  she  then  asked  Tom  Golden 
and  another  psychiatric  technician.  Ken  Dante,  to  help  her  but  Golden  "stated 
that  he  felt  that  the  patient  had  a  right  to  refuse"  the  medication. 

Golden  said  the  patient  "walked  around  the  unit  and  I  followed  him  around. 
He  seemed  to  be  in  control  and  wasn't  acting  out.  I  told  her  (the  nurse)  I  can- 
not force  him  to  take  that  medicine.  It  is  against  what  I  think  is  legally  and 
morally  right." 

A  p.sychiatric  unit  employee  said  that  Dante  then  talked  to  the  patient  and 
"asked  him  to  take  (the  medication)  as  a  personal  favor  and  said  there's  going 
to  be  a  lot  of  trouble  and  we're  going  to  have  to  wrestle  you  down,"  so  the  guy 
rolled  up  his  sleeve  and  took  the  shot." 

Dante  refused  to  comment. 

Cline  said  that  he  questioned  the  nurse  involved  in  the  incident  and  she  said 
the  patient  voluntarily  accepted  the  medication. 

When  asked  if  the  patient  had  been  talked  into  taking  the  drug  in  the  manner 
described  by  the  employee,  Cline  said,  "I  can't  flatly  deny  that,  but  that's  an 
allegation  that's  not  true." 

According  to  another  employee,  the  patient  "has  been  on  massive  doses  of 
Thorazine,  he  was  really  getting  zonked  by  it.  He  was  controllable  and  his 
medication  should  have  been  reevaluated,  but  it  wasn't.  But  immediately  after 
the  incident  it  was  reevaluated  and  it  was  discontinued  gradually. 

"I  think  he  (the  patient)  was  afraid  of  losing  touch  with  reality,"  said  the 
employee.  "Thorazine  tends  to  knock  people  out  of  touch  with  reality,  which  is 
a  constant  fear  of  psych  patients  because  they  need  something  real  to  hang  on  to." 

The  employees  interviewed  said  that  the  only  thing  making  the  incident  un- 
usual was  Golden's  refusal  to  aid  in  giving  the  patient  medication. 

"Usually  when  a  patient  refuses  to  take  (medication  orally)  the  nurse  gets  an 
order  from  the  doctor  to  give  him  a  shot.  Usually  they  say  give  him  (oral  medi- 
cation), if  he  refuses,  give  him  a  shot,"  said  an  employee. 

Golden,  who  has  been  told  he  faces  a  three-day  suspension  if  he  again  refuses 
to  aid  a  nurse  in  giving  a  patient  medication,  .said,  "I  thought  I  was  right  and 
still  do.  I'm  not  against  the  drug,  but  I'm  aeainst  the  abuse  of  the  drug." 

Patients  admitted  to  Prince  Georges  Hospital  are  routinely  given  a  booklet 
which  explains  ho.spital  procedures,  and  patient's  rights,  and  informs  them  they 
have  an  absolute  right  to  refuse  treatment. 

According  to  Golden,  patients  entering  the  psychiatric  wing  do  not  receive  the 
booklet. 

Cline  said  the  patients  are  given  the  booklet.  However,  a  long-time  employee 
of  the  unit  said,  "I  can  count  on  my  hand  the  number  of  patients  I've  seen  with 
that  booklet." 
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Jim  Ellis,  an  attorney  witli  a  Washington-based  public  interest  law  firm  cited 
Mental  Health  Law  Project,  said  the  incidence  of  patients  being  drugged  against 
their  will  is  a  "tremendous  problem"  nationally. 

"If  the  patient  is  competent,  he  has  the  right  to  refuse  treatment,"  said  Ellis. 
"If  a  patient  says  'Oh,  no,  you're  the  devil  and  you're  trying  to  implant  a  radio 
in  my  stomach  to  control  my  thoughts,'  they're  not  competent.  But  if  the  person 
says  'I  know  you're  a  doctor,  but  I'm  not  going  to  take  the  medicine  because  it 
does  crazy  things  to  me,'  "  they  have  the  right  to  refuse. 


[Mental  Health  Law  Project  Newsletter] 
Tkeatment  of  Womb:n  Patients 

The  greatest  problem  for  women  with  severe  mental  problems — as  for  all 
mentally  ill  persons — is  the  lack  of  alternatives  to  hospitalization.  The  scarcity 
of  group  homes  and  human  helping  networks  in  the  community  for  the  dis- 
oriented woman,  often  without  family  and  friends,  means  that  she  is  faced  with 
the  hospital  ward  or  the  terrors  of  the  street.  Ironically,  when  inevitable  tragedies 
occur  to  the  "shopping  bag  ladies",  it  is  too  often  the  legitimate  safeguards  against 
unnecessary  commitment  whch  are  blamed  rather  than  the  paucity  of  comm'unity- 
based  resources.  We  don't  know  whether  women  patients  have  less  access  than  men 
to  the  miserably  few  community-based  residential  programs  that  exist.  But  if  one 
can  extrapolate  from  experience  in  the  criminal  and  juvenile- justice  system,  I 
would  guess  that  there  are  fewer  such  programs  for  women  than  men.  Creation 
of  these  kinds  of  resources,  paralleling  rape  crisis  centers,  should  surely  be 
high  among  the  priorities  of  the  women's  movement. 

There  are  also  built-in  economic  obstacles  to  community-based  care  for  women 
patients  leaving  the  hospital.  As  a  rule,  patients  must  have  some  financial  re- 
sources to  pay  the  rent — usually  Social  Security,  veterans  benefits,  etc.  Many 
women  have  not  worked  in  their  prehospital  period  and  do  not  have  such  re- 
sources. Even  private  pension  plans  may  give  women  lower  monthly  payments 
than  men,  based  on  women's  longer  life  expectancy.  Without  suflBcient  funds, 
women  may  be  wholly  dependent  on  "free"  institutional  (custodial)  care. 

Mentally  retarded  women,  also,  encounter  greater  problems  in  finding  jobs 
upon  leaving  institutions  than  do  their  male  counterparts.  The  excuses  most 
commonly  given — not  very  convincing — are  that  it  is  easier  to  find  uncompli- 
cated tasks  for  men  and  there  are  not  the  same  worries  about  possible  indis- 
criminate sexual  activity  on  the  job. 

Some  beginnings  are  being  made  in  supported-work  projects  for  mental  pa- 
tients which  combine  preordained  slots  in  certain  industrial  concerns  for  patients 
who  can  then  work  together  with  ready  access  to  crisis  counseling  and  other 
services.  The  new  proposed  regulations  implementing  Section  504  of  the  Re- 
habilitation Act  of  1973,  if  finalized,  would  substantially  aid  in  the  relocation 
of  all  mental  patients,  including  women,  into  the  job  market.  CETA  (Compre- 
hensive Employment  and  Training  Act)  funds  have  not  been,  in  our  experience, 
utilized  suflSciently  at  the  local  level  to  work  on  the  placement  problems  of 
this  segment  of  the  disadvantaged  population,  despite  a  statutory  mandate  for 
their  inclusion. 

[Mental  Health  Law  Project  Newsletter] 
Women  in  the  Hospital 

We  have  some  very  gross  indications  that  women  patients  may  be  exposed  to 
more  radical  therapies  than  men.  Three  times  as  many  women  as  men  have 
been  subjected  to  psychosurgery.  One  textbook  on  electroshock  calls  for  higher 
intensity  for  women  than  for  men.  A  common  therapy — tranquilizing  and  mood- 
changing  drugs — has  special  concerns  for  women :  some  of  these  drugs  cause 
dysmennorhea  and  lactation  and  their  dangers  for  pregnant  women  are  begin- 
ing  to  be  documented.  What  assurances  we  now  have  that  they  present  no 
immediate  danger  must  pale  beside  recent  revelations  on  the  possible  cancer-pro- 
ducing effects  of  birth-control  pills  for  women  of  childbearing  age  and  estrogen 
for  menopausal  women.  Not  enough  research  has  been  done  or  demanded  on  the 
side  effects,   long-term   and  short,   of  these  powerful  antipsychotic  drugs  for 
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women's  special  physiology.  Women  retarded  residents  of  institutions  have  tra- 
ditionally run  the  risks  of  involuntary  and  often  unnecessary  sterilization. 

There  are  numerous  day-to-day  problems  for  institutionalized  women :  the 
danger  of  sexual  attack  from  fellow  patients  and  even  staff;  at  the  other  end 
of  the  spectrum,  isolation  from  normal  relationships  with  men  (women's  quarters 
often  are  more  confining  and  their  liberties  more  restricted  "for  their  own  pro- 
tection"). Occupational  therapy  and  institution-maintaining  work  tend  to  be 
stereotyped  housekeeping,  cleaning  and  laundry  tasks — at  best  beauty-operator 
training. 

And  finally,  there  is  the  troublesome  issue  of  the  woman  patient  with  children. 
I  don't  know  the  proportion  of  mothers  in  institutions ;  in  the  criminal-justice 
field  sixty-eight  percent  of  women  have  young  children.  I  do  know  that  there 
is  a  tension  between  the  interests  of  children — on  whose  behalf  reforms  would 
promptly  terminate  an  absent  parent's  rights  after  a  finite  period  of  time  regard- 
less of  the  cause — and  the  needs  of  mental  patients  to  preserve  essential  family 
ties.  As  a  result,  some  mothers  are  hesitant  to  enter  an  institution  even  if  they 
need  residential  treatment.  Much  more  thought  and  research  needs  to  be  given 
to  both  the  mother's  and  child's  side  of  the  equation. 

To  my  knowledge,  not  nearly  enough  thought  or  research  is  currently  being 
given  to  the  aspects  of  the  causes  and  cures  for  a  woman  patient's  illness  which 
are  rooted  in  institutionalized  sex  discrimination.  By  presenting  what  is  pri- 
marily a  shopping  list  of  women's  special  problems  in  mental-health  systems, 
I  hope  to  stimulate  others  in  the  mental-health,  legal  and  women's  fields  to  look 
further — and  begin  to  act. 
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